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should be pleaded by him and proved; and in 
the absence of such plea or proof, he will be liable 
under the bond. (1903) 5 Bom. iR 478 = 7 
C.W.N. 681 = 30 I. A. 165 = 25 A. 407 (P.C). 

Suit for maintenance— Plea of incontinence 

— Absence of issue. 

In a suit for maintenance the pica of inconti- 
nence should be specifically pleaded and put in 
issue; such an averment ana issue cannot be 
said to be included in the general issue “whether 
the plaintiff's are entitled to maintenance in any 
event.” A new averment, as that the plaintiff 
is not entitled to maintenance by reason of her 
incontinence, should not be allowed to be made 
after the closing of the plaintiff’s case necessitat- 
ing as it does the opening up of the whole 
case, in the absence of any suggestion that the 
facts relied on had newly come to the knowledge 
of the defendant and had before been excusably 
unknown to them. (1903) 5 Bom L.R. 475 = 27 B. 

485. 7 C.W.N, 665 = 301 A. 127 (P.C.). 


— 50. Plea. 



Receiver — Advocate’s fee— Governed by plaint 
valuation of the property and not the mortgage 
amount. 


Where a suit is one for a declaration of the 
right of the purchaser from the Official Recei- 
ver valued at Rs. 1,00,000, and the title of the 
plaint'ff is disputed unsuccessf ully the plaintiff 
will be entitled to the advocate's fee on the 
value of the property. I. L R. (1049) Mad. 004= 
62 L. W. 212= A. T. R 1949 Mad. 886 = (1949) 1 
M.L.J. 249. 


Pleader’s fee— Suit dismissed as having 

abated. 

In calculating, defendant’s costs in a case 
where the suit is dismissed as having ahated on 
the death of the plaintiff the pleader’s fee to bfe 
allowed is the same as in the case of suit dis- 
missed for default of prosecution after framing 
of issues, i. e., only one-half of the full fee 
should be awarded. 37 M. L. J. 596=10 L. W. 
6 C 6 = 54 Ind. Cas* 118. 


Usufructuary mortgage— Purchase of equity 

Tedemption — Suit by purchaser for redemption 
—Plea of right to pre-emption — Sale to plain- 
tiff. 

The plaintiffs sued as purchasers of part of the 
equity of redemption of a usufructuary mort- 
gage to redeem the mortgage and recover posses- 
sion of a proportionate part of the mortgaged 
property. One of the mortgagees defendants 
pbaded that he had a right of pre-emption in 
respect of the sale which formed the basis of 
the plaintiff’s title and was ready and was will- 
ing to exercise such right. Held, that the plea 
could not he admitted as an answer to the plain- 
tiff’s suit for redemption. 27 A. 78=1 A.L.J. 
426. 

Suit for damage done to property while 

under attachment — Defendant’s plea that he 
atiached it under decree of Court — How far 
that plea raises the question of jurisdiction 
of the Small Cause Court. 

Where in a suit for damage done to property 
wh le under attachment, the defendant im p ly 
stated that he attached it under a decree of court, 
that statement alone cannot be construed as 
raising the question that therefore the Small 
Cause Court had no jurisdiction. (1902) 25 A. 
135= 1902 A.W.N. 219. 

Plea of contract — Right to specific per- 
formance barred — Cannot be set up by way 
of defence. 

Where the right to sue for specific performance 
of a contract is barred, it cannot be set up bv 
way of defence to a su t for possession. (1901) 
24 M. 449 = 11 M L.J. 132. 

Plea of misjoinder— Second Appeal. 

See : 2 Bom. L.R. 185. 


51. Practice — Pleader’s fees. 

Suit for declaration of his rights by pur- 
chaser ot insolvents* rights from Official 


Pleader’s fees — Rules of the commis- 
sioner’s Court — Sindh. 

Where the intricacy and length of the trial is due 
to the defendants havirg made the plaintiff’s suit 
a test case to decide important quest'ons bearing 
upon their right of disposal of waste lands the 
plaintiff’s were entitled to have the pleader’s fee 
assessed under Cl. G of Appendix VT of the 
Rules of the S ; ndh Court. 4 S. L- R. 37, Dist. 
9 S. L. R. 10 = 30 Ind. Cas. 19. 

% 

Pleader’s fee— Counsel instructed by Vakil* 

Where counsel appears instructed by the party 
in person the latter can claim as part of the 
costs decreed to him the reasonable fee paid to 
h*s counsel Where counsel is instiucted by a 
Vakd the Taxing Officer of the Court may 
certify for his fee which is recoverable • in addi- 
tion to the ad volnrem fee allowed for the 
Vakil 76 M. L- J. 567=15 M. L. T. 4 11 =24 Ind. 
Cac. 895. (Overruled on appeal by 33 Ind. Cas- 
906). 

Pleader’s fee — Declaratory suit. 

In a suit for declaration the fee to be fixed 
is in the discretion of the court, as R. 31 of 
the rules under the Legal Practitioners’ Act M 8 
of 18"9) did not apply. (1913) M. W. N. 867=21 
Ind. Cas. 541. 

Pleader’s fee— Land acquisition case. 

Pleader’s costs dan be allowed in Land Acquisi- 
tion cases on the differncc between the amount 
claimed and tbe amount awarded. 174 P. W. R. 
1913 = 309 P. L. R. 1913 = 21 Ind. Cas. 270. 


Pleader’s fee — Allahabad High Court 

Rules, Rr. 457 and 461 — Land Acquisition Case. 

Proceedings under the Land Acquisition Act 
in the District Couit are not suits for money 
or land within rule 457 of the High Court and 
so a pleader’s fee in such proceedings should be 
calculated according to rule 461 of the Rules* 
14 Ind. Cas. 214 (All). 
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—Pleader's fee— Redemption suit. 

In a suit for redemption of immoveable pro- 
perty its value both for the purposes of C ourt 
tees and jurisdiction is the amount for which 
redemption is sought and pleader’s f ees are to 
be calculated thereon. 61 P.W. R. 1917. 

Pleader’s fee— Advocate or Attorney— Per- 
sonal appearance. 

An Advocate or Attorney who personally 
appears and acts in a suit as a duly constituted 
agent of a party, cannot by th& mere fact that 
he is a member of the legal profession entitled 
to practise in court charge the olher side with 
an advocate fee. 6 Bur. L. T. 160=7 L. B. R. 56 
=20 Ind. Cas. 971. 

Pleader’s fee — Certificate of fees recei- 
ved after arguments — Costs. 

Where a pleader’s certificate of fees received 
by him was lodged in court after the arguments 
had commenced the amount of fee was not 
allowed as costs. 13 Ind. Cas. 500 (Oudh). 

— —Pleader’s fee — High Court of Bombay — 
Probate proceedings. 

According to the lorg standing practice of 
High Court of Bombay the pltadei's fee is Rs. 
30 in appeals fr« m probate proceedings. 33 
Bom. 256=10 Bom. L. R. 1197=2 Ind. Cas. 283. 

52. Practice— Pleadings. 

See Pleadings. 

53. Practice — Powers of Court. 

See also: Notes 22 and 36. 

" 7 “ — Power of Court— Determination of ques- 
tion not in issue. 

A Court is not competent in spite of an 
objection taken by the defendant to consider and 
determine a question winch is not only not in 
issue but which the plaintiff is by his own 
express admission precluded from arguing. 54 
C. W. N. 435 = A. I. R. 1950 P. C. 73 (P. C.). 

Plaintiff coming to Court with extremely 

exaggerated and substantially false case based 
on a substratum ot truth— Piojer course tor 
courts to adopt when defence also is exagge- 
rated or false. 

The only way in which plaintiff’s can be stopped 
from coramg to Court with txtrtmely exagge- 
rated and substantially false cas* s based on a 
substratum ol truth is by dismissing such suits 
in toto if the Court has good reason to believe 
that they have not disdostd the tiuth in their 
plaints and evideice. It is impossible to expect 
a Court to ferret out the exact tiuth between two 
extreme positions in all cases. 

A plaintiff filed a small cause suit in the Sub- 
ordinate Judge’s Couit against a goldsmith 
claiming the return of gold given for making 
jewels and the goHsmth filed a seperafe suit in the 
Village Pancbayat Court rlaimirg making charges 
alleging that the jewels had been made and deli- 
vered. On the evidence the Subordinate Judge 


decreed the suit and the Pancbayat Court also 
subsequently decreed the suit filed by the gold- 
smith. The Panchayat Court decree was set aside 
by the Munsif on the ground that it was vitiated 
by bias and the case was withdrawn by the Munsif 
to his own file. On revision petitions in both 
cases, both the suits were directed to be dismissed 
without costs as it was found that both the ver- 
sions were exaggerated. A.I.R. 1949 Mad. 756= 
(1949) 1 M.L.J. 612. 

—Inherent powers — Witness giving false 
evidence “ Propr under of will unintentionally 
denying same — Proceduie. 

Where under stress of a long and trying cross- 
examination a female who sought to propoutd a 
will said that the will was false aid it appeared 
that she had not intentionally said so, held, that 
there was no occasion for the Court exercisir g 
its inherent powe'*- against the deponer t. A.I.R. 
1930 Pat. 488=11 Pat. L.T. 353. 

Powers of Court. 

Court cannot assume non-dispute of facts or 
draw inferences from those facts rot before it 
without party’s rorsert. 117 Ind. Cas. 22= 51 A II. 
367 = 56 I.A. 192=19?9 A L J. 5*6=33 C W.N. 761 
r 31 Be m.I R 8^4 = J0MLW 76 = 50 C.L.J. 74 = 
1929 M.W.N. 676 = A.I.R. 1929 P.C. 158 (P.C.). 

Criminal Court. 

A Competent Criminal Court is just as much enti- 
tled to decide the question of fact as a Civ»l Court. 

119 Ind. Cas. 465=1929 M.W.N. 172 = A.1.R. 1929 
Mad. 345. 

——Inference inconsistent with the case of 
either party. 

A Judge is perfectly entitled as a judge of fact 
to give due weight to the evidence adduced hy the 
parties and to draw Ins own ir. ferine which may 
be inconsistent will the case of either parly, lor 
it is the duty of the lodge to sift the truth and 
not to he pu red to the *vid*rce of a ia ty to 
the case in order not to df feat the end w o f justice. 
98 Ind. Cas. 849=44 C.L.J 26S=A.J R 1^27 Cal. 
49. 

Inter locutory judgments — Valdity. 

The Court has ample authority to direct succes- 
sive trials ol different issues and even to record 
interlocutory judg men’s thereon, to he made the 
basis of the final judgment at ihe conclusion of 
the trial of the whole case. 82 Ind. C as. 014 = 28 

C.W.N. 131=30 C.L.J. 140 = A.I.R. 1924 Cal 467. 

— Custom — Custom alleged by delendant rot 
proved hut plaintiff’s evid« nee slow*d narrower 
custom — (curt can fii d it 73 Ind. Cas 629=1 
Pat. L.R C iv. 289= A.I.R. 1924 Pat 147- 

Courts are not tr» deal with questions of ab- 
stract justice hut are tied down b\ lh*> wordi* g 
of the Statute l aw. 66 Ind. fa*. 324-21 Cr T 1 

260=24 O.C. 352 = A.I.R. 1922 Oudh 144. * 

The fact tl at the pc i tin -n a rase s 1 « ar'e . as 

under S. 151 does rot debar the Court from pro- 
ceeding with it under any pther provision, which 
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it may find actually applicable. 70 Ind. Cas. 425 
= 16 M.L.W. 440 = 1922 M.W.N. 495 = 31 M.L.T. 
132= A.I.R. 1922 Mad. 446=43 M.LJ, 290. 

Judge is entitled to act on materials placed 

before him by consent of the parties. 

It is open to parties to agree as to materials to 
be placed before the Judge for his decision and 
if the Judge acts on such agreement, he does not 
thereby delegate bis functions as a Judge. So if 
the parties consent, the Judge can act on the evi- 
dence taken by a Commissioner unauthorisedly. 

66 Ind. Cas. 49=25 C.W.N. 369=A.I.R. 1921 0*1. 
363. 

— Although question of res judicata is not raised 
specifically by the parties, Court can go into the 
question. 62 Ind. Cas. 647 = 25 C.W.N. 88l = A.l.R. 
1921 Cal. 71. 

Powers of Appellate Court — C.P.C. (1882), 

S. 564 — Object and effect of repeal. 

S. 564 of the C.P. Code, 1882 has been omitted 
with the object of removing the restrictions e g., 
where the appellate Court allows an amendment 
of pleadings or adds a party, as such restrictions 
embarrass the procedure. 37 Bom. 289—14 Bom. 
L.R. 1 1 54 =17 Ind. Cas. 891. 

54. Practice— Precedents. 

See Precedents. 


55. Practice — Privy Council. 

See Privy Council. 

Prerogative writs— Delay in the applica- 
tion for issue of— Extraordinary powers-If 
will be exercised. 

Though there is no specific period of limitation, 
it has generally been the accepted practice of 
this Court not to exercise the extraordinary 
power by way of the issue of prerogative writs 
when there has been a long delay since the pass- 
ing of the order sought to he quashed. 63 L.W. 
867 ( 1 ) = ( 1950 ) 2 M.L.J. 44S = A.l.R. 1951 Mad. 
250. 

56. Practice— Prebate. 

Probate— Application for grant of— Enter- 
ing of caveat — Objection that cavrator had no 
interest and that caveat should be struck of 
— If can be disposed of on a Judge’s summons 
or if to be decided in the testamentary suit it- 
self — Hindu reversioner— If person interest- 
ed in the estate to enter caveat — Succession 
Act (XXXIX of 1925), S. 295 and O.S. Rules, 
O. XXXIV, Rr. 50 and 62 

A question whether a caveator has an interest 
in the estate to lodge the caveat and contest the 
grant of probate of a will can be disposed of on 
a Judge’s summons and need not be decided only 
in the testamentary suit. A summons for dis- 
continuance of proceedings may be. taken out 
where a caveator shows insufficient interest. 

A Hindu reversioner of the estate disposed 
of by a will who disputes the Validity of the w/// 


has an interest in the estate of the testator and 
is entitled to lodge the caveat. 60 L-W. 313=1947 
M.W.N. 377=A.I.R. 1948 Mad. 83 = 0 947) 1 
M.LJ. 324. 

— — Probate — Copy of will accompanying pro- 
bate— Photographic facsimile. 

A photographic facsimile of the will may be 
attached to a probate of a will. (1902) 6 C.W.N. 
477=29 C. 311. 

—Probate— Grant of — Will — Alterations. 

A court may grant a probate of a will with the 
alterations, and in doing so direct that the copy 
attached shall show the alterations. (1902) 6 
C.W.N. 4/7=29 C. 311. 

Probate — Will altered in pencil — Copy to 

be attached to probate — Photograph facsimile. 

Where a probate is granted in respect of a will 
which contains alterations, the practice of the 
Calcutta High Court is to append to it a copy of 
the will with alterations in the text. (1902) 6 
C.W.N. 477 = 29 C. 311. 


57. Practice — Procedure, 

(a) General 

(b) Object of Rules. 

57 (a). Practice— Procedure— General. 

— — Suit filed in the Subordinate Judge’s Court 
with proper vakalat— Finding of overvaluation 
— Return of plaint and re-presentation to 
Munsif’s Court— Vakalat not returned and not 
re-presented— Suit dismissed as no vakalat was 
filed— Legality of dismissal — Proper procedure. 

A plaint was presented in the Court of the 
Subordinate Judge with a proper vakalat and it 
was numbered. The defendant contested that it 
had been overvalued for the purpose of pecuniary 
jurisdiction and the Court found that the 
value of the suit properties was below Rs. 3000. 
The plaint was, thereupon, directed to be 
returned and it was taken back and re-presented 
in the Munsif’s Court. But as there was no 
direction to return the vakalat it was not taken 
back and when the plaint was filed before the 
District Munsiff no vakalat was filed. The 
District Muns’ff dismissed the suit as no vakalat 
had been filed by the plaintiff, when the plaint was 
re- presented to his Court. On appeal, the 
Subordinate Judge admitted the original vakalat 
lying in his Court as additional evidence, but 
holding that the proceedings before the Munsiff 
were new proceedings, came to the conclusion 
that in the absence of a proper vakalat the suit 
was properly dismissed. On second appeal: 

Held, that the retention of the vakalat in the 
Subordinate Judge’s Court would not in any way 
detract from the fact that when the plaint was 
subsequently presented in the Munsiff’s Court it 
was a continuation of the suit that had been 
originally instituted. Even though the vakalat 
was not produced before the District Munsiff 
5»till its existence being now proved to be cprreC 
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the District Munsif and the Subordinate Judge 
should not have dismissed the suit on this 
technical point. There is no provision in the 
C.P. Code, or in the rules of practice making it 
' obligatory that along with the presentation of the 
plaint, eo instanti a vakalat also should be filed. 
If the Court is convinced that at the time the 
plaint was presented, the pleader had in his 
possession or power a properly executed and 
attested vakalat, then the Court is entitled to 
come to the conclusion that though there was 
some irregularity in the procedure adopted, it is a 
matter which can be cured under S. 151, C.P. Code. 
What is necessary and essential is the existence 
of the power in the possession or power of the 
person who acts. In the circumstances, the 
dismissal of the suit was not justified in law. 
I.L.R. (1950) Mad. 555 = A.T.R 1950 Mad. 119 = 63 
L.W. 1074=1949 M.W.N. 693= (1949) 2 M.L. J. 258. 

— — Procedure — Duty of Court to follow pro- 
cedure prescribed by law — Agreement of parties 
— Effect of. 

The ordinary rule is that when the Court is 
seized of a case, it has jurisdiction to decide it in 
the manner prescribed by law and the parties have 
no right to interfere with its authority to do so. 
There are, no doubt, well understood exceptions 
to this rule but where the exceptions do not 
apply, the rule must prevail. An agreement by a 
party that the suit may be decided against him in 
case he fails to take a certain oath is not one of 
the exceptions engrafted by the law on the 
general rule as to a Court having to decide the 
suit in accordance with law and on the merits. 
A.I.R. 1946 Lah. 78=47 P. L. R. 411 = 223 Ind. 
Cas. 623. 

Procedure — Several remedies provided — 

Option of litigant. 

When the law gives a person two remedies, he is 
entitled to avail himself of either of them unless 
they are inconsistent. A.I.R. 1940 Pat. 668 = 6 B.R. 
569=188 Ind. Cas. 45. 


of the partnership suit and control over the 
partnership assets. 34 Bom. 884, Diss. from. 
54 Bom. 667=32 Botn.L*R. 850=127 Ind. Cas. 481 = 
A.I.R. 193o Bom. 451. 


— — Procedure — Summoning record. 

The mere summoning by the Court of a record 
containing a document relied on by a party will 
not absolve the party from the duty of placing that 
document by formal admission or proof upon the 
record of the trial for which it is reauired as 
evidence the correct procedure for the party 
relying on a document not in his possession but of 
which a copy can be got by him is to produce 
the copy* If the copy is admitted by the opposite 
party the original need not be produced. If it is 
not admitted or if it is still necessary to produce 
the original for technical proof then the party 
must make an application in strict accordance 
with Rs. 10 of O. 13 specifying the documents 
required- Application for summoning records 
of a case or the file of a suit should be rejected 
unless the affidavit satisfied the Court that copies 
of the specified documents cannot be produced 
without unreasonable delay or expense or that the 
production of the original is necessary. 31 P r L.R. 
926=131 Ind. Cas. 374 = A.I.R. 1931 Lah. 119. 

— — Error in procedure — Prejudice— Presump- 
tion. 

Where an officer whose duty it is to apply the 
provisions of an Act, such as the Land Acquisition 
Act, commits an error’of procedure every presump- 
tion should be made in favour of the party likely 
to have been prejudiced by the error. 53 Mad. 921 
= 32 M.L.W. 363 = 1930 M.W.N. 613 = 128 Ind. Cas. 
147= A.I.R* 1930 Mad. 836. 

A formality which is directed by legislature is 

imperative hut if it is prescribed by ordinary indi- 
viduals and corporations it is directory merely. 
127 Ind. Cas. 337 = A.I.R. 1930 Nag. 157. 


Procedure — Suit for compensation for 

breach of contract — Distinction. 

A suit for accounts is essentially different from 
a suit for compensation for breach of contract. 
In the former, if the accounts should ultimately 
show something due to the defendant, a decree 
can at once be given to him; this is not possible 
in the latter class of suits. 1930 M.W.N. 1199=54 
Mad. 654 = 33 M.L.W. 1 = 131 Ind. Cas. 165 = A.I.R. 
1931 Mad. 185 (2) = 62 M L.J. 45. 

Procedure— Charging order. 

Where a judgment-creditor seeks to obtain a 
charging order on the assets in the hands of a 
receiver appointed in a partnership suit the proper 
procedure for him is first to take out the execution 
proceedings contemplated by O. 21, R. 11, and then 
by obtaining the notice contemplated by O, 21, 
R. 52. Then if necessary he can apply in the 
partnership suit either for payment or for leave to 
levy execution against the partnership assets 
under O. 21, R. 50. or alternatively for a charging 
order. The application for such charging 
Order »5 t9 be m*de tQ the judge having seisin 


Minor defendant — Notice of motion. 

Notice of motion cannot be taken out where the 
plaintiffs know that there is a dispute whether the 
defendant is or is not a minor. The proper course 
in such case is to have the issue of minority 
determined. Notice of motion should be discharged 
being a vexatious proceeding. 31 Bom. L.R. 1007 
= A.I.R. 1929 Bom. 431. 

If a person has disappeared, the Court cannot 

appoint another to represent him in proceedings in 
Court, until his return or till his death can properly 

be presumed. 117 Ind. Cas. 144 = A. I. R. 1929 
Mad. 704. 

Procedure of putting both parties in the 

witness-box. 

The procedure of putting both parties in the 
witness-box after the case has been closed without 
putting them on oath and let each talk to the 
other is not warranted by law and vitiates the 
whole trial. 107 Ind, Qw. 469=A.I.R. 1928 CaJ. 



>587 


PRACTICE — 57. Procedure 


1588 


——Violation of rules of procedure. 

A Court is not justified in depriving a party of 
t^e benefits of his decree, on the bare ground that 
he has failed to comply with some rule of pro- 
cedure. 109 Tnd. r as. ^ 28=1928 M.W.N. 222=28 
U.L.W. 132 = A.I.R. 1928 Mad. 522 = 54 M.L.J. 665 . 

* Further application regard'ng subject-matter 

in suit, after disposal of appeal should be made to 
first Court— Tf new matters are involved, fresh 
proceedings should then be taken. 98 Ind. Cas- 452 
= 28 Bom.L-R. 1180 =A.I,R. 1926 Bom. 579 . 

Specific procedure prescribed not followed 

— Effect. 

When a statute lays down a specific rule as to 
the manner in which an enquiry is to be held and 
jurisdiction to be exercised, the enquiry held by a 
supe: ior authority cannot be held to be a proper 
substitute for the procedure laid down by law if 
the specific rules have not been followed. 98 Ind. 
Cas. 334 = 53 Cal. 56 l=A.I.R. 1926 Cal. 1061 . 

In suits for damages for failure to take 

(b-livtry of goods ordered, no preliminary decree 
should be passed- 93 Ind. Cas. 1012 = A. I R. 1926 
Lah. 337 . 

In matters of procedure it is more important 

that the law should be certain than that it should 
In; logical. 95 Ind. Cas- 12=49 Mad. 746 =A. 1 .R* 
1926 Mad. 421 = 50 M.L.J. 161 . 

In matters of procedure uniformity is of great 

practical importance and when a practice has been 
established it should not be departed from even if 
1 here may be some doubt as to its strict soundness. 
87 Ind Cas. 783 = 29 C. W N. 575 = A. 1 R. 1925 
Cal. 966 . 

Court should examine witnesses itself. 

Where a matter has to be decided on trial th€ 
Court should bold the trial itstlt and retain the 
advantage of seeing the witness's give evidence 
following the course of the proceedings. It should 
not delegate its duty to a person whose iiterest and 
duty may conflict in the conduct of the proceed- 
ings. But the consent of the parties rs sufficient 
to validate the procedure if adopted. 

I11 proceed ngs which began with a report from 
th i : Official Receiver in which he applied for 
setting as.de an alienation by an insolvent, the 
parties agreed that in the enquiry into this 
application, the statements of the witnesses should 
be recorded by the Offi ial Receiver, and the 
statements here so rc-orded: 

Held, that the course adopted was extremely 
undesirable but as the parties had agreed to it, 
ii was validated. 75 Ind. Las. 445 = A- I R. 1925 
Mad. 381 . 

Unc xplained disappearance of party — Death my be 
presumed upon affidavit if circumstances justify —Or, 
some one should be appointed to look after thd vanished 
party’s affairs till his return or till death can be legally 
presumed. 86 Ind. Cas. “<58=4 Pat. 378“ 6 P.L.T. 547 

Pat. L.R. 43=1925 P.H.C.C. 57=A.I.R. 1925 Pat. 

369. 


Hearing of a ca*e prior to fixed date is illegal* 

80 Ind. Cas. 324=6 L.L.J. i55=A.I.R. 1924 Lah* 

459 - 

Decree a nullity — Application to vacate It 

need not be under any particular section. 

When the order or decree of a Court is a nullity, a 
party interested in showing it to be a nullity may 
apply to the Court to vacate it and if the Court is 
satisfied about the facts, it ought to do so. Such an 
application need not be filed under any particular 
section of the Code and the absence of a section docs 
not render the application incompetent. 70 Ind. Cas. 
168=16 M.L.W. 330 = 1922 M.W.N. 674=32 M.L.T. 
124— A.I.R. 1923 Mad. 58. 

Defects — Doty of court Is to remedy them. 

Procedure is the machinery of the law after all, the 
channel and means whereby law is administered and 
justice reached; it strangely departs from its proper 
office, when in place of facilitating, it is pei mined to 
obstruct and even extinguish legal rights and is thus 
made to govern where it ought to subserve. Section 
15 1 of the Civil P. C. speaks of the inherent and 
already existing power of a Court to prevent 
injustice and abuse of its own process. But to do 
that is much more than a matter within the power 
of the Court; it is its first duty, and indeed the chief 
if not the only object of its existence. 71 Ind. Cas. 436 
= 19 N. L. R. 36=6 N.L.J. ioo=A.I.R. 1923 Nag. 
182. 

Ex-parte order for delivery of possession. 

An important order such as order for delivery of 
possession should not be passed ex parte and the 
signature of pleader should invariably be taken in 
column 4 provided for in the order-sheet for the pur- 
pose. The special column provided for in the order- 
sheet is particularly meant to guard against any injus- 
tice being done by an ex-parte order behind the back 
of a party. 79 Ind. Cas. 188 = 76 Ind. Cas. 49=4 
P.L.T. 508=1 Pat. L.R- 393 = A. I. R. 1923 Pat. 597. 

Application for refund of money paid by Court to 

wrong party — Order taking security fromj person paid 
and directing applicant to a fresh suit is unauthorised. 
66 Ind. Cas. 744=20 A.L. J. 353=A.1.R. 1922 All. tgo. 

Salt on contract — No pleading of unlawful 

consideration — Unla w fulnet»s appearing in 
plaintiff’s evidence — Procedure. 

See Contract Act, S. 24. 1904 A.W.N. 238=1 A. 

L. J. 632 = 27 A. 266. 

Procedure. 

Where a particular section of the Code is appropri- 
ately applicable to a certain state of things, proceed- 
ing should be held under that section and not under 
any other. 1903 A.W.N. 102 = 25 A. 537. 

57 (b). Practice — Procedure — Object of Rules. 

Rules of procedure— Object of. 

The rules of procedure have been made for further- 
ing the ends of justice and the rules should be cnforcr 
ed accordingly. 1950 A.W.R. 158. 
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No forms or procedure should ever be permitted to 

exclude the presentation of a litigant's defence, no 
Ind. Cas. 299=29 ML W. 72=A.I.R. 1928 P. C. 261 
(PC). 

— — Rules of. 

Procedure is not the machinery of the law and as 
such too much importance carnot be given to form if 
it tends to defeat justice: 33 Bom. 644 an ^ C. 

R. 141B of 1926, Foil. 98 Ind. Cas. 658=A.I.R. 
1927 Nag. 95. 

Courts and rules of procedure regulating their 

conduct are intended for facilitating justice and not 
for its impediment. 104 Ind. Cas. 527 — 1 L. C. 574 = 
A.I.P. 1927 Oudh 507. 

Rules of procedure are not made for the purpose 

of h'ndering justice. 78 Ind. Cat. 157 = 27 O. C. 103 
= 11 O.L.J. 412= A.I.R. 1924 Oudh 389. 

58. Practice — Professional Etiquette. 

See al (1) Legal Practitioner. 

(2) Legal Practitoners* Act. 

— —Professional etiquette — Counsel — Direct ins- 
tructions. 

By long practice of the Calcutta High Court only in 
appeals from mofussil. counsel can be instructed 
directly by the client In general Counsel and A’torney 
and not counsel and lay client should directly com- 
municate. 31 C.L. J. 3' 3 = 57 Ind. Cas. 22. 

——Professional etiquette — Accepting engage* 

ments. 

In modern times the tendency is to expect from the 
legal profession a greater amount of care and conscience 
in accepting engagements than was done in the case of 
Lord Erskine and Lord Brougham. 32 M L J 39 2==1 
5 L. W. 598 = 21 M.LT. 324 = 40 Ind. Cas. 126. 

Professional etiquette— Pleader as witness — 

Professional obligations of pleader 

It is an error of judgment and against the profes- 
sional obligations of a pleader that he should accept 
the brief of a case where he has to appear as a witness 
on behalf of his client. 12 A. L. J. 285= 15 Cr. L. J. 
429—24 Ind. Cas. 165. 

Professional etiquette — Pleader witness in 

the case— Propriety. 

It is a rule of professional ethics that having taken 
up the position of an Advocate he should refrain 
from testifying on a trial which was being conducted 
by him. 16 C.VV.N. 145= 13 Cr.L. J. 65= 13 Ind. Cas. 
721. 

59. Practice— Record. 

See; C. P. C., O. 13. 

Record — Appellant — Duty to print records. 

There is no rule which says that the appellant is to 
print papers on which he relic* in the sense that he 
need only print papers in his favour. The appellant 
fnust piint all the papers which he desires to use either 


by way of building up his case or by criticism destroy- 
ing 1 he case of the other side, that is, every document 
on which he can base any argument to show that his 
appeal should succeed. 98 Ind. Cas. 682 = 48 All. 815 
=24 A.L.J. 918= A.I.R. 1927 All. 62. 

Registration endorsements ought to be translated 

and printed where they are necessary by way of 
evidence. 88 Ind Cas. 810=12 O. L. J. 372-= A.I.R. 
1925 Oudh 462. 

Important Registration endorsements should 

be primed. 

The office in courts and counsel of parties ought to 
use their discretion in gening important registration 
endorsements printed, though such endorsements do 
not require to be printed as a general rule. 85 Ind. 
Cas. 509=12 O. L. J. 1=28 O. C. 8=A.I.R. 1925 
Oudh 337. 

Paper book — Appeal from order refusing to 

execute decree — Decree forms part of record and 
must be printed. 75 Ind. Cas. 681 = 4 P.L.T. 512 = 
A.I.R. 1924 Pat. 184. 

— - Printing of. 

A party, in an appeal to the High Court cannot 
refer to a document which has not bem printed in the 
paper book of its case. 71 Ind. Cas. 833~A.FR 1923 
Lah. 17. 

Party relying on documents must pay for 

printing. 

When a person has obtained a decree in his favour 
the onus is on the appellant in a Court of Appeal to 
show that the decision is wrong. This proposition no 
doubt is generally correct. But it is not the duty of 
the defendant-appellant to get those documents print- 
ed upon which the plaintiffs respondents relied in the 
Con*-t below and on which he wants to rely in the 
High Court. 74 Ind. Cas. 685 = 5 L.L.J. igo = A.I.R. 
1923 Lah. 355. 

Record — Preparation of record — Paper — Book 

— Document not printed — Contents of documents 
— Parties agreed as to. 

Where parties in both the lower courts proceed upon 
the vie w that there was a certain stipulation in a lease 
the High Court can go into the question even though the 
lease is not printed in the paper book. 17 C. W. N. 
iob8 = 20 Ind. Cas. 294. 

Judge’s statement cannot be challenged. 

Per C. C Ghose, J. — Court has no more power of 
contradicting the Matcmeins of a learned Judge as to 
what happened in his Court than it has the power of 
contradicting any allegation which may appear upon 
the record. 

Per Page, J. — A statement by a learned Judge as 
to what took place during the course of a trial before 
him *s final and decisive; it is not to be criticised or 
circumvented; much less is it to be exposed to anim- 
adversion. 81 Ind. Cas. 353 = 28 C.W.N. 170=38 
C. L. J 4* 1 = 25 Cr. L. J. 817= A.I.R. 1924 Cal. 257 
(FB). • 
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Judgment stating that certain admission 

was made — Effect. 

A statement in a judgment as to an admission made 
before ihe Court of first instance should not be 
doubted lightly by the Appellate Court, specially in 
the absence of an affidavit by the Vakil who appeared 
in the Court of first instance. In cases of this charac- 
ter where a litigant feels aggrieved by the statement 
in a judgment that an admission has been made, the 
most convenient and satisfactory course to follow, 
wherever practicable, is to apply to the Judge without 
delay and atk for reoification or review of the judg- 
ment. 66 Ind. Cas. 433 = 34 C. L.J. 302 = A. I. R. 1921 
Cal. 584. 

Reconstruction of. 

There is inherent power in every Court to recon- 
struct its own records where it has been destroyed or 
lost and it follows that there is inherent power in the 
Appellate Court to reconstruct the records of the 
Court from which an appeal lies to it. It may be that 
in recoastructing the record, the Court will have to go 
very near to re-hearing, but the Court will always 
hive to apply its mind to ascertain not what the 
rights of the parties were, but whai the destroyed 
record of the suit was and on that record, when 
reconstructed, it will have to act on the ordinary 
princioles on which it would have acted if the origi- 
nal record had been before it. It will be for the 
Judge, to whom the application is made, to decide 
how the reconstruction of the record is to be attempted. 
In the event of the Appellate Judge being unable to 
reconstruct the record to hi« satisfaction, it must be 
home in mind that the onus is on the appellant to 
establish his grounds o f appeal and on the respondent 
his cross-objections, if any. If the judgment has been 
preserved, it will be very good evidence of what took 
place and of the facts necessary for reconstruction. 
73 Ind. Cas. 1050 = 18 M.L.W. 21=32 M.L.T. 382 = 
1923 M.W.N. 471 =46 Mad. 679=A.I.R. 1923 Mad. 
647—44 M.L.J. 673. (F.B.). 

Record— Loss of— Effect on conviction. 

The mere facts that the recoids of a case are lost at 
the time of conviction docs not make the trial and 
conviction void or without jurisdiction, and hence no 
retrial is necessary especially as in this case, no 
appeal has been preferred by the accused. 38 Mad. 
498 = 14 M.L.T. 317 = 25 M.L.J. 445 = (191 3) M.W.N. 
8(12=14 Cr.L.J. 595=21 Ind. Cas. 467. 

— —Record — Copy of records — Right of accused. 

A convicted person has a right to ask for a copy of 
the proceeding in the Magistrate’s summary register. 
9 P.R.Cr. 1909=30 P.W.R Cr. igo9=n Cr.L.J- 17 = 
37 P.L R. 1910 = 4 Ind. Cas. 61 1 . 

60 . Practice — Relief. 

See: C. P. C., 0 . 2 , R. 2 and 0 . 7 . 

Synopsis. 

(a) Admissions 

(b) Alternative claims 

(c) Cause of action accruing after suit 

(d) Fac»s found 

(e) Inconsistent claims 

(f) Infructuous relief 


(g) Power and duty of Court 

(h) Right to relief on plea not raised 

(i) Several reliefs 

(j) Miscellaneous. 

60 (a). Practice — Relief — Admissions. 

— —Relief — Admission* — Suit on mortgage — 

Admission of different mortgage — Decree. 

When in the cate of usufructuary mortgage a plain- 
tiff sues on the allegation that the property wai 
mortgaged under two mortgages of which he gives the 
terms from hearsay and the defendant- mortgagee 
admits that he holds the property as mortgagee but 
under 12 mortgages, the Court is entitled to allow the 
plaintiff to succeed upon the admission of the defen- 
dant even though his plaint set forth mortgages 
different in number and in other respects. 119 Ind. 
Cas. 568= 10 L.R.A. Rev. s8g— A.I.R. 1929 All. 305. 

60 (b). Practice — Relief — Alternative claims. 
See; C. P. C., O. a, R. 3. 

Relief— Claim to ownership and to easement 

—Ownership not proved— Decree on basis of 
claim of easement— Right to. 

A suit is not liable to be dismissed because the 
plaintiff prays in the alternative over the same plot 
of land rights of ownership and rights of easement. 
The fact that the plaintiff fails to prove the claim of 
ownership set up by him would not stand in the way 
of his right to get a decree in respect of the claim of 
easement, if that is established. 224 Ind. Cas. 286= 
A.I.R. 1947 Lah. 79. 

A suit is not liable to be dismissed because the 

plaintiff claims in the alternative over the same plot of 
land both, rights of ownership and of easement. 74 
Ind. Cas. 922=21 A. L. J. 569=5 L.R.A. Civ. 24= 
A.I.R. 1924 All. 97. 

Relief in tho alternative can b© claimed. 

It is open to a plain tifT to ask relief in the alter- 
native dependent upon what might be found by the 
Court to be true facts of the case. 

Where in a mortgage suit there was prayer for relief 
against a certain defendant, who was not a mortgagee, 
in case it was not decreed against die mortgagee; 

Held, that such relief can be decreed. 78 Ind. Cas. 
I27=A.I.R. 1924 Nag. 401. 

Relief — Alternate, suit on mortgage — 

Mortgage found invalid — Decree on personal covenant 
— Amendment — Necessity for. 

A claim on the footing of a mortgage includes the 
lesser claim, that on the personal covenant to pay con- 
tained therein and where in such a case, all the mate- 
rials necessary to decide the point are before the 
Court and no question of prejudice to the defendant 
arises, the Court can, on the failure of the instrument 
as deed of mortgage for want of proper attestation 
straightaway passed a decree against the general assets 
of the mortgagor without even the formality of an 
amendment to the plaint. 60 M.L.J. 56=54 Mad. 

*63-33 M.L,W. 95=135 Ind. Cat. 17= A,|.R, 1931 
Mad. 140, 
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60 (c). Practice — Relief — Cause of action 

accruing after suit. 

■ ■ Relief — Cause of action accruing during 

trial — Discretion of Court. 

Normally where a plaintiff brings bis suit before the 
cause of action has arisen, it fhould be dismissed, but 
it cannot be laid down that the Court has no option 
but to dismiss the suit. Where a suit was premature 
on the date of the institution of the suit and the cause 
of action accrued during tbe pendency of the trial, the 
defect could be cured by permitting amendment of 
the plaint. Where the accrual of the cause of action 
during the pendency of the suit is apparent, the Court 
may take notice of it without insisting on a formal 
amendment of the plaint. The matter is really in the 
discretion of the Court and the discretion may be 
exercised in order to shorten litigation to do comptete 
justice between the parties, or where by reason of the 
subsequent change of circumstances the relief originally 
claimed becomes inappropriate. A.I.R. 1947 Pesh- 33. 

Cause of action arising after suit. 

Where a cause of action arises only after the suit 
has been instituted, still the suit may be decreed in 
certain circumstances. 116 Ind. Cas. 317 = 30 P.L.R. 
306=11 L.L.J. 251 = A.I.R. 1929 Lah. 409. 

— - Where the cause of action in the suit has been 
negatived the Appellate Court should dismiss tbe suit 
and not decree the plaintiffs’ suit on a cause of action 
which arises after the filing of the suit being based on 
defendant's written rtatement in the suit. 108 Ind. 
Cas. 589 (Cal.). 

—Trill — Pleadings cannot furnish cause of 
action in the same suit. 

In exceptional cases Courts can take cognizance of 
events since the institution of the suit where the 
adoption of such a course tends to shorten litigation. 
But where plaintiff sued on a breach of agreement, 
the pleadings of defendant cannot be taken advantage 
of to furnish a cause of action on failure of plaintiff 
to prove the alleged breach prior to suit. 66 Ind. 
Cas. 6i6 = A I.R. 1922 lah. 437. 

Relief — Cause of action arising after determi- 
nation of suit. 

Plaintiff cannot get a decree upon a cause of action 
which arises only after the suit had been determined 
by the trial court and is totally different from that 
pleaded. 98 Ind. Cas 843 = 44 C.L.j. 263=A.I R. 
1927 Cal. 56. 

Right to sue accruing subsequent to suit. 

A person whose right to sue bad not accrued at the 
date of institution, cannot claim a decree on the ground 
that his right became complete during its pendency. 
137 P.W.R. 1910 = 8 Ind. Cas. 576. 

60 (d). Practice — Relief — Facts found. 


erection of temporary structures. That right had been 
exercised for 20 years befoze the beginning of the 
litigation: 

Held, that the right was a right to such interference 
with the water of tbe stream as has been effected by 
the continual use 'of what arc described as temporary 
structures and plaintiffs should be given a declaration 
to that effect : 

Held, further: that it is posrible that the use of 
these temporary structures has given a larger right than 
the natural right to the plaintiffs. 122 Ind. Cas. 305 
= 31 M.L.W. 326=34 C.W.N. 512=32 Bom. L.R. 
492 = A.I.R. 1930 P.C. 42 = 58 M.L.J. 285 (P.C.). 

Relief — Facts found. 

Where an unsuccessful applicant to set aside sale 
under O. 21, R. 9 &, C. P. C., brings a suit praying 
(1) that the sale should be declared void and (2) that, 
if the sale be found valid, he alone should be declared 
to be entitled to the surplus sale proceeds, even if the 
suit is held to be entertainable, the Court must give a 
decision on the second prayer. 119 Ind. Cas. 431 = 
A.I.R. 1929 Lah. 618. 

Relief — Facts found — Plaintiff failing to 

prove all his allegations may yet obtain relief if facts 
pleaded by defendant and found by Court show him 
entitled thereto. 

A plaintiff who fails to prove all the facts alleged 
by him may yet obtain the whole or any part of the 
relief claimed by him, if the facts pleaded by the 
defendant, and found by the Court, show him to be 
entitled thereto. 4 N. L. R. 86, Foil. 124 Ind. Cas. 
453 *=A.I.R. 1930 Nag. 273. 

— —The Court is not precluded from awarding such 
relief as the parties are found entitled to on the facts 
ascertained in the case. 122 Ind. Cas. 699 — A.I.R. 
1930 Nag. 173. 

A plaintiff, who fa Is to prove all the facts alleged 

by him may >ct obtain the whole or any part of the 
relief claimed by him, if the fact is pleaded by the 
defendant and found by these Courts, show him to be 
entitled to it : 4 N. L. R. 86, Foil. 12 1 Ind. Cas. 20 = 
26 N.L.R. 1 30 = A. I.R. 1930 Nag. 8. 

The relief to be awarded to the plaintiff, depends 

on the facts established by him and not upon the 
unfounded assertion of a claim by him which is 
negatived by the Court. 62 Ind. Cas. C33 (Cal.) 


60 (e). Practice— Relief — Inconsistent claims. 

— — Relief — Inconsistent claims. 

A party basing his claim on custom but failing can 
fall back on personal law. 95 Ind. Cas. I23 = AIR 
1926 Lah. 551. 


Relief — Facts found — Riparian rights — 

Easement. 

Plaintiffs claimed to erect pci mat. rut structure across 
a stream. It was found on evidence that they had 
no such right but from liuir to time there was an 
interruption of the water of the river through the 


Relief inconsistent with case- Claim inconsi 8 . 

tent with sale— Prayer to set aside sale. 


A party se<king relief inconsistent with a 1 revious 

r* U'*M USt rXprP ?, ,y pray u ' ‘ p ‘ »' aside, (.900) r. 
C.U.N. .0=25 B. 337=27 1 . A. 2,6=2 Bom. 

927 = 'o M.L.J. 368 (P.C.). 


L.R, 
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60 (£). Practice — Relief — Infructnous relief. 
Relief— Inf ructuous. 

Jailal, J. — It is a well- recognised rule cf law that no 
Court shall pass an infructuous and ineffective decree 
— adecree which itcannot enforce. 114 Ind. Cas. 417 
= to Lah. 7 = 1 1 L.L.J. 317=30 P.L.K. 453=A.I.R. 
1928 Lah. 572 (F.B.). 

— —Declaration. 

A Court will not make a declaration of an abstract 
right exclusive of practical utility especially when that 
declaration may not be productive of any benefit to 
the party obtaining the declaration. 103 Ind. Cas. 
313 = 8 P.L.T. 477= A. I. R. 1927 Pat. 286. 

It is meaningless to have a power and to pass an 

order without having the power to enforce it. 96 Ind. 
Cas. 791 = 5 Pat. 595=7 P.L.T. 695 = A.I.R. 1926 Pat. 
305 (F.B.). 

— — A Court cannot be required to do what is useless 
and unprofitable. 86 Ind. Cas. 38o=A.I.R. 1925 

Oudh 598. 

Where the relief asked for by plaintiff would 

have been of no avail to him if granted, the Court 
declined to grant the same. 73 Ind. Cas. 1021 = 6 
N L J. 205= A.I.R. 1923 Nag. 306. 


60 (g). Practice — Relief — Power and duty 

of Court. 

— —Relief — Suit fer declaration of title to and 
possession of lands— Burden of proof and relief — 
Decree for demarcation — When to be given. 

In a suit for declaration of title and possession of 
mmovablc property two things have to be found, 
namely title and possession. If the pi' intiff is found, 
to have proved a subsiding title, then he would be 
entitled to a decree for possession to the extent of the 
area from which he has been dispossessed. He cannot 
be given a decree for demarcation of his lands when he 

does not ask for such relief. A.I.R. 1950 Pat. 306. 

\ 

— — Relief — Suit for possesBgion and arrears of 

rent on basis of lease — Plea of agreement of sale in 
defence — Procedure— Finding of agreement and decree 
for specific performance — Legality— Parties not asking 
relief of specific profermancc or amendment — Effect. 

In a suit for recovery of possession and arrears of 
rent bassed on a lease, it is not open to the Court to 
convert it into one for specific performance of a 
contract ol sale and to pa»s a decree for that relief, 
without amendment of the pleadings and without 
a request therefor from any of the parties. If 
the defendants raise a plea of a contract for sale, and 
if the Courts find in favour of such a plea, the only 
roper course is to dismiss the suit, on such finding, 
ut to decree specific performance is irregular and un- 
warranted. A.I.R. 1950 T.C. 1 10. 

•— — Relief — Declaration alone claimed in respect 
of land in possession of defendant — Duty of 
Court— Grant of bar© declaration — Propriety. 

Where in a suit concerning land in the possession 
« l the defendant or his tenants, the plaintiff can gain 
nothing by a bare declaration which he claims, it will 


be wholly inappropi iate' for the Court to grant a 
declaratory relief only. A.I.R. 1949 P.C. 53 (P.C.). 

Relief— Suit for declaration of title and 

possession after ejectment of tenant — Failure to prove 
tenancy— Decree on basis of title and ejectment of 
defendant as trespasser — Permissibility. 

In a suit for declaration of title, recovery of posses- 
sion after eviction ol the defendant (herefrom and for 
consequential reliefs such as recovery of arrears of rent 
etc., alleging that the defendant is a monthly tenant 
even though fails to prove that the defendant is a 
monthly tenant or to establish the relationship 
of landlord and tenant, the Court would be 
perfectly justified in passing a decree for ejectment 
of the tenant as a trespasser, when both parlies had led 
evidence to prove their respective titles and no 
prejudice is caused to the defendant, nor is he taken by 
surprise. 9 C.L.J. 322, dist.; 25 All. 499, foil. 16 
Cut. L.T. 80. 

Relief— Suit for eviction —Proof of title — Decree 

for possession— Duty of Court— Rule as to — Exceptions 
to rule — Hindu Law — Widow in possession — Right to 
insist on provision for maintenance being made before 
eviction. See Hindu Law— Widow. 53 Mys. H.C.R. 

11. 

Relief — Doubt as to particular section under 

which relief is claimed — Intention — Inference from 
application as a whole. 

As it is the relief claimed which is the more material 
part of an application, if there i3 some doubt as to 
section or rule under which it falls, the intention is to 
be inferred from the application as a whole. 1948 
A.W.R. (Rev.) 175=1948 R.D. 203 (2). 


Relief — Duty of Court to grant when all 

material facts are before it — Failure to plead the law 
applicable to the facts— Effect. 

It is not the duty of a party to plead law in the 
pleadings. All that is required of him is to state all 
the material facts which constitute his cause of action. 
When the facts have been so stated, the duty of giving 
approprite relief according to the facts established on 
the record devolves on the Court which has to apply 
the correct rule of law to such facts. 222 Ind. Cas. 
469 = A.I.R. 1946 Lah. 10. 


— —Wrong section is no bar. 

A Court in (lie administration of justice should not 
refuse an application, which, on the merits it ought 
to grant and in law can grant, simply because the 
applicant asks the Court to exercise its admitted 
powers under a wrong section. Regard should be had 
to the substance rather than to the form of proceedings. 
75 Ind. Cas. 664=7 N.L.J. 4 = 20 N.L.R. 158= A.I.R. 
1924 Nag. 77. 

Relief -Salt for cancellation of sale— Relief 

as to payment of consideration — If can be granted. 

The plaintiff tiled a suit for the cancellation of the 
sale-deed on the ground that due to failure of 
consideration there had been, in fact, no sale. Held, 
that it was not open to the Couit to pass a decree 
against the defendant for the payment of the considera- 
tion. 1946 M.L.R. 43 (Civ.). 
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Relief — Chatge. 

Suit for possession— Plaintiff entitled not to posses- 
sion but only to charge — Charge can be declared 
though not definitely claimed. A.I.R. 1927 Cal. 359 
Affirmed. 121 Ind. Cas. 236=51 C.LJ. 131=34 
C.W.N. 313=31 M.L.W. 3i7=A.I.R. 1930 P.C. 38 = 
58 M.L.J. 252. (P.C.) 

•——Relief— Court’s duty. 

In decrees founded on contracts the Court can give 
relief in a separte suit or in execution proceedings 
where the terms of the consent decree are against the 
provisions of any statute. 53 Mad. 805=123 Ind. Cas. 
584=31 M.L.W. 44= A.I.R. 1930 Mad. 305. 

Where a plaintiff claims exclusive possession, but 

the Court finds that he is only entitled to joint posses- 
sion, the Court can pass a decree for joint possession, 
It is not correct to say that the whole suit should be 
dismissed. 114 Ind. Cas. 871 (AH.). 

Relief — Propriety of. 

Where the adequate and proper remedy would be to 
have the sale set aside on the ground of fraud or failure 
of consideration, the Court ought not, even if it has got 
power, to give a simple declaration that consideration 
did not pass or no debt was due. 114 Ind. Cas. 840 = 
A.I.R. 1929 Mad. 14 1 . 


of them had established their claim thereto and that 
the ota was public property: 5 N.L.R. 67, Foil. 92 
Ind. Cas. 8i8=A.I«R. 1926 Nag. 383. 

Plaintiff should not be given a relief by which 

a provision of law would be nugatory. 

To hold that the plaintiffs are entitled to have a 
declaration that a certain decree is not binding against 
them though they were parties to such proceedings, 
would be to make nugatory such provisions of the 
law which make it obligatory on a party to set aside 
the decree and the sale in order to remove an impedi- 
ment which stands in the way of his obtaining the 
relief he seeks. 90 Ind. Cas. 866=30 C.W.N. 59= 
A.I.R. 1926 Cal. 167. 

Right to sue. 

Per Fawcett, J : — In considering the question whe- 
ther a person has a right to sue, the Court should 
lean in favour of that right, unless it is plainly shown 
that the suit is barred. 89 Ind. Cas. 35 = 49 Bom. 
291=27 Bom. L.R. 48= A I R. 1925 Bom. 188. 

— - — It would not be fitting, in the case of a personal 
claim to make an order in the decree, for the sale of 
property in default of payment of the same. 85 Ind. 
Cas. 33i=A.I.R. 1925 Oudh 550. 


—Relief — Technicality. 

Sulaiman, J. — A court is not bound to confine its 
attention strictly to the language of the relief actually 
claimed in the plaint, if the allegations do entitle the 
plaintiffs to a wider relief. 114 Ind. Cas. 177=50 All. 
559=9 L.R.A. Rev. 49=26 A.L.J. 2i7 = A.I.R. 1928 
All. 172 (F.B.) 

Relief — Injunction— Religious endowment. 


Suit on lease — Lease not proved— Court cannot 

enquire into plaintiff’s title and award posiesssion on 
basis thereof. 82 Ind. Ca«. 350=5 L.R.A. Civ. 670= 
A.I.R. 1925 All. 59. 

In a case where the dispute is as between trans- 
ferees from co- parceners even a partial partition could 
be decreed; much more could a decree for joint posses- 
sion be given. (9 N.L.R. 145 ; 34 Mad. 269, Foil.) 78 
Ind. Cas. 650 = A.I.R. 1924 Nag. 337. 


Where in a suit to establish hereditary right to an 
office the right is not proved but only possession is 
proved and no prayer for injunction to restrain defen- 
dant from interference is made, no injunction can be 
granted as in cases of suits for possession of immova- 
ble property. 1 10 Ind. Cas. 411= A.I.R. 1928 Mad. 
« 1 39 - 


■ -Relief — Equitable. 

Where the circumstances arc such that it would lead 
to unnecessary litigation by granting the relief asked 
for by the plaintiff, the Court is not debarred from 
considering the equities in the case, and in order to 
avoid multiplicity of suits and unnecessary litigation, 
from granting only such relief as the equities of the 
case would justify without, in any way, prejudicing the 
rights of the parties. 106 Ind. Cas. 196 = 27 M.L.W. 
ao6=A.I.R. 1927 Mad. 1039 (2). 

The apprehension that the Court may be flooded 

by applications is no ground for refusing an obvious 
remedy conferred upon the parties by the legislature. 
I05 = lnd. Cas. 782=50 Mad. 9*, 6 =26 M.L.W. 493 = 
1927 M.W N. 754 -39 M.L-T 537= A.I.R. 1927 Mad. 
994=53 M.L.J. 644. 

— — Where the defendant’s position was that the ota 
is his exclusive property, while the plaintiffs’ position 
is that it was the property of the occupants of the 
Surrounding houses, the Court could hold that neither 


Court can order redemption in a suit for ejectment. 

75 Ind. Cas. 740= A.I.R. 1923 Lah. 675. 


Relief — Maintenance — Quantum of. 

In all cases where a right to maintenance has been 
allowed the quantum of maintenance should be 
decided in the suit itself even though the parties may 
not have in the first instance provided the Court witn 
the materials. The parties entitled to maintenance who 
arc generally females should not be left to separate 
proceedings. 79 Ind. Cas. 208= A.I.R. 1923 Bom. 419. 


Court can grant the relief though not prayed 

for. 

Where the plaintiff land-lord in a suit for royalty and 
arrears of rent against tenant claimed a decree for 
ejectment and immediate possession and alfo for 
money due and set out in the plaiut facts which showed 
that he was entitled to another relief also, namely, sale 
of the leasehold property: 


Held, that a decree for sale of the leasehold property 
hough not specifically asked for, was within ihe scope 


of the suit as framed. The facts which sustain the relief 
granted are pleaded and not traversed and though there 
was no pra>er for general relief, the Court can always 
give general or other relief as it mav think just 76 

I . n ?„ Cas «* u=, 9?3 PH.C.C. 153=5 P. 1 ..T. 330 = 
A.I.R. 1923 l’at. 38G. Q 
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Decree — Relief by way of possession not claimed — 

Decree for possession cannot be given. 68 Ind. Cas. 307 
= A.I.R. 1923 All. 235. 

Suit by a sharer under Mahomcdan Law tor his 

share— He cannot be given the sli are of another co-sharer 
who has not joined in the suit. 67 Ind. Cas. 154=3 
Lah. 8o = A.I.R. ig22 Lah. 298. 

60 (h). Practice — Relief — Right to relief on plea 

not raised. 

Relief— Right to on plea not raised — Relief 

claimed on basis of easement — Right to fall back 
on customary right and to claim relief on basis 
thereof. 

It is a well-established principle of pleading that a 
plaintiff cannot be permitted to succeed on facts which 
he has not both alleged and proved and that he is not 
entitled to give evidence which is not in conformity 
with the pleadings. It is equally well cstablhhed 
that in India, where pleadings arc not artistically 
drawn up, they have to be construed very liberally. 
Where the relief is claimed in the plaint on the baris 
of an easement it is not open to the plaintiff to succeed 
on the basis of a customary right which has not been 
pleaded or made out. A.I.R. 1948 Pat. 425=29 
P L.T. 415. 

Relief— Relief not founded on case set up in plaint 

— Discretion and power of Court — Suit to eject tenant 

— Relationship of land-lord and tenant not established 

— Decree on basis of title — Power to grant — Principles. 
See C.P.C., O. 7, R. 7. 27 Pat. 554. 

Relief — Claim based on original loan with 

acknowledgments — Relief on basis of account stated — 
New plea taken in second appeal. 

Where a suit is based on an original loan with ack- 
nowledgments used to extend limitation, it cannot be 
decided on the basis of an account stated on a plea 
raised for the first time in second appeal. I.L.R. ( * 947) 
Nag. 710= A.I.R. 1948 Nag. 293=1947 E.J. 4°5- 

Relief— Grant of— Relief based on ca 8 e not 

pleaded. 

The Court should not grant a relief based upon a 
case not pleaded by the plaintiff. It is absolutely 
necessary that determinations in a cause should be 
founded upon a case either to be founded in the plea- 
dings or involved in or consistent with the case thereby 
made. I.L.R. (>946) Kar. 207 = 223 Ind. Cas. 307 = 
A.I.R. 1946 Sind 1 17. 

Suit based upon customary right — Plaintiff cannot 

In- given relief on common law right. 94 Ind. Cas. 226 
= A.I.R. >926 Mad. 830. 

Suit on- title— No relief on the basis of adverse 

possession. 

A declaration cannot be given on a title not stated 
either on the plaint or the issues. Where plaintiff allege d 
title only without more, no relief can be given him on 
the basis of long possession. O90H) 31 M. 531—4 
M.L.T. 344. Alto (1908) A.W.N.277. 
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60 (i). Practice — Relief— Several reliefs. 

Relief — Several. 

There is no authority for the proposition thaf where 
several reliefs are claimed as arising from one cause of 
action, the fact that one is time barred will disentitle 
the plaintiff to the grant of any others which may not 
be time barred. 99 Ind. Cas. 1055=38 M.L.T. 44 
= 1927 M,W.N. 20 i=A.I,R. 1927 Mad. 350=52 
M. L J. 132. 

Plaintiff can give up some relief and press for 

others. 76 Ind. Cas. 76=18 M.L.W. 649=1923 
M.W.N. 779«- A.I.R. 1924 Mad. 224. 

60 (j). Practice— Relief— Miscellaneous. 

Relief. 

Where a person who is entitled to sue only for accounts 
sues for dissolution of partnership and for accounts, and 
the lower Court decrees the suit, where accounts have 
been taken and where defendants have not been pre- 
judiced, the lower Court's decree need not be vacated 
but it is enough if it is suitably varied. 86 Ind. Cas. 944 
= 18 S.L.R. 96 = A.I.R. 1925 Sind 272. 

• , fit 

— —Relief — Interpretation of. 

Where the application was for an inventory of the 
property of the deceased, for the appointment of a 
curator and for any other relief that might be deemed 
fit and proper to be granted; 

Held, the last mentioned prayer could only be read 
in connection with the main one, viz., that for inventory 
and appointment of cuiator. 80 Ind. Cas. 269=26 Bom. 
L.R. i45=A.I.R. 1924 Bom. 507. 

Relief — Plaintiff having no right to sue — 

Effect — Weakness of defence case — Relevancy. 

When the plaintiff has no right to sue, his suit must 
fail, however weak the defefendant’s case may be, 
54 P.L.R. 191 1 = 195 P.W.R. 191 1 =9 Ind. Cas. 339. . 

_ Relief — Lease— Admissibility of evidence — • 

Dismissal of suit on account of in-admissibility of docu- 
ment relied on by plaintiff. 

The plaintiff sued to eject the defendant from a 
certain shop, basing his case upon a document put 
forward as ‘kriyannamali’ or lease. This document was 
ruled inadmissible for want of registration and the 
plaintiff's suit thereupon dismisied. Held, that even 
if the document were inadmissible in evidence its rejec- 
tion did not involve the dismissal of the plaintiff's suit. 
1904 A.W.N. 212 = 27 A 190. 


6«. Practice— Remand. 

See; C.P.C., S. 107 and O. 41, Rr. 23 and 25. 

— “-Remand — Erroneous view as to onus prejudic- 
ing Judge is Sufficient for remand. 

The fact that the wrong party was called upon to 
begin, taken alone, might not be sufficient ground for 
a new trial, but it is so if the trial Judge takes an 
erroneous view as to the law in regard to onus and 
his mind is coloured by that view, thereby disabling 
him from weighing the evidence evenly. 32 M. L- W 
574=128 Ind. Cas. 662 -A I.R. 1930 P. C. 265 (P. C.) 
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Practice — 6i. Remand. 


Point of limitation not raised before Appellate 

Court— On remand it cannot be so raised if reference 
is limited. 51 C. L. J. 283= A I.R. 1930 Cal. 547. 

• ' 

It is competent to the High Court to remit a case 

for re-hearing on an issue not raised in the pleadings or 
even suggested in the Courts below, but this ought only 
to be done in exceptional case6 tor good cause shown 
and on payment of all costs thrown away. 98 Ind. 
Cas. 297=28 Bom. L.R. iogo=A.I.R 1926 Bom. 577. 

Remand — Reconsideration of order. 

An order under O. 41, R. 23 cannot be reconsidered 
in a subsequent appeal from the decision on remand. 
46 Ind. Cas. 922 (Nag.). 

Remand — New issno* 

A remand by a Court of second appeal for trial of 
the case on new issues not raised in the pleadings or in 
evidence in the Courts below is improper. 43 Cal. 1 104 
= 20 M.L.T. 235=20 CAV.N. i245=-(igt6) 2 M.W.N. 
*75 = 4 L.W. 251 = 14 A. L.J. 1009=18 Bom. L.R. 838 
=24 C.L.J. 296 = 31 M. L.J. 745=43 I-A. i 7 2 = 37 
Ind. Cas. 223 (P.C.). 

— —Remand — Decision on jurisdiction. 

Where the District Munsif gave hi6 findings on issues 
but held that the suit ought to be brought in a Revenue 
Court but the appellate Court held that the munsiff 
had jurisdiction held, that the proper course was to 
leave the munsil free to decide whether to return the 
case or record findings or give judgment. (1915) 
M.W.N. 784=32 Ind. Cas. 759. 

**“ — Remand — Contradictory decrees. 

There cannot be two contradictory decrees existing 
side by side, and when there exists a decree of a 
subordinate judge and also a decree of the District 
Judge one directly at var.ance with the other the whole 
proceedings should be remanded to the District Judge 
for disposal after setting aside both. 19 C.L.J. 9=22 
Ind. Cas. 801. 

— — Remand — Order set aside— Effect of. 

When an order of remand by an appellate Court is 
set aside by the High Court, the successor of the Judge 
in the Lower Appellate Court can go into the whole 
case and come to a different conclusion. 136 P.L.R. 
1912=116 P.W.R. 1912 = 14 Ind. Cas. 16. 

— — Remand —Trial of suit — Incomplete evidence. 

Where in a suit for possession the first Court after 
recording only plaintiff's evidence dismissed the case on 
ground ol want of jurisdiction the appellate court 
cannot decide it on merits, to Ind. Cas. 441 All. 

Remand— Fresh evidence. 

Where, the taking of fresh evidence in a point, on 
which proof ought to have been given in the lower 
court is in the opinion of the appellate Court danger- 
ous it ought not to be allowed as it would result in the 
production of false evidence. 165 P.L R. 1911=52 P.R. 
191 1 *= 162 P.W.R. 191 1 = to Ind. Cas 315. 

Remand— Reference of Issue to lower court — 

Subsequent dismissal of claim. 

An appellate court referring au issue to lower court, 
is right in subsequently dismissing the claim if the claim 

12 — F. Y. D.- 51 . 
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is found to be weak. 31 All. 325=6 A, L.J* 247=2 Ind, 
Cas. 221. 

Omission of plaintiff to press the essential 

issue in the case — Right to ask appellate court to refer 
the issue for trial. 

The omission of plaintiff to press the essential issue 
in the caie in the court of first instance is not a ground 
for refusal by the appellate court to refer that issue for 
trial if the lower court has omitted to frame or try it, 
(1902) 4 Bom. L.R. 818. 

62 Practice — Restoration of proceedings. 

See: C P. C., O. 9, R. 13. 

• Restoration of proceedings. 

If a decree in second appeal passed by the High 
Court is set a«ide on the ground that a minor respon- 
dent was not duly represented by a guardian ad litem 
the second appeal is to be re-heard. 94 Ind. Cas. 686 = 
A. I.R. 1926 Lah. 441. 

Mortgage decree against minors — Suit for declara- 
tion by minors after attaining majority that decree was 
not binding— Declaration granted — Application by 
decree-holder to restore mortgage suit— Suit should be 

restored. 88 Ind. Cas. 175 = A. I.R. 1926 Oudh 32. 

Subordinate Courts — Taking up new case after 

5 p. m. in contravention of directions of High Court — 
Dismissal in default of plaintiff— Material irregularity 
— Suit must be restored. 66 Ind. Cas. 167=44 All. 325 
= 20 A L.J. i38=A.I.R. 1922 All. 72. 


63. Practice— Retrial, 

— Suit by next friend of a minor to set aside 

compromise decree »n an earlier partition suit is not 
binding — Suit decreed and matters in issue in the prior 
suit tried and preliminary decree passed — No need to 
revive the earlier suit. 

Where a suit by the next friend of a minor to set 
aside as not binding on the minor a compromise decree 
in an earlier partition suit in which the minor was one 
of the defendants, a declaration in favour of the minor 
is given and the matters which have been in issue in the 
previous suit have been tried and a preliminary decree 
has been passed in the minor’s suit, there is no necessity 
nor any justification for the Court for reviving the 
earlier suit and allowing it to be tried. 1950 M.W.N. 
53 = A. I.R. 1950 Mad. 334 = (> 949 ) 2 M. L.J. 779 - 

Retrial — Decree on compromise by pleader 

without authority— Application to 6et it aside. 

A court can on application re-open a suit by 
setting aside a decree on a compromise by pleader 
without authority from the client. 34 Bom. 408=12 
Bom. L.R. 223 = 5 Ind. Cas. 968. 

Retrial — Jurisdiction. 

A Court has no power 10 direct that a suit 
disposed of, by a Court equally competent as itself, 
be restored for re-hearing. 14 CAV.N. 558 = 6 Ind. 
Cas. 13. 

Retrial — Criminal case. 

Retrial under a new Act should not be ordered 
in ,t <.ase where a person is convicted under « 
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repealed law though such conviction is illegal if it 
has not done substantial injury to the accused. 
(1911) 2 M.W.N. 588«=i2 Cr.L.J. 616=12 Ind. 
Cas. 992. 

New Trial — When granted — Surprise — Fraud. 

A new trial should not * be lightly granted, 
especially where there is no fraud or surprise, and 
the ground alleged is the discovery of a new docu- 
ment which, but for neglect of the party claiming 
the new trial could have been found before. (1902) 
6 C.W.N. 809 (P.C.). 


64. Practice — Revenue Courts. 

— —Revenue Courts — Appeals or revisions — 
Desirability. 

Interference in revision should be the exception 
rather than the rule in proceedings before Revenue 
Courts, particularly in proceedings under Acts like 
the Public Demands Recovery Act and the Land 
Registration Act. The parties in their anxiety to 
obtain a favourable decision from the Revenue Courts 
and to compel the opponent to appear, if they think 
it worth while, in the Civil Courts as plaintiffs, put 
in every possible appeal or revision petition in the 
Rever.ue Courts. Ultimately most of the disputes do 
go to the Civil Courts and if that is inevitable the 
sooDcr proceedings in Revenue Courts are brought 
to conclusion the better in the interests of all parties 
and also of general administration. 12 B.R. 606. 

— — Revenue Court — Mutation cases In U. P. 

Where in mutation cases possession is with a 
Receiver the Revenue courts have simply to decide 
and that by summary inquiry who i» the person 
best entitled to possessions. 3 O.L.J. 178 — 34 I nt ** 
Cas. 496. 


65. Practice— Review. 

See; C. P. C., S. 15* °* 47 - 

Review — Power of Court. 

The Court hearing a review petition cannot sit 
in judgment as an appellate Court over the matter 
in question. A.I.R. 1950 Ajmer 36 (2). 

Statement in judgment challenged — Review. 

Statement in judgment that pleader made certain 
admission — Admission challenged — Remedy is to 
apply for review immediately. 90 Ind. Cas. 775 = 22 
M.L.W. 234=A.I.R. 1925 Mad. 1031=49 M.L.J. 671. 

Discovery of fresh evidence. 

When a second appeal court finds that, by reason 
of discovery of fresh evidence, the appellant would 
have had a better chance of winning his case, the 
practice is to allow him to withdraw the second 
appeal in order that a review petition inay be 
presented to the lower appellate court. But such a 
co'irse will be practically useless when a review had 
already been presented to that court nnd been refused. 
1, 1 .3) 5 Bom.L.R. 615 = 28 B. 4. 
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66 . Practice — Revision. 

See: (1) C.P.C., S. 115. 

(2) Punjab Courts Act, S. 70. 

Revision — Interlocutory orders — Question 

as to legal representative of deceased plaintiff — If 
can be allowed to be agitated in revision — Hyderabad 
High Court — Practice. 

The High Court will not ordinarily in revision 
go into the question as to who is the. legal repre- 
sentative of a deceased plaintiff in a suit, but refer 
the parties to a regular suit. Where, however, the 
proceedings relating to the decision about the legal 
representative of the deceased plaintiff in the suit 
have dragged a weary length and have taken about 
four years, the High Court would go into the question 
and decide the matter. A.I.R. 195 ° Hyd. 41. 

Revision —Argument that lower Court slid 

not consider document rolled on — Affidavit, if 
necessary. 

An appellate Court has only to deal with the 
objections raised to the judgment of the lower Court 
and it is no part of its duty to search through the 
files for material which the parties do not choose to 
bring to its notice. Therefore, in a revision, it would 
be necessary for counsel to file an affidavit to the 
effect that certain documents were expressly referred 
to and relied on, before an argument can be entertained 
that the lower Court omitted them from consideration. 
It does not follow that a Court has omitted a docu- 
ment from consideration simply because it has not 
referred to it in its judgment. I.L.R. (1946) Nag. 
26 = 223 Ind. Cas. 491 = 1946 N.L.J. 14— A.I.R. 194 ® 
Nag. 165. 

Interlocutory order is rcvisable only when no appeal 

allowed and irreparable damage caused by refusal. 
76 Ind. Cas. 482 = 1 Rang. 23i = A.I.R. 1924 Rang. 2. 

— When a party applies for revision and obtains an 
order issuing notice to show cause, he should confine 
himself to the grounds on which the order was based. 
60 Ind. Cas. 420=42 All. 646 = 22 Cr.L.J. 228=18 
A.L.J. G 73 =L.R. 1 A. (Cr.) 182. 

Revision— Conversion into memo, of appeal. 

Where no question of limitation or Court fees 
arises, a revision petition may be treated as a 
memorandum of appeal, if necessary. x8 C.W.N. 1266 
= 20 C L.J. 341 =27 Ind. Cas. 294. 

Revision — High Court. 

A High Court having admitted a revision peti- 
tion must decide it on its merits, after hearing the 
applicant for revision. 1 O.L.J. 54t*=i5 Cr. L.J. 
721=26 Ind. Cai. 169. 

Revision — Appeal. 

A suit for profits was dismissed by the Amu* 
tant Collector directing, “As the plaintiff has faded 
to prove his claim and to prosecute the case, ordered 
that his claim be dismissed for default." Held, the 
Assistant Collector acted under R. 3 and not under 
R. q of O. 17, C P.C. and as the order was appeala- 
blr no revision would lie. to A.L.J. 47 ®“= *7 * nd » 
Cas. O39 
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Revision — ^relimtoaty and interlocutory 

orders— If High Goort will Interfere. 

Where an appeal will lie from a decree that may 
be paiied in a suit, the Hish Court will not interfere 
in revision with merely preliminary and interlocutory 
orders. 82 P.R. 1911 = 13 Ind. Cas. 800. 

Revision — Conversion into appeal. 

A revision was converted into an appeal. 10 
Ind. Cas. 51 (Cal.) 

Revision*— Interference — Criminal case. 

Even in appeal, the appellate Court, will not light- 
ly substitute its own view for the view of the Lower 
Court, because the latter has the chance of hearing 
witness. Revision stands on a lower plane than 
appeal. 10 Cr. L. J. 160=2 Ind, Cas. 825 (Bom). 

67. Practice — Sanction. 

See also; (1) C. P. Code, O. 32, R. 7. 

(2) Cr. P. Code, S. 195. 

(3) C. P. Code, S. 115. 

(4) Cr. P. Code, S. 439. 

Sanction— Cr. P. C., Ss. 195 and 476— Duty 

of Court. 

Per Piggot, J. — Where one of two Judges con- 
stituting a bench is clearly of opinion that the 
case under consideration is a proper one for the 
institution of further proceedings it would be 
improper for his colleague to refuse to concur. 
18 Cr. L. J. 680=40 Ind. Cas. 328. (All). 

-—Sanction— Affidavit— Cross-examination. 

On principle no cross-examination is allowed 
on affidavits in support of a petition for sanction 
under-. S. - 195, Cr, P. C. and sanction 
is to be given, when the affidavit discloses 
materials for a prima facie case. 11 Bom. L. R. 
1164=10 Cr. L. J. 539 = 4 Ind. Cas. 273. 

68. Practice— Second Appeal. 

See: C.P.C., S. 100. 

——Practice — Second appeal— Change of case. 

Second appeal — Suit for ejectment cannot be 
changed into one for redemption. 97 Ind. Cas- 
483= A .1. R. 1927 AH. 63. 

The suit for arrears of maintenance cannot 

he changed into one for contribution in second 
appeal. 67 Ind. Cas. 919=2 L. L. J. 255. 

—Special custom— No plea— Amendment in 
second appeal. 

When a special usage is not pleaded or proved 
in the Court of first instance, the parties cannot 
expect to be allowed by the High Court in second 
appeal to be given an opportunity to amend their 
pleading and to let in evidence in support of the 
usage. 84 Ind. Cas. 973«=20 M. L. W. 876=35 
M. L. T. 127 = 1924 M. W. N. 792 = A. I. R. 1925 
Mad. 260 = 47 M. L.J. 686. 
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Second Appeal — Np new issue can be 

framed. 

Plaintiff must raise the question that lie was 
not given the opportunity of meeting the case in 
the first appeal and get the case remanded for 
that issue but he cannot raise that point In se- 
cond appeal. 58 Ind. Cas. 189 (Cal.). 

— — Second appeal— Evidence not brought to 
notice of lower court. 

The High Court will not entertain second ap- 
peal on the ground that the lower courts have 
over looked evidence if it is found that it was not 
brought to their notice by the parties. 2 Pat. 
L. J. 231 = 1 Pat. L. W. 658 = 39 Ind. Cas. 398. 

Second Appeal— Findings of lower Court. 

Where the defendant who was unsuccessful in the 
original court rests his case in the first appellate 
court on a question of law only, and does not 
challenge the findings of the lower court on other 
points held that he could not when the question 
of law is decided against him in the High Court 
on the plaintiff’s appeal be allowed to meet the 
case on other points. 32 Mad. 76 = 19 M.L.J. 10 
=4 M. L. T. 456=1 Ind. Cas. 384. 

Second Appeal— Findings of fact. 

A judgment upon a pure question of fact is 
binding upon the High Court in second appeal. 11 
Bom. L. R. 26=9 M. L. T. 228=33 Bom. 311 = 1 

Ind. Cas. 106. 

• 

— — Second appeal — Evidence— Consideration 
of— C.P. Code, S. 103. 

Where the point was taken in the grounds of 
appeal but the lower appellate court made no 
reference to it the High Court can under S- 103 
in second appeal consider the evidence on the 
point. 5 M. L. T. 288 = 4 Ind. Cas. 1143. 

Second appeal —Right to file cross objec* 

tions filed in first appeal — Right of parties. 

Where some of the respondents in first appeal 
did not file cross objections but the court reduced 
the appellant’s share in property on the objection 
of one of the Respondents and when in second 
appeal the other Respondents filed cross objection, 
it was held that they were incompetent in as much 
as they must be deemed to have accepted the 
decree of the first court in the first appellate 
court. 36 P.R. 1909=1 Ind. Cas. 697. 

Want of certificate. 

If there is no cerificate that the finding of the 
Lower Appellate Court »s based on no evidence, the 
finding cannot be reconsidered in second appeal. 
62 Ind. Cas. 103=2 U.P.L.R. (All.) 41 7= L. R. 
2. A 3. 

— —Second Appeal— Error of law — Judgment 
on document not admitted or proved. 

To base judgment on document not tendered 
in evidence or on record is an error of law, 
91 P.L.R. 1919 = 58 Ind. Cas. 67. 
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Second appeal-Findings of fact— Error. 

A High Court can and will interfere in second 
appeal with a wrong hading of facts by the 
Appellate court. 24 C.VV.N. 800 = 58 Ind. Cas. 879, 

Second appeal — Finding of fact. 

A finding on a consideration of evidence should 
not be disturbed in second appeal. 6- O.L.J. 86=50 
lnd. Cas. 195. 

—Second appeal — Finding of fact. 

If the appellant did not challenge in the Lower 
appellate Court a finding by the first Court that 
certain alienations by the guardian of a Hindu 
minor were not for legal necessity, he cannot 
challenge it in second appeal. 10 S.L.R. 38=35 Ind. 
Cas. 551. 

Second appeal — Question of fact — Rea- 
sonable compensation. 

What is reasonable compensation is a question of 
fact and the High Court will not inteifere with 
it in second appeal. 17 Ind. Cas. 517 (All.). 

—Second appeal— Question of law and fact— 
Reasonable cause. 

Whether there was reasonable and probable cause 
is a mixed question of fact and law and the High 
Court in second appeal must accept the facts as 
found by the Court of appeal below, but would 
examine whether the inference drawn therefrom is 
legitimate. 16 C-W.N. 540=14 C. L. J. 515 = 11 
Ind. Cas. 729. 

— —Second appeal — Question of law— Inference 
from facts— Implied contract. 

Where a particular conclusion is the only in- 
ference that can be drawn by a Court and the 
Lower Appellate Court fails to draw that infe- 
rence, the matter is one of law into which the High 
Court cannot enter. But where more than one 
inference is possible the fact that the Lower 
Appellate Court made one instead of another, is 
not a ground for interference in second appeal. 
The question of implied contract is one of fact. 21 
M.LJ. 156=9 M L.T. 329=9 Ind. Cas. 169. 

Second appeal — Finding of fact— Inter- 
ference on ground of mis*appreciation of 
evidence. 

Ordinarily a High Court will not interfere 
lightly with the considered judgment of the court 
below but where it finds out that the lower appellate 
Court has not considered the evidence dealt with 
by the court of first instance, it will interfere in 
second appeal- 1. Ind. Cas. 205. (Cal.) 


69. Practice— Small Cause Court. 

—Small Cause Court. 

Small Cause Court, though it need not have 
elaborate record, must try a case as carefully as a 
regular suit. 93 lnd. Cas. 108=1 Luck. 297=13 
O.L.J. 335 = 3 OWN. 191 cA.I.R. 1926 Oudh 
261 . 
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When the Court is a Small Cause Court, it is 

open to the Judge to assess the damages for bailee’s 
negligence and the amount of wear deposed to, 
etc., even in the absence of more definite evidence 
as to the extent of thenegliger.ee which he has 
found to be proved. A Court of Small Causes is 
not bound to discuss such points at so great a 
length as ordinary Courts. 84 lnd. Cas. 274=3 Bur. 
L. J. 203 = A.I.R. 1924 Rang. 356. 

In a Small Cause suit the Judge, after the com- 
pletion of the taking of evidence and the hearing of 
arguments, and having reserved Judgment, sent for 
the parties and asked them to argue the case in his 
presence and decided the case on the basis of the 
statements made by them (which he did not record) 
and on the evidence already taken: 

Held, that he had acted very irregularly and 
that a retrial should be ordered. 25 C. W. N. 599= 
A.I.R. 1921 Cal. 558. 


70. Practice — Subordinate Courts*. 

—•Subordinate Court of one Province — If can 
order stay of suit pending between the parties in 
a Court subordinate to another High Court of a 
different Province. See Madras Marumakkattayam 
Act. Ss. 6 and. 7 (1). (1949) 2 M.L.J. 823=A.I.R. 
1950 Mad. 373. 

Decision of High Court— Binding nature— 

Subordinate Courts. 

When there are decisions of the Madras High 
Court bearing on the point involved in a case it is 
the duty of a Subordinate Court to be guided by 
them rather than by the decisions of other High 
Courts. 1930 M-W.N. 689=32 M.L.W. 273= A.I.R. 
1930 Mad. 869=129 Ind. Cas. 72=59 M.L. J. 229. 

Subordinate Courts— Duty to follow rulings 

of High Court. 

It is not in good taste or proper for a subordinate 
Court to question the soundness of a decision of 
the High Court to which it is subordinate. Their 
duty is only to follow the rulings if they are 
applicable to the case before them. 1930 M. W. N. 
955 = 130 Ind. Cas. 190= A.I.R. 1931 Mad. 71. 

Subordinate Courts. 

Subordinate Courts are bound to follow the 
published rulings of their HiRh Court and cannot 
set up their own opinion in the matter or follow 
the rulings of other High Courts which express a 
contrary view. 25 N.L.R. 85 = A.I.R. 1929 Nag. 156* 

—Subordinate Courts — Rulings of Chief 
Courts. 

Subordinate Courts in the Madras Presidency 
should confine themselves to the ruling of the 
High Courts and not act on the strength of the 
ruhng9 of the Lower Burma Chief Court. 12 L.W* 
227=59 Ind. Cas. 414=22 Cr.L.J. 110. 

Subordinate Courts-Duty of, to follow 

decisions of High Court. 

A Court subordinate to Patna High Court is 
bound to follow the decisions of that Court nQ 
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matter whether they are right or wrong or are 
in conflict with the decisions of the other High 
Courts in Tndia* 4 Pat.L.J. 565 = (1919) P.H.C.C. 
365=51 Ind. Cas. 496. 

Subordinate Courts— Duty to follow High 

Court. 

Subordinate courts must follow the decision 
published or unpublished of the High Court to 
which they are subordinate and cannot prefer the 
decision of come other court to that court. 46 
Ind ’Cas. 902. (Nag.) 

——Subordinate Courts — Duty of, to follow 
majority of Full Bench of High Court. 

A Subordinate Court should follow the opinion 
of the majority of the Judges of the Full Bench 
and not the dissentient judgment of a single 
judge of that Bench. (1915) M.W.N. 810=2 L-W. 
1025=30 Ind. Cas. 927. 

Subordinate Courts — Duty to follow deci- 
sions of its own High Cour*. 

A subordinate Court is hound to follow the 
decision of a Bench of the High Court to which 
it is subordinate unless the decision of the Bench 
has been overruled by a subsequent decision of the 
Full Bench of the High Court or expressly or 
impliedly overruled by the Privy Council or the 
law has heen altered bv subsequent legislation. 37 
All. 359=19 C.W N. 841 = 13 A.L.T. 121 — 17 Bom. 
L.R. 549 = 18 M.LT. 61 =29 M.L.J. 63 = 22 C. L- J. 
190=2 L.W. 881=42 j. A. 155 = (1915) M.W.N. 
514=29 Ind. Cas. 617 (P.C.). 

Subordinate Courts-Duty to follow deci- 
sions of superior tribunal. 

It is the duty of Subordinate Courts to follow 
the decision of the superior courts, leaving it to 
the superior rnurf to deal with conflicts of opinion. 
29 Ind. Cas. 709. (L.B.). 

District Magistrate rnust give explanation 

when ordered by High Court to do so. 

Where the High Court «s c ued a rule calling 
upon the District Magistrate to show cause why 
an appeal summarily dismissed should not be re- 
heard. 

Held, the Magistrate is bound 'to give reasons 
and should not merely say “I should not be justified 
in taking up their Lordship’s time over this 
trumpery case.’* 69 Ind. Cas. 461 = A.I.R. 1924 Cal. 
642. 

— . — Subordinate Courts are not expected to 
anticipate pleas not raised — Evidence. 

High Court does not expect Subordinate Courts 
to do more than try out a litigation on the pleadings 
of the parties and on the facts raised and put in 
issue before them. They are not expected to 
anticipate and meet beforehand any objection to a 
plaintiff’s suit which the ingenuity ot abler and 
better instructed counsel may find it possible to 
raise in High Court at tbe stage of second appeal 
when evidence has been led on both sides and a 
finding has been arrived at on a review of the 
eptife evidence, it is immaterial that the onus of 


proof has been wrongly laid on a party. 74 Ind* 
Cas. 1004=45 All. 53=A.I.R. 1923 All. 358. 

— — Subordinate Courts— Duty to accept deci- 
sion of Superior Court. 

The subordinate courts must accept the decision 
of court to which it is subordinate. They act 
illegally, if they rely upon documents pronounced 
to be not binding on the parties by the superior 
Court. 28 Ind. Cas. 982. (Mad). 

Subordinate Court — Bound by order of 

higher Courts. 

A subordinate court has no right to question the 
order of an appellate court when the parties are 
willing to abide by it. 21 M. 288 Foil. 16 M. L. T. 
244= (1914) M.W.N. 713 and 870=26 Ind. Cas. 475. 

Subordinate Courts — Duty of, to follow 

High Court’s— Judgment— Procedure. 

It is the duty of Magisterial Court to faith- 
fully and loyally follow the strict letter of the 
directions given by the High Court. If it does 
not understand the order of the Court it must 
refer the matter back to the court for further dire- 
ctions. It cannot on that account ignore the order 
of the High Court and go about its own sweet 
will as though the High Court has given no 
decision in the matter. 8 Cr.L-R- 264. 

. Subordinate Courts — Revenue Courts. 

The Revenue Courts must follow the rulings of 
the Financial Commissioner until overruled by 
that officer himself. 3 P.R. Rev. 1911=258 
P.L.R. 1911 = 5 P.W.R. Rev. 1911 = 12 Ind. Cas. 
442. 

Subordinate Courts — Order of Sessions 

Judge — Duty of District Magistrate. 

A District Magistrate should forward orders of 
the Sessions Judge to the Magistrate to whom 
they are addressed and he cannot with-hold them on 
the ground of their being illegal- A revision 
of such order can be obtaired by moving the 
High Court through the law officers of the Crown. 

8 M.L.T. 88 = 11 Cr.L-J. 327 = 6 Ind. Cas. 358. 

71. Practice— Subsequent Events. 

See also: Note 60 (c). 

(a) Cognizance by court. 

(b) Cognizance in appeal. 

(c) Cognizance in execution. 

(d) Cognizance in revesion. 

(e) Premature action. 

71 (a). Practice — Subsequent events — 
Cognizance by Court. 

Subsequent events — Courts, if can take note 

of and give relief. 

Though it is no doubt settled as a general rule 
of law that the Court cannot take into considera- 
tion any facts which come into existence subse- 
quent to the institution of the surt, yet it is equally 
well settled that in certain cases where the Court 
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feels that in order to shorten litigation and to sub- 
serve the ends of justice between the parties it is 
necessary to consider such facts it can certainly 
do so. A mere technical difficulty should not 
prevent a Court from doing substantial justice 
between the parties. I.L.R. 1945 A 165 = A.I.R. 
1945 A. 311 = 1946 A.W.R.(H.C-) 315. 

Subsequent events— Decree on basis of — 

Power of Court. 

It is a well-known principle that the Court can 
always modify the decree according to subsequent 
events, i. e., events which happen subsequent to 
the filing of the plaint rendering the relief claimed 
in the plaint inadequate. 86 C-LJ. 186. 

Subsequent events— Duty of Court to take 

notice of. 

Courts should tike notice of events which hap- 
pen subsequent to the suit in order both to avoid 
unnecessary litigation and to do complete justice 
between the parties. 52 P.L.R-211. 

Subsequent events — Power of Court to take 

into consideration. 

For the purpose of shortening litigation and 
doing complete justice to the parties the Court is 
not precluded from taking into consideration 
facts which happened after the suit was filed. 53 
C.W.N/329. 

Subsequent events. 

The Court is entitled to take cognizance of 
events which have happened since the filing of the 
suit or appeal. 54 Bom. 902=32 Bom. L R« 1252 
= A.T.R . 1930 Bom. 554. 

Subsequent events— Taking notice of. 

The Court is bound to take notice of events 
that happens since the institution of the suit, and 
to mould its decree according to circumstances 
as they stand at the time of passing the decree. 
122 Ind. Cas. 66=31 Bom.-L.R. 476=A.I.R. 1929 
Bom. 3 37. 

Subsequent events can be considered only 

in exceptional cases. 

The ordinary rule is that a suit must be tried 
in all its stages on the cause of action as it exist- 
ed at the date of its commencement; the doctrine 
that events happen after the date of the commence- 
ment of the cause of action can be taken into 
consideration is of an exceptional character and is 
applied in cases where the original relief has be- 
come inappropriate. 1929 A.L.J. 267=10 L.R.A. 
Rev- 166= A.l.R. 1929 All. 341. 

Courts can take cognizance of events which 

happen during the pendency of the litigation. 
113 Ind. Cas. 27 = 52 Bom. 883 = 30 Bom. L.R. 1149 
= A.l.R. 1928 Bom. 427. 

Taking notice of. 

Ordinarily relief must be given according to 
the facts found to exist at the time of the institu- 
tion of the suit. There are, however, exceptions 
to this general rule and if litigation can he shor- 
tened by taking notice of facts which have 
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come into existence after the institution of 
the suit, Courts are entitled to give relief 
on the bas's of the new facts* 113 Ind. Cas.. 585 
= A.l.R. 1928 Pat. 396. 

Courts can take cognizance of t events which 

happen during the pendency of litigation, and 
mould the relief to be granted with reference to 
such events, so as to shorten the litigation. 103 
Ind. Cas. 720= 23 N.L.R. 57=A.I.R. 1927 Nag. 
230. 

When taken notice of. 

A Court may take notice of everts which have 
happened since the institution of the suit and 
afford relief to the parties on the basis of the 
altered conditions, where it is shown that the 
original relief claimed has by reason of subse- 
quent change of circumstances breome inappro- 
priate or that it is necessary to base the decision 
of the Courts on the altered circumstances in 
order to shorten litigation or to do complete 
justice between the parties. 101 Ind. Cas. 220=8 
P.L.T. 456= A.l.R. 1927 Pat. 422. 

If the circumstances have charged pendente 
lite there is no reason why the Court should not 
in the interest of justice and to avoid a multipli- 
city of suits notice them and adjudicate accord- 
ingly. 78 Ind. Cas. 95 = A.I.R. 1924 Nag. 344. 

Events after suit were taken into considera- 
tion, injunction which would have been useless 
was refused. 75 Ind. Cas. 786=5 L.L.J. 210= 
A.l.R. 1923 Lah. 24. 

Where after the appointment of a Receiver in 

a suit for recovery of crops and other things 
the defendant removed the crops, held that the 
Court could pass a decree against the defendant 
for the value of the crops so removed. 71 
Ind. Cas. 413=A.I.R. 1923 Nag. 70. 

Subsequent events — Cognisance. 

In exceptional cases, courts are justified in 
taking cognisance of events subsequent to the 
institution of suit when litigation is thereby 
shortened and justice rendered. On a declaration 
of title* possession may be granted when the 
lease of the defendant expires before the date of 
decree. 37 Ind. Cas. 962 (Cal.). 

Subsequent events — Relief. 

Where it is shown that the original relief 
claimed at the date of the institution of the suit 
has by reason of subsequent change of circum- 
stances become inappropriate or that it is necessary 
to base the decision of the court on the altered 
circumstances in order to shorten litigation or 
to do complete justice between the parties it is 
incumbent upon a court of justice to take notice 
of events which have happened since the Insti- 
tution of the suit and the court should mould 
its decree according to the circumstances as they 
stand at the time the decree is made. 44 Cal. 47 
= 20 C. W. N. 1099=24 C. L. J. 140=34 Ind. 
Cas. 869. 

Subsequent events — If can pe considered* 

Events pendente lite may be taken into con- 
sideration by the Court for the sake 9* justice* 
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6 C.L.J. 74; 6 C. L.J. 102, Foil. IS C.L. J. 241 
=13 Ind. Cas . 377. 

The rights of parties must be ascertained as 
they are at the date of the action brought and 
they cannot be allowed to claim relief on the 
basis of a right which accrues to them after the 
institution of the action brought. 6 N. L. R. 17, 
Foil; 6 Bom. 139; A. I. R. 1925 Mad. 63 ; A. I. R. 
1926 Mad. 6. not Foil. 122 Ind. Cas. 699=A.I.R. 
1930 Nag. 173. 

If a controversy relating to proprietary right 

exists at the time when the appeal is filed 
subsequent abandonment of the plea by the res- 
pondent before the Distric Judge, which makes 
it unnecessary for the question of proprietary 
right being decided* does not deprive the District 
Judge of jurisdiction to hear the appeal. 113 

Ind. Cas. 748= 10 L. R. A. Rev 134= A. I. R. 1929 
All. 67. 

—Suit for ejectment with a claim for rent 
does not cease to be so, because of subsequent 
delivery of possession. 

Marten, C. J.— The date, to test a suit is the 
date when it is brought, and not some subse- 
quent date in its history. 

Blackwell, J. — A suit begun as a suit in eject- 
ment, combined with a claim for rent and for 
compensation does not, because possession of 
the premises is given after suit cease to be a 
suit in ejectment but remains such up to the 
termination of the suit. 105 Ind. Cas- 395 = 51 
Bom. 885=29 Bom.L.R 1220= A.I.R. 1927 Bom. 556. 

Judgment of the Court must depend upon 

the rights of the parties at the date when the 
suit was instituted. 82 Ind. Cas. 510=3 Pat. 224 
= A. I. R. 1924 Pat. 438. 

Events which had happened altering the 

relationship of the parties after the decision of 
the first Court has nothing to do with the rights 
of the plaintiff which subsisted when the suit 
was brought. 69 Tnd. Cas. 685 = 20 A. L. J. 888 
=A.I. R. 1922 All. 526. 

Subsequent events — Consideration of. 

The rights of the parties must pe adjudi- 
cated upon as they existed at the date of the 
suit. 46 Ind. Cas. 794 (Nag.). 

Subsequent events — Suit to be tried on 

the original cause of action. 

A suit must be tried on the cause of action 
as it existed at the commencement. A devolution 
of a plaintiff’s interest in the subject matter of 
the suit is not an exception to the general 
rule that a suit must be tried on the cause of 
action as it existed on the date of its commen- 
cement, and does not make the plaintiff incom- 
petent to maintain the su't. there beine no change 
in the cause of action. 20 C. L.J. 107 = 26 Ind. 
Cas. 410. 

71 (b). Practice — Subsequent events — 
Cognizance in appeal. 

Subsequent events— Power of Court to take 

nptice pfr-tease of land— Suit by lessor for 
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ejectment — Finding that lessor had no present 
right to possession — Subsequent vesting of 
interests of lessee in lessor pending appeal— 
Power of Appellate Court to decree suit on 
basis of such vesting. 

The ordinary rule is that the Court should 
give a decision in the suit on the fact and 
circumstances as they existed on the date of the 
suit and should not take notice of events which 
have happened after such date. But the Court 
has got the power in proper cases to take notice of 
events subsequent to suit in order to shorten 
the litigation. 

Where in a suit by a lessor to eject a tres- 
passer from land held by a lesse, it is found that 
the lessor had no presnt right to possession on 
the date of suit, but pending appeal, the lessor 
becomes entitled to possession owing to the ves- 
ting of the rights and interests of the lessee al c o 
in the lessor, the Court can take notice of the 
fact of such vesting and decree the suit for 
ejectment, on the ground that the lessor has be- 
come entitled to maintain the suit for ejectment 
under S. Ill (d), T. P. Act especially, when the 
defendant trespasser has no possible defence to a 
fresh suit by tbe lessor. 227 Ind. Cas. 376 = 13 
B. R. 34=A. I. R. 1947 Pat. 263. 

Whether can be considered. 

Though it is a general rule that a r ourt of 
Appeal should rot take into consideration any- 
thing that may have happened subsequent to the 
institution of the suit or at any rate after the termi- 
nation of the proceedings of the trial Court, there 
are cases where the rule may be departed from. 
One justifiable reason is where it will shortern 
litigation and best attain the ends of justice by 
preserving the rights of both parties. 34 C.W.N. 
634 = 57 Cal. 1358=A.I.R. 1931 Cal. 45. 

Decree validly passed — If can be set 

aside. 

When a decree is validly passed, the Appellate 
Court will not set it aside merely on the ground 
that an event happens subsequent to such decree 
which, happening before its passing, would have 
led to the dismissal of the suit- 100 Tnd. Cas 84 = 
8 Lah. 215 = 28 P.L.R. 341 = A.I.R. 1927 Lah. 198. 

Pre-emption decree — Appellate Court can take 
notice of subsequent developments and reverse 
decree. 86 Tnd. Cas. 589=47 All. 324 = 23 A.L.J 138 
= 6 L.R.A.Civ. 19 = A.I.R. 1925 All. 361. 

Taking notice of. 

— Though the general rule is that a suit must be 
tried in all its stages on the cause of action as it 
existed at the date of its commencement yet a 
Court both in the primary stages as well as in 
the appellate stages of the suit may take notice of 
events which happened since the institution of the 
suit and afford relief to the parties on the basis of 
the altered conditions. 80 Ind. Cas. 607 = A.I.R. 
1925 Nag. 104. 

— — Subsequent events — Notice of. 

An appellate Court is justified in taking cogni- 
zance of a fact which has happened subsequent 
to the order appealed from if the fact materially 
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affects the rights of the pax ties to an appeal. 78 
Ind. Cas. 881 = A.I.R. 1923 Cal. 561. 

When taken notice of. 

It is not only in the power but it sometimes is 
the duty of even a Court of appeal to take notice 
of events which have happened during the pen- 
dency of appeal, where by so doing it caa shorten 
a litigation and best attain the ends of justice by 
preserving the rights of both parties. 78 Ind. 
Cas. 194= A. I. R. 1924 Nag. 204. 

Proper procedure. 

Point urged in the grounds of appeal which 
could not have been taken before the Subordinate 
Judge as it was not then possible to make that 
objection, the fact giving rise to the same being 
subsequent to the order appealed against, is cot 
proper to be decided by the Appellate Court. But 
the fact having been brought to the notice of the 
Appellate Court the matter should be brought to 
the notice of the lower Court for amendment of 

order. A.I.R. 1929 All. 699. 


71 (c). Practice— Subsequent events— 
Cognizance in execution. 

Subsequent events— Relief on basis of — 

Power and duty of Court — Rule — Foreign 
Court ceasing to be such as a result of merger 
of State in Indian Union— Decree passed by 
Indian Court prior to mergei — Execution in 
Court of State— Refusal— Propriety — Duty of 
Court to take note of change of status. 

A decree was passed by the Court of Civil 
Judge, Belgaum, in British India on llth March, 
1938, against several defendants, all but the fifth 
defendants being resident within that Court's 
jurisdiction. The fifth defendant was not so 
resident but was a permanent resident of the 
Indian State, Jamkhandi. The cause of action, 
however, arose within the Belgaum Court’s 
jurisdiction and as against the fifth defendant 
leave to sue was obtained under S. 20 (c). Civil 
Procedure Code. He remained ex parte and a 
decree was passed against him personally for 
money. 

In 1940 execution was taken out in the 
Belgaum Court and the decree was transferred 
to the Court of the Subordinate Judge at Jam- 
kliandi, as against the fifth defendant who re- 
sided am] had property within that Court’s 
jurisdiction. An execution application filed in 
the Jamkhandi Court was opposed by the fifth 
defendant on the ground that the Belgaum Court 
was not a Court of competent jurisdiction tinder 
S. 13 (a), Civil Procedure Code, and the Court 
dismissed the execution application, holding that 
as the judgment debtor was rather a permanent 
resident within the territorial limits of the Bel- 
gaum Court and had not submitted to the juris- 
diction of that Court, the principle of interna- 
tional law would apply and that the ex-parte 
decree could not be executed by the Jamkhandi 
Court on the grounds mentioned in S. 13 (a), 
Civil Procedure Code. The darkhast was dis- 
missed on 10th March, 1948. 

Prior to this, however, in February, 1948, the 
Pulers of Dercap States, including the Ruler 
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of Jamkhandi State, decided in favour of 
integration with the Bombay Province and signed 
merger agreements. On 25th February, 1948, 
the Government of India delegated to the Bombay 
Government the powers under S. 4 of the 
Extra Provincial Jurisdiction Act in respect of 
the Deccan States. There was a modified noti- 
fication later on. On 2nd March, 1948, under the 
Administiation of Deccan States Order, the 
Deccan States, including, Jamkhandi were ad- 
ministratively integrated with the Province of 
Bombay. Under S 5 of that Order, which came 
into force on 8th March, 1948 the High Court 
of Bombay was to have all original appellate 
and other jurisdiction and superintendence in 
♦ hose States asunder the law in force immedia- 
tely before 8th March, 1948, or exercisable by 
any other High Court. The Courts till then 
functioning as the Courts of the State became 
Courts of the Dominion of India, the sove- 
reignty of the States itself being extinguished, as 
they merged into the Dominion of India. 

An appeal having been preferred to the High 
Court of Bombay against the order dismissing 
the execution case: 

Held, (1) that the Belgaum Court was no 
longer a foreign Court qua the Jamkhandi Court, 
and the decree of the former Couit was execu- 
table in any part of the Indian Dominion, in 
eluding the territory formerly known as the 
Slate of Jamkhandi; that both the Belgaum 
Court and ibe J imkbandi Court were Courts 
of the same S*ate and the Jamkhandi Court, 
when execution of the decree was sought, was 
bound to execute the decree and the judgment 
debtor was no longer entitled to resist the exe- 
cution of a decree of the Belgaum Court; (2) 
that in any event the Court was - entitled, in 
order to avoid multiplicity of proceedings, to 
grant relief which isproo«rand effectual after 
taking into consideration events which have 
happened subsequent to the date of the trial 
Court’s order; a Court cannot ignore the sub- 
sequent events which have taken place since 
the institution of proce edings, whether in the 
trial C 0 u r t or after the Judgment of that Court. 
52 Bom L.R. 660 = A.I.R. 19 C 1 Bom. 190. 


71 (d). Practice — Subsequent events — Cognizance 

In revision. 

— Subsequent events — Revision. 

Where the petitioners were convicted of rioting 
arising out of a dispute as to possession of certain land* 
the High Court in revision tork into consideration 
the decision of the jcttlement officer after these riots, 
who held that the petitioners were in possession, and 
reduced the sentence* as the petitioner* could not have 
been the aggressors. 18 C.W.N. 646=1^ Cr.L. T. 472 
=24 Ind. Cas. 561. J J 

71 (e). Practice — Subsequent events — Premature 

action. 

Sait filed prematurely — Subsequent events 
whether can be taken into account. 

Courts have jurisdiction to take notice of subsequent 
events in a proper case when it will tend to shorten 
the litigation provided the panic* are not prejudice*] 
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thereby. Where a suit to recover possession was filed a 
month before the lease term expired, held, that the 
suit need not be dismissed as being premature. 1929 
M.W.N. 165. 

——Suit premature on date of filing — Dismissal with 
liberty to file fresh suit is the right course. 94 Ind.Cas. 
639=23 M.L.W. 367*3 A.I.R. 1926 Mad. 594. 

Premature action. 

If the action is found to be premature, amendment 
cannot cure a defect of that character. 101 Ind Css. 
643=25 A. L. J. 385=49 All. 599= A. I. R. 1927 All. 
45 1 * 

72. Practice — Trial. 

See; (1) C. P. C., O. 15-20. 

(2) Notes 22, 36 and 53. % 


per that a preliminary point should be decided along 
with the points involved in the merits of the case. 128 
Ind. Gas. 827=A.I.R. 1930 All. 863. 

* 

Trial — Propriety. 

To decide a new issue or evidence let in for some 
other purpose collaterally is not a satisfactory mode of 
disposing of the case. 120 Ind. Cas. 573 (Mad.), 

Absence of formal amendment of pleadings — 

Trial if vitiated. 

Where, in pursuance of a statement made by 
the plaintiff when he was examined under O. 10 of the 
G. P. Code, an issue was framed by % the Trial Court 
and evidence was also let in, but there was no formal 
application for amendment of the plaint or a formal 
order allowing amendment. Held, that the trial was 
not vitiated. 1 16 Ind. Cas. 884 (Lah.). 


Trial of case — Ruling as to admissibility of 

evidence — Proper form and procedure. 

A ruling as regards admissibility of evidence should 
be as brief as possible and once ihe ruling has been 
given, there should be no interruption in the trial and 
the trial court should proceed with the trial to judg- 
ment without in'erruption. In its judgment 
the court should incorporate fuller reasons, if 
need be, for holding particular evidence to be inad- 
missible. It is not proper to give a lengthy judgment 
as to admissibility of evidence and then post the 6uit 
for further hearing. A.I.R. 1950 Mad 62= (1949; 2 
M-L.J. 142. 


Claim. 

A Court has to sec whether there is proof of claim 
before it need inquire as to the truth or otherwise of 
the defence, no Ind. Cag. 8i8=A.I.R. 1928 All. 688. 

Piecemeal trial of a case. 

The practice of trying an important case piecemeal 
should be deprecated as tending to lead to protracted 
litigation and serious inconvenience and to involve the 
parties in heavy costs if the case is taken repeatedly 
on appeal to a superior tribunal. 92 Ind. Cas. 712 
= 7 Lah. 42 = 7 L.L. J 611=27 P. L. R. 287=A.I.R. 
1926 Lah. 125. 


Inspection — Election petition to set aside 

election filed before the Chief Judge of the Court 
of Small Causes — Ordering inspection of mark- 
ed rolls, counterfoils of ballot papers, etc. — 
Duty of Court. 

In an election petition, the powers of ordering inspec- 
tion must be exercised with some circunnprction. It 
is necessary that before an order for inspection ig made, 
the Judge should be satisfied that the inspection 
of the documents was required bona fide for the pur- 
pose of the enquiry. Since great sanctity is attached 
to the secrecy of the ballot it is not advisable to give a 
roving inspection of the ballot papers and other docu- 
ments and thus violate the principle of secrecy of 
ballot Where an order for inspection is made on the 
consent of both sides it cannot be said that the Court 
had applied its naird and considered whether in fact the 
inspection was required for the bona fide purpose of 
proving the petitioner’s case. 62 L W 714 — A.I.R. IQ50 
Mad. 258=1949 M.WN. 65? = (1949) 2 M.L.J. 446. 

Trlul of suit Plaintiffs calliog defendant as 
witness — Court, if can dismiss suit on his denial 
alone. 

The plaintiff will no doubt be bound by the 
evidence of the defendant if he chooses to produce 
the latter as his witness in the case. But it does not 
mean that the Court in deciding the case, should 
exclude the other reliable evidence produced by the 
plaintiff and dismiss his claim on the defendant’s bare 
denial alone. 1946 M L.R. 70 (Civ.l. 

Preliminary point raised In trial— Mode of 

disposal. 

A preliminary point must be decided a s a preliminary 
point and at the earliest stage of the suit. It is not pro- 


— — Trial — Piecemeal trial to be avoided. 

As a piecemeal trial leads to protracted litiga- 
tion and good deal of inconvenience and heavy costs if 
the ca*e is taken repeatedly on appeal it is advisable 
that in appealable cases the courts below should 
pronounce the opinion on all the points involved. 20 
C.L.J, 426=26 Ind. Cas 954. 


Altai vie ipbllvo 


The Court has ample authority to direct successive 
trials of different issues and even to record interlocutary 
judgments thereon, to be made the basis of the final 
judgment at the conclusion of the trial of the whole 
case. 82 Ind. Cas. 934 = 28 C.W.N. 131 = 30 C.L T 
140= A.I.R. 1924 Cal. 467. J 


Trial — Decision on some issues— Not bind- 
ing on successor of Judge. 

A succeeding judge is not hound by and may recon- 
sider the judgment of his predecessor on certain issues 
of the case even though arrived at by the consent of 
parties, n Bur. L.T. 97=47 Ind. Cas. 555 


— Tr j^ l - Co ^ rt * B duty of— Raising of issues 
and adjudication. 

The duty of raising points arising upon the pleadings 
and the evidence and the proper adjudication of 
which is essential for the ends of juiticc rests on the 
Court as much as on the nartics or j. 

(1914) M.W N. 883 = 26 Ind P Ca B 337 . the,r 

Hasty disposal. 

A reasonable expedition in the performance of one’s 
work ,s no <louht commendable, but an attempt to c” 
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t jo short the procedure prescribed by Law would 
amount to an inexcusable haste and perfunctoriness. 

72 Ind. Cas. 345 = 4 Pat. L. T. 7^3 = 1 Pat. L- R* Cr. 
J30 = 24^Cr.L.J. 345 =A.I.R. »9 52 Pat. 77. 

Trial — Hearing of c ee— Right of junior to 

continue —Arguments begun by junior pleader. 

A junior pleader is not entitled as of right to 
complete the argument, left unfinished by his ienio r . 
30 C.L.J. 522 = 53 Ind. Cas. 955. 

Trial— Hearing of Counsel. 

Where in the hearing of an appeal, the respondent’s 
counsel was stopped with the remark that he would 
be called, ifthejddge was not with him on the points 
already heard, and the appeal was allowed without 
hearing the counsel, held that the respondent’s 
counsel must be given an opportunity of presenting 
his case and the order must be ict aside. 13 Bom. 

L R. 27= 12 Cr. L. J. 64 = 9 Ind. Cas. 350 - 

Trial — Batch of suits— Suits by landlord * 

against several tenants —Evidence — Admissibility. 

Several suits instituted by the landlord for addi- 
tional rent against several tenants were tried together 
without objection by the tenants defendants. One of 
the tenants did not produce the chitta which was in 
liis possession. Held, that as the evidence given, so 
far as it was general in its character, applied to all the 
suits and all the defendants or jet* of defendants were 
s tiling in the same boat, and none of them dissociated 
himself from the defendant who did not produce the 
chitta or at any rate displayed any anxiety to forego 
any advantage that might accrue from his conduct, 
thev were all alike affected by his conduct in the suit. 

27 C. L. J. 563 = 22 CAV.N. 826=45 I»d. Cas. 660. 

Trial -Connected case— Joint trial. 

Two applications were made one for setting aside 
an cx parte decree and the other for setting aside 
the sile held in execution thereof on the ground of 
fraud. The t w o applications were heard together as 
the questions of fraud was closely interwoven 111 both. 

4 Pat. LAV. 296=44 I nd - Ca ‘- 66( - 

Trial — Experts — If arbitrator can take the 

assistance of. 

\n arbitrator is entitled to receive assistance in 
technical matters from experts in arriving at an 
independent judgment in the matter. 22 C. L. J. 
237 = 31 lad. Cas. 33. 

Trial — Disposal of a suit — Manner not 

warranted by law -Consent of parties. 

\o agreement between the parties to a case would 
enable a Court to dispose of a case in a manner not 
rccogniied by law or by authority. 18 M.L.T. 93=2 
L W. 605 = 30 Ind Ca s . 260. 

Trial — New evidence — Original Court. 

An original Court cannot entertain a new question 
requiring introduction of new evidence after it has 
finished taking evidence. 6 S.L.R. 135=19 Ind. Cas. 

3(8. 

_ — Trial — Duty to adduce all the evidence. 

Pleaders and parties must remember that the first 
court is not the final court, and that there are higher 


courts of appeal which might take a view different 
from that taken by the first court. Pleaders and parties 
take the responsibilities when they dispense with 
evidence. 13 Bom. L.R. 1021 = 12 Ind. Cas. 691. 


73. Practice — Valuation. 

Valuation. 

Under- valuation in Lower Courts— Plaintiff can- 
not be allowed to show real valuation for purposes of 
leave to appeal to Privy Council. 69 Ind. Cas. 385 
= 1922 M.W.N. 683=16 ML.W. 5^7 M.L.T. 
335=A.I.R. 1923 Mad. 125=43 M.L. J. 728. 

Under-valuation of suit — Inquiry* 

To determine whether or not a suit has, for the 
purpose of Court-fees, been under-valued, evidence 
should be recorded on the point. A document in 
which the description of the value of the property, 
did not impose a corresponding obligation, as to the 
stamp duty, leviable on it, cannot be safely taken as 
a criterion as to the value of the property. 63 Ind. 
Ca*. 685=14 S.L.R. 137. 

Valuation — Appeal. 

An appellant may value the appeal at a smaller 
value than the valuation of the original suit if he is 
interested only in a portion of the properly in suit. 
37 All. 208=13 A.L.J. 283 = 28 Ind. Cas. 261. 

Valuation — Objection to. 

A party cannot object in appeal, to a valuation 
not questioned by him at the trial of the suit and by 
virtue of which the suit had to be tried in a Higher 
Court. 8 N.L R. 179=17 Ind. Cas. 886. 

An objection as to the valuation of a suit or to 

the admissibility of a document cannot be raised for 
the first lime in appeal to the Chief Court. 78 
P.W R. 1910=6 Ind. Cas. 1006. 

74 . Practice— Witness. 

See also; Note 26 . 

(a) Citing opponent as 

(b) Commission 

(c) Costs 

(d) Credibility 

(e) Cross-examination 

(f) Examination 

(g) Summons 

74 (u). Practice— Witness— Citing opponent an. 
Wltoees- Parties. 

The practice of parties examining each other as 
witness on his own behalf is highly objectionabie and 
embarrassing. It has been repeatedly condemned by 
their Lordships of the Privy Council and should be 
discontinued by the legal profesiion. A.I.R. 1929 Lah, 
868 . 

Where plaintiff insisted on examination of 

defendant, to which defendant objected: 

Held, that in the case the proper order would be 
tfiat the examination of defendant will be postponed 
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till the evidence of the side of the plaintiff is closed. 
Then if the defendant does not offer himself lor exa- 
mination on the side of the defendants, the plaintiff 
will be at liberty to examine him as his witness. 
X12 Ind. Gas. 456=480. L.J. 131. 

There is no objection whatever to an advocate 

seeking to prove his case out of the mouth of the 
opposite party; but if he puts the opposite party into 
the box he takes the risk of making statements made 
by that witness part of his own evidence. 92 Ind. 
Gas. 844=*23 M.L-W. 2g=AI.R. 1926 Mad. 384. 

Witness— Citing opponent as. 

A party calling his opposite side as a witness is not 
bound by his statement. The practice though con- 
demnable is not illegal and cannot be made a ground 
of revision. (1913) M.W.N. 998 = 21 Ind. Cas. 781. 

Witness— Citing opponent as. 

The practice of citing an opponent as a witness 
condemned. (1913) M W.N. 828=21 Ind. Cas. 787. 

— —Witness— Opponent cited. 

There is nothing to prevent a party from examining 
his opponent as hi* witness. 16 O.C. 145=20 Ind. 
Gas. 450. 

Witness— Citing opponent as. 

The unworthy effort of the advocate on each side 
in India is to force his opponent to produce his own 
cilent in order that he himself may have the oppor- 
tunity of cross-examining that client. If the 
opponent should refuse to be led into this trap, then 
the court is not put in possession of the best evidence 
available. It is a vicious practice, unworthy of a 
high toned or reputable system of advocacy. It must 
embarrass and perplex judicial investigation, and, it is 
to be feared, too often enables fraud, falsehood or 
chicane to baffle justice. 32 All. 104 = 37 I. A- 1 = 
14 C. W.N. 285= 1 1 C. L. J. 172=7 M.L.T. 57 = 
(r9io) M.W.N. 8=12 Bom. LR. 244 = 20 M.L. J. 
182 = 5 Ind. C as - 549 (P.C.). 

Witness —Citing opponent as. 

The practice of summoning the opposite party as a 
witness by either side is very objectionable and ought 
to be discountenanced. 3 Ind. Cas. 45 (Bom.). 

Witness — Citing opponent as. 

It is one of the artifices of a weak and somewhat 
paltry kind of advocacy for each litigant to cause his 
opponent to be summoned as a witness, with the 
design that each party shall be forced to produce the 
opponent summoned as a witness, and thus give the 
counsel for each litigant the opportunity of cross 
examining his own client. It is a practice which 
their Lordships cannot help thinking all judicial 
tribunals ought to set themselves to render as abhor- 
tive as it is objectionable. It ought never to be per- 
mitted in the result to embarrass judicial investigation 
as it has done in this instance. 31 All. 116=36 
I. A. 9=5 M.L.T. 58=9 C.L J. 172 = 13 C.VV.N. 370 
-=n Bom. L.R. 196=19 M L. J. 186=1 Ind. Cas. 
128 (P.C.). 

74 (b). Practice — Witness — Commission. 
t— — )YI tnes , i— Comrplsalon. 


74* Witness* 

Where a commission for the examination of the 
defendant who was charged with fraud was issued and 
the trial commenced on the 28th February, 1917, and 
the Commissioner ODly sent in his report on the 15th 
February, the evidence having been taken on the 2tst 
and 27ih January, and 4th and 5th February 1917, 
previous : 

Held, nothing could be more unsatisfactory than this 
mode of procedure. The principal defendant gives 
his evidence before the plaintiff’s case has been opened 
or the evidence of their witnesses given. The Court 
which has to decide has no opportunity of Judging the 
veracity of the witness from his conduct and demeanour. 
All the advantage of confronting a witness accused of 
a fraud, with his accusers is lost. 

Evidence taken on commission should onlv be 
permitted to be used where the witness is proved to 
too ill to give his evidence in Court or is absent or for 
other sufficient reason. 73 Ind. Cas. 391 = 28 C.W.N. 
327=39 C.L.J. 165=33 M.L.T. 325=A.I.R, 1923 
P.G. 73 = 45 M.L.J. 363 (P C.). 

74 (c). Practice — Witness — Costs. 

Witness — Costs — Expenses of. 

A witness who resides abroad is entitled to the 
expenses of being brought to give evidence and also 
to subsistence money due during the period of deten- 
tion, and the same principle applies to the case of a 
party where evidence is reasonably necessary and 
material for the purpose of his case and on his behalf. 
122 Ind. Cas. 121=31 Bom. L. R- 1020=54 Bom. 62= 
A.I.R. 193 ° Bom. 24. 

Witness — Recoupment to witness* employer. 

Recoupment to the witness’ employer should be 

made on the basis of his salary. 108 Ind. Cas. 672 = 21 
S.L.R. 9i=A.I.R. 1928 Sind 15. 

The successful party is entitled to travelling 

expenses of the witness summoned by him as against 
the unsuccessful parly. 67 Ind. Cas. 277 = A.I.R. 1923 
Cal. 315. 

74 (d). Practice — Witness — Credibility. 

Witness — Credibility. 

It is not a sound ground for disbelieving a witness 
that he is of the same caste or community as the per- 
son in whose favour he deposes. 90 Ind. Cas. 4390- 7 

P.L.T. 272 = 26 Cr.L.J. *559 = A.I.R. 1926 Pat. 36. 

Low status of witness. 

The mere fact, that the attesting witnesses to a will 
did not appear to be men of any status, in this case 
they were cultivators, is not sufficient to discredit their 
evidence, when nothing is suggested which would be 
sufficient to discredit them. 80 Ind. Cas. 641 = 1924 
M.W.N. 445=19 M.L.W. 699=7 N.L.J. i26=A.I.R. 
1924 P.C. 166 (P.C.). 

Disbelief on ground of impracticability. 

Where a witness states that he could see and did see 
in apparently very short time, that a certain quantity 
of land had not been cleared, the statement can be 
disbelieved as being improbable only if cross-examina- 
tion is directed to the impracticability of forming a 
judgment by mere inspection even with the aid of 
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glasse«, as to the proportion cleared. 77 Ind. Gas. 141 
= 1923 M.W.N. 622 = 28 C.W.N, 589=33 M.L.T. 
309 = 5 L.R.P.C. 25= A.T.R. 1923 P C. 95=45 M.L.J. 

438 (P.C.) 

Relationship. 

Relationship to the agent of a party or even to the 
party who hos called him is not a sufficient reason by 
itself for disbelieving a witness. 76 Ind. Cas. 772 = 
A.I.R. 1923 Nag. 322. 

Witness — Impartiality — Interested witness. 

Where a fight takes place in a shop it is scarcely 
likely that the shop-keeper and his family members 
wou'd give evidence against their own customers. 
Their inclination would be to say that nothing dis- 
orderly had taken place at their shop, which they hold 
under a licence from Government. 74 Ind. Cas. 705= 
2 Pat. 309=1 Pat. L.R. Cr. 236 = 24 Cr.L.J. 801 = 
A I R. 1923 Pat. 413. 

Witness — Credibility. 

A trial Judge in India has not the same opportunity 
of observing the demeanour of witnesses as a trial 
Judge in England. 39 All. 426=15 A.L.J. 349 — 39 
Ind. Cas. 666. 

Witness — Partial credibility. 

It is dangerous to lay down as a general rule of law 
that in this country it is not proper to believe the evi- 
dence of a certain witness in part. 90 Ind. Cas. 537 = 
53 Cal. 181=42 C.L J. 205=26 Cr.L.J. 1577 = A.I.R. 

1 926 Cal. 235. 

It is permissible for a tribunal to accept part and 

reject the rest of any witness's testimoncy. 78 Ind. Cas. 
5*2 = 20 N.L.R. 63= A.I.R. 1924 Nag. 129. 

74 (e). Practice — Witness — Cross-examination. 

One of the defendants who was contesting for the 

other defendant was put in the witnets-box as his own 
witness. After the examination-in-ebief, by himself 
the other defendant proceeded to cross-examine him 
and in the course of such cross-examination elicited a 
number of details favourable to himself. 

Held, that this was a gross irregularity which the 
Judge ought not to have allowed, tog Ind. Ca». 170 = 
A I.R. 1928 Mad. y»g. 

When a document is produced by opponent after 

his witness’s cross- exmination i« over the witness can 
be recalled for further cross-exmination on the docu- 
ment. 83 Ind. Ca». 205 = 3 Pa'. 85= A.I.R, 1924 Pat. 
402. 

Witness— Cross-examination— Admission in. 

A party’s counsel cross-examining a witness as to 
whether an event happened cannot there by be held to 
commit himself to an assertion that such an event took 
place. 1 O.L.J. 591 = 26 Ind. Cas. 547. 

Witness — Cross-examination of a witness — 

Serious imputation not substantiated — Whether should 
be withdrawn. 

Where in the course of cross-examination, a very 
serious imputation of dishonourable, if not dishonest 
conduct was made to the witness which however was 
not substantiated. Held. that imputation ought tq 


have been withdrawn. 20 M.L.J. 549=26 Ind. Cas. 

610. 

Witness — Document put into his hands — 

Right of Cross-examination. 

Where a Cross-exraining counsel puts a document 
into the hands of the witness and asks him some 
question about its general nature and identity the 
adversary will have no right to see the document but 
he will have such a right if any questions are put 
rerpecting its contents or bandwriting. 39 Cal. 245= 
16 C.W.N. 265=13 Ind. Cas. 577. 

74 (f). Practice — Witness — Examination. 

Witness — Examination. 

Party entitled to conduct examination is entitled to 
do so with help of counsel. 130 Ind. Cas. 407= 
A.I.R. 1931 Lab. 8. 

Party personally knowing circumstances of the 

case not going into witness-box. 

It is the bounden duty of a party personally know- 
ing the whole circumstances of the case to give 
evidence on his own behalf and to submit 
to cross-examination. His non-appearance as a 
witness would be the strongest possible circumstance 
going to discredit the truth of his case. A.I.R. 1027 

P.C- 230, Foil. 1 13 Ind. Cas. 37o=A.I.R. 1929 Sind 7. 

# 

Party not examining himself as wltn^s — 

Adverse presumption. 

If the defendant does not choose to go into the wit- 
ness-box on his own behalf, that is a matter for himself 
to decide, but in an ordinary case, the Court is entitled 
to consider that as a point agamst the defendant. One 
party is not bound to issue a summons to the other, 
and unless the latter gives evidence on his own behalf 
so as to give the former an opportunity of cross- 
examining him, the court is entitled to infer everything 
against him. 66 Ind. Cas. 943=24 Bom. L.R. 115 = 
A.I.R. 1922 Bom. 81. 

Party should be offered as witness. 

The practice of not calling the party as witness with 
a view to force ihe other party to call him, and so 
suffer ihc discomfiture of having him treated as hij 
(the other party’s) own witness is a bad and degrading 
practice. The true object to be achieved by the Court 
of Tustice can only be furthered with propriety by the 
testimony of the party who personally knowing the 
whole circumstances of the case can dispel the suspicions 
attaching to it. The story can then be subjected in all 
its particulars to cross-examination. 105 Ind. Cas. 220 

= 46 C.L.J. 272= 1927 M.W N. 778 = 4 O.W.N. 935 = 

29 Bom. L.R. 1392 = 32 C W.N. 119 = 28 P.L.R. 567 = 
A.I.R. 1927 p - c - 230 = 53 M.L.J. 392 (P.C.), 

— Witness — Examination. 

The name, parentage, age, residence and profession 
of a witness form part of the deposition on solemn 
affirmation and not part of the heading, m Ind. 
Cas. 308=7 Pat. 361 = 10 P.L.T. 26=29 Cr.L.J. 804= 
it A.I.Cr.R. 91 _ A.I.R. 1928 Pat. 420. 

1 Where no adjournment for the purpose of examin- 

ing the plaintiffs is asked for and the plaintiff^ are 
present in Court, the trial Court is not entitled IP 
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prevent them from entering the witness-box. 94 Ind. 
Cas. 2i = A.I.R. 1926 Lah. 450. 

Duty of Court. 

It is not the duty of the Court to - direct the party 
at to the order in which he is to lead his witnesses. 
92 Ind. Cas. 1006=8 L.L.J. 67 = 27 P.L.R. 136. 

■ Witness — Pleaders or Advocates— Examina- 
tion — Chambers. 

There is nothing wrong in the Pleader or Advocate 
examining the witnesses in Chambers before they appear 
in Court as it is intended to find out what they have 
to say and conduct the case properly. 5 Bur. L.T. 38 
= 13 Cr*L.J. 299=14 Ind. Cas. 763. 

Witness — Examination of witness — Caution. 

.While it is unobjectionable for a judge to caution a 
witness to speak the truth it is wholly wrong to tell him 
thas no matter what evidence he gives no action would 
betaken against him. 46 P.W.R. 1911 Cr.= i2 
Cr.L.J. 73 = 63 P.L.R, 1911=9 Ind. Cas. 436. 

— — Witness — Place of giving evidence. 

Allcwitnesses, without distinction, must give their 
evidence from the witness-box and it is not desirable 
that any one should give his evidence on the dais, by 
the side of the Judge. 63 Ind. Cas. 461=22 Cr.L. T. 
669=3 U.P.L.R. (Lah.) 78. 


74 (r)> Practice — Witness— Summons. 

“"—Witness — Summons — Right of parties. 

A person is always entitled to take out summons 
from the Court and endeavour to have his witnesses 
served. If he is late in the application, non-service of 
the witnesses will not be a ground for adjourning the 
case but it is not a ground for refusing the summons. 
xi6 Ind. Cas. 8g6=A.I.R. 1929 Lah. 849. 

Witness — Summoning— Refusal to Summon 

additional witnesses — If a ground for inter- 

ference. 

Where a party’6 application fer summoning (wo 
witnesses on the ground that they were not named in 
first instance, Held, that the Court should not refuse 
to summon the witnesses, the witnesses summoned for 
the day and served not having appeared, although 
the witnesses are not served, it may refuse to summon 
them. 114 Ind. Cas. 439 Lah. 

—Practical difficulties of parties must be looked 
to. 

Allowance must be made for the practical difficulties 
felt by litigants in India when they are driven to 
choose between dispensing with the evidence of an im- 
portant witness and dragging him into Court against his 
will. These difficulties are likely to be accentuated by 
the fact that the recalcitrant witness happens to be a 
gentleman of position, who wound keenly resent the 
issue of a warrant for his attendance. 89 Ind. Cas. 
849=A.I.R. 1926 All. 103. 

— — Court’s duty is to enforce attendance. 

When once the Court issues the summons it is the 
duty of the Court, unless the judgment debtor is 
uilty 'of gross laches to assist the judgment-debtor and 
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to enforce the attendance of the proper person who can 
give evidence relevant to the case. The refusal to grant 
the prayer of the judgment-debtor to summon the proper 
witness is a grave irregularity and contravenes the re- 
cognised principles embodied in the Code of Civil 
Procedure regarding the enforcement < f the attendance 
of witnesses. 68 Ind. Cas. 645 = 1 Pat. 644=3 Pat. 
L T. 487= 1922 P.H.C.C. 200 = A I.R. 1922 Pat. 276. 


75. Practice— Miscellaneous. 

Quia timet action — Basis of relief — Completed 

act — If necessary — Protection from threatened act 
— Suff icien cy. 

Quaere. — -Whether in a suit in the nature of a bill 
quia timet a completed act is necessary in order to 
given the plaintiff a right of relief or whether the plain- 
tiff is entitled to protection from a threatened act, which 
if completed, would give him a right of action? 31 
P.L.T. 93=A I R. 1950 Pat. 366. 

Quia timet — Competency of Court — Rule. 

It is quite true that in a quia timet action, the 
Court in a proper case is competent to and will deter- 
mine whether the defendant’s threat of disciplinary 
action against the plaintiff is proper or justified. But 
there must be before the Court, before it will entertain 
a quia timet action satisfactory evidence that the 
defendant i6 threatening or intending to do that which 
it is said he is not entitled to do or that which, it is 
said, will lead to serious damage to the plaintiff. 49 
Bom. L.R. 439=A.I R. 1947 Bom 424. 

Presentation of plaint by person who bad no 

power of attorney — Irregularity. 

The mere fact that a plaint is presented by a person 
who had no power of attorney in hi. favour, is a mere 
irregularity. I.L.K. (1950) A 136=>949 A.L. I. 157a* 
A. I.R. 1949 A 499= 1949 A.W.N. R. 275. 

— —Interlocutory applications — Affidavits — 
Swearing by subordinate clerks of parties 
— Desirability. 

It is abfcoluiely esrential in interlocutory proceedings 
where the Court is asked to make an order on affidavits 
only that such affidavits on which Courts arc asked to 
act must be from persons who could be relied upon and 
on whese affidavit it will be sale for the Courts to p»c- 
cccd. The practice of having affidavits affirmed by 
subordinate cleiks of parties is objectionable. The 
persons in most cases who should make the affidavits 
arc naturally the parties themselves and this is particu- 
larly so when personal allegations are made against a 
particular party. It may be that in some cases a party 
to the suit may not be a proper person to swear an 
affidavit in which case the Court will certainly rely on 
the affidavit of an employee or an agent of his, who 
could* how his competence and acquaintance with the 
facts of the case. That is not only desirable but also 
convenient. But it is the exception rather than the 

Rule. 83 C- L. J. 22 = 54 C.W.N. 189. 

Interlocutory order — Effect of— If without prejudice 

to contentions of parties in suit— Arrears uf rent paid 
by tenant in fulfilment of undertaking contained in 
interlocutory order— Such payment and receipt — II' 
amounts t<» renewal «>l lease. See T.l\ Art S. uf,. 
83C. L.J.321. 
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Transfer of appeal — Notice to parties 

essential. 

Notice should be given to the parties or pleaders if 
an appeal is transferred from one court to another and 
some record should be maintained to show service of 
such notice. Absence of such record is a good ground 
for restoring the appeal when it had been disposed of 
in the absence of parties. 3 Pat L. J. 218 = 1918 
P.H C.C. 17=4 Pat. L.W. 75 = 43 Ind. Cas. 925 (F.B.) # 

Per Curiam. — It is idle to speculate as to whether a 
Judge who obviously approached an issue of fact with 
his mind invaded Hy an erroneous view of the law can 
be treated as having really applied his mind to the real 
question which be had to try. 1930 M.W.N. 371. 

Deposit money doe under bond in Court. 

There is no law under which a sum of money due 
on a simple bond, which is not the subject of litigation, 
can be depo«itcd in Court and the bond holder is not 
bound in law to accept such deposit even if it is suffi- 
cient to satisfy his bond. 7 O.VV.N. i055=A I R. 1931 
Oudb 9. 

Mofussil client to be acquainted with High Court's 

decision — Two months is not a long time. 100 Ind. 
Cas. 727 = A.I.R. 1 9^7 AH- 3**6. 

— — Ex-parle orders. 

It is a general principle that a party against whom an 
order ex-parte is made is entitled to have the matter 
decided after argument on both sides have been heard. 
Such an order is not an order passed in revision. 
95 Ind. Cas. 1008 = 28 Bom. L.R. 6si = A.I.R. 1926 
Bom. 417. 

- -A defendant who is not a necessary party and who 
has no interest in the subject-matter of the suit cannot 
contest it. 82 Ind. Cas. 603=6 L. L.J. 35t=A.I.R. 
1925 Lah. 65. 

Educated people making enquiry ought to adopt 

calmer and more judicial attitude than casual narrators. 
85 Ind. Cas. 900 = 22 M.L.W. 26=A.I.R. 1925 Mad. 

95° 

-Receiver appointed — Third person’s rights affixted 

— Remedy is to apply to the Court for redress or bring 
separate suit impleading the Receiver and parties. 
70 Ind. Cas. 673= 17 M L. W. 64 = A. I R- 1923 Mad. 
30 

Restitution. 

See also: C.P.C., S. 144. 

——Restitution — Removal of crops by respondent 
pending appeal —Nature of order. 

Where during the pendency of an appeal the respon- 
dent removes the corps sued for, he should properly 
be directed to pay to the appellant only its net value. 
10 M.L.T. 190=12 Ind. Cas. 105. 

Right of suit — Inconvenience of appeal— If 

groand for bringing salt, 

That the course of appeal is inconvenient or difficult 
is no ground to bring a suit. 118 P.L.R. 19(1=38 
P R. 1 9 1 1 =97 P W.R. 191 1=9 Ind. Cas. 1010. 

Insolvency — Commission — Unlawful. 

\ practice to allow commission on the full value on 
the vale if an insolvent's estate cannot he followed be- 
ing contrary to law. ;jl» Cal. 990=* 4 Ind. Cas. 697. 


— Third party directions— -General principles— 
Practice— Procedure. 

The general principles on which a Court will 
issue third party directions are; {1) that there must 
be a clear caic of contribution or indemnity from the 
third party; (2) that all the disputes arising out of a 
transaction, as between the plaintiff and the defendant 
and between the defendant and a third party, can be 
tried and settled in one aclion and, (3) that in cases 
of contract and sub-contract it must appear that the 
contract between the plaintiff and the defendant has 
been imported into the contract between the defendant 
and the third party. (1909) 34 B. 423=11 Bom- L.R. 
1056 = 4 Ind. Cas. 131. 

Landlord aod Tenant— Custom question of 

— C. P. C., S. 30. 

A court cannot hold that the whole body of tenants 
had acquired an easement or right by custom at the 
initance of a single tenant defendant. [It is competent 
to a single defendant to raise a defence of general custom 
without joining the other persons interested in the 
custom with himself or getting himself made their 
representative under S. 30 Civil Procedure Code.] If 
the plaintiff wishes to have the question of common 
right tried out after the defendant filed his written 
statement it is his duty to amend his plaint and allege 
that the suit was brought aga : nst defendant persdhally 
and as representing others claiming the same right. 5 
M. 4, loll. (1907) 6 C. L.J. 218. 

Suing for less remedy when entitled to a 

greater one: 

See; 31 C. 174=9 C.W.N. 87. 

Title to possession pleaded In first salt with- 
drawn with leave — Second suit for casement. 

See: 2 A-L J. 59 = 1905 A.W.N. 18. 

Practice— Plaint -Loss of — Pending appeal. 

Where during the progress of a suit or appeal the 
plaint is stolen or destroyed, the case may proceed upon 
a copy thereof or, failing a copy, upon oral evidence of 
the contents thereof. (1904) 1 A. L.J. 695. 
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Pradhan end Pradbani Tenure. 

See: (1) Chota Nagpur Tenancy Act, 1908. 

S§. 64, 74-A, 77 and 2o8 - 
(2) Land Tenures. 

Prajapatya Marriage. 

See; Hindu Law — Marriage. 

Preamble. 

See : Interpretation of Statutes. 
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10. Federal Court 

11. Finding of fact 
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13. Law Reports 

14. Method of application 

15. Obiter dicta 

16. Observations 

17. Old authorities 

18. Practice of Courts 

19. Previous Courts* decisions 

20. Privy Council 

21. Same High-Court 

22. ‘Stare-decisis* 

23. Miscellaneous 
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Board's rulings and rulings of Chief Coart — 

Preference. 

The Board’s rulings in matters which come to 
the Board for final decision must have preference 
over the contrary rulings of the Chief Court, if any. 
(1948) A.W.R. (Rev.) 41 (2). 

Duty of subordinate ConrCs to follow im- 
plicitly decisions of High Court to which they 
are subordinate. 

It is the bounden duty of the Judges of Court sub- 
ordinate to the High Court to implicitly follow the 
decisions pronounced by the High Court and any 
attempt on their part to criticise them or to refuse 
to follow them is to be deprecated. 


z. Absence of. 

% 

— — Absence of — Inference. 

Per Hamilton, J.— The fact that there is no previ- 
ously reported case on a certain question leads to no 
inference either one way or the other. A.I.R. 19+2 
All. 201 = 1942 A.L.J, 289=1942 A.W.R. 133=1. L-R. 
(1942) All. 759=202 Ind. Cai. 350 (F.B ) 


A Judicial precedent of a higher Court does not cease 
to be binding upon subordinate Courts merely because 
all tbe relevant reasons in support of or against the 
view taken by the higher Court are not mentioned in 
the judgment or the actual decision is based upon a 
reason which does not appeal to the subordinate Judge. 
A.I.R. 1946 All. 509= 1946 A.L.J. 204=1946 A.W.R! 
H.C. 385— I.L.R. (1946) All. 605 = 225 Ind. Cas. 91. 


... -Precedents —Absence of ruling of High Court 
■—Reference to decisions of other High Courts — 
Desirability. 

If there is a conflict of judicial opinions on a 
particular point, the Courts are bound to follow the 
decisions, if any, of the local High Court. In absence 
of any pronouncement by the said High Court, it is 
the duty of the Courts to study the law as laid down 
by other High Courts for the purpose of coming to a 
proper decision. It is very undesirable to reject a 
plea simply because there is no ruling on it by the 
local High Court. 32 P.L.R; 92= 129 Ind. Cas. 276= 
1930 Cr. C. I227 = A.I.R. 1930 Lah. 1051. 

2. Analogy. 

See: Precedents — Extent of authority. 

— —-It is always more or lesg dangerous, when dis- 
cussing authorities on a particular provision ol law to 
cite cases upon entirely different provisions of law by 
way of mere analogy. A.I.R. 1936 Lah. 301 = 37 
P.L.R- 3 8 7 = » 6 1 Ind. Cas. 765. 

— — Attempt to apply analogy to cases with 
different facts, deprecated. 

The attempt to apply judicial decisions by analogy 
to cases, the facts of which are different, results in 
confusion and must be deprecated. A.I.R. 1935 All. 
323=1935 A.L.J. 201=4 A.W.R. 1352=153 Ind. 
Cas. 1058. 


3. Binding effect on suboridinate courts. 

Duty of Court— Duty of magistracy to fol- 
low authority of High Court. 

A Magistrate Is bound to follow the authority of 
the High Court to which he is subordinate. When- 
ever, therefore, he is called upon to decide a question 
of law it becomes his duty to ascertain whether any 
pronouncement of the High Court exists on the point. 
Omission to do so is as much dci diction of duty 
as omission to refer to sections of the statute. The 
disregard of authority ir, however, something still 
more objectionable. (1949) A.L.J. 413 = 1. L.R. ( 1950) 
A. 995 = A.I.R. 1950 A. 134 = 5 ' Cr. L.J. 436. 


-Duty of subordinate court— Division Bench 

decision and opinion of siDgle Judge of High Court — 
Duty to follow former in preference 10 latter. 

A subordinate court is in duly bound to follow 
the decision of a division Bench of the High Court 
which is binding upon it, whether it consider* the 
same right or wrong, and the subordinate Court is 
not at liberty to ignore such decision and to follow 
the opinion of a single Judge of the High Court in 
preference to a Bench decision. 226 Ind. Cas. 604= 
A.I.R. 1947 Cal. 248. 


Duty of Subordinate Courts. 

It is the bounden duty of Judges of Courts sub- 
ordinate to the High Court to implicitly follow the 
decisions pronounced by the High Couit and they 
should not attempt to criticise them or to refuse to 
follow them. A judicial precedent of a higher Court 
does not cease to be binding upon subordinate Courts 
merely because all the relevant reasons in support 
of or against the vie w taken by the higher Court are 
not discussed or mentioned in the judgment or the 
actual decision is based upon a reason which does not 
appeal to the subordinate Courts. I.L.R. (1946) All. 
605 = 225 Ind. Cas. 91=1946 A.L.W. 248=1946 R.D. 
164— '946 A.VV.R. (H.C.) 385= '948 A.L.J. 204 = 
A.I.R. 1946 All. 509. 


It is a flagrant abuse of discretion on the part of 

Subordinate Courts to disregard the strongly voiced 
views as to proper and desirable procedure of the High 
Court to which they arc subordinate. A.I.R. igar. 
Nag. 72= 1944 N L..I. 5 I 5 =I.L.R. (, D45 ) Nag. 515 = 
46 Cr. L.J. 731=220 Ind. Cas. 319. 


Subordinate Courts. 

The lower Courts arc bound by the decision of their 
own High Court in preference to the decision of 

c °l r ; g Vr A - ,R - ■«« >32=, 0 

rL L ‘ !/ 84 6 PLT - 4 ?=" 8 R. 343 = 219 Ind. 

Every Judge or Magistrate in the Province is bound 
to follow the decis, oris or the High C 0 un of that 
Province and accept the law as laid do w n by .hat 
Court no matter what his personal views may be He 
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has no option in the matter. If he considers himself 
impelled to present his point of view and docs not find 
it to have been considered and rejected, he may 
submit it respectfully but nevertheless he has no 
option but to follow the authority of the High Court 
and decide the case accordingly. A.I.R. 1944 Lab. 
54 = 1 . L.R. (1943) Lah. 760=45 Cr.L.J. 371=211 Ind, 
Cas. 299. 

— —It is not open to the lower Court not to follow a 
direct decision of their High Court and to rely upon 
what appears to it some grounds of equity and follow 
a decision of anoiher High Court. A.I.R. 1944 Mad. 
124=56 L.VV. 494 = (i 943 ) 2 M.L.J. 5*5 = ‘943 
M.W.N. 820=212 Ind. Cas. 414. 

Binding effect— Duty of Coart. 

A Judge ha* always the right of expressing his own 
opinion and indicating that he is not in agreement 
with an authority binding on him, but he is nevertheless, 
in duty, bound to follow it. Toe fact that he thinks 
that some argument has been overlooked in a judgment 
binding on him is no reason for refusing to follow it. 
A.I.R. 1943 Mad. 471 = 56 LAV. 242= (1943) x M.L.J. 
3 t '3 = ‘943 MAV.N. 325 = 1. L.R. (« 944 ) Mad. 95 = 210 
Ind. Cas. 560. 

-—-High Court decision. 

Munsif is not entitled to prefer the decisions of 
other High Courts even by Full Benches to a decision 
of a Division Bench of his High Court. A.I.R 1938 
Pat. 120=19 P.L.T. 8=4 B.R. 483=17 Pat. 281 = 
174 Ind. Cas. 769. 

A lower Court, whatever its own opinion, i» 

bound to follow a decision of the High Court so long 
as it has not been overruled. A.I.R. 1936 Bom. 50 = 
38 Bom. L.R. 6 = 60 B. 31 1 = 160 Ind. Cas. 1046 (F B.). 

— — It is deiirablc that the case-law of the Punjab, 
especially if it has the merit of uniformity and is other- 
wise based upon sound legal principle, should, as far as 
possible, be followed so that the Courts below as well 
as the litigants might know exactly what is the settled 
law on a particular subject in the Province. A.I.R. 
1936 Lah. 612= 165 Ind. Cas. 66. 


Court. A.I.R. 1934 All. 333=1934 A.L.J. 228=18 
R. D. 79=3 AVV.R. 352 = 149 Ind. Cas. 96. 

' „ . ■ i 

— — Contrary decisions of other High Courts. 

When there is a direct decision of one High Court 
on any particular point. Courts subordinate to that 
High Court ought to follow that decision in preference 
to a contrary decision of the other High Courts on 
the same point. A.I.R. 1934 Pat. 173 = 15 P.L.T. 
255= ‘3 Pat. 303 = 150 Ind. Cas. 34. 

Duty of Subordinate Courts — Duty to follow 

Division Bench rulings. 

It is not open to a Subordinate Court to compare 
the soundness of the views taken by the High Court 
to which it is subordinate on a question of law with 
the views of other High Courts and doubt or decline 
to follow the same on the ground that the former do ' 
not seem to be so sound as the latter. 

If there are two decisions of a High Court, one of a 
single Judge and another of a Bench composed of two 
Judges, then, unless the Subordinate Court finds some 
grounds for distinguishing the one decision from the 
other, it would be bound to follow the decision given 
by the Bench. A.I.R. 1931 Mad. 71 = 1930 M.W.N.- 
955= »30 lad* Cas. igo. 

Conflicting rulings — Subordinate Courts 

have to follow their High Court. t 

It is not proper for a Judge subordinate to 
the High ( ourt to disregard its rulings which he 
cannot distinguish from the circumstances of the 
cases before him and to follow contrary opinions 
expressed byother High Courts. 1930 A.L- J. 1153 
= 124 Ind. Cas. 180=A. #R. 1930 All. 573. 

Where there are decisions of a High Court, 

it is the duty of Courts subordinate to that High 
Court to be guided by them rather than by the 
decisions of other High Courts. 1930 M.W.N. 689 
= A.I.R. 1930 Mad. 869=32 M.L.W. 273=129 Ind. 
Cas. 72=59 M.L.J. 229. 


1 Tendency of Courts to follow decisions of 
other High Courts In matters provided for by 
local enactments deprecated. 

The tendency ou the part of the Subordinate Court 
of the Central Provinccg to take recourie to the 
decisions of the Allahabad High Court in matters 
specifically provided for by any local enactments of 
the CcDtral Provincei, deprecated. A I.R. 193G Nag. 
278 = 1. L.R. ( 1937 ) Nag. 108=167 Ind. Cas. 592. 

- It j t highly improper for a Subordinate Judge to 

criticise ruliDgs by which he is bound and especially to 
criticise them in dhrcspectual language. A.I.R. 1935 

Lah. 433-37 P.L.R. 83 = 3 ° Cr.L.J. 1195 = 1 57 Ind. 
Cal. 735. 

When there is a ruling of the highest Court of the 
province published, a Subordinate Court ii bound to 

follow it. A.I.R. 1935 Bang. 525 = «4 R. 16=160 
Ind- Cai. 490. 


Binding effect on Subordinate Courts. 

Unreported decision of High Court is entitled 
to respect by lower Courts and should not ordi- 
narily be differed from. 123 Ind. Cas. 901=26 
N.L.R. 178=13 N.L.J. 97 = A.I.R. 1930 Nag. 270. 


— —Subordinate Courts must implicitly follow 
High Court’s decision until overruled. 

The interpretation of statute is not merely to 
be law in the particular case, but it is intended to 
dispel all doubts and difficulties attending the 
construction of the statute concerned and to 
serve as a guide to the suboxdinate judiciary. All 
Courts of law subordinate to the High Court 
must, therefore, implicitly and without question 
follow the decisions of the High Court so long 

l * hc r y , ar o C ^ not overru,ed - U2 Ind. Cas. 791 = 1929 

A.L.J. 262 = A.I.R, 1929 All. 134. 


Assistant Collector. 

In caso in which appealt lie to the District Judge 
and ultimately 10 the High Court, it ia the duty of the 
Aisiatant Colin tor to follow the ruling! of the High 


in a remanding judgment not beipg 
a definite decision on a point are not binding on 
Court hearing the case subsequently. 32 Bom. 
432. i-.xol. Ill Ind. C as. 278=30 Rptn. L.R 570= 

A.I.R. 1928 Horn. 201. 
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; Where there is a ruling of the High Court 

of the province which covers the case, it is 
entirely improper for a Subordinate Court to 
follow a contrary ruling of the High Court of 
another province. 110 Ind. Cas. 620=6 Rang. 261 
=A.I.R. 1928 Rang. 176. 

The judgments of a superior Court, although 

they do not re-open decided cases, jet decide 
similar cases pending when the judgments are given. 
101 ind. Cas. 155 = 51 Bom. 231=29 Bom. L.R. 269 
= A.I.R. 1927 Bom. 157. 

Decisions of Chief Court of Lower Burma are 

binding on Court subordinate to High Courts unless 
dissented from or overruled by High Court. 98 Ind. 
Cas. 526=4 Rang. 31J = A.I.R. 1927 Rang. 4 (F.B.), 

—A Subordinate Court is bound by the ruling of 
a superior Court however unsound it may appear 
to it unless it is expressly contrary to any statu- 
tory provision of law which was not brought to the 
notice of the superior Court, or unless it lias been 
overruled. 92 Ind. Cas. 694 = 7 L.R.A.Cr. 22=27 
Cr.L.J. 310= A.I.R. 1926 All. 237. 

— — One's own High Court should be followed 
(Walsh, J.). 

Where on the subject-matter there is a current 
of authorities one way in other High Courts and 
a current of authorities the other way in the High 
Court to which the Court is subordinate, the Court 
cannot be said to go outside its jurisdiction or 
to exercise ft irregularly, in following the decision 
of its own High Court by which it is undoubtedly 
bound when they are in pari mateiia. 98 Ind. Cas. 
376=48 All. 432 = 24 A.L.J. 430=A.I.R.1926 All. 346. 


——Dalai, J. — A Subordinate Court is bound to 
follow a decision of a Bench of its High Court, 
and in doing so it would be exercising jurisdic- 
tion rightly and not irregularly. 98 lad. Cas. 376 
= 48 All. 432=24 A.L.J. 43U = A.I.R. 1926 All. 346. 

Even on a question of fact, inferior Courts 

are bound to follow, on the same issues, findings 
of fact pronouoced by a superior Couit, but there 
must be a decision by a Court having jurisdiction 
to review facts and not an expression of opinion 
on admittedly imperfect material as to a future 
issue by a Judge determining a point of law with 
no authority to determine a question of fact. 
95 Ind. Cas. 917=48 All. 548-A.l.R. 1926 All. 638. 

Subordinate Courts must follow their own 

High Court m preference to others. 85 Ind. Cas. 
297=48 Mad. 693 = A.I.R. 1925 Mad. 261 = 47 
M.L.J. 840. 

— — An inferior Court ought to follow a ruling of 
its High Court in preiercnce to the decisions of 
other High Courts. 65 Ind. Cas. 5ll=A.I.R. 1923 
All. 231. 

——Decision of— How far binding on lower 
courts. 

A lower court is legally bound to follow the 
decision of the High Court. (1904) 8 C.W.N. 578 = 
31 C. 628. 

12— F. V. D.— 52. 
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4. Conflicting decisions. 

Conflicting Rulings of Board of Revenue 

and High Court — Which to be followed by the 
Rev. Courts. 

Where the rulings of the Board of Revenue and 
the High Court are conflicting, the revenue Court 
must follow the rulings of the Board. 1947 A.W.R. 
(Rev.) 68 (2). 

Conflict between Privy Council decision 

and Full Bench decision — Latter explaining 
and limiting the former — Which should be 
followed. 

Where there is a conflict between a Privy Council 
case and a Full Bench case of a High Court which, 
in terms, purports to explain and limit the Privy 
Council decision, the Court is bound to follow 
the Full Bench case of its own High Court. A.I.R. 
1938 All. 540 = 1938 A.L.J. 894 = l.L.R. (1938) All. 623 
= 1938 A.W.R. 545 = 176 Ind. C a s. 79. 

• Question decided in different ways by same 

Judge — His later decision is preferable. 30 M.L.W, 
960=A.I.R. 1930 Mad. 430=58 M.L.J. 89. 

Each High Court should follow its own 

decisions unless clearly wroDg. 

In a matter which is open to divergence of view 
among various High Courts the Court should 
follow its own cursus curiae unless it is of opinion 
that the former decisions of the Court are clearly 
wrong. 100 Ind. Cas. 385 = 49 Mad. 302=23 M.L.W. 
277*= A.I.R. r926 Mad. 530=50 M.L.J. 674. 

Those in conformity with equity, justice 

and good conscience should be accepted. 

It is the duty of Courts, in cases of divergent 
opinions, when it seems impossible to ascertain 
the comparative merits of the authorities, to accept 
the view winch is more in accordance with equity, 
justice and good conscience. 89 Ind. Cas. 690=47 
AH. 823=23 A.L.J. 768=A.I.R. 1925 All. 720. 

Conflicting rulings. 

In matters of procedure it is advisable that the 
preponderance of authority in the particular Court 
should be followed, even supposing that if the 
matter weie res integra different conclusion might 

be tome to. 68 Ind. Cas. 730=14 M.L.W. 85= 1921 
M.W.N. 487= A.I.R. 1921 Mad. 612=41 M.L.J. 54. 

Conflict. 

The authority which is at once more recent and 
consistent with general principles ought to prevail. 
But as far as possible the authority of all former 
decisions ought to be supported and latter decisions 
must whenever possible, be treated as interpreting 
and limiting the application of the earlier cases. 

9 M.L.T. 251=21 M.L.J. 263 = (191 1) 1 M.W.N. 151 
= 9 ind. Cas. 173 (F.B). 


5. Construction. 

Construction of document by one Court is 

not necessarily guide for construction of similar 
document by another Court. 
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Each decision which is arrived at on the con- 
struction of a particular document before the 
Court has got to be dealt with on its own merits 
and no construction of a particular document 
before the Court is necessarily a guide for 
another Court when a similar document comes 10 
be considered by the other Court. A.I.R. 1946 
Bom. 499=48 Bom. L.R. 327 = 227 Ind. Cas. 135. 

The Court must interpret the ruling consis- 
tently with the provisions of the statute and not 
so as to make it nugatory. A.I.R. 1936 Oudh 270 
= 1936 O.W.N. 354 = 12 Luck. 109=161 lnd.Cas.605. 

Judgments must be construed with strict 

regard to its facts. 

Remarks made in the judgments must be con- 
strued with strict regard to the facts involved in 
the case in which they were made and that 
ordinarily they should not be deemed to apply to a 
different set of facts. 112 Ind. Cas. 689 = A.I.R, 
1929 Lah. 161. 

Per Sulaiman, Ag. C.J. — When authorities 

have laid down a rule, it is not always necessary 
to try to discover the original basis of it. 1 1 5 

Ind. Cas. 775 = 51 All. 136 = 26 A.L. J. 1289= A.I.R. 
1928 All. 596 (F.B.) 

Will. 

The true way to construe a will is to form an 
opinion apart from the decided cases and to see 
whether these decisions require any modification 
of that opinion, not to beginby considering how 
far the will in question resembles other wills upon 
which decisions have been given. A.I.R. 1932 Mad. 
489 = 35 L.W. 756 = 63 M.L.J. 107 = 1932 M.W.N. 798 
= 138 Ind. Cas. 276. 

Will. 

In construing a will, intention of the testator 
must be gathered from the terms of the will, 
reading it as a whole and not much ass-istance is 
derived from previous decisions on the construc- 
tion of other wills, where the language was 
different from that of the will under consideration. 
A.I.R. 1933 Bom. 445 = 35 Bom. L.R. 952 = 147 Ind. 
Cas. 770. 

Will. 

In construing a particular will, it is generally 
unsafe to rely on the words used in another will 
unless the whole scheme of the two wills is found 
to be identical. A.I.R. 1937 Bom. 447=39 Bom.L.R. 
495=171 Ind. Cas. 742. 

The question whether a particular document 

is one falling within the scope of S. 17 (l)(b), Regis- 
tration Act, is one to be decided on a perusal of 
that document, and rulings upon other documents 
not shown to be of exactly similar character are 
no guide to a proper decision. A.I.R. 1935 Lah. 
448 = 38 P.L.R. 582=17 L. 122=159 Ind. Cas. 274. 

6. Co-ordinate High Courts. 

• Patna High Court— Decision of Calcutta 

High Court— Preference of over tho«e of other 
High Courts. 


It is the practice of the Patna High Court to 
lean in favour of a decision of the Calcutta High 
Court rather than that of any other Court. This 
is so even when a [contrary view has been taken 
by any of the other High Courls. 27 Pat. 670= 
A.I R. 1949 Pat. 58 = 1949 P.W.N. 34=49 Cr.L.J. 657. 

— — Patna High Court— Calcutta decisions. 

It is the practice of the Patna High Court not 
to depart from the views of the Calcutta High 
Court unless it is found to be absolutely wrong. 
A.I.R. 1945 Pat 450=11 Cut. L.T. 33. 

Patna High Court— Calcutta decisions. 

It is a practice of the Patna High Court that 
when there is a difference of opinion between the 
Calcutta High Court and any other High Court of 
India, the Calcutta decision should ordinarily 
be followed. A.I.R. 1942 Pat. 226 = 20 Pat. 841 = 
8 B.R. 616= 199 Ind. Cas. 713. 

— — Sind Courts are not bound in absence of 
Sind ruling by decision of Bombay High Court. 

The Subordinate Courts of the Province of 
Sind are not, in the absence of a decision of the 
Sind Court, bound by the judgments of the 
Bombay High Court. Asa rule, it would appear 
wise and prudent for Subordinate Courts in Sind, 
in the absence of a ruling of the Chief Court to 
follow a duly reported ruling of the Bombay High 
Court if there be such ruling on the same point, 
or in the absence of such a ruling of the Bombay 
High Court to follow the duly reported ruling of 
another High Court, and, where the rulings of 
other High Courts on the same question differ, to 
follow that ruiing which, in their own judgment, 
appears the better ruling, but it does not follow 
that they are bound to follow a ruling of the 
Bombay High Court, or of any other High Court, 
even if there be no ruling of this Court, if, in the 
exercise of their own reason and judgment, they 
come to a different conclusion. A.I.R. 1941 Sind 
221 = 1 L.R. (1941) Kar. 431=43 Cr.L.J. 468 = 199 
Ind. Cas. 101 . 

Direct authority of Chief Court should be 

preferred. 

A dirct authority, though a ruling of a Chief 
Court especially when it is a Division Bench 
ruling which refers to other rulings, should be 
preferred to even that of a High Court if it is 
not direct. 1 18 Ind-Cas. 434 = A I.R. 1929 Lah. 174* 

The Patna High Court will not ordinarily 

depart from a long course of decisions of the 
Calcutta High Court. 1 P.L,J. 232 and 3 P.L.J. 385 
Ref. A.I.R. 1929 Pat. 433. 1 


Patna High Court will not ordinarily depart 

from a long course of decisions in the Calcutta 
High Court. I P.L.J. 232 and 3 P.L.J. 285, Foil. 
Ill Ind. Cas. 84 = 7 Pat. 613 = 9 P.L.T. 573=A.I.R. 
1928 Pat. 641. 

Sind Courts. 

The rulings of the Bombay High Court are 
ronsidrred as having more authority in Sind 
Judicial Commissioner's Court than those of thQ 
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bthcr High Courts. 112 Ind. Cas. 361=29 Cr.LJ 
1033=11 A.I.Cr.R. 392=A.I.R. 1928 Sind 166. 


— —Earlier decision of a court of co-ord.n^te 
jurisdiction must be respected. 


*— — Decisions of — Binding — Nature of- 

Courts should deem themselvesbound by decisions 
of Courts of co-ordinate jurisdiction, and it 
should not be left, in cases precisely on all fours 
for Judge A to decide points of law in one way 
and for Judge B in another. 105 Ind. Cas. 383 = 
51 Bom. 855=29 B.L.R. 1196=A I.R. 1927 Bom. 542. 

Rangoon High Court is not absolutely bound 

to follow the decisons of the Lower Burma 
Chief Court. 

(Per Full Bench, Cunliffe, J., dissenting). — 
The decisions of the Chief Court ot Lower Burma 
are not absolute authorities binding the High 
Court on either the Original or Appellate Side, 
inasmuch as the Chief Court cannot be held to be 
a Court of co-ordinate jurisdiction with the High 
Court. The decisions, however, of the Chief Court 
are conditional authorities of the highest value to 
which the greatest weight and respect must be 
attached. The Judges of the High Court should 
not consider themselves free to set those decisions 
at naught except for the best and most urgent of 
reasons and the principle of stare decisis should be 
applied to these decisions in no narrow or technical 
spirit. 

Per Cunliffe, J. — The true test to be applied in 
solving the question whether the decisions of the 
Chief Court are biniing on the High Court is to 
regard both the present High Court and the old 
Chief Court from the point of view of their main 
civil and criminal jurisdiction and also from the 
Point of view of their status in relation to the 
Court of appeal immediately above them. 

The difference between a Court of Record 
and a Court not of Record should not 
affect in any way at all the legal value of a 
tribunal s decision* The territorial jurisdiction 
does not appear to influence the status of a Court 
one way or the other and looked at from this point 
of view the Chief Court is co-ordinate to the 
High Court, and the High Court generally is 
bound by the authorized reports of the late Chief 
Court of Lower Burma. 98 Ind. Cas. 526 = 4 Rang. 
313 = A.I-R. 1927 Rang. 4 (F.B.). 

— — The Patna High Court should not without very 
good reason depart from a long course of decisions 
of the Calcutta High Court: 3 P.L.J. 367, foil. 78 
Ind. Cas. 200 = 3 Pat. 371 = 5 P. L. T. 145 = 1924 
P.H.C.C. 33 = A.IR. 1925 Pat. 1 (F.B.). 

——Sind Courts. 

The Court of the Judicial Commissioner, Sind, 
has always paid great deference to the decisions 
of the Bombay High Court. 83 Ind. Cas. 353= 17 
S.L.R. 133 = A. I.R. 1924 Sind 75 (F.B.). 

The Patna High Court will follow the rulings 

of the Calcutta High Court, unless they are 
decidedly wrong, if there is a conflict of judicial 
opinion prior to the establishment of the Patna 
High Court in 1916. 67 Ind. Cas. 538=1 Pat. 651 
=3 Pat. L. T. 422= 1922 P. H. C. C 229= A. I. R. 
1922 Pat. 188. 


When a decision of a single Judge on the 
Original Side of the High Court is produced before 
another Judge, he is bound to treat it with respect 
and ordinarily to follow it, if it is applicable to 
the circumstances of the case before him. But this 
does. not imply that he cannot examine .the matter 
and that it is not competent to him to take a 
contrary view, if he is convinced that the decision 
is erroneous. The answer to the question, what 
regard is to be had to an earlier decision of 
a Court of co-ordinate jurisdiction must 
depend upon a variety of circumstances. One 
important factor is the length of time during which 
it has stood unchallenged. Another factor, possibly 
of greater importance, is whether the decision 
gives adequate reasons for the conclusion embo- 
died therein. But the position is indefensible on 
principle, that although a Judge may feel absolutely 
convinced that the decision produced before him 
is erroneous in law, he is still bound to decide 
against his own opinion. To take such a view is 
to hold that the Judge may be reduced to an 
automaton by the production of an earlier 
judgment. 60 Ind. Cas. 406 = 48 Cal. 69=A.I.R. 
15121 Cal. 169. 


7. Distinguishing. 

Facts different — Principle deduced from 

such facts when can be applied. 

The fact that the facts of one case differ from 
the facts of another does not of itself exclude 
the application of the principle or rule laid down 
in the other case when the facts are plainly 
facts to which the principle or rule should apply. 
A.I.R. 1944 Sind 113=I.L.R. (1943) Kar. 371=45 
Cr.L.J. 704 = 213 Ind. Cas- 317. 

Right acquired not under statute but under 

deed — Cases of Hindu widow or widows of 
taluqdars cannot be relied on. 

It would not be safe to rely on the cases of 
Hindu widows or the widows of taluqdars where 
the right has come into existence under the deed 
and not under any statute. A.I.R, 1041 Oudh 263 
= 1941 O.W.N. 245 = 1941 A.W-R. 156=194 Ind. 
Cas. 16. 

Privy Council. 

It is not open to the Indian Courts to attempt 
to draw fine distinctions in the pronouncements of 
the Judicial Committee. A.I.R. 1940 Pat. 707 = 19 
Pat. 688 = 7 B.R. 250=191 Ind. Cas. 773. 

Distinguishing. 

Case is distinguishable only when its principle 
fails to be applicable for some step in the 
reasoning in the case. 1 10 Ind. Cas. 141 =51 Mad. 
361=27 M.L.W. GS8= 1928 M.W.N. 316 = A. 1. R. 
1928 Mad. 657 = 54 M.L.J. 726 (F.B.). 

If a case is distinguished it is unnecessary 

to express any opinion as to its correctness. It is 
not serious that cases are somet : mes distinguished 
on very slender grounds to avoid the responsi- 
bility of appearing to overrule them. 80 Ind. Cas. 
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72 = 22 A.L J. 812=5 L.R.A. Civ. 599-46 All. 884- 
A.I.R. 1924 All. 851. 
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English Law. A.I.R. 1944 All. 204-1944 A.L J. 280 ' 
= 1944 A.W.R. 201 = 1944 O.W.N. 176-I.L.R. (1944) 
All. 302. 


8. English and other Foreign decisions. 

English decisions — Injunctions and Recei- 
ver — English and Indian laws — If same — English 
case law — If may be followed by Indian Courts. 

The law relating to injunctions and Receivers 
in India is practically the same as that which 
prevails in England and therefore resort mav be 
had to English case-law bearing on these subjects 
by Courts in India, in the absence of any statutory 
enactment to the contrary. 27 Pat. 263 = A.I.R* 
1949 Pat. 496. 

Decisions of Canadian, Australian and 

United States Courts — Value of. 

The decisions of Canadian and Australian Courts 
are not binding upon Courts in India and still less 
those of the United States, but where they are 
relevant, they will always be listened to by the 
Iudian Court with attention and respect, as 
judgments of eminent men accustomed to expound 
and illumine the principles of jurisprudence. And 
if the Indian Court is so fortunate as to had 
itself in agreement with them, it will deem 
its own opinion to be strengthened and confirm- 
ed* But there are few subjects on which the 
decisions of other Courts require to be treated 
with greater caution than that of federal and 
provincial powers. For in the last analysis the 
decision must depend upon the words of the 
Constitution which the Court is interpreting; and 
since no two constitutions are in identical terms 
it is extremely unsafe to assume that the decision 
of one of them can be applied without qualifica- 
tion to another. This may be so even where the 
words or expressions used are the same in both 
cases; for a word or a phrase may take a colour 
from its context and bear different sense 
accordingly. A.I.R. 1946 All. 161 = 1. L.R. (1945) 
All. 782= 1945 A.W.R. (H.C.) 281 -224 Ind.Cas. 356 
= 1945 A.L J. 241 = 47 Cr.LJ. 601. 

Decisions of Australian Courts— Value of. 

The decisions of the Australian Courts are not 
binding on Courts in India but when relevant 
they will be listened to by an Indian Court with 
attention and respect and if it finds itself in 
agreement with them it will deem its own opinion 
to be strengthened and confirmed. But there are 
few subjects on which the decisions of other 
Courts require to be treated with greater caution 
than that of federal and provincial powers. A.I.R. 
1946 Bom. 216 = 224 Ind. Cas. 476 = 47 Cr.L.J. 594 = 
47 Bom. L.R. 1010. 

Decisions of the English Courts are not bin- 
ding on the Courts in India. A.I.R. 1945 All. 318 
= 1 L.R. (1944) All. 697 = 1945 A.W.R. (H.C.) 328, 


Courts in India are not bound by the decisions 

of the Courts of Scotland and England. They are 
free to follow whichever they choose. A.I.R. 1945 
Nag. 8=1 L.R. (1945) Nag. 6. 

English cases are not binding but serve as 

valuable guide when Indian statutes arc based qh 


When should be referred to and adopted, 

The decisions of the English Courts are not 
binding upon the Courts in India. The views 
expressed in the judgments of English Courts are 
referred to and adopted by the Courts in India 
only when it appears that those views are funda- 
mentally sound and are based on immutable 
principles. A.I.R. 1942 All. 302=(19 42) A.LJ. 561 = 
1942 A.W.R. 205=202 Ind. Cas. 458. 


Applicability of equitable principles. 

A High Court is entitled to apply principles of 
justice, equity and good conscience and to look for 
such principle to English authorities. A.I.R. 1941 
All. 9=(1940) A.L. J. 762=1940 A.W.R. 539=193 
Ind. Cas. 495. 


——English rules of common or statutory law. 

The Courts in India are not bound by any English 
rule of the common or statutory law except in so 
far as it furnishes a standard of justice, equity 
and good conscience to be applied to the decisions 
of questions arising for consideration by the Courts 
of India. A.I.R. J941 Mad. 129= (1940) 2 M.L.J. 
520 = 52 L.W. 556=(1940) M.W.N. 1083. 


When helpful. 

When there are clearEnglish authorities dealing 
with the question whether a creditor has or has not 
an interest in the estate, such authorities are help- 
ful when precisely the same question has to be 
answered in India. A.I.R. 1941 Pat. 151 = 7 B.R. 9— 
20 Pat. 75 = 22 P.L.T. 649=190 Ind. Cas. 362. 


Privy Council appeal. 

English decisions are not binding either in fact 
or in law on a question arising in an appeal from 
a judgment in the State of Johore. Nevertheless 
the reasoning of Judges in the English Courts may 
prove hclpul in solving a similar problem arising 
in that State. A.I.R. 1940 P.C. 60= (1940) 1 M.L.J. 
68 = 51 L.W. 702= (1940) M.W.N. 702=42 P.L.R. 450 
= 187 Ind.Cas. 445 (P.C.). 

Suits on mortgages. 

The English Law regarding mortgages is not 
always a safe guide for the determination of all 
questions regarding the respective rights of 
mortgagors and mortgagees in India and wherever 
rights have been regulated by the Indian statute 
law, there can be no scope f 0 r a reference to the 
English law regarding those rights. Although 
there exists a d»fference between the English and 
Indian law on the subject in many respects, never* 

theless, where the Indian statute law i 9 silent on 
the subject and where the point for decision is not 
affected by principles which are peculiar to the 
English law alone, the English decisions are a 
valuable source of. elucidation on the problems 
arising out of a mortgage which is, in a form 
prevalent in England and which has been borrowed 

J[om there. A.I R. 1940 Cal. 429= I.L.R. (1940) 1 
0*1. 197=191 Ind. Cas. 559, 



PRECEDENTS — 8. English and other Foreign decisions. 



■Indian States not in pari materia. 

The citation of English authorities to consider 
Indian statutes which are not in pari materia is 
not proper. A.I.R. 1939 Pat. 323 = 5 B.R. 874=20 
P.L.T. 825 = 183 Ind. Cas. 179 (2). 


——Precaution to be taken. 

It is often dangerous to cite English cases 
quoted in Indian commentaries without ascer- 
taining whether the English law applicable is the 
same as the Indian Law. A.I.R. 1938 Rang. 289= 
1938 Rang. L.R. 299=177 Ind.Cas. 626. 


Trade Mark cases. 


— English authorities can only be utilised with 
caution in the consideration of Indian incom-tax 
cases owing to the differences in the relevant 
legislation. A.I.R. 1031 P C. 165=1931 A.LJ. 481 
= 35 C.W.N. 895 = 1931 M.W.N. 701=34 L W. 234 
= 61 M L.J. 251 =33 Bom. L.R. 1263 = 54 M.691 = 
54 CL J. 381 = 58 I.A. 239=132 Ind.Cas. 619 (P.C). 

It is futile to endeavour to discuss a matter 

relating to specific performance of contracts by a 
reference to a priori principles and it is of but 
little use to refer to English authorities, the law 
in India with regard to specific performance of 
contracts being in many respects quite different 
from the law in England. A.I.R. 1931 Cal. 463= 
35 C.W.N. 40 = 131 Ind. Cas. 849. 


As registered trade marks are recognised by 
law in Englard and not in India where a right 
over thim can be obtained only by user, the 
English ca«es have to be used with caution 

A IR. 1937 Nag. 158 = I.L.R. (1939) Nag. 569- 
168 lad. Gas. 573. 

—When paramount in British India. 

In so far as the law of Rritish India has been 
codified in Acts of the Legislature (and the grea- 
ter part of it has been enacted in statutory form) 
the law of British India is the law contained in 
these Acts and nowhere else. Decisions of Judges 
are, of course, of the greatest value in assisting 
Judges before whom similar points subsequently 
anse for decision, to construe the meaning of 
statutory provisions, and are frequently of bind- 
ing authority; but care must be taken in utilising 
for this purpose decisions of the English Courts. 
Before applying an Fnglish decisirn, it must 
first be ascertained how far the statute law of 
India coincides with the law of England which 
the decision explains and expounds. Where the 
law of British India appears on examination to 
u s ? n ? e <ts the law of England on any subject 
the decisions of the English Counts on that sub- 
ject form a most valuable guide to the Courts in 
India* and a decision of the House of Lords on 
such a subject must he considered to be of para- 
mount authority in India. A.I.R. 1937 R^ng. 83=14 

R. 666 = 38 Cr.L.J. 524=168 Ind. Cas. 193 (F.B.). 


— Where the provisions and the wordings of the 
Presidency Towns Insolvency Act, are almost 
the same as tl ose of the Erglish Bankruptcy Act, 
the rulings of the English Courts on the latter Act 
are to be followed in interpreting the Indian Act. 
1931 Sind 4 4 =25 S.L.R. 310= 131 Ind. Cas. 130. 

• Where the provisions and wordings of the 

Presidency Town*- Insolvency Act are the same as 
those of the English Bankruptcy Act, the rulings 
of the Fnglish Courts are to be followed in in- 
terpreting the Indian Act. A.I.R. 1931 Sind 70= 
25 S-L.R. 381 = 131 Ind. Cas. 705. 

English and American decisions. 

English cases are not necessarily good guides 
for the decision of mortgage suits in the Indian 
Courts. 31 0*1. 57 and 33 Cal. 410, Foil. 115 Ind. 
Cas. 671 = 6 Rang. 771 = A.I.R 1929 Ra D g.71. 

— Indian Act practically reproducing English sta- 
tute — English decisions thereon should not he 
neglected. 109 Ind. Cas* 377= A. 3. R. 1928 Mad. 
434. 

American authorities — Application to 

India is unsafe. 

It is unsafe to rely upon the American deci- 
sions and apply them to Indian conditions which 
are sometimes different. 105 Ind. Cas. 864= 50 
Mad. 961 = 2* ML. W. 513=1927 M. W. N. 854 = 
A.I.R. 1927 Mad. 9f8 = 53 M»L.J. 868. 


Decision of Court of law as opposed to 

Court of Equity. 

A decision of a Court of Law as opposed to a 
Court of Equity which the common law lawyers 
recognize as being inequitable, is not a decision 
which ought to be followed in Tndia. The princi- 
ple involved has not been accepted by the Privy 
Council in appeals from the India. A.I.R. 1936 
Rang. 141 = 162 Ind. Cas. 352. 

—It is always dangerous to applv English deci- 
sions to the construction of an Indian Act. A.I.R. 

1932 P.C. 207=9 O.W.N. 63« = 36 C.W N. 1017 = 36 

L. W. 246-55 C.L.J, 217-1032 A.L J. 913 = 7 Luck. 
442=34 Bom. L.R. 1600 = 63 M.L.J. 187=1032 

M. W.N. 912=59 I.A. 376=138 Ind. Cas. 779 
(P.C.). 

The use of English decisions In equity to 

abrogate the clear provisions of an Indian statute 
deprecated. A.I.R. 1932 Rang. 185 = 10 R. 403 = 
140 Ind. Os*s. 487, 


Judgments of foreign Courts arc not 

binding, 

American decisions are not binding on Indian 
Courts. However useful in the scientific study 
of comparative jurisprudence, judgments of 
foreign Courts, based often on considerations and 
conditions totally d ffering from those applicable 
to or prevailing in India, are only likely to con- 
fuse the administration of justice. 102 Ind. Cas. 
878=5 Rang. 212=A.I.R. 19 27 Rang. 183. 

It is not always profitable, especially in part- 
nership suits, to take Fnglish cases for guid- 
ance in In'Ba. 100 Ind. Cas. 204=A.I.R. 1927 


—Where the Indian statute is clear and sufficient 
nothing is to he gained by a reference to English 
case law. °3 Ind.Cas. 271 = 23 M.L.W. 145= 1926 
M.W.N. 159=A-I.R. 1926 Mad, 357 = 50 ML I 
239, ? J 
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Highways — English principles should be 

applied to cases of highways. 

It is sometimes dangerous to attempt to ascer- 
tain the law in India by the discussion of English 
cases. But in a matter where, legislation like the 
Municipalities Act, following closely upon English 
Local Government legislation, has left the matter 
at large, without following it up by modifying 
the general law on a top’c such as public ways 
and highway*: the courts in India are really enjoined 
to apply the English principles. 85 Ind. Cas. 304 
= 46 All. 470=22 A.L.J. 729 = 6 L.R.A. Civ. 67 = 
A.I.R. 1924 All. 599. 

The common law of England except where it 
has been abrogated, and in so far as it is not in- 
applicable* to Indian conditions, is part of the 
law of India. 83 Ind. Cas. 757 = 50 Cal. 667 = A.I.R. 
1924 Cal. 240. 

— The opinions of jurists, however eminent, are 
entitled to Indian Courts’ respectful considera- 
tion hut the Courts are not bound by those opi- 
nions, and judgments of English Courts stand 
in the s?me category. 77 Ind Cas. 654 = 25 Bom. 
L. R. 945 = 47 Bom. 843 = A.I.R. 1923 B 0 m. 321 
(F.B). 

English law of Highways— Importation whole- 
sale is rot right. 70 Ind. Cas. 74 = 9 O.L.J. 497 = 
A.I.R. 1923 Oudh 26. 

Applicability. 

The decisions of English Courts must, subject 
to all necessary exceptions, continue to afford 
guidance in India. In particular, where a new 
Statu’e expressed in exactcr language and admi- 
nistered in a stricter manner than the former law is 
in question, the assistance afforded hy English 
authorities on the construction of what are, due 
allowance being made for different wording and 
local conditions, in many respects similar staiutes 
cannot safely he rejected. 64 Ind. Cas. 682 = 44 
Mad. 718=14 M.L.VV. 108=1921 M.W.N. 502= 
A.I R. 1921 Mad. 524 = 41 M.L.J. 177. 

Common Law of England — Applicability 

to India. 

T!ie rules of the common law of England have 
no application to mofussil towns in India except 
as rules of just’ce, equity and good conscience. 

(1020) P H.C.C. 215 = 1 Pat. I.T. 229 = 2 U-P L.R. 
( Pat-) 1 1 1 = 56 Ind. Cas. 344. 

English Law — Applicability of— Justice, 

equity and good conscience. 

Where there is no prescribed law to which the 
decision of a court must conform and the Court 
must proceed according to justice, equity, and 
good conscience, the Court may follow the prin- 
ciples of English law applicable to a similar 
state of circumstances. 55 Ind-Cas- 152 (Nag.). 

American decisions. 

The P.C. deprecated the growing practice in 
India of referring largely to foriegn decisions 
l>asi!(l on considerations and conditions totally 
different from those applicable to or prevailing 
in India. 45 Cal. 878=35 M.L.T. 422=16 A.L.J. 800 

M M.LT 330 = 28 C L J. 409=23 CAV.N. 50=5 


Pat.L.W. 276=20 B 0 m.L.R. 1022= (1919) M.W.N. 
91 =9 L.W. 518=45 I.A. 73=47 Ind. Cas. 513 
(p.c). * - r 

—-English and American. r 

P*er Wallis, C.J. — The prohibition against un- 
necessary resort to foreign decisions in I.L.R. 45 
Cal. 878 P.C. is confined to American dicisions. 
Per Sadasiva Ayyer, J. — The prohibition would 
equally apply to decisions of English Court in 
matters of procedure for both are foreign systems 
of lav/. 42 Mad. 821 = 37 M.L.J. ’ 284=76 M.L.T. 

223=11 L.W. 63= (1919) M.W.N. 640=53 Ind. 
Cas. 213. 

English decisions— Value of— Doctrine of 

exemplary damages— If applicable to India. 

The doctrine of exemplary damages should not 
be introduced into India. English decisions on 
the law of libel should not be accepted as prece- 
dents for Indian Courts unless they are in conso- 
nance with justice, equity and good conscience* 
32 M.L.J. 392=5 L.W. 598=21 M.L.T. 324 = 40 
Ind. Cas. 126. 

English Law— Decisions of Court of Appeal. 

Decisions of the English Court of Appeal ought 
to be greatly respected in construing a branch of 
an Indian Act which is essentially based pn 
English Law. 39 Mad. 250=35 Ind. Cas. 942. 

English Cases. 

The principle of stare decisis should be follow- 
ed in doubtful cases. Great care should be 
exercised in applying to this country the rules 
liad down in English law with regard to equitable 
rights. 12 ML.T. 315= (1912) M.W.N. 919=23 
M.L.J. 430=16 Ind. Cas. 601. 


9. Extent of authority. 

Expositions of law in a judgment. 

The expositions of law in a judgment must be 
qualified by the particular facts of the case. 1950 
A.L.J. 673 = A,I.R. 1950 A. 617. 

— — Judicial decision — Value of — Extension of 
principle of decision of one case to facts of 
another case — Permissibility. 

It is not always safe logically to extend a 
ratio to be deduced from a particular case 
decided by a particular tribunal. A decision is 
good with regard to the facts found in the parti- 
cular case and the principle which emerges on a 
consideration of those facts. Different facts 
may lead to a different decision and it is not 
proper to apply a principle based on the facts of 
one case to the facts of another case merely 
because relentless logic may so require. I.L.R. 
1950 Bom. 510=52 Bom. L R. 527=A.LR. 1950 
Bom. 360 (F.B.). 

Value — Decisions— Authority of. 

One must always read a decision as deciding 
what it actually decides. I.L.R. (1951) Bom. 
83 = A.I.R. 1950 Bom, 391 = 1950 I.T.R. 712-52 
Bom. L.R. 427. 
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— — Judgment in case— Value of. 

A case is only an authority for what it actually 
decides. Every judgment must be read as applica- 
ble to the particular facts proved or assumed to 
be proved. 53 Mys. H.C.R. 17=28 Mys.L.J. 80. 

——Judicial decision — Authority of — Extent 
of. 

It is a well-established principle of interpreta- 
tion of judicial decisions that a case is an autho- 
rity only for what it decides and nothing be>ond 
that. 50 Bom. L R. 368= 1948 I-T.R. 294=A.I.R. 
1949 Bom. 17. 

——Judicial decisions— Authority of. 

A decision is useless as a precedent unless it 
involves the determination of a principle. The 
foundation of a precedent is that the legal rule 
applicable to any particular case is fixed and 
pettled from the beginning and the decision of a 
case is only a deduction from the general rule to 
the particular circumstances before the Court. 
A Judge is not necessarily influenced by the 
deductions of other tribunals. It is to the stable 
general principle that he owes his allegiance in 
all circumstances. No individual suggestion con- 
tains any future authority in itself. I.L.R. (1949) 
Cut. 139. 

Every judgment must be read as applicable 

to particular facts proved or assumed to be 
proved. 

Every judgment must be read as applicable to 
the particular facts proved or assumed to be 
proved, since the generality of the expressions 
which may be found there are not intended to be 
expositions of the whole law, but governed or 
qualified by the praticular facts of the case in 
which such expressions are to be found. A.I.R. 
1^46 Lah. 280=48 Pun. L.R. 250=226 Ind. Cas. 
5 = I.L.R. (1947) Lah. 47 (F.B.). 

Authority of — Extent of — General obser- 
vations — Value of. 

A decision is only an authority for what it 
actually decides; it cannot be quoted for a pro- 
position that may seem to follow from it. Every 
judgment must be read as applicable to the 
particular facts proved or assumed to be proved; 
the generality of expressions that may be found 
cannot be intended to be expositions of whole 
law but must he regarded as governed or qualified 
by the particular facts of the cases in which such 
expressions occur. 224 Tnd. Ca«. 312=12 B.R. 
513 = A.I-R. 1946 Pat. 41 9= 1916 P.W.N. 361 =27 
P.L.T. 499. 

Method of application — Each judgment 

must be read as applicable to its particular 
■facts and is no authority for propositions 
logically following from it. 

Every judgment must be read as applicable to 
the particular facts proved, or assumed to he 
proved, since the generality of the expressions 
which may be found there are not intended to be 
expositions of the whole law, but governed and 
qualified by the particular facts of the case in 
which such expressions are to be found. A case 
i? only an authority for what it actually decides, 


and it cannot be quoted for a proposition that 
may seem to follow logically from it. (1901) 
A. G. 495, Foil. 1930 M.W.N. 1091=32 M.L.W. 
760=A.I.R. 1931 Mad. 55=129 Ind. Cas. 225=54 
Mad. 495 = 60 M.L.J. 456. 

- • t , * t ( 

Judgments should be construed with due 

regard to particular facts. 

Every judgment must be read as applicable to 
the particular facts proved, or assumed to be 
proved, since the generality of the expressions 
which may be found there are not intended to be 
exposition of the whole law, but governed and 
qualified by the particular facts of the case in 
which such expressions are to be found. Quinn 
v. Leatham, (1901) A.C. 495, Foil. 93 Tnd. Cas. 
344=7 Lah. 179=27 P.L.R, 50 = 8 L.L.J. 13 = 
A.I.R. 1926 Lah. 65. 

Application of. 

General expressions found in a judgment do 
not expound general law hut refer to facts 
actually decided. 16 N.L.R. 131 = 56 Ind. Cas. 44. 

Value of. 

A case is an authority for what it actually 
decided and not for a proposition that may 
seem to follow logically from it. 16 N.L.R, ,131 
= 56 Ind. Cas. 44. 

Value of. 

Where a general rule of construction as once 
been laid down by authority, a decision arising 
from its application to a particular set of facts 
cannot operate as a precedent, for the very remote 
chance of any two sets of facts being absolutely 
similar may be excluded. 21 Bom. L.R. 1047 = 53 
Ind. Cas. 805. 

Value of. 

Every judgment is applicable to the particular 
facts proved in the case and each case is autho- 
rity only fe r what it actually decides. 42 Ind. 
Cas. 965. (Nag.) 

Value of. 

The language of a judicial pronouncement must 
be understood as spoken in reference to the facts 
under consideration and limited in meaning hy 
those facts. 45 Cal- 294 = 21 C-W.N. 847 = 2s 
C.L J. 629 = 41 Ind. Cas. 353. 

Value of. 

Every judgment must be read as applicable 
to the particular set of facts proved and the 
general expressions used must be considered to 
be governed and qualified by the particular facts 
of the case in which such expressions are found. 
A case is an authority for what it decides and 
not for what may seem to follow logically from 

it. 25 C.L.J. 626 = 21 C.W.N. 1132 = 41 Ind. Cas. 
525. 

Value of. 

A judgment is authority only for what it 
decides, but not for what may seem logically to 
follow from it. 2 O.L.J. 502=32 Ind. Cas. 291. 
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——Value 0 f. 

Per Richards, C. J.— It is very dangerous to 
place too much reliance on expressions of learned 
judges used in giving judgment m other cases 
where the facts and circumstances were different. 
The only use of authorities or decided cases is 
the establishment of some principle which the 
Judge can follow out in deciding the case before 
him- 13 Ch. D, 696; (1901) A. C. 495; (1909) A. C. 
25, Foil. Per Banerjee, J: — When the Judicial 
Committee of the Privy Council lays down a 
principle it is essential that it should be followed 
in India so as not to unsettle what has hitherto 
been understood to be the law on the Point* 37 
All. 496=13 A.L-J. 594 = 30 Ind. Cas. 657. 

[On Appeal 40 All. 593 (P.C.)]. 

Value of. 

Every judgment ii. applicable to the particular 
facts taken as proved as general expressions foul'd 
therein are not expositions of the whole law but 
are governed by particular facts of the case. 
36 Bom. 146 = 13 Bom, L.R. 1057=12 Ind. Cas. 
737. 

Extent of authority — Every Judgment must 

be read as applicable to particular facts proved 
or assumed to be proved — Case is an authority 
for what it actually decides. 

Every judgment must be read as applicable to 
the particular facts proved or assumed to be 
proved, in that case, since the generality of 
expression that may be found are not intended 
to be expositions of the whole law but governed 
or qualified by the particular facts of the case in 
which such expression® are found ; that is, a case 
is only an authority for what it actually decides. 
It cannot be quoted for a proposition that may 
seem to follow from it logically. A.I.R, 1946 
Pat. 419= 12 B.R. 513 = 224 Ind. Cas. 312. 

Tt is the decision and not the opinion of the 

Court nor the report of it that m^kes the 
precedent. A.I.R. 1914 Nag. 44= 1944 N.L. J. 1 = 
I. L.R. (1914) Nag. 342 = 213 led. Cas. 241 (FB ). 

A case is an authority for what it actually 

decides and not for point which may seem logi- 
cally to follow from it. A.I.R. 1944 Nag. 371 = 
1944 N.L J. 438. 

Value of. 

A case is only an authority for what it decide®. 
A.T R. 1944 Nav. 109 = 9 C-L.T. 57=10 B.R. 486 = 
212 Ind- Cas- 273. 


Per Mitter and Sen, JJ. — The decision of a 

Court cannot repeal or annul a statute. A.I.R. 
1943 Cal. 377 = 47 C.W.N. 802 = 208 Ind. Cas. 
493 (S.B.). 

Ratio decidendi. 

The ratio decidendi of a case alone is a bind- 
ing authority as a precedent. The statements 
which are not necessary to the decision, which go 
beyond the occasion and lay down a rule that is 
unnecessary for the purpose in hand, have no 
fi nding authority on another Court, though they 


may have some merely persuasive efficacy. A.I.R. 
1943 Nag. 34**= l®43 N.LJ 596=1.L.R. (1944) 

Nag. 1 = 214 Ind. Cas. 130 (F B.). 

Case is authority for what it actually 

decides. 

A ca9e is only authority for what it actually 
decides. It cannot be quoted for a proposition 
that may seem to follow logically from it. A.I.R. 
1943 Nag. 340=1943 N Lj 5V6=IL.R. (1944) 

Nag. 1=214 Ind. Cas. 130 (F.B.). 

——Courts merely declare law as it exists. 

The Courts of law merely declare the law and 
do not make it. The law as laid down shall be 
deemed to have so existed. A.I.R. 1943 Oudh 
78=1942 O.W.N. 465=1942 A.W.R.C.C. 305=205 
Ind. Cas. 628. 

——A case is an authority for what it actually 
decides and not for what may logically follow 
from that decia ; on. Hrnce, the principles laid 
down in a case which make an inroad into the 
general prirciples of law and rights of ownership 
should not be further extended. A.T.R. 1943 Pat. 
194 = 24 P.L.T. 175 = 9 B.R. 401 = 22 Pat. 3*2= 
207 Ind. Cas. 353 (F.B.). 

—Particular facts. 

Every judgment must be read as applicable to 
the particular facts proved or assumed to be 
proved, since the geneiahty of the expressions 
which may be found there are not intended to be 
expositions of the whole law, but governed or 
qualified by the particular facts of the case in 
which .«uch expressions are to be found. A.I.R* 
1941 Cal. 574 = 198 Ind. Cas. 462. 

Parties consenting not to canvass particular 

legal question — Decision in suit, value of, as 
precedent. 

Where, by consent, parties to a suit do not 
canvass a particular legal question, the decision 
in that su : t cannot br an authority binding on an 
inferior Court as to what the answer to that ques- 
tion is. A.I.R. 1941 Rang. 87= 1940 Rang. L.R. 
783 = 193 Ind. Cas. 507. 

Generality of expressions found in judg- 
ments, whether intended to be expositions of 
whole law. 

Every judgment must be read as applicable to 
“the particular facts proved, or assumed to be 
proved" since, the generality of the expressions 
which may be found there are not intended 
to be expositions of the whole law but 
governed or qualified by the particular facts 
of the ca9e in whi«'h such expressions are to be 
found. A.I.R. 1940 P.C. 230 = 52 L W. 926=1940 
M W N. 1275 = 22 P.L-T. 1 = (1941) i M.L.J. 130 
= I.L R. (1940) Lah. 685-45 C.W.N. 232-1 L.R. 
(1940) Kar. (P.C.) 447 Sup. = 43 P.L.R. 168=43 
Bom. L.R. 372 = 67 I A. 464 = 73 C.LJ. 302=191 
Ind. Cas. 548 (P.C.) 

Revenue Courts, decisions of. 

Per Bose, J., in order of reference.— The deci- 
sions of Revenue Courts arc not binding on HIgli 


PRECEDENTS — g. Ezteit of authority 


1650 


1649 . 

Courts. A.I.R. 1940 Nag. 113=1939 N.L.J. 216= 
I.L.R. (1941) Nag. 386=189 Ind. Cas. 111. 

• 

——Decisions of Board of Revenue. 

Per Bennett and Allso, JJ.— The decisions of 
the Board of Revenue are entitled to respect in 
the High Court, and where possible, difference 
should be avoided, but those rulings are not bind- 
ing upon the High Court in any way and the 
High Court cannot be held responsible for any 
practical difficulties which may arise. 

Per Iqbal Ahmad, J. — A view contrary to the 
view taken by. the Board of Revenue would be of 
mere academical interest and of no practical 
utility for the simple reason that the Collectors 
are bound by the decisions of the Board and not 
by the decisions of the High Court. A.T.R. 1939 
All. 291 = 1930 A L.J. 281 = 1930 R.D. 189=I.LR. 
(1939* All. 518 = 1939 A.W.R. 278=181 Ind. Cas. 
561(F.B.). 

A case is an authority for what it decides 

and not what may seem logically to follow from 
it, and expressions of opinion, even of eminent 
Judges must be limited unless there is a very strong 
indication to the contrary, to the facts which 
they had before them. A.T.R. 1937 Bern ?1*=39 
Bom- L.R. 123 = I.L.R. (1937) Bom. 310 = 169 Ind. 
Cas. 376. 

Point not discussed. 

A decision which was expressly directed to one 
point and one point only cannot be considered a 
decision for a point which was not discussed. 
A.I.R. 1937 Pat. 4<* = 15 Pat 753 = 3 B. R. 191=18 
P.L.T. 176=166 Ind. Cas. 599. 

• 

Decision is authority for what is specifi- 
cally decided. 

A decision is an authority only for that which 
it specifically decides and the fact that every pos- 
sible argument was not advanced does not detract 
in any way from the authority of the decis : m on 
the specific point. A.I.R. 1934 Pat. 292=15 P.L.T. 
237= 13 Pat. 486=1 B.R. 289= 154 Ind. Cas. 18. 


—Judges declare law and do not legislate. 

It is a fiction regarding case law that Judges 
deciding cases do not legislate; they merely 
declare the law. A.I.R. 1934 Sind 95=150 Ind. 
Cas. 839. 

- Per Mukerji, J. — A case is an authority only 
for the proposition that it decides and not for 
every proposition that may app-ar to follow 
logically from the decision. Law is not always 
logical. A.I.R. 1931 All. 162=1<>31 A.L.J. 1 22 = 
53 A. 239=135 Ind. Cas. 119 (F.B.). 

Court should bear in mind that a case is 

onlv an authority for what it actually decides 
and that every judgment must be read as 
applicable to the particular facts proved or 

assumed to be proved. A.I.R. 1931 All. 398 = 
133 Ind. Cas. 155. 

Every judgment must be read as applica- 
ble to the particular facts proved, or assumed to 


be proved, since, the generality of the ex- 
pressions which may be found there are not 
intended to be expositions of the whole law 
but governed and qualified by the particular 
facts of the case in which such expressions 
are to be found. A.T.R. 1931 Oudh 177=8 O.W.N. 
349=136 Ind. Cas. 642. 

Extent of authority — Judicial decision, 

A Judicial decision is an authority for the 
proposition which was actually decided in the 
case. To find out the actual decision should 
be fastened to the point or points in issue 
which emerge from the pleadings and to the 
findings of the Court upon such point. It is 
undesirable and unsafe to extend the frontier by 
having recourse to rules of analogy or to rules 
of logic. 126 Ind. Cas. 357 = A.I.R. 1930 All. 82. 

A case is onlv an authority for what it actually 

decides. Quinn v. Learham, (l'-Ol) A C. 4 95, 
Foil. 118 Ind. Cas. 17=1929 A.L.J. 983=A.I.R. 
1929 All. 625 (F.B.). 

A case is authority for what it actually 

decides and not for what would seem to flow 
logically from it for the law is not always logical 
at all. 0901) A.C. 49<, Foil. 120 Ind. Cas. 157 
= 49 CL.J. 298=33 C.W.N. 553 = 56 Cal. 1135 = 
A.I.R. 1929 Cal. 337. 


Previous judgment not inter partes— Value 

of. 

Dawson-Miller, C.J. — A previous judgment of 
the same Court not inter partes, though not bind- 
ing as res ludicata and determined on the facts 
there proved, is still an authority which is entitl- 
ed to respect, the question raised being the same. 

Ill Ind. Cas. 57 = 7 Pat. 520=A.I.R. 1928 Pat. 
304. 

Per Mitter, J — A case is only an authority 

for what it. actually decides and it cannot be 
quoted tor a proposition that would seem to 
follow logically ftom it. Quinn v. Leaiham, (1901 ) 
A.C. 506, Appl. 104 l„d. Cas. 547 = 31 C.W.N. 750 
= A.I.R. 1927 Cal. 565. 

F.very judgment must be read as applicable to 

the particular facts proved or assumed to be prov- 
ed. A case is only an authority for what it actually 
decides and cannot be quoted for a proposition that 
may s^em to follow logically from it. 104 Ind 

Cas. 188 = 45 C.L.J. 557=A.I.R. 1927 Cal. 657. 

A judgment is ar authority f 0 r what it de- 
cides but not for what may seem logically to 
follow from it. Every judgment must be read as 
applicable to the particular facts proved, since 
the generality of the expressions which may be 
found there are not intended to he expositions of 
the whole law, but governed and qual fied bv the 
rarfcular facts found. 99 Ind. Cas 890 = 4 OWN 
350= A. I R. 1927 Oudh 138. U 

——Lower Court’s decision reversed on some 
of the grounds only. 

Where severa 1 points are raised by the decision 
of the Court under appeal and their L 0 rdship ? , 
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having come to the conclusion that they must 
advise His Majesty to reverse the decision of 
the Court below on some of the grounds only, 
abstain from expressing any opinion on the other 
grounds, in so doing they are not to be held to have 
given any authority thereby to that part of the 
decision which they have not touched. 94 Ind. 
Cas. 974 = 53 Cal. 533 = 53 LA. 100=30 C.W.N. 745 
=24 A. L. J. 761 = A I.R. 1926 P.C. 41 (P.C.). 


A case is only an authority for the proposi- 
tion it decides and not for any proposition that may 
seem to follow logically from it. 95 Ind. Cas. 644 
= 43 C.L.J. 394=30 C.W.N. 740=A.I.R. 1926 Cal. 
913. 

Every judgment must be read as applicable to 

the particular facts proved or assumed to be 
proved since the generality of the expressions 
which may be found there are not intended to be 
expositions of the whole law, but are governed and 
qualified by the particular facts of the case in 
which such expressions a*e to be found. A case 
is only an authority for what it actually decides. 
94 Ind. Cas. 717 = 4 Bur. L. J. 213 = 27 Cr.L.J. 669= 
A I R. 1926 Rang. 53. 

Authorities are useful only so far as they lay 

down the law, but they are usually not safe guides 
when questions of fact are involved. 89 Ind. Cas. 

438 = 23 A. L.J. 608=6 L.R.A.Civ. 472=A.I.R. 1925 
All. 658. 

A case is an authority only for what it decid- 
ed and i s no authority for what may seem to 
follow from the reasonings adopted in the case. 82 
Ind. Cas. 244 = 46 All. 754=5 L.R.A.Civ. 509= 
A. I.R. 1924 All. 897. 


Case is authority not for what logically 

follows from it. 

Per Mookerjee,J. — The language of a judicial 
pronouncement, must be understood as spoken in 
reference to the facts under consideration and 
limited in meaning by those facts; the 
generality of the expression which may be 
found there is rot intended to be an exposition 
of the whole law, but is governrd a”d 
qualified by the particular facts of the case in 
which such expressions are to he found. It 
follows as corollary that a case is only an authority 
for what it actually decides and cannot he 
quoted for proposition that may sere m V 

to follow from it. 81 Ind Css. 353 28 C. VV.N, 
170 = 38 C.L.J 411 = 25 Cr.L.J. 817 = A.I.R. 1924 Cal. 

257 (F.B.). 

It i s an oft-repeated caution that a 

decision is an authority for what it decides, and 
that it is not an authority for what may seem to 
l)* a logical consequence of that decision. 82 Ind. 
Cas 618 = 24 Bom L.R. 1162 = 47 Bom. 110= A.I.R. 
1923 Bom. 17. 


Decisions of Courts merely declare law as 

it has been. 

The decision of a Court must not be treated as 
if it were a statute which imposed law for the 
first time. Such decision is merely declaratory 
of the law as it has existed. 57 Ind. Cas. 545 = 


48 Cal. 30=47 I. A. 213=16 N.L.R. 187=18 A.L.J. 
1049=22 Bom. L.R. 1070=28 M.L.T. 157=rl2 
M.L.W. 679=1920 M.W.N. 483 = 3 N.L.J. 251=25 
C.W.N. 243 = A.I.R. 1921 P.C. 59=39 M.L.J, 166 
(P.c). - ~ 

Construction. , l: » 

Every judgment must be read as applicable to 
the particular facts proved, or assumed to be 
proved, since the generality of the expressions 
which may be found there are not intended to be 
expositions of the whole law, but governed and 
qualified by the particular facts of the case in 
which such expressions are to be found* See 
per Halsbury, L.C., 1901 A.C. 495 (536). (1906) 
10 C.W.N. 1044=4 C. L.J. 343=33 Cal. 1290. i, 

» • ' i • t * . • 1 1 j! . / vj 

10. Federal Court. 

Federal Court — Practice — Criminal jurisdic- 
tion —Practice and precedent of Privy Council as 
to limits within which interference is warrented — 
Binding nature. 

Though the Federal Court is no longer 
bound by Privy Council practice and precedents, 
there is do reason for it to depart from the 
principles which have been laid by the Privy 
Council defining the limits within which interfe- 
rence with the course Criminal justice dispensed in 
the Subordinate Court is warranted. 29 Pat. 391 
= 31 P.L.T. 157=1950 M.W.N. 327=52 Bom. L.R. 
512=1950 R.L.W. 62=51 Cr. L. J. 1057=63 L.W. 
501 = A. I.R. 1950 F.C. 80=4 A.I.Cr.D. 291 = 
(1950) S.C.J. 143 (F.C). 

Advisory opinion of majority of federal 

Court Judges. 

Even if the opinions expressed in a case by the 
Federal Court are advisory opinions only, they 
should not be regarded as any the less binding 
upon the Federal Court on that account. The 
opinion of the majority must be accepted. 

A. I.R. 1942 F.C. 33 = 23 P.L.T, 463 = 55 L.W. 337 = 
46 C.W.N. F.C. 38 = I.L.R. (1942) Kar. (F.C.) 72 
Sup.= 1942 M.W.N. 574= (1942) 2 M.L.J. 327=8 

B. R. 735 = 1942 F.C.R. 90 = 200 Ind. Cas. 551 
(F.C.). 

Decision of Federal Court is binding on 

High Court. 

By reason of S. 212 Government of India Act, 
the law declared by the Federal Court so far as 
applicable has to be followed by the High Court. 
The declaration by the Federal Court in Keshav 
Talpade v. Emperor [A.I.R. (Vol. 30) 1943 F.C. 1 
= 207 Ind. Cas. 1(F.C.)] and Emperor v. Shibnath 
Banerjee, [A. I. R (Vol. 30) 1943 F. C. 75=211 
Ind. Cas. 241 (F.C )] that S. 2 Defence of India Act, 
is infra vires the Indian Legislature is binding on 
the High Court and precludes it from considering 
the validity of S. 2 even on a ground which was 
not raised before the Federal Court. The Federal 
Court may have the powet, on the new point 
being taken before it, to revise its view but so 
far as the High Court is concerned, it is bound 
by these decisions. A.I.R. 1944 Lab. 33= I. L.R. 

(1944) Lab. 245 = 45 Cr. L- J. 580=212 Ind. Caj. 

321 (F.B.). 
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Federal Court. 

High Court is bound to follow the Federal 
Court decision and to give effect to it. A. I. R. 
1939 Pat. 592=6 B.R. 109 = 21 P. L. T. 818=185 
Ind* Cas. 129. 


11. Finding of fact. 

Finding of fact. 

It is not a sound principle to rely upon findings 
of factin an individual case as a foundation for 
general principles. 112 Ind. Cas 337 = 5 O. W. N. 
760=29 Cr. L. J. 1009 = 11 A. I. Cr. R.27=A.I.R. 
1928 Oudh 430. . 

A finding of fact based upon the evidence be- 
fore the judicial Commitiee in another case is 
not binding in future cases what ever the evi- 
dence. 109 Ind. Cas. 461 = 7 Pat. 275= 9 P.L. T. 
589= A. I. R. 1928 Pat. 316. 

»On questions of fact or matters of discretion 

there can be precedent. Each Judge is entitled 
to come to the conclusion he thinks right on ques- 
tions of fact and in matters of discretion. 95 
Ind. Cas. 521=4 Rang. 18=5 Bur. L. J. 8 = A. I. R. 
1926 Rang. 109. 

12. Head-notes. 

Head-notes. 

If a head-note to a reported case is, in any 
way, inconsistent or not wholly reconcilable with 
the body of the judgment, it is the latter that 
must undoubtedly be looked upon as authoritaive. 
117 Ind. Cas. 210=30 Cr. L. J. 724=1929 Cr. C. 
456= A. 1. R. 1929 Nag. 279. 

Head-notes— Relianee on. 

Court should not decide questions of lav upon 
brief statements of principle to be found in the 
head-notes of reported cases without taking the 
trouble to ascertain the state of facts upon which 
the decision relied upon as an authority was 
pronounced. 71 Ind. Cas- 417=20 A. L. J. 969=4 
L.R. A. Civ. ' 31 = A. I R. 1923 All. 124. 

—Relying on head-notes of cases is not 
safe. 

It is never safe to accept the law as laid down 
in a head-note without examining the facts and 
the reasons given in the judgment. If the cases 
are examined carefully it will be found that 
the decision in each case is justified by the ac- 
tual facts of that case. 71 Ind. Cas. 605 = 45 All. 
250=24 Cr. L. J. 189 = A. I. R. 1923 All. 194. 


13. Law Reports. 

Ruling reported) in C.P. L. R., N. L. R. 

and I. L. R — Difference in — Nagpur High Court 
Rules, R. 9 (2) (b). 

(Per Mangalmurti, J., in order of reference). 
According to R. 9 (2) (b) of the rules of the 
High Court of judicature at Nagpur, there is no 
difference in the decisions reported in C.PL.R., 
N. L. R. and T, L. R. (Nagpur series) so far as 


their authority is concerned. The reporting of a 
ruling in an official report does not give it greater 
authority than it had before. I. L. R. (1948) Nag. 
565 = A. I. R. 1949 Nag. 1 (F. B.). 

Authorized reports to be followed. 

Lower Courts should follow authorised reports 
of the decisions of their High Court rather than 
the unauthorized reports. A.I.R. 19J4Rang. 39= 
35 Cr. L. J. 813=148 Ind. Cas. 908 (2). 

—Unauthorized law reports. 

A Subordinate Judge is not bound to follow a 
decision of the Judicial Commissioner’s Court 
which had not been published in the Nagpur 
Law Reports, though he is bound to give most 
respectful and careful consideration to the 
reasons which led to the decision. A.I.R. 1932 Nag. 
137=28 N. L. R. 116=141 Ind. Cas. 156. 

Unofficial reports. 

Courts should fall back on unofficially reported 
cases only when they can find no officially re- 
ported cases on the point in issue. A. I. R. 1933 
Rang. 75 = 146 Ind. Cas. 124. 

Reporting cases before decision of Letters 

Patent Appeal, impropriety of. 

It is reprehensible of compilers of law reports 
to omit to report the 1 judgment of the Appellate 
Court reversing the decision in a case which 
they have reported. A decision in second appeal 
should rarely be reported until any appeal pre- 
ferred against it under the Letters Patent has 
been* determined. A.I.R 1932 Pat. 5 = 12 P. L. T. 
308=10 Pat. 622 = 134 Ind. Cas. 954. 

Any report of Privy Council or High Court 

officially published must be taker as correct — 
Other Judgments are relevant only for reasoning 
contained therein. 107 Ind. Cas. 206 = 24 N. L. R. 
87= A. I. R. 1928 Nag. 52. 

Unauthorized reports. 

Where there is conflict between two decisions of 
the same High Court one of which is officially 
reported and the other is reported in an un- 
official report, the Courts subordinate to such 
High Court can rightly follow the one which 
is officially reported. A I. R. 1931 Rang. 279= 
9 F. 561 = 135 Ind. Cas. 326. 

Non-official reports. 

Judgments not officially published deserve 
respect for conclusions and reasoning therein. 97 
Ind. Cas. 189 = 22 N. L. R. 108=9 N. L. J. 100 
= A. I. R. 1926 Nag. 396. 

View in a Judgment not officially published 

should be respected but such reports are not 
to be followed blindly as official reports. 93 Ind. 
Cas. 850=8 N. L. J- 153 = A. I. R. 1925 Nag. 414. 

Unauthorised reports “Indian Cases.” 

The practice of subordinate courts neglecting 
the authorised reports and taking their law from 



PRECEDENTS — 13* Law Report* 


1656 


•655 

a private publication styled “Indian Cases*’ dis- 
approved. 23 O. C. 320=60 Ind. Cas. 544. 

Law Report decision — Purpose for which 

admissible- 

A report of cases may be used as precedent for 
the decision of a cas»*. But when effect is asked 
to be given to that very order, a copy of the order 
duly certified must be produced; a report of the 
order cannot h»» looked at for the purpose. (1900) 
5 C. W. N. 307 = 28 C. 171. See also: 5 C. W. N. 
326=28 C. 289. 

14. Method of application. 

Method of application. 

No ruling can assist a Judge in arriving at 
conclusions on facts of the particular case before 
him. A. I. R. 1942 Pesh. 89 = 204 Jnd. Cas. 579. 

Text books— Notes in, on a case— Relia- 
bility. 

It is sometimes dangerous to accept as accurate 
the notes appearing in text-books. It is always 
safer to refer to the decision itself on which the 
note is based. A.I.R. 1941 Cal. 106=I.L.R. (1940) 
2 Cal. 258 = 72 C.L.J. 533 = 44 C.W.N. 840 = 42 
Cr.L. J. 385=193 Ind- Cas. 302. 

Statute susceptible to more than one 

interpretation— Authority of precedence. 

Where there is authority for the interpretation 
of some part of a statute which is susceptible of 
more than one interpretation, authority must be 
foljowi-d, but where there is no ambiguity, dicta 
which might suggest that a meaning is imputed to 
a statute winch it cannot hear must be read in 
connection with the facts of the case in which 
they are expressed. A.I.R. 1938 All. 91 = 1937 
A. L. J. 1253 = 39 Cr. L. J. 364=1937 A.W R. 1099 
= 173 Ind. Cas. 838. 

Value of — Law on question quite clear— 

Advisability of searching case-law. 

On a question which the law is clear and 
unambiguous, it is unprofitable to wander in 
quest of principles in the wilderness of decided 
cases, for when the law is clear, the decided cases 
only seek to apply the law to the particular cir- 
cumstances wh'ch are presented for consideration. 
In such cases it has only to be seen whether 
certain facts which are established attract the 
application of the undisputed and well-recognised 
principle. A.T R. 1938 Nae. 470=I.L.R. (1938) 
Nag. 535 = 179 Ind. Cas. 285. 

Method of application. 

F.very decision mu9t be examined with reference 
to and is an authority on the fact* of that parti- 
cular case. 33 C.W.N. 769= 57 Cal. 349 = A.I.R. 
1930 Cal. 42. 

Isolated dicta should not be applied. 

It will be a manifest abuse of judicial prece- 
dents to apply isolated dicta from a judgment to 
a case where the facts are in essential particulars 
different. 118 Ind. Cas. 309 = 8 Pat, 471 = 10 
P.L.T. 565 = A.I.R. 1929 Pat- 392- 


It is not proper to rely upon one or two sen- 
tences in a judgment without reference tp the 
facts of the case. 99 Ind. Cas. 677=50 Mad. 
403=25 M.L W. 61 = 1927 M.W.N. 8=38 M.L.T. 
156=A.I.R. 1927 Mad. 288=52 M.LJ. 1. 

—When decisions are sought to be applied to 
new facts it tnu9t be seen in what connexion and 
with reference to what facts the decisions or 
rulings were given. 90 Ind. Cas. 410=A.I.R. 1926 
Mad. 101. 

—To understand and apply the decision of a 
Court it is necessary to see what were the facts 
of the case in which the decision was given and 
what was the point which had to be decided. 95 
Ind. Cas. 849=A.I.R. 1926 Oudh 517, 

Facts must be considered. 

A judgment is authority for what it decides but 
not for what may be seen logically to fol'ow 
from it. To understand and apply the decision 
of any Court it is necessary to see what were the 
facts of the case in which the decision was given 
and what was the point which had to be decided. 
Each case roust be dealt with on its own merits 
and governed by i*s own circumstances. 93 Ind. 
Cas. 645 = 13 O.LJ. 1 = A.I.R. 1926 Oudh 316. 

Precedents should be read in conjunction 

with facts. 

Per Suhrawardy, J.— To avoid abuse of applica- 
tion of precedents, a decision should be read in 
conjunction with the facts of the case on which it 
is founded. The danger of regarding a decision 
based on a particular set of circumstances which 
were before the Judge's mind and formed the 
mould on which the proposition of law, however 
broadly stated, was shaped cannot be over-rated. 
1914 A.C. 25 and 1901 A-C. 495, Rel. 88 Ind. Cas. 
637 = 41 C.L.J. 456=20 C.W.N. 755 = 52 Cal. 894= 
A.I.R. 1925 Cal. 8<5 (F.B.) 

Interpretation — Proper way is to see facts 

and points. 

To understand and apply a decision of the 
Board, or of any Court, it is necessary to see 
what were the facts of the case in which the 
decision was given and what was the point which 
had to be decided. 86 Ind- Cas. 857 = 21 M.L.W, 
721 = A.I.R. 1925 Mad. 1032. 

To understand and apply a decision of the 

Board or of any Court it is necessary to see what 
are the facts of the case in which the discussion 
was given and what was the point which had to 
be decided. 83 Ind. Cas. 418 = 22 A.L.J. 254"*34 
M.L.T. 70=5 Lah. 92=5 L.R.P.C. 113 = 51 I.A. 
163 = 28 C.W.N. 953=1924 M.W.N. 650=20 M.L.W. 
406 = 26 Bom. L.R. 1108 = A.I.R. 1924 P.C. 126= 
47 M.LJ. 938 (P.C.) 

Each case must be decided on its own facts. 

Each case has to be decided on its own facta 
and circumstances. There is nothing more 
dangerous and misleading than to apply the in- 
ference to be drawn from one set of facts and 
circumstances proved elsewhere. 74 Iud. Cas. 304= 
26Q.C. 209=10 O.LJ. 46=AJ.R. 1923 Oudh 209, 
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15. Obiter-dicta. 

(a) Privy Council 
( h ) Federal Court 

(c) Full Bench 

(d) Miscellaneous. 


15 (a). Obiter-dicta— Privy Council* 

— — Obiter dicta of Privy Council — Value of — 
Duty of Courts to respect. 

It is well-settled that even the obiter dicta of 
the Privy Council are binding upon the Indian 
Courts and must be respected. 50 Bom. L.R. 696= 
A.I.R. 1949 Bpm. 115. 

— — Obiter dicta in Privy Council decision are 
binding on Indian Courts. 

The obiter dicta of their Lordships of the Privy 
Council are binding on all Courts in India if the 
said dicta contain a definite expression of their 
Lordships' opinion. A.I.R. 1946 Bom. 365=48 
Bom. L.R. 225=227 Ind. Cas- 276. 

Obiter dicta — Privy Council — Obiters 

deserve respect. 

Even obiters pf the Privy Council deserve the 
highest respect. A.I.R. 1946 Bom. 469=48 Bom. 
L.R. 313=226 Ind. Cas. 503. 

-—Privy Council. 

Per Teja Singh, J. — Even the obiter dicta of 
the Judicial Committee are binding on the Courts 
in India. A.I.R. 1944 Lah. 220=I.L-R- (1945) Lah. 
67 (F.B.). 

—Privy Council. 

The obiter dicta of their Lordships of the 
Privy Council are binding on the High Court if 
they are definite opinions expressed by them. 
A.I.R. 1943 Bom- 95 = 45 Bom. L.R. 186 = 206 Ind. 
Cas. 487. 

— — Privy Council. 

An obiter dictum of the Judicial Committee 
enunciating a principle is as much binding on the 
Courts in India as an actual decision. A.I.R. 
1943 Cal. 1=46 C.W N g32=75 C-L-J. 447= I. L.R. 
(1942) 2 Cal. 268=206 Ind. Cas. 508. 

Privy Council. 

The observation of the Judicial Committee of 
the Privy Council, though obiter, must be 
followed by High Courts. A.I.R. 1940 All. 514 = 
1940 A. W.R. 639=1910 A.L.J 826 = 1. L.R. (1941) 
All. 153= 192 Ind. Cas. 357 (F.B ) 


—Privy Council. 

The pronouncement of the judicial Committee oh 
a point of law, though obiter, is binding on a High 
Court. A.I.R. 1940 Cal. 317=I.L.R. (1940) 2 Cal. 
41=71 C.L. J. 392 = 44 C.W.N. 555 = 190 Ind. Cas. 
723. 

Privy Council. 

Per Abdul Rashid, J., (in order of reference) 
— Even the obiter dicta of the Privy Council are 
entitled to the greatest respect. A.I.R. 1940 Lah. 
129=41 Cr.L.J. 591 =I.L.R. (1940) Lab. 242=188 
Ind. Cas. 498 (F.B.). 

—Privy Council. 

An obiter dictum of the Judicial committee of 
the Privy Council stands on a different footing 
from an obiter dictum appearing in a judgment of 
a High Court and cannot be brushed aside. A.I.R. 
1937 Cal. 27=40 C.W.N. 1301 = 1. L.R. (1937) 1 Cal. 
455=169 ind. Cas. 700. 

Privy Council. 

A dictum of the Judicial Committee, even if an 
obiter, is entitled to the highest respect from all 
Indian Courts. A.I.R. 1935 Cal. 419=39 C.W.N. 
770=36 Cr.L J. 1053=61 C.L.J. 376=63 Cal. 217= 
156 Ind. Cas. 1055 (F.Bj. 

Obiter. 

Where different views of a point of law are 
possible, that expressed by the Privy Council, 
even obiter, must undoubtedly be accepted. 89 
Ind. Cas. 178= A.I.R. 1926 Nag. 154. 

Obiter Dictum of. 

Where their Lordships of the Privy Council 
have distinctly summed up propositions as a result 
of a review of principles and authorities they can- 
not be treated as obiter dictum though the points 
did not arise in the case and the subordinate 
Courts are bound by them because the Privy 
Council intended them to be binding on all subordi- 
nate Courts. 83 Ind. Cas. 1044 = 27 O.C. 161 = 
A.I.R. 1925 Oudh 94. 

Obiter — Value of. 

It is necessary to remember that a case is only 
an authority for the ratio decidendi. This princi- 
ple is in cor-stant exercise when dealing with the 
decisions of Courts wherein each Judge gives or 
may give his individual opinion. It is, however, 
particularly difficult to apply the decisions of the 
judicial Committee and every lawyer in India 
knows that the Judicial Committee, in giving its 
reasons, has always a very scrupulous regard to 
the inconvenience th 2 t may be caused by obiter 

dicta. 80 Ind. Cas. 294 = 51 Cal. 124 = 27 C.W.N 
1013 = 40 C.L.J. 171 = A.I.R. 1924 Cal. 508. 


Privy Council ruling. 

When the Privy Council interprets a section or 
lays down a principle of Jaw, High Court is bound 
to follow the interpretation or principle whether it 
is obiter or not. A.I.R. 1940 Cal. 97=44 C.W.N. 
82=41 Cr.L.J. 328=I.L.R. (1940) 1 Cal. 231 = 186 
Ind- Cas. 486. 


•UDiter — value ox. 

Where a point directly arises f 0 r decision it is 
the duty of the Court to consider the point for 
itself giving of course, due weight to any words 
wind, fell, although obiter from their Lordship,. 

517=14 C M S LJ 78 3 = 49 6 ^ 423 = A ' 1 - R ' 1923 
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15 (b). Obiter- Jicta — Federal Court. 

Obiter dicta of Federal Court— If binding 

on High Court. 

Since the Federal Court has become the Su- 
preme Court of th'S land, even dicta must be 
followed by the High Court unless there is very 
good reason for not doing so. 53 C.W.N. 728. 


It frequently happens that the contentions raised 
by the plaintiff require two or more separate 
decisions in the same judgment. The legal decision 
on one point (if decided after argument) does not 
become obiter dictum merely because the decision 
on the other two points was sufficient to decide 
the case. A.T.R. 1938 Pat. 22=18 P. L. T. 977=4 
B.R. 178=16 Pat. 766=172 Ind. Cas. 840 (F.B.) 


— —Federal Court. 

liven when obiter, the observations of the 
Federal Court must he treated with great respect. 
A. I.R. 1941 Mad. 913 = 54 L.VV. 4s2=I. L- R. (1941) 
Mad. 874 = 1941 M.W.N. 887 (2)=1941-2 M.L.J. 607 
199 Ind. Cas- 356. 


15 (c). Obiter-dicta— Full Bench. 


Obiter dicta. 

Decision though on a point not in issue but 
necessary for points in issue is not obiter. 100 
Ind. Cas. 849=A.I.R. 1927 L a h. 259. 

— — Remarks in case dismissed for want of juris- 
diction are obiter. 84 Ind. Cas. 714=47 All. 268= 
22 A.L.J. 1106=26 Cr L.J. 362 = 6 L.R.A.Cr, 25 = 
A I.R. 1925 All. 230. 


Full Bench judgment. 

A statement of law made by a Chief Justice de- 
livering the judgment of a Full Bench, though 
obiter dictum, is entitled to great weight. A. I.R. 
1943 Mad. 43 = 55 L.W. 794= ( 1942) 2 M.L.J. 678 
= 1942 M.W.N. 704 = I.L.R. (1943) Mad. 309 = 205 
Ind. Cas. 1 (F. B.). 

Decision on a question referred to Full Bench 

should not be ignored on the ground of its being 
obiter. 65 Ind. Cas. 980 = 24 O C. 361 = A. I.R. 1921 
Oudh 217. 

Obiter dicta. 

Obiter dicta of the majority of a Fuli Bench 
should not be usually departed from bv a Division 
Bench especially if they are acted upon for a length 
of time. 45 Cab 259 = 21 C.W.N. 959 = 41 Ind. Cas. 
561. 


15 (d). Obiter dicta— Miscellaneous. 

Obiter dicta - Decision based upon two se- 
parate grounds— Decision based upon one of 
them sufficient— Decision based upon the other 
— If obiter. 

Per Meredith, J.— When a Court bases its 
decision, upon a point which it has to decide, 
upon two separate grounds, it cannot be said that 
the decision upon one of those grounds is obiter 
merely because the decision upon the other ground 
would be itself sufficient. 29 Pat. 7 1 =^3 1 P L.T. 14 
= A. I.R. 1950 Pat. 50 (F.B.) 


Decision of two points raised— Decision on 

first sufficient to dispose of case— Decision on 
other point, if obiter. 


Where, in a case, two points arc raised and there 
is a definite decision by the Court on both the points, 
the decision on one of them cannot correctly he 
described as an obiter dictum merely because the 
decision on the other point decided first was 
sufficient to dispose of the case. A. I.R- 1939 Mad. 
433=1939-1 M Lj. 429 = 49 L.W-383 = 1939 M.W.N. 
445= 189 Ind. Cas. 386. 


Decision on one point given though decision 

on other point sufficient to decide case — 
Former decision, whether obiter. 


Dicta used merely at large in judgment are 

not binding. 

Dicta by Judges, however eminent, ought not to 
be cited as establishing authoritatively propositions 
of law unless the dicta really form integral parts 
of the train of reasoning directed to the real 
question decided- They may, if they occur merely 
at large, be valuable for edification, but they are 
not binding. 42 Mad. 711 at page 734, Foil. 65 
Ind. Cas. 786 = 5 N.L.J. 114=19 N.L.R. 81 = A. I.R. 
1922 Nag. 1. 

Obiter dicta — Value of. 

A n expression of opinion by the High Court 
which is not necessary for the decisi°n in a case 
is not an authoritative ruling. 276 P.L.R. 1913 = 
20 Ind. Cas. 280. 

Obiter Dicta— Application. 

Obiter Dicta are to be applied with reference to 
the facts of the case in which the Dicta are made 
and should be interpreted in connection with the 
body of the judgment. 33 Mad. 265 = 7 M.LT. 1 = 
19 M.L.J. 778=5 Ind. Cas. 4. 

Obiter dictum — Definition. 

A exposition of the law necessary for the 
Judgment pronounced is notan obiter. (1909) 37 
C. 467 = 14 C.W.N. 1114 = 7 Ind. Cas. 359. 

Obiter dicta— Value of — How far authorita- 

tive. 

A judge ought, with all due rcspect» to examine 
into dicta but he must not allow any number of 
them to affect his judgment. (1902) 4 Bom. L.R. 
90=26 Bom. 437. 


16 . Observations. 

Binding character— Observations in case— 

Value of. 

A decision of a Judge of co-ordinate jurisdic- 
tion, which is really a decision on the point at 
issue has to be followed and would be binding. 
But general observations which are to be found 
in the various authorities have got to be constru- 
ed with reference to the facts and circumstances 
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of the cases in which they have been made. 52 

Bom. L.R. 643 =A.I.R. 1951 Bom. 249 . 

• 0 

Binding character— Observations in case— 

Value of. 

When general observations are made in any case, 
they must always be read as made with regard to 
the facts of the particular case before the Court 
and not ? as laying down an absolute general 
principle Irrespective of the facts of that case. 27 
Pat. 1187 = A.I.R. 1949 Pat. 307=29 P.L.T. 460 . 

——Observations must be read along with facts 
of case. 

The observations in a case must be read along 
with the facts of the case, and should not be, unless 
expressly so pronounced, read as laying down any 
general propositions of law. A.I.R. 1946 B°m. 353 
=48 Bom.L.R. 100 = 226 Ind. Cas. 102 . 
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% 

is unnecessary for the purpose in hand, have no bind- 
ing authority on another Court, though they may have 
some merely persuasive efficacy. Consequently, the 
view of a Judge on a certain section of the Income-tax 
Act which wan not necessary for the decision, is not 
binding on the Income-tax Authoriiies. A.I.R. 1938 
Cal. 557=177 Ind. Cas. 255 (S.B.). 

—Observations. 

Observations in a judgment should not be divorced 
from the context and they cannot be said to support 
the view enunciated separately from the context. 
Quinn v. Leatham, (igoi). A. C. 495, Rel. on. 1 1 7 
Ind. Cas. 657=10 Lah. 657 = 30 P.L.R. 489= A.I.R. 
1929 Lah. 609 (F.B.). 


17. Old Authorities* 


Observations to be read in light of facts. 

Observations in every case have to be read in the 
light of the facts which the Court has to decide 
upon, and it will be a wrong principle of inter- 
pretation to merely take up a sentence and treat it 
as a general proposition of law, deprived of its 
context and the facts of the case in which the 
observation was made. A.I.R. 1946 Bom. 423 = 226 
Ind. Cas. 138=48 Bom. L.R* 90 = 1 L- R. ( 1946 ) 
Bom. 89 . 

Observations of Judges should not be torn 

from context or read without reference to 
facts. 

It is always dangerous to rely on observations of 
Judges torn from th^ir context or read without 
reference to the facts of the case which necessitat- 
ed the particular observation. A.I.R. 1946 Bom. 
482=48 Bom L.R. 393 = 227 Ind. Cas. 67 . 


Old authorities — Great importance is to be 

attached to old authorities. 

Great importance is to be attached to old authori- 
ties, on the strength of which many transactions may 
have been adjusted and rights determined except 
where they are plainly wrong, and especially where 
the subsequent course ofjudical decisions has disclos- 
ed weakness in the reasoning on which they were 
based. West Ham Union v. Edmonton Union, (1908) 
A.C. 1. Foil. 98 Ind. Cas. 794=5° Bom. 306 = 28 Bom. 
L. R. 75o=A.I.R. 1926 Bom. 410. 

Old authorities deserve special importance as many 

rights may have been founded thereon. (1908) AC. 1 
Foil. 84 Ind. Cas. 397=49 Kom * 99=26 Bom. L. R. 
847 = A.I.R. 1925 Bom. 12. 


18 Practice of Courts. 


——Observations and facts of a case— Deduc- 
tion of principle. 

The observations in a case must be read as 
relating to the facts of that case and it is, there- 
fore, first necessary to notice the facts and then to 
notice the observations. A.I.R. i 945 Bom. 238 = 
1945-13 I. T. R. 113 = 47 Bom. L. R. 174 = 1 . L.R. 
( 1945 ) Bom. 419 . 

——Full Bench. 

An observation of the Full Bench deserves the 
greatest respect. A.I.R. 1913 Lah. 170 = 45 P.L.R. 
265 = I. L.R. ( 1943 ) Lah. 6 4 6 = 208 Ind. Cas- 345 
(F.B.). 


Opinion expressed by Privy Council. 

. Even if the actual point before Courts in India 
was not in issue in the earlier litigation, the opinion 
expressed by their Lordships of the Privy Council on 
that point in that litigation would be binding on the 
Courts. A.I.R. 1943 Pat. 327=22 Pat. 220 = 210 Ind. 
Cas. 426* 

View of Judge on section of statute, not 

necessary for decision. 

Statements which are not necessary to the decision, 
which go beyond the occasion and lay down a rule that 


Cursus curiae — Scope of doctrine — Applicabi- 
lity to proceedings under S. 145, Cr. P. Code. 

prr Meredith, J. — The doctrine of c u rsus Curiae 
means merely this that where a certain view has been 
taken in along series of decisions over a long period 
and has become the basis upon which many titles have 
become settled, then that view should continue to 
prevail despite the fact that two views may be possible. 
It has no application to proceedings of a quasi-judicial 
nature like the proceedings under S. 145, Cr. P. Code, 
where there is no question of any tale being unsettled, 
and the prevailing view has had highly undesirable 
consequences. Tnc do< trine of c u rgus curiae should 
never stand in the way of putting an end to an abuse 
of preventing a remedy where things arc manifestly 
wrong. Where reform is made the slave of authority, 
the result is stagnation. 27 Pat. 1027=30 P.L.T. 41 = 
A.I.R. 1949 Pat- 146 = 50 Cr.L.J. 299 (S.B.). 


Court cannot depart from official translation 

except upon expert evidence. 


It is not legitimate for the Court to depart from the 
official translation except upon expert rvidence which 
the parties should have an opportunity of testing A.I.R 
1946 P. C. 185 =59 M. LAV. 681 = 1946-2 M L. J. 408 
= 1 q.j6 A.L J. 491 = 51 C. VV ,N. 205 = 73 j. A.' 264 = 
1946 A.W.R. (I».C.) 205 = 1. L.R. (1947) Mad. 159 = 227 
Ind. Cas. J2 (P.C.). ' 
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Practice of Con* tl. 


Two possible views*-* View Held in previous 

decisions should be followed. 

When there are two possible views about a matter it 
is better ihat that view should be followed which has 
been already held by Judges in previous decisions. 
A.I.R. 1946 All. 448=1946 A. L. J. 330= 1946 A.W.R 
H.C. 534—226 Ind. Cas. 553 (F. B.). 


Bombay High Coatf — Interpretation of All 

India Statute — Considered opinion of another 
High Court when to be followed. 

It is a practice adopted by Bombay High Court to 
follow the general principle that in the interpretation 
of an All India Statute, as far as possible, considered 
opinion of another High Court should be followed 
unless the Court cannot Conscientiously accept that view. 
A.I.R. 1945 Bom. 258=1945-13 I. T. R. 245=I.L.R. 
(1945) Bom. 528 = 47 Bom. L. R. 159. 

Cursus curiae of Calcutta High Court, whether 

binding on Patna High Court. 

When there is a cursus curiae of the Calcutta High 
Court upon a certain question, the Patna High Court 
will ordinarily follow those decisions. A.I.R. 1945 
Pat. 15^ = 23 pat - 862. 

— —Cursus curiae— Applicability. 

The principle of cursus curiae or the rule of practice 
in the sense of the practice of the Court to decide the 
construction in a certain way, can only he applied 
when first the statute is ambiguous; secondly when the 
decisions arc consistent throughout, thirdly, when title* 
are dependent upon those decisions. A. I. R. 1935 
Pat. 2gt= 16 P.L.T. 451 = 14 Pat. 672= 157 Ind. Cas. 
98 (F.B.). 

— — Although a High Court may have its own rules of 
practice, these rules of practice are not binding upon 
mofussil Courts which are bound by the Civil P. C., 
and noihiug else. A.I.R. 1934 Rang. 174=149 Ind. 
Cas. 774 * 

I 

Practice. 

In absence of ruling by local High Court on a point, 
rulings of at least two other High Courts should be 
considered for coming to proper decision — Plea should 
not be rejected simply because there is no ruling on it 

by local High Court. 32 P.L.R. 92—129 Ind. Cas. 

276 = 1930 Cr. C. !227=A.I.R. 1930 Lab. 1051. 

Practice of Courts. 

Per Kinkhede, A. J. C. — The High Court is not 
necessarily bound to follow a practice which is not 
warranted by law; A.J.R. 1918 P.C. 188 and 12 All, 
129 (F.B ), Rel. on. 123 Ind. Cas. 417“ 12 N.L. J. 185 
= A.I.R. 1930 Nag. 73. 

Where practice Is founded on erroneous 

construction of statutes it should be corrected. 

Where a course of practice is founded upon an 
erroneous construction of a statute, there is no princi- 
ple which precludes the Court from correcting the 
error, and to hold that the matter is not open to review 
would be to give effect of legislation to a decision 
con«rary 10 the intention of the legislature, merely be- 
cause it has happened, for some reason or other, to re- 
main unchallenged for a certain length of time. 
127 lud. Caj. 690= A.I.R. 1930 Sind 217. 
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——A rule of practice, eve n if it be statutory, can, 
when found to be inconvenient, be altered by compe- 
tent authority, m Ind. Cas. 413=52 Bom. 597=55 
I.A. 360=30 Bom. L- R. 1242=28 M. L W. 257=26 
A L A J ;.‘ 220= 4 8 C. L. J. 451 = 1928 M. W. N. 893'= 
32 C. W. N. 953= A.I.R. 1928 P.C. 208=55 M. L. T. 
523- (P.C.). 


Courts must abide by the words of a rule of 

Court'having the force of law without attempting to 
reform it according to the supposed intentions of the 
Legislature or attempting to exclude cases which fall 
within the exposed meaning of the rule in order to 
make the law reasonable. For the office of Courts is 
jus dlcere and not jus dare. 78 Ind. Cas. 583 = 18 
S. L. R. i9=»A.I.R. 1925 Sind 49 (F. B.). 


■wncre a rule 


jaw !■ cicat, unamoiguous ana 
well founded f a decision though old and universally 
followed should be overruled if based on a misconcep- 
tion. 90 Ind. Gas. 341 = 3 Rang. 549=4 Bur. L.J. 
i8g=A.I.R. 1925 Rang. 340 (F.B.). 


^Questions of practice in India are to be determin- 
ed in accordance with the principles laid down by the 
Courts in India. 80 Ind. Cas. 317=51 Cal. 62=28 
C.W.N. 6=A.I.R. 1924 Cal. 405. 


Where a practice has existed, it is convenient 
except in cases of extreme urgency and necessity, to 
adhere to it, because it is the practice even though 
no reason can be assigned for it. 77 Ind. Cas. 949 = 51 
Cal. 331 = 38 C. L.J. 365=A.I.R. 1924 Cal. 473. 


Uniformity In. 

Policy requires that there should be uniformity, cer- 
tainty and continuity in legal decisions so that titles sup- 
posed for many years to be sound and marketable might 
not be unsettled. 41 Bom. z 8 1 = 17 Bom. L.R/ 799 = 3 * 
Ind. Cas. 106. 


Case law, binding effect of. 

The Courts must always hesitate to overrule deci- 
sions which are not manifestly erroneous and mischie- 
vous, which have stood for many years unchallenged, 
and which from their nature ‘may reasonably be 
supposed to have affected the conduct of a large por- 
tion of the community in matters relating to rights of 
property. Young v. Robertson 4 Macqueen 314 (345) 
Foil. Acting on this principle the Court in the case 
refused to dissent from 18 C. 333 » 28 C. go. 5 Ind. 
Cas. 309= 11 C. L. J. 106. 


19. Previous Courts* decisions. 

Madhyabharat High Court — Decision of 

Indore High Court — Binding character of. 

Decisions of the Indore High Court are binding on 
the Madhya Bharat High Court. 3 A.I.Cr.D. 413= 
A.I.R. 1950 M.B. 17=51 Cr.L. J. 731- 


Ruling of Coart of Jadical Commissioner of 

Sind— If binding on Chief Court. 

The ruling of the Court of the Judical Commissioner 
of Sind, though entitled to great weight, is not binding 
on the Chief Court. I-L.R. (194*7) K*r. 216 = A.I.R. 
1948 Sind no. 
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ttlgh^w " CUef Conrt «• — b-ding on 

A decision of a Bench of the Chief Court (PuniaM is 
not binding upon the . Panjab) Hiwh Court AIR 
1944 Lab. 4*7 = 46 P.L.R. |o, = „| Ind Cai. 53. ‘ 

-—Oudh Chief Court, 

•A decision of the Oudh Judicial Commii- 

lictaers Court, though not binding upon the Chief 
Court, should be followed unless very strong reasons 

“STn'wN COMrary ' A 1 R - '943 Oudh 3 e 0 
Sd^Cas 5^4 • 153=1943 A W - R 0C - 38 (i)=2o6 

Commissioner'^ clltl. ^ ° f J"^* 1 

Though the Sind Chief Court must regard w iih 

cSSrt Ct thiVK^n° nS ° f thC > dicial Commissioners 
ATR ,0 Chief Court i» not bound by those decisions. 

Ca*. Vi 43 Smd 842=1 L R * (I943 ' Kar - 3«5=an Ind. 

“ Previous Courtis decisions. 

A decision of the late Oudh Judicial Commissioner’s 
Court 11 not bindig on the Chief Court. 08 T n d Cas 

74«-3 O.W.N. B69-A.I.R. ,927 Oudh 1. 

SIn g, e Judge’s judgments of the Sind Sadar 

,. thouwh entitled to every respect, arc in n o 

nfo y r >U l d o g ° n Sind i ud,claI Commissioner’s Court. 
103 Ind. Cas. 440 = A. I. R. 1927 S ind 225. 

j— Although the decisions of the late Judicial Commis- 

C °j ,rt l , ° f ,.° udb ar f properly deserving of all 
espect and should never be brushed away or treated 
tightly, they are in no way authoritative after the Chief 
Court came into existence. They can be ard should be 

a° rdtr '° gain J fr ° m thcm 'he advantage of 
tbc considered opinions and arguments that they con- 

c£’ Jo? n o u/ C M 0t ' n any Way aut ^°rit a tive. 05 Ind. 

6 C »rR 3 .? 9s ^ N 6 u 4 dk , r 4 ? Cr L J 7 ® 3 = >3 < 3 - L.j. 

-The decisions of the Judicial Commissioner’s Court 
of Oudh are not authority in the Chief Court, although 
they should always be irratcd with respect ard the 
reasoning in them closely examined. 97 ind. Cas. 
r? 1 ^ 13 592=3 O.W.N. 6ai=A.I,R. 1926 

Oudh 544. 

0 

20. Privy Council. 

Re-opening of previous decisions of Privy Council. 

\ ^r CC f ? rivy Council — Practice — Precedent. 1950 
A. L. J. 539 (P.C.) 5,0 


77 , Pr Iyy Cou **cil Decisions and obiter dicta of— 
Value of Enactment of Legislature to contrary effect 
—If prevails over Privy Council decision. 

All decisions and even obiter dicta of the Privy 
Council are entitled to be respected by the Court, in 
India* but where there is an express proviiion contained 
in a statute enacted by the Legislature to the contrary 
effect, even the weighty pronouncements of the Privy 
Council have to give w ay to such enactment of the 
Legislature. 52 Bom. L.R. 231 = A I.R. 1950 Bom. 230. 

Privy Council— Decision of authority of in 

Mysore. 

U—F. Y. D.— 53 . 
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effect thC P / ivy . CounciI cannot l a *c the 

effect ofa binding precedent m Mysore; but in cases 

be aoohVdl, y aay rUi f ng .° f lhe M y sore Court, “ay 
be applied as a general principle of law, being entitled 

to 1 espect. 53 Mys. H.C.R. ,7 = 28 M>s. L. J. 80. 

Ma P -^„S°„; n '^' Ci,i0n in appral oth " * ha “ 


Sec Government of India Act 

A.I.R. ig 4 8 Sind too (F.BJ. 


(i 935 ), S. 21a. 


of — Which c C oTpJe!e n rr.d' >USe °' 

ritv WnHin" ° f th k I i? U,C of Lordl is the highest autho- 

[herefoH. d h5 ° n ^ 9° Urt8 and Dominio ™ and may 
therefore be preferred on a question of common law to 

kJ ^ ^ fi-w'p 011 ofth ^. P ‘;i v y Council. I. L.R. (i 94 6) 
Kar. 416 — A-I.R. 1 947 Sind 154. 4 ’ 

decisk!ns Vy CounciI ~ If and when bound by its previous 

Aii ( ;“1 a c T ;: perancf Act - (,946) 3u = 

—Interpretation contrary to express words of 
sible L ° sbips of Pfiv y Council i s not permi s - 

It may be permissible to interpret the dictum of their 
Lordships of the Privy Council in a particular way in 
a single case, but where that particular view has been 
expressed on more than one occasion even though the 
particular question wa, not under consideration in the 
appeal Hseir, any interpretation contary to their Lord- 
ships express words is not permissible. A.I.R. i 945 
Nag. .56=1945 N.L J. 128 = 1. L.R. (.945) Nag. 286. 

——Privy Council— Decision In conflict with that 
01 House of Lords -Duty of Courts in India. 

A decision of the Privy Council is binding on the 
Couits in India, although it is in conflict with a deci- 
sion the House oj Lords. I .L.R. (i 94 6) Lab. 602 = 

116 (f!b ) Ga *‘ 546=48 P ' L R - 1 *6= A.I.R. 1946 Lab. 

3 r, _ is no J. °P cn . t0 lhc Indian Courts to attempt to 
draw fine o.stinctions in the pronouncements of the 

foo IC * it n A IR - *940 Pat. 707=19 Pat. 

088 — 7 B.R. 250= 191 Ind. Cas. 773. 

Binding effect. 

Law can scarcely be logical, where it is moulded and 
modifled to give effect to intruding custom. It i s no t 
tile function ol the High Court for that reason to cavil 
at ati 1 established principle ii it has support of the ludi- 
cial Committee. Its .1 logic, if any, baa to be mended 
only by resort to Irgulat.on. A.I.R i 939 Mad. = 
4 ® k-W. 717 — x 939 M.W.N. 522=^(1939) 1 M. I I 
B3I-I-L.R. (1939) Mad. 622= 189 Ind. Cas. 123. 

~~ Pr 1 inC I ,p ^ eQ oncia*ed by Board must be 
lowed In India. 

It is not open to the Court, of India to question ,nv 
principle enunciated by the Board which m,7\ V 

fore, be followed irrespective of 

embarrassing results which may attend the annl? - ?‘ U 
of that principle. AiR. .,,8 Nag 42g = .«Tn , T 

237 -I L.R. (1939; Nag. 88 = 179 ind. Cas.^a. ’ ^ 


fol 
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_ — Pronouncements of — Whether should be 
viewed as enactments* 

The Courts in India are bound by the decisions of the 
Privy Council on questions of law and no Court in this 
country would ever entertain an agreement tnat a view 
of the law expressed by the Privy Council should not be 
strictly followed. But the pronouncements of their 
Lordships of the Judicial Committee should not be 
viewed as enactments of the legislature. A.I.R. 1938 
Pat. 278=19 P L.T. 281=4 B.R 656=17 Pat. 430 = 
175 Ind. Cas. 783. 


Appeal preferred to Privy Council even when 

no appeal lay— Appeal heard— Value of precedent. 

Where even when no appeal lies to the Privy 
Council, an appeal is preferred to it and is heard by the 
Privy Council, the mere hearing of the appeal by the 
Judicial Committee is not n ccessarily to be regarded 
as a ruling by the Board that such an appeal is main- 
tainable. A I R. 1937 M^d. 930 = 1937 M.W.N. 762- 
46 L.W. 416=177 I“d. Cas. 177. 

It isopen to the Court not to rely upon a Privy 

Council case on the ground that it was inapplicable 
but the Judge is hopelessly in enor when he refuses to 
follow it because it was of a date anterior to a ruling 
of his High Court and that he was bound to follow that 
ruling in preference to the judgment of the Privy 
Council. AI.R. 1936 Lah. 183=38 P-L-R. 337=*6i 
Ind. Cas. 300. 


Decisions of Judicial Committee— Whether 

binding on King’s Bench Division. 

Per Mukerji, J. — It is undisputed that the authority 
of the Judicial Committee, 10 far as its effect on Indian 
Courts is concerned, is far greater than that of any 
other Court in the British Isles. Decisions of the Privy 
Council, though entitled to very great weight every- 
where arc not binding on King’s Bench Division. 

A.I.R* >933 Gal. 4*9 = 39 C.W.N. 770-36 Cr.LJ. 
1053 = 61 C. L.J. 376=63 G. 2i7=>56 Ind. Cas. 

1055 (F.B.). 


Every decision of the Judicial Committee must he 

treated to be correct and if there is apparent conflict 
between two decisions, it must be taken that they are 
applicable to different sets of facts. A.I.R. *93 2 Gal. 

4^0 = 36 C.W.N. 183=138 Ind. Cas. 139. 


It is the duty of the High Court to loyally follow 

the decisions of the Judicial Committee and to accept 
the principles of law laid down by that tribunal. A.I.R. 
1931 Rang. 113= >32 Ind. Cas. 284 (I'.B.). 


•Binding nature of. 

It is not open to the Indian Courts to consider how 
far the principle laid down by the Privy Council is in 
accordance with either the letter or spirit of any per- 
sonal law as is expounded in the book* or as under- 
stood by the parties. The 

binding on the Indian Courts and the latter arc bound 

to follow them. AIR. 1925 P - C ’J , 7 a p an ? 3 1 a B ,r* 
409, Foil. 116 Ind. Cas. 499=25 N.L.R. 144-A.I.K. 

1929 Nag. 98 (F.B.). 


Privy Council— Binding nature of. 

It is not open to the Court* in India to question any 

pnocipk enunciated by the Privy Council even if it 

was ui.iictcs.ary, for the decision of the suit before thru 
i_»o; Uthipi to lay down those principled A.I.R. ly* 5 


20 . Privy Council. 0 • *668 

JP.C. 272, Rel. on. 12 N. L.J. '75=26 N.L.R. 39= 
A.I.R. 1929 Nag. 2ti. s ' ) " u 

j _ , , j • 1 ’ * ‘ 

— — View of law assumed by Privy Council 2a not 
binding. . d ' '■ ! 

The assumption of a certain view of law in a judg- 
ment of the Privy Council for the purpose of deciding 
another question cannot be regarded as a binding deci- 
sion. It has even less force than an obiter dictojn; 
for it is not necessary to prove or decide what is admit- 
ted. 107 Ind. Cas. 244 = 50 All. 232 = 25 A. L.J. 922= 
A.I.R. 1928 All. 52. ' i ’ - 

It it not open to the Courts in India to question 

any principle enunciated by the Privy Council. 
108 Ind. Cas. 501=52 Bom. 385=30 Bom. L.R. . 330 
= 10 A.I.Cr.R. 118=29 Cr. L.J. 4 0 3 ==A - I * R *9 28 
Bom. 130. 

—The interpretation which their Lordships of the 
Privy Council put upon a prior Privy Council case 
is binding upon all the Courts of India. 112 Ind‘ 
Cas. 496=55 Cal. 903 = 32 C.W.N. g , 3=A.I«R. 1928 
Cal. 670. ' ' 1 

Privy Council decision is binding on all Indian 

Courts as soon as promulgated. 101 Ind. Cas. 155“ 
51 Bom. 231=29 Bom. L-R. 269= A.I.R. *9 2 7 Bom. 

«57- : . 

-Privy Council decision not on appeal from India — 

Indian High Courts are not bound by it. 99 -Ind. 
Cas. 7oo=A.I.R. 1927 Mad. 261=52 M.L.J. 8. 


— —Binding nature of. 

It is not open to the Courts in India to question 
any principle enunciated by the ' Privy Council, 
although they have a right of examining the facts of 
any case before them to see whether and how for 
the principle on which stress is laid applies to the 
facts of the particular case. Nor is it open to them, 
whether on account of “judicial dignity” or other- 
wise, to question its decision on any particular issue of 
fact. Any application for review of judgment on 
grounds pcrrassiblc by law only lies to the Judicial 
Committee. 91 Ind. Cas. 370=28 O.C. 35 a =52 I.A. 
398 = 24 A L.J. 1=47 All. 883 = 1926 M.W.N. 83=43 
C.L.J. 51 = 6 L.R.P.C. 195=3 O.W.N. 1 = 13 O.L.J. 
19 = 28 Bom.L R. 1110=30 C-W.N. 626—A.I.R. 1925 
P.C. 272 = 50 M.L J. >8 (P.C ). 


Binding nature of. 

The decision of the Privy Council is binding on all 
the Courts in the Indian Empire and cases decided 
by the I ligh Courts in India before that decision are 
not of any assistance at all 72 Ind. Cas. 14= 11 L.B.R, 
451=2 Bur.L.J. 34=A.I.R. 1923 Rang. 122. 


The Privy Council are not bound by the reasons 

of their decision in a previous case. 60 Ind. Cas. 
534=43 All. 228=48 I.A. 195= »9 A.L.J. 317—23. 
Bom.L R. 654=33 C. L.J. 388=25 C.W.N. 564=1921 
M.W.N. 300=2 P.L.T, 257=A.I.R. 1921 P.C. 62=40 
M.L.J. 387 (P.C.). 

7 Privy Council decision after full consideration 

of question— No positive result arrived at— Decision 
must receive great weight. it_L.B.R 0 163 = A.I.R* 

1921 L.B. ^7. . jC ' 
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——Privy Council— Dicta. 

Though a decision of the Privy Council is only 
an authority for what it decides the general remarks 
of the Privy Council are ordinarily considered as 
having binding force in this country. 19 C.W.N. 
972= 16 Cr.L.J. 641 =30 Ind. Cas. 465. 

Privy Council decision in appeals not from 

for Indian tribunal — How binding. 

A Privy Council decision is binding on Indian 
Courts though not given in an appeal from an Indian 
tribunal. 38 Mad. 941 = f 1913) M.W.N. 558=14 
M.L.T. 137 = 25 M.L.J. 162 = 20 Ind Cas. 546. 


-Mixed question of law and facts. 

Conclusions arrived at by the Privy Council on a 
mixed question oflaw and facts are entitled to great 
weight even where its judgment is not res judicata. 

37 »r M u?;, 92=3 4 M LJ- 652 = 10 M.L.T. 2y8=(i9u) 
2 M.W.N. 328=12 Ind. Cas. 389. 


Judicial Committee’s decision — Opposed to 

principles of law — How far binding upon courts 
of India. 


The decisions of the Judicial Committee are binding 
upon courts in India and all they can do is loyally 
to accept and follow them if they are in point. 

(1903) 30 C. 666=7 C.W.N. 916. 


at. Same High Court. 

(a) Single judge 

(b) Division Bench 

(c) Full Bench. 


Decision of Judge on original side of High 

Coart. 

A Judge on the original side of the High Court 
should follow the decision of another Judge sitting 
on the same side, but such decision is not binding 
on judge* bearing, appeals from the original side. 
42 Cal. 1140=19 C.W.N. 820 = 21 C.L J. 584=30 
Ind. Cas. 68 x. 


■ Case law — Decision of single Judge, how 
far binding on the successors. 

A Judge fitting on the original side of the High 
Court is ordinarily bound to follow the judgment 
of another judge when the latter has decided a 
question of law or laid down certain principles of 
practice or procedure or judically construed any 
provision of the law prevailing in the country; but 
th'* former is not bound to follow the latter’s findings 
of fact* bared on the evidence recorded by him when 
the evidence that mny be available before the judge 
in a later ca»e may be fuller and more reliable and 
may be to lead him to a different conclusion. 1 1 B. 
4 «i; 20 B. 511, not Foil. (1907) 10 Bom-L R. 417 = 33 
B. 122. 


21 (b). Same High Court— Division Bench. 

Division Bench of High Court— Power to 

come to a conclusion contrary to that of another 
Bench of co-ordinate jurhdiqtion. 

One Division Bench of a High Court is not entitled 
to embody in a judgment a conclusion which is 
contrary to that of another Bench of co-ordinate 
jurisdiction. ,050 A.L.J. 353 = 1950 A.W.R. 348 = 
A.I.R. 1950 A. 480. 


ax (a). Same High Court— Single judge. 

~ — Decision of Single Judge of High Court— 
Duty of another judge to follow. 

If there is a decinon of a Single Judge of a 
High Court upon a que.tion of law, fnot given 

per incuriam) it is not right for any other single 

Judge of that Court whaiever his own view* may 

be to depart from it. The Judge may express his 

own view, about the matter but hi. derision should 
be to accordance with the previous decision. 42 C 
1140. referred to. 54 C.W.N 832. * 


--Decision by single judge of High Court-If 
binding on another single Judge of same High Court. 
I.L.R. (1946^ Bom 258 = 47 Bom.L.R. 098 = 222 T n d 
Ca«. .95=47 CrLJ. 378= A.I.R. i 94 6 Bom. 38: 

--Decision by single judge of High Court— Duty 
of another judge to follow. I.I .R (,p 4 s) Bom. 702 = 
46 Bom.L.R. 916 — A.I.R. 1945 Bom. 173. 


— —Co-ordinate jurisdiction. 

Generally speaking, a Judge ought to follow a dec i. 
sion of a Court of co-ordinate jurisdiction as to the 
construction of an Act of the Legislature, hut Judges 
are not entitled to legislate, or to bind their successors 
to a construction of an. Act. which the language 
plainly docs not justify. A.I.R. 1943 Bo m . , 4 f 

’4°=l- L .K. (>943) Bon. 3 Tnd. 


Bench decision of High Coart— Duty of single 

Judge to follow. 

It is not open to a tingle Judge of a High 
Court to refuse to follow a Bench decision, because 
there is some other decision of a higher Court whi h 
he prefers, when the B'-nch has diicussed and ex- 
plained that decision of that higher Court. A single 
Judge is hound to give effect to the view of a Bench 
on any particular case. I.L R. (1948) 1 Cal, 469. 


Decision of oingle Judge or of Bench of 

High Court— How far biudlng on another Judge 
of that Court. J 6 

While a decision given by a Judge of a High 
Court, sitting alone, must receive the respectful 
and careful consideration of another Judge of that 

C r° Ur i. !t k o‘ binding upon him. A single Judge 
of a High Court is, however, bound to follow the 
d'ciston of a B'-nch given on -appeal from ihr Oii K inal 
Side of .hat Court, if it covrrs the matter which is 
before him and cannot be di«t inguished. If then* is 
more than one such authority, and they are in conflict 
with each other, he must folio* that whi<h he 
consider* 10 be preferable. I.L.R. (1947) 2 Cal 113 


Bench decisions have greater authority. 

Bench decision* arc of greater authority than drei- 

SSnee J m !h e ^ ?" d , sh °' ,Id WltLd in pre- 
ference to tho»r of a single Judge A T R c V,, 

S8g-I.L R. ( I94 6) All. 178=2*3 I n d J£ *"« 

O.W.N.H.C. 188 - ina. t.,as. 467=1946 
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Decisions of another Division Bench. 1 

The decisions of the Divisional Courts upon question 
of law arc binding upon Courts of first instance and 
are, as a general rule, followed by other Divisional 
Courts as a matter of judicial comity, but if a Division 
Bench does not accept as correct the decision on a 
question of law of another Division Bench, it may re- 
fuse to follow the decision of the latter Bench and form 
its own opinion or may refer the matter to a Full 
Bench, for which the rules of High Court provide. 
But a Court of co-ordinate jurisdiction, though it 
may refuse to follow a previous decision of another 
Court of co-ordinate jurisdiction, if it considers it to 
be wrong, cannot overrule s uch decision. Overruling 
is an act of superior jurisdiction. Where a precedent 
is merely not followed, ihe result is not that the later 
authority is subsiituted for the earlier, but thn the lwo 
stand side by side conflicting v. ith each o'her and the 
law remains in doubt until settled b\ some higher autho- 
rity. A.I.R. 1943 Nag. 340 = *94.3 N.L J. 596= I.L.R. 
(1944) Nag. 1 = 214 Iud. Cas. 130 (F.B.). 

Single Judge cannot overrule view of Division 

Bench. 

A ruling of a Judge sitting singly cannot overrule 
the view of a Division Bench. A.I.R. 1942 Pat. 42 = 
7 C.L.T. 38=198 Ind. Caa. 271. 

Decision of one Division Bench — Binding effect 

on another Division Bench— Disagreement — Pro- 
per course. 

While a Judge the High Court sitting alone is not 
bound on a question of law by the decision of another 
Judge silling alone, this principle goes no further. The 
Division Bench is the final Court of Appeal in an Indian 
High Court, unless the case is referred to a Full Bench 
and one Division Bench should regard itself bound by 
the decision of another Division Bench on a question 
of law. If a Division Bench doe. not accept as correct 
the decision on a question of law of another Division 
Bench the only right and proper course *o adopt is io 
refer the matter to a Full Bench. A.I.R. 1940 Mad. 
3jG = jt L.W. 408 = (1940) t M.LJ. 400=19*0 M.VV. 
N 393 = 1 . D.R. (1940) Mad. 454=188 Ind. Gas. 250 
(F B.). 0 
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It is a fundamental principle of the constitution of 
the Court, that where one Bench of the r OU rt, in un- 
ambiguous terms has la d down the law in a certain 
sen>e, it is not competent for another B*nch of equal 
standing to refuse to follow the earlier decision, or to 
gi\eto the languagr used therein a meaning contrary 
to that which the words used would naturally bear. 
The proper and the only available course open to the 
latter Bench in such circumstances is to refer the ques- 
tion upon which there is a d»ff« rence of opinion for 
determination by a Full Bench of the Court. A I.R. 

Rang. 370=13 R. 570=36 Cr.L.J. 1487 = 158 Ind. 
Cas. 784 (F B.J. 

—Conflicting decision — Single Judge differing from 
decision of Division Bench should submit cue to 
Division Bench. 34 C W.N. 31 = A. I R. 1929. Cal. 572. 

Mirza, J — The decision of a Bench of High 
Court admitting a case, a* to the jurisdiction of High 
Court, is binding on the Bench subsequently hearing 
the case on mrri's. 112 Ind Cas. 567 = 30 Bom.L R. 
105^ = 29 Cr.L.J. 1063=11 A.I.Cr.R 32 4 =AI.R. 
1928 Bom. 390. 

— —-It is purely a point of practice of the Bombay 
High Court mat no Ben h of the High Court has 
power to bind all uther Benches in future proceedings 
as to the practice to be adopird in al] casses that may 
corne before them. 108 Ind. Cas 501=52 Bom. 385“ 
30 Bom.L.R 330=10 A.I.Cr.R. 118=29 Cr.L.J. 
4 ° 3 “A.I.R. 1928 Bom. 130. 


— Same High Court. 


, judem-*nt of a Bench is binding on the 
°“ r » sitting as a si n ele judge. 86 Ind. Cas. 
/47 = 21 M.L.W. 224 = A.I.R. 19 2 o Mad. 441 . 


Qaaere.— -Whether Judge on the Original Side 

js buund by judgment dclrve'ed on reference fiom 
Small C au* e Court, especially smee he is not 
bound by judement of Division B« nch on Appellate 

Side 81 Ind. Cas. 7^1 = 51 Cal. 588 = A.l.R. 1924 
Cal. 733 . 


A taxing Judge, whether acting administratively 

or judicially has to follow the law as laid down by a 
Division Bench of the High Court. (1940) 43 P.L.R. 
101. 

High Court’s interpretation of Privy Connell 

rulings. 

It is desirable that the interpretation put on a certain 
ruling of the Privv Council by a Bench of the High 
Court should he followed unless a larger Bench should 
di'sent from that interpretation. A I R. 1937 Pat. 
408=18 P.L.T. 187=16 Pat. 281 — 169 Ind. Cas. 963. 


Prevlou* Bench decision. 

A previous decision arrived at by a Bench cannot he 
overruled unless a Bench having power to overrule it 
u properly constituted. A.I.R 1936 Pat. 54=160 Ind. 
Cas. 1 103. 


Division Bench laying down law unambi- 
guously — Another Bench of equal status not 

agreeing —Procedure. 


Decisions on Appellate side Bench are not 

binding on the Original Side. 

The decisions of an Appellate Side Bench are 
technically sprak n g. not binding on a ludge silting 
on the Original Side; the reason bring that the 
law administer* d on the Original Fide 
is not the s»me as the law administered with 
r. femre to cases ar sipr in the mefnssil 70 Ind. 

Cas 371=49 Cal. 931 =26 C. W.N. 845 =A.I.R. 1023 

Cal. 169 . 


—High Cou r t — f*pin : on of Appeal Pench in 
form* r ra r e is not binding on another B'nch 
sitting as Court of first instance. 6 B.L.R 623 , 
Foil. 63 I d. Co s 819=48 Cal. 328=22 Cr.L.J. 
691 = A.I.R. 1921 Cal. 273 . 


21 (c). Same High Court— Full Bench. 

-Full Bench of more Judges whether can by 

majority, overrule unanimous decision of Bench 
of more Judges than majority. 
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' Obiter.— There can be no doubt that a Full 
Bench can overrule a Divsion Bench, and that 
Full Bench must cons : st of three or more Judges 
but it would s^em anomalous to hold that a later 
Full Bench can overrule an e-rlier Full Bench, 
merely because the later Bench consists of more 
Judges than the earlier. If that were the rule, it 
would mean that a Bench of sev*n Judges by a 
majority of four to three, could overrule a una- 
nimous decision of a Bench of six Judges, though 
all the Judges were of co-ordinate jurisdiction. 
A.I.R. 1°41 Bom. 408=43 Bom. L.R. 861=43 
Cr.LJ. 167=I.L.R. (1942) Bom. 26 = 197 Ind. Cas. 


“““High Court — Full Bench, ^hen satisfied 
♦hat view previously taken in High Court about 
law of limitation is wrong, can declare correct 
law. especially when its effect is to enlarge 
period. 

If, on a considerat’on of the dec'sions on the 
point in question, the Full Bench of the High 
Court is satisfied that the view previously taken is 
the wrong view, there is no reason why it should 
not accept and declare what is the rorrect view; 
more particularly is this the rase where the effect 
is not to deprive persons who have lent money 
under a bond, of an expended pfriod of limitation 
to which formerly they had been held entitled but 
rather to enlarge the period of Tmilat'ori by doing 
which there can be no deprivation of right®. 
A.I.R. 1941 Oudh 210=16 T u r k. 464=1041 

108=l94 l O.W.N. 361 = 193 Ind. Cas. 

481 (F.B.). 


- —Single Judge and Full Bench — Doubt on 
question of law. 

It is open to a Single Judge of the High O'urt 
to entertain a doubt on any question of law, but 
he is bound to follow the Full Bench ruling and 
the operative portion of his order mu't he in strict 
accordance with the ruling of t^e Pull Bench and 
Should in no way deviate from if. A.I.R. 1Q 7 6 AH. 

^ 55= ^ 6A L J - 736=1936 A W R - 531 = 164 Ind. 
Cas. 200. 


Same High Court — Full Bench decision — 
Scope. 

A Full Bench case decided by three Judges 
although it may he a decision of two Judges against 
the decision of a third, is always entitled to 'expect 
from a Division Bench presided over hv two Judges 

1 1 '?i nd ,V,^“i.. ,0 c 3 „T 1929 A. L.J. 769=51 All. 910= 
A.I.R. 1929 All. 593. 


-Full Bench ruling of a High Court is binding 

on Divisional Bench of that Court until expressly 
disagreed to by Pr, V y Council. 99 Ind. Cas* 762 = 
A.I.R. 1927 All. 244. 


Full Bench decision — Binding nature of. 

(1907) 11 C.W.N. 613-34 Cal. 735 = 5 C. L.J. 569. 


wa9 refer r ed cannot consider the correctness or 
otherwise of a decision of a Full Bench on another 
question not refetred and which was raised in the 
course of the argument before the Special Bench. 
In the present case which came from the Sambal- 
pur District: 

Held, that the Full Bench ruling in 14 C. 730 
applied, and that the suit which was for the 
foreclosure of a mortgage by conditional sale was 
governed by Art. 132 and not by A*-f. 147 , and 

having been instituted more than 12 years after 
the due date was ^arred by limitation. The Special 
Bench rave effect -to the plea of limitation 
although it was never raised in either Of the courts 
below nor in the memorandum of appeal to the 
High Court, and was taken for the first fme before 
the special B< nch, the majority being o f opinion 
that the point arose on the face of the plaint and 
there was no question of fact to be enqu ; red 
inro to e n able t 1 e court to ^i'Pose of it (1907)11 
C.W.N. 959 = 6 CL J. 237 = 34 C. 941 (F.B.). * 


22. ‘Stare decisis.* 


— — Stare decis’s. 

See also Maxims. 

-—Stare decisis — Applicability — Texts of 

Hindu Law — Translation accepted and acted 
upon. 

Where a certain translation of texts of Hirdu 
Law has been accepted and acted upon by Courts 
of law a® correct and on which questions of title 
to P r opertv have been decided, the principle of 
stare decisis would apply to prevent, a re-opening 
of the whole question involved on the ground that 
such translation is wrong. 3 Sau. L.R. 1. 


Stare decisis— Principle — Decision con- 
struing statutes— Value of. 

In spite of the rule of stare decisis, decisions 
in progresMVf |y co istr 11 inp'a statute must often he 
Stepping Stones rather than halting places 28 Pat 
102= A.I.R. 1949 Pat. 293 = 30 P.I..T. 201. 


— — btare decisis— Principle of— When applies 

and when dof-s not apply. 

The principle of stare decisis does not come 
into operation where the result of departing from 
an incorrect view of the law and following the 
correct view of the law is merely this, that in 
disputes on subjects to which that law applies a 
new set ofdefences will he put forward in the 
Courts. 1 hat purciple is applicable only where 

the effect of departing from an est*bl ; $) <d rule 

of decision will be to unsettle transactions which 
have been previoush supposed to be finally Settled 
T.L.R. 0947) All. <20=1947 A.W R (Hf 112- 
1047 A. L.J. 85= 1947 A. L . W. 284 = A IR 1947 A 
201 (F. B.). ' A * 


— —Special Bench, powers of. 

A special Bench to which a question involving 
Jhe reconsideration of a decision of a Full Bench 


Stare decisis— Application of 

matters. 


rule to fiscal 
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PRECEDENTS — 22. * Stare decisis’ 


involves ro Possibility of disturbance of tides but 
is a fiscal matter between Government and tbe 
litigant. 49 Bom. L.R. 72 = A.I.R. 1947 Bom. 259 
(F. B.). 


Stare decisis — Decisions of division Bench 

of longstanding — Power of Full Bench to over- 
rule as erroneous. 

A Full Bench of the High Court has undoubted 
power in proper casrs to correctly expound the 
law and to overrule decisions to the contrary of 
Division Benches of die Court, even though such 
decisions are longstanding. 54 Mys. H.C.R. 12 = 28 
Mys. LJ. 271 (F.B.). 


Stare decisis. 

The doctrine of stare decisis cannot be invoked 
when a rule of law, which has prevailed in the 
Counts of a Province, has subsequently been over- 
ruled by their Lordships of the Privv Counc'1 
A.I.R. 1946 Lah. 180=223 Ind. Cas. 20=48 Pun.L.R. 
210 (F. B.) 


-Principle set up by cases covering long 

period of years— Value of. 

Courts in India will be reluctant to dissent from 
the cases which cover a long period of years. A l.R. 

1940 Pat. 633 = 21 P L.T. 897 = 20 Pat. 13 = 191 Ind. 
Cas. 340. (S. B.). 


Applicability of. 

Principles of stare decisis do not apply and the 
Courts arc rot precluded from giving effect to what 
they consider to be the law when security of title 
is not affected and no injustice rtsuMs from so 
doing. A.I.R, 1939 Nag. 186 = J.lR. (1939) Nag. 
250=1939 N.L.J. 228 = 183 Ind.Cas. 128 (F.B.) 


Long course of decisions-Effect. 

A Court of Law ought to hesitate before upset- 
ting a long course of judicial derisions and 
particularly where, on the fa th of such decisions, 
rights of the subjects have for a long time come 
into existence and dispositions of property have 
been made and entered i r t 0 . A.I.R. 1937 Bom. 279 
= 30 Bom. L.R. 382=1. L.R. (1937) Bom. 508=170 
Ind. Cas. 393 (F.B.) 


Applicability of principle. 

When there is any doubt at all as to tbe correct- 
ness of one or other of two points of virw, both 
being possible, the Courts should he always in 
favour of applying stare decisis, but when the 
Legislature intervenes, this is impossible, A.I.R. 
1937 Rang. 56 = 167 Ind. Cas. 449. 

It would be dangerous to go back upon a long 

course of decisions and not to adhere to the well 
recognised principle of stare dcrisis* A. I. R. 1933 
All. 634=193 3 A.L.J. 1079=55 A. 743=148 Ind. 

Cas. 26 
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Where decisions are directly contrary to a 

statute it is the duty of a Full Bench tooverrule the 
privious decisions even though they might havo 
stood for a very long time. But where the Act 
is atleast ambiguous and the Court does not fee! 
absolutely able to overrule them, it would be .uq? 
safe to disturb the course of rulings. A.I.R, 1932 
All. 617=1932 A.L.J. 941 = 55 A. 24=140 Ind. Cas. 
631 (F.B.). 


* « 

r it 


Rule of. 


r • if r .vu.' 

. _ : . M = t<m .5.J.0 

The Courts in Tndia must not depart from a 
long consistent course of decisions simply on the 
basis of a dictum ora supposed dictum of their 
Lordships of the Privy Council on a matter on 
which it was not directly necessary for their Lord- 
ships to decide in the case. A.T.R. 1931 All. 162— 
1931 A.L.J. 122=53 A. 239=135 Ind. Cas. 119 
(F.B.). 

T 


•H »* t 

Doctrine of. , ii<, y.» 

The Courts must always hesitate to overrule de- 
cisions which are not manifestly erroneous and 
mischievous which have stood for many years un- 
challenged and which, from their nature, may rea- 
sonably be supposed to have affected the 
conduct of a large portion of the community in 
matters relating to rights of property. A.I.R. 1931 
Pat. 241 (251) = 12 P.L.T. 423 = 10 Pat. 670=133 
Ind. Cas. 337 (F.B.). • - 


Stare decisis — Cases of contracts relating to 

land. . • 

The principle of “stare decisis'’ is especially im- 
portant in cases of contracts relating to land and a 
different view of law from that established by a 
series of decisions should not betaken. 32 Bom. 
L.R. 272 = A.1.R. 1930 Bom. 213. , , , ... 

" (. : • * 


Stare decisis — Applicability. 

The principle of stare decisis ought to apply to 
a doubtful question of law, if it is so regarded, 
the decision on which may have affected the 
marital relations of many persons and the legiti- 
macy of their offsprings. 113 Ind. Cas. 156— 
32 C.W.N. 610= A.T.R. 1928 Cal. 549. 

In the matter of a fiscal enactment where the 

question is in doubt the rule of stare decisis 
should apply. 103 Ind. Cas. 657 = A.T.R. 1927 Lah. 
635. 


The principle of stare decisis should be appli- 
ed unless there are strong reasons to the contrary 
as otherwise it would unsettle many titles. 

103 Ind. Oas. 302=50 Mad. 687 = 25 M.L.W. 806= 
1927 M.W.N. 269= A.I.R. 1927 Mad. 636=53 M.L.J. 
203 (F.B.). 


Full Bench decision of long standing may be 

overruled if authorities are against if and its up- 
settine does not affect many titles. 98 Ipd. 
Cas. 220=54 Cal. 266 = 44 CL. J. 194=31 C.W.N, 
14 = A.I.R. 1926 Cal. 1153 (S.B.). 
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. s'. PrAt^eula 1- plea being not raised in a series 
of cAsesr-Presumption. 

When a long series of cases, extending over a 
Period of time when parties are represen- 
ted by eminent counsel, are decided in a way where 

/ a wl \ lch . was evident had been taken and 
upheld, the decision would have been the other 
way> there arises an irresistible conclusion that 
the plea was not taken because it was felt to be 
bad. 1 7 J nd * Cas * 680=21 A. L- J. 934=5 L. R. 

T R r =28 ^' ^nSr 2 S L 3= \ 5 r x P ‘ L * T< 1 = 2 Pat 

i l = 1924 e M \ W - N. 68=19 M. L. W. 
72— 33 M. L T. 457=51 1. A 129=46 All. 95=26 
Bom L.R 500 = 11 CXL. J. 107 = 1 P. L. R. 1924 
\ J ‘ 232=A ' *• R - 1924 p - c 50= 46 M.L.J. 

•T. Oi ' 

■Stare decisis— Applicability of. 




The doctrine that the authority of long establish- 
ed decided cases is to be maintained, is not of 
J*P lv ® rs al application. It has no application where 
the decision does not embarrass trade or com- 
merce nor affects transactions which may have 
been adjusted rights which might have been deter- 
mined, titles which may have been obtained 
®r personal status which may have been acquired, 
breat importance is to be attached to old autho- 
rities on the strength of which many transac- 
tions may have been adjusted and rights 

determined. But where they are plainly wrong 
and specially where the subsequent course of 
judicial decisions has disclosed weakness in the 
reasoning on which they were based and 

Practical injustice in the consequence that must 
flow from them it is they duty of the Court 
of ultimate appeal to overrule them if it has not 
tost the right to do so by itself expressly 
affirming, them. 31 C. L. J. 510=24 C. W N 
818=58 Ind.Cas. 353. (F. B ). 


Stare decisis— Principle of— Applicability. 

A long series of decisions based upon a clearly 
erroneous construction of an Act should not be 
followed, while a long series of decisions based 
upon a construction not free from doubt should 

not be disregarded. 41 Bom. 588 = 19 Bora. L.R 
579=41 Ind. Cas. 761 (F.B.). 


Precedent when should not be overruled. 

v Courts should not overrule decisions of long- 
standing unless they are mischievous and 
erroneous since they must have changed the 
relations of many persons as regards their pro- 
perty. 11 C.L.J. 106=5 Ind.Cas. 303. 


Stare decisis — Practice contrary to law. 

A practice contrary to law cannot be followed 
even if it has prevailed for a long period and has 
been judicially recognised. (1910) M.W.N. 1=7 
M.L.T. 290=5 ind. Cas. 727. 


Stare decisis— Wrong practice— Alteration. 

A wrong practice cannot be converted into 
right one through age, and if the practice of a 
court is not in conformity w.th what the legis- 
lature has laid down, it roust be altered and one in 

EW adopted - 5 LB R * 94=4 

Question merely of procedure. 

Where the question is merely one of procedure 
it will not be desirable to depart frot/the long 
course of decisions and upset what has been 
regarded in the Presidency as a settled cursus 

I L r R e nQ4n V M 5 5 >t /, r o S ' ^.I.R. 1941 Mad. 161 = 
vJ , ^?i 1 \^?? d, , r 438= 53 L.W. 27= (1941) 1 

204 (RBO. 94 M ' W ' N - 149=196 Ind.Cas. 

77 S j a . re dec * sis does not apply when point 

raised is one of procedure and not of substantive 
law. 119 Ind. Cas. 103=1929 A.L.J. 769=51 AH 
910= A.I.R. 1929 All. 593. ’ 51 Al1 * 

P riri ciple of stare decisis has far less 

applicability to the law of procedure than to that 

of substantive law. 114 Ind.Cas ai 

703 = A.I.R. 1929 Rang. 41 (RB.). 6 ^ 

--R is better in matters of procedure that the 

principle of stare decisis should prevail 112 
Iod. Cas. 36 — 27 M.L.W. 475=A,I.R. 1928 Mad. 


decifions. iple ° f ’ d ° CS nt>t appl * to P r °cedural 

Per Suiaiman, Ag. C. J. — The principle of 
stare decisis ooes not apply to procedural deci- 
sions winch cannot be considered to have affected 
any rights in property or title, or t Q have affected 
contracts and other dealings 112 Ind. Cas 73 = 

(F.B ). 237-26 A L J - 966 =A.I.R. 1928 All. 629- 

followed! deCiSU - Hi « h when , 0 be 

38 "240= 14* tiL. J . .^204 = 32 In d! Ca s” ° U S ’ 


23. Miscellaneous. 

—Duty of Court-Duty to keep them se l ves 
informed of current decisions. 

There is a duty on the part of the judiciary to 
keep themselves informed of the current deci- 

STI-JtiV 'f r' ,h w ° W " Courts - 1946 M.W.N 

571-2,1 lud. Cas. 295=A.J.R. 1947 Mad 1 f)A 

L.W.426-(19*6) 2 M.L.y. 1}7. ‘° 6 5J 
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Overruled decisions — How far law — Over- 
ruling decision — Retrospective effect. See Berar 
Patels aodPatwaris law. 19-16 N.L.J. 59. 


An expression pf doubt is a different thing 

from overruling. A I.R. 1943 Mad. 561 =56 L.W. 
241 = 1943 M.W.N 2*9=I.L.R (1944) Mad. 110= 
(1942) l M.L.J. 332 = 209 Ind. Cas. 104. 


When there is an obvious error made in 

dictating the rudgment it cannot be sa»d that such 
is the opinion of the High court. 119 Ind. Cas. 
96 = A I.R. 1929 All. 896- 


-Language of an Act not ambiguous— Cases 

interpreting it are not necessarily binding. 

Where an authority is ciled merely as an illus- 
tration of a particular application of language in 
a statute which is not in dispute, a decision in 
such a case is not necessarily binding in ano- 
ther case- 100 Ind. Cas. 332=49 All. 464=25 
A.L.J. 305= A. I.R* 1927 All. 292. 


Point of law — Decision of a Bench is good un- 
til upset by Privy Council or overruled by Full 
Bench. 99 Ind-Cas. 677 = 50 Mad. 403 = 25 M.L.W. 
61 = 1927 M.W.N. 8=38 M.L.T,. 156= A.l.R. 1927 
Mad. 288=52 M.L.J. 1. 


— Until the Privy Council has made clear that it 
intended to overrule a long senes of decisions of 
the Indian High Courts, they cannot be held to 
have been overruled. 100 Ind. Cas. 157 = 50 Mad- 
380=25 M.LiW. 511=38 M.L.T. 51 = 1927 M.W.N. 
248=A.LR. 1927 Mad. 398 = 52 M.L.J. 161. 


—Decisions which are not correct in law cannot 
be upheld even though they relate merely to a 
question of procedure. 106 Ind. Cas. 230=51 Mad. 
46 = 26 M.L.W. 775 = A. I.R. 1927 Mad. 1043=53 
M.L.J. 824 (F.B ). 

-—Hard cases must not be allowed to make bad 
law. 100 Ind-Cas. 851 = A. I.R* 1927 Oudh 183. 


—Though a case under an Act which is no longer 
in force cannot be treated as an authority, never- 
theless, it is a useful guide as to the construction 
of the Act in force instead. 97 Ind. Cas. 993 = 49 
Mad. 903 = ?4 M.L.W. 559=1926 M.W.N. 754 = 
A.l.R. 1926 Mad. 1038=51 M.L.J. 354. (F.B.). 


Hindu Law— School of law. 

The reason for the different results at which the 
Courts in the Bombay Presidency and the other 
Courts of India have arrived bes in the dominat- 
ing influence of the particular commentaries, 
further. it must always be remembered that the 
commentaries are only commentaries. 

They do not enact; they explain and are evi- 
dence of the congeries of customs which form the 
law. 57 Ind. Cas 545 = 48 Cal. 30=25 C.W.N. 243 = 
47 LA. -213=16 N L.R. 187=18 A.L.J. 1049 = 22 



Bom. L.R. 1070=28 M.L.T. 157=12 M.L.W. 679 
= 1920 M.W.N. 483=3 N.L.J. 251 = A.l.R. 1921 P.C. 
59=39 M.L.J. 166 (P.C.). 

• ,* v n> o it nuq njroi 

Discretion — Judicial. * 

h ■ 

Judicial limitations of a discretion imposed 
generally upon the Courts by the statutes express* 
ly is very undesirable. 2 L.W. 1115=31 Ind.. Cas. 

536. • ■ .i, a i ‘ 

i _ . ■ // .0 i :;y ,T 

Sudder Court — Proceedings of— Value of» 

The Madras Sudder Courts proceedings being 
always treated as authoritative, the absence of 
precedents does not lower its value. 36 Mad. 380 
= (1911) 2 M.W.N. 529=22 M.L.J. 118=10 M.L.T. 
521 = 12 Ind. Cas. 1007. 

r • * . . f * 3^-’ 

■ , • A— atrl./n> . 

——Practice — Precedents — Upper Buppft 
Courts — Law applicable — Case law. 

I • I , r y’j iiMf> up 

The Upper Burma Courts are bound by Upper 
Burma Rulmgs. U.B.R. (1911) 1, 87=12 Cr.LJ. 
448=11 ind. Cas. 762. 

• ii r. it oid 


Precedents— Custom— Pre-emption. 

Instances in which the existence of the custom 
of pre-emption is either admitted or assumed are 
not valueless as precedents. 96 P.R. 1910=192 
P.L.R. 1910=8 Ind. Cas. 356. 


t •:£:/! nut, 

Plain proposition of law difficulty of finding 

authority for. ' 

“The clearer a thing i«, the more difficult it is to 
And any express authority or any dictum exactly in 
point”, igoi A. C- 246 , ref. to. 4 Bom. L.R, 469 = 
26 B. 68 g. 


Case Law — Decision of single Judge. 

Court selling in banco arc not bound by a nisi 
prius decision. (1909) 37 C. 467=7 Ind, Cas. 359 = 
14 C.W.N. 1114. 


Unanimity among judicial decisions in India. 

Per Jenkins, J, — It is desirable, and is in the interest 
of justice, that so far as possible there should be una- 
nimity among several courts on those matters where 
local conditions do not call for different results. ( 1902 ) 
4 Com. L.R. 688=27 B t. 

Judge’s endorsement— “Heard pleader* on 

both sides” — Effect. 

The endorsement of the Judge “Heard pleaders on 
both sides’* doe* not mean necessarily that there w*s 
a contest on any particular matter. 52 C.L. J. 133 — 
129 Ind. Cas. 843 = A.l.R. 1930 Cal. 745 . 

Preceptor. , , — 

See; Hind Law— Succession. 

Precepts. I 

Sec 1 Civil P. C., S. 46. 


i . J 
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PRE-EMPTION— t . Basis of claim. 
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13 

( 3 ) 

( 4 ) 


( 5 ) 

( 6 ) 

i 


pre-emption 

See also 

PRE-EMPTION ACT, 1922. 
BIHAR LAND REVENUE CODE. 
CUSTOM. 

DEED = CONSTRUCTION. 

(1) SALE DEED. 

(2) SALE OR LEASE. 

MAHAMEDAN law-pre-emption 

OUDH LAWS ACT, 1876. 

PUNJAB PRE-EMPTION ACT 
WAjlBULARZ. 

Synopsis. 


1. 

а. 

3 - 

4 - 

5 - 

б. 

7 - 

8 . 

9 - 

10. 

XI. 

xa. 

* 3 * 

x* 

* 5 * 

x6. 

* 7 - 

x8. 

* 9 - 

20 . 

ar. 


Basis of claim. 

Circomvention of. 

Collusion. 

Condition precedent. 

Contract. 

Co-sharers. 

Custom. 

Custom or contract. See also PRE-EMP 
TION WAjlBULARZ. KL * MP 

Decree. 

Fraud. 

Joint vendees 

Limitation. See also LIMITATION ACT 

AKT 10 . * 

Lis pendens. 

LO -LI°S f PENDErS" a,8 ° PRE ' EMFI ' ION 

Mahomed an Law. 

Nature of right. 

Nature of transaction. 

Notice. 

pre-emption. See also PRE-EMP- 

tion-subject matter. 

VALUE alS ° PRE - EMPT 'ON-PROPER 

Priority. 

P *PRICE a,Ue SCe aIS ° PRe -EMPTION- 
Rival pre-emptor s 

also PRE-EMPTION 

sui7L A r RTIAL pre-emption. 

Time for pre-emption. 

T?ON r_ N N A a ^r,!, of A See aIso PRE-EMP- 

w.w7fri g I“ transaction. 

Waii ( b U la CUSTOM 1SO PRE - EMPTI °N. 

CUSTOM OR CONTRACT. 

Who can pre-empt. 

Miscellaneous. 

x. Basis of claim. 

conscience! ^ b * Sed ° n Jasrfce » e ^ ait y and good 

tiff^a depanuVT r° f pre * e / npli ^ n up by the plain- 
bown 12 m. from the ordinary custom even as 

“3 o .hr t'r a " Law > the CU6,om must be 
proved to the satisfaction of the Court especially 

when the r.ght of pre-emption i s a very weik right 

With ,E<? freedom of comrac. a"J h 
opposed to a progressive state of society. The claim 

' qUUy “ d 8 ° 0d “»•*»« 

Unit for purposes of custom may be, not only a dis- 

S££h C1 aV , T? bUt 3,80 a pai ish > a manor, a 
r town! h > e * 3n area imal,Cr than a district 
ia. F. Y. D.^53 — A. 


23. 

* 4 * 

* 5 - 

26. 

27. 

28. 
* 9 - 


30. 

3 * 


(Custom, held was not establishd) A.I.R. 1946 All. 

Wh o)^. 4 ^ 1 '^ ( ' 945) A "- ,a8=,9 « 

- Basis of claim— A person transferring land 
to another in exchange of latter’s land— Transfer 
making latter co-sharer— Third party’s suit for 
pre-emption Subsequently, the former obtaining 
decree under S. 119, Transfer of Property Act 

{4 of x88a), for return of land— This fact, if 
entitles pre-emptor to pre-empt. 

A 6uit for pre-emption does not lie against a vendee 
who, on the date of the sale sought to be pre-empted 

LdefcLtole™* 1 m ^ mahaI Cven thou S h that interest 

Hence, where a person transfers land to another in 
exchange of the latter’s land by which transfer the 
latter becomes a co-sharer, the fact that after the suit 
°L P re * cm ption by a third person, the former has 
obtamed a decree for return of the land under S. 119, 

. r. Act, would not give the pre-emptor any right to 
pre-empt. A.LR. 1940 AH. 478 = 1940 A.LJ. 569= 

1940 A.W.R. 475 = 191 ind. Cas. 385. 


-Basis of claim. 


Transfer of property worth Rs. 100 or upwards by 
compromise decree — No registered instrument — There is 
no right of pre-emption. A.I.R. 1931 All. 741 = 1930 
A'L.J. 1564 — 53 AH. 100=131 Ind. Cas. 242# 


Basis of elaim — Conditional exchange — 


Right 

Fresh 


of pre-emption — Fulfilment of condition- 
demands, necessity of. 

A conditional exchange with a reservation entitling 
either party to take back the property would not give 
rise to a right of pre-emption. 

Where the deeds of exchange reserved an option to 
both the parties to annul the transaction and get back 
the properties transferred «n their lifetime but pro- 
vided that the condition should not be binding on iheir 
heirs and representatives, and one of the parties subse- 
quently died, 

Held, (i) that there was no right of pre-emption dur- 
ing lifetime of the deceased as the exchange was condi- 
tional ; 

(ii) that the right of pre-emption could not be exer- 
cised without fresh demands and a fresh claim for 
pre-emption after the death of the party. A.I.R. 1931 

AH. 106 = 1930 AL.J. 1478=53 AH. 169=130 Ind. 
U as. 295. 


Basis of claim -Statute contract or custom. 

A right of pre-emption must, in the absence of statute, 
be based either on contract or custom. 78 Ind. Cas. 

i 45 = 2 2 A L.J. 126 = 5 L.R.A. Civ. 5o=A.I.R. 1924 
All. 318. T 


Basis of claim — Evidence of memory and 
tradition. 

A claim for pre-emption which disturbs a bona fide 
purchaser in the quiet possession of his property 
should not be based on untrustworthy evidence. As 
the right has been conferred by the legislature upon 
persons in whose case formal records of pedigree 
cannot naturally be expected to be found, the courts 
have to depend upon such evidence as is based on 
memory and tradition. Because strict conditions like 
the production of document and records for proving 
the line of succession does not exist such evidence 
should not be rejected -Ms unsatisfactory though the 
evidence produced requir es to be strictly examined. 67 
Ind. Cas. 264=20 A.L.J. 427=3 Lab. 48=35 Cal. L.J. 
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P.W.R. 1922=30 M.L.T. 237=49 I'A. 74 “ 
1922 P.C. 139=43 M.L.J. 49 (P.C.). 

Basis of claim— Loss of co mm unity of inte- 
rest— Loss of right. 

The basis of the right of pre-emption is prima 
facie the co-ownership of the parties in the same 
mahal of a village. Parties who are no longer co- 
sharers, or sharers with each other in the bigger unit, 
unless there is something clear and distinct to the 
contrary, have no longer any right after a partition 
has separated them completely from their other co-sharers. 

Subsequent to a perfect partition the same custom 
of pre-emption was regarded in the wajib-ul-arz of 
each of the new mahals as had been recorded in the 
wajib-ul-arz of the original mahal. The later wajib- 
ul-arz divided the co-sharers into five classes, the last 
of whom were Malikan-deh. 

Held, that subsequent to the partition a member of 
the malikan-deh of the original wajib-ul-arz who 
was not a co-sharer in the newly formed mahal was 
not entitled to pre-empt. 61 Ind. Cas. 89 = 19 A.L.J. 
141 =A.I.R. 1921 All. 272. 

Basis of claim— Sale by Hindu father— 

Legal necessity — Right of sons. 

A man cannot pre-empt a sale in which a portion 
of his own property has actually been legally and 
validly transferred. The sons of a Hindu father cannot 
claim to pre-empt when th- whole property has been 
sold by the father for a family necessity. 42 All. 264 = 
18 A.L.J. 116=2 U.P.L.R- (All.) 32 = 55 Ind. Cas. 37. 

Basis of claim— Custom, contract or Muham- 
madan Law— Alternative. 

Where a pre-emption suit based on custom, contract, 
or Muhammadan Law in the alternative is not support- 
ed by custom or contract, it may succeed under the 
Muhammadan Law if the formalities required by that 
law were duly performed. 36 All. 456 = 12 A.L-J. 681 
= 24 Ind Cas. 425. 

Basis of claim — Wanting — Effect. 

Pre-emption cannot be granted to one who was not 
and had never been in possession of the share on the 
basis of which his claim to pre-empt was founded where 
the person who was in possession of the share claimed 
title to the share adversely to the pre-empter. 19 Ind. 
Cas. 749 (All.). 

—Basis of claim— Exchange — The right of pre-emp- 
tion arises in respect of exchange. 6 A. L. J. 735=3 
Ind. Cas. 903 = 31 A. 539. 

Basis of claim — Suit based on contract — Con- 
tract coming to an end with termination of 
period of settlement. 

A right of pre-emption was based on a contract re- 
corded in a Wajib-ul-arz terminating with the term of 
the settlement. The settlement was in force both at the 
lime of sale and at the time of the institution of suit but, 
not at the time the decree could be given. 

Held, that the termination of settlement could not 
prevent the plaintiff from getting a decree in his favour. 
31 All. 111 =6 A.L-J- 5 I=I Ind - Cas. 819. 

Basis of claim — Defeat of claixn- 

I11 a Miit for pre-emption based on the ground that 
at the date of the sale the plaintiff pre-emptor was a 
proprietor in the village in which the property in suit 
was situated and the vendee was not, the vendee cannot 
defeat the pre-emptor’s right by claiming that he became 




a proprietor in that village. After the date of the in«ti“ 
tution of the suit, but before the passing of the pre- 
emption decree. 91 P.R. I909=*i48 P.L.R. 1909=161 
P.W.R. 1909=4 Ind. Cas. 337 (F.B.). 

Basis of claim — Title — Limitation Act (15 of 

1877), Art. 10. 

The basis of a suit for pre-emption is the pre-emptor’s 
title, and it is not affected by the question whether the 
pre-emptor is in possession or not. To such a suit Art. 
10, Limitation Act, applies. (1905) 2 A.L.J. 15 1. 

Basis of claim — Compromise of suit, definition 

of for pre-emption — Sait for pre-emption on such 
compromise decree. 

Pre-emptive right is a right to step into the shoes of a 
less qualified vendee or transferee, and therefore, there 
must be such a person acquiring property by a contrac- 
tual relation of sale or transfer to entitle, one to institute 
a suit for pre-emption. A right of pre-emption cannot 
arise upon the transfer of property by virtue of a decree 
in another suit for pre-emption. (1903) A.W.N. 63=25 
A- 334 - 

2. Circumvention of. 

Circumvention of — Adjoining ownexs— Sale in 

halves to defeat pre-emption — Validity — Tests. 

Where two properties adjoin each other and the owner 
of one of them sells the further half of hit property first 
and then the nearer half with a view to defeat hit 
neighbour’s right of pre-emption, the Court has to see 
whether the parties really entered into two separate 
transactions of sale or whether there was only one tran- 
saction and it was given the appearance of two separate 
sales merely to defeat the right of pre-emption and if 
there was in reality only one transaction, the adjoining 
owner is entitled to pre-empt. A.I.R. 1931 Lah. 436=12 
Lah. 578=32 P.L.R. 801 = 135 Ind. Cas. 36. 

Circumvention of — Mortgage instead of sale. 

When a man wishes to raise money transferring pro- 
perty and is absolutely indifferent as to the manner in 
which the property is transferred and in order to avoid 
the exercise of a right of pre-emption executes a mort- 
gage instead of a sale of the property, no right of pre- 
emption arises even although the same results arc obtain- 
ed by the execution of the deed of mortgage as by a 
deed of sale. A I.R. 1927 Oudh 40; A.I.R. 1927 Oudh 
161 and A.I.R. 1928 Oudh 25, Foil. The proper method 
to decide a case like this is by the construction of the 
document and if the document is not a sale-deed there 
can be no right of pre-emption. ior Ind. Ca«. 282 2 
Luck- 470 = 4 O.W N.2G 5 =A.r.R. 1928 Oudh 103. 

Circumvention of— Mortgage instead of sale. 

Wazir Hasan, J.— Where a contract is not a comple- 
ted and an executed contract in law until it is reduced 
to writing and registered, there is locus penitentiae 
till it is reduced to writing, and where the locus 
penitentiae is availed of for fear of a claim for pre- 
emption and a mortgage is executed instead of a sale, 
there is no right of pre-emption. A.I.R. 1914 P C. 27, 
Rel.on. toi Ind. Cas. 282=2 Luck. 470=4 OAV.N. 265 
= A.I.R. 1928 Oudh 103. 

Circumvention of — Hiba-bil-ewaz. 

It is not forbidden to a person to circumvent the law 
of pre-emption by taking a trunsfer which falls short of 
the sale but which may eventually have the same effect' 
as a sale. There is nothing fraudulent in such a tran- 
saction. 

Even though a transaction is thrown into the shape of 
hiha-bil-evaz in order to prevent the exercise of a right 
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of pre-emption, no right of pre-emption exists. A.I.R. 
1927 Oudh 204 ; A.I.R. 1927 Oudh 40 ; 2 Luck. 4 16; 
A.I.R. 1927 Oudh 161 and 2 Luck. 470, Foil. 105 Ind. 
Gas. 116=4 O.W.N. 814= A.I.R. ig 2 7 Oudh 576. 

Circumvention of— Transfer short of sale. 

It is not forbidden to a person to circumvent the law 
of pre-emption by taking a transfer which falls short of 
a sale but which may eventually have the same effect 
as a sale. 16 O.C. 9 and 18 O.C. 109, Foil. 95 Ind. 
Cas. 747=29 O.C. 101 = 13 O.L.J, 655 = A.I.R. ,927 
Oudh 40. 

~ Circumvention of — Sale by some vendees with 
inferior rights. 

If out of several vendees the one whose rights are in- 
ferior to those of the pre-emptor sells his share before 
the institution of the suit to a person having rights not 
inferior to the pre-emptors, the claim of the latter would 
be defeated, provided the latter sale is not sham or 
fictitious. 

There is a difference between a fictitious or sham 
sale and a genuine sale which has been effected for 
the purpose of defeating pre-emptor. 69 P.R. 1898. Foil. 
87 Ind. Gas. 652 = 7 L L.J. 179=26 P.L.R. 2I5=A,I.R. 
1925 Lah. 413. 

Circumvention of — Exchange. 

The law of pre-emption may be evaded by legal 
means, and there is therefore nothing illegal in effecting 
an exchange when the buyer apprehends that a sale 
effected in his favour would be pre-empted. 60 Ind. Gas. 
576=4 L.L.J. 356 = A.I.R. 1921 Lah. 192. 

Circumvention of — Colourable mortgage not 

effective. 

No right of pre-emption arises in respect of a mortgage. 
The plaintiffs in a pre-emption suit can only succeed 
by showing that the transaction is such as to amount in 
substaucc to an out-and-out transfer of the property and 
that the right of redemption reserved to the mortgagors 
is merely nominal. The terms of the transaction must 
be such as to render it practically impossible for the 
mortgagors ever to recover the property. If the mort- 
gagors merely resort to a mortgage instead of a sale for 
the purpose of avoiding pre-empt jn, it is perfectly with- 
in their right to do so so long as the mortgage is really 
a mortgage. 64 Ind. Gas. 744=24 O. C. 353 = A.I R. 
1921 Oudh 201. 

3 Collusion. 

Collusion — Defence — Proof of. 

It is necessary, before a pre-emption suit can be de- 
feated on grounds of waiver and collusion, to establish 
by the strictest evidence that the object of the plaintiff 
was really to secure the land for the vendee, and a de- 
sire to annov and defeat a rival pre-emptor is not suffi- 
cient. 58 P.R. i9i2 and 103 P.R. 1914, Foil. 9 L.L.J. 
486 = 29 P.L.R. 58=A.I.R. ,927 Lah. 872. 

Collusion — Presumption as to. 

Where pre-emption was possible fraud would be pre- 
sumed when, on the face of the document, it appears 
that the transfer was miscalled a lease when in reality 
it was a sale of under-proprietary rights. 87 Ind. Cas. 
347=A.I.R. 1925 Oudh 714. 

Collusion— Duty of Court— Mahomedan Law. 

• Where a custom of pre-emption prevails the vendor 
and vendee cannot defeat the pre-emptor by dressing 
up the transaction in the garb of a lease. The same 
principle applies to cases of pre-emption under the 


Mahomedan Law. Where an issue as to the nature of 
the transaction is raised by the plaintiff, the Court is 
bound to determine its real nature and if after consider- 
ing all the circumstances, namely, the sum which was 
paid down, the smallness of the rent and the value of 
the property, it came to the conclusion that it was a 
sale, rt must hold that the right of pre-emption arose 
and determine whether the demands were made or not. 
4 ° AH. 322 = 16 A. L.J. 233=44 Ind. Cas. 227. 

Collusion — Presumption — Onus — Right of a 

son. 

Unless the contrary is clearly established it is to be 
presumed that plaintiff sues for his own benefit. The 
mere fact that the plaintiff i6 a minor and the son of 
me vendor does not prove that the suit i6 for the bene- 
fit of vendor. The motive which led the plaintiff to 
institute the suit and the source from which funds are 
being derived do not prove that fact either and it is 
immaterial whether vendor is helping his 60n. It is for 
the defendant (vendee) to strictly prove that the suit 
had been instituted for the benefit of the plaintiff ’6 father. 
It did not lie on the plaintiff to prove that the suit was 
not for the benefit of his father. A son has a right to 
pre-empt apart from and independently of his father. 7 
P.R. 1912 Rel. on. 2 Lah. L.J. 226. 

Collusion — Colourable transaction. 

N made a gift to a person as his near kinsman and 
as having rendered services to N. It was found that the 
donee was neither related to N nor had rendered any 
service to N. The transaction was held to be a 6ale and 
pre-emption was allowed. 70 P.R. 1916 = 1 18 P.W.R. 
1916=129 P.L.R. 1916=35 Ind. Cas. 303. 

Collusion — Dismissal of suit. 

To _ defeat a suit for pre-emption on the ground of 
collusion with the vendee strict proof of the plaintiff’s 
object is really to secure the property for the vendee 
must be given. A motive to annoy and to defeat rival 
pre-emptors is not sufficient. 103 P. R. 1914=202 
P.L R. 1915=27 Ind. Cas. 93. 


Collusion — Fictitious sale by vendee — Effect. 

A fictitious resale or gift by the vendee to another 
person with superior or equal right, cannot defeat the 
pre-emptor’s claim. The alienee only stands in the 
shoes of the vendee. 1G4 P.W.R. 1913 = 282 P. L. R. 
19*3 = 20 Ind. Cas. 843. 

Collusion does not defeat right. 

Pre-emption can be defeated by lawful means. A 
fraudulent form given to a transaction of sale cannot 
prevent a party from asserting his right of pre-emption. 
Wh^re in a joint family one member mortgaged his 
property to one brother and subsequently sold the equity 
of redemption to another brother this was held to be 
such a fraudulent transaction as could not defeat th c 
right of pre-emption. 5 O.L.J. 87 = 45 Ind. Cas. 231. 

Collusion — Device to defeat. 


It is not a fraud to circumvent the law of pre- 
emption by taking a transfer which falls short of 6 ale 
but which may eventually have the same effect as a 
sale. 16 O C. 9=19 Ind. Cas. 679 


Collusion — Part of consideration inserted 

deed to keep off pre-emption. 46 P. L. R. 
P.R. 1909=1 Ind. Cas. 888. 


in sale- 
1 909 = 27 


4. Condition precedent. 

Condition precedent Right — Dates and pro- 
perty with reference to which the plaintiff 
has to show subsisting title. P*amt.l| 
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The crucial dates on which the plaintiff in a pre- 
emption suit must establish his subsisting title are the 
date of the sale, the date of the suit and the date of 
the decree, but this has reference to the property on 
the strength of which the suit for pre-emption is 
brought. It has no reference to the property in respect 
of which the claim for pre-emption is made. 1947 
A.L.J. 206=1947 A.L.W. 216=1947 A.VV.R. (H. C.) 
170= A.I.R. 1947 A. 297. 

Condition precedent — Right of — Proof of the 

subsistence on three dates — If necessary. 

A plaintiff pre-emptor, in order to be able to main- 
tain a suit for pre-emption must establish his right on 
three important dates. He must have a right of pre- 
emption at the time when the sale took place; he 
must have the same right at the time when the suit is 
brought and he must also prove that the right conti- 
nued up to the date when a decree ought to have 
been passed in his favour, that is, the date on which 
the case was disposed of by the first Court. 1947 M.L.R. 
45 (Civ.;. 

Condition precedent — Exercise of right of 

Right is effectively exercised or enforced only 
when complete divestiture of vendee’s title and 
vesting of title in pre-emptor takes place 

A right of pre-emption can be said to have been 
effectively exercised or enforced only when the pre- 
emptor has become actually substituted for the vendee 
in the original bargain of sale. Where the pre-emptive 
right is sought to be enforced by means of a suit, such 
substitution takes place and the pre-emptive right is 
deemed to have been exercised or enforced only when 
the price has been paid by the pre-emptor into Court 
in compliance with the decree passed in his favour. 
When the right is sought to he enforced by means of a 
private treaty out of Court the substitution of the pre- 
emptor for the purchaser takes place and the pre- 
emptive right is exercised or enforced when the price i6 
either paid or tendered to the purchaser and he has 
actually surrendered the bargain in favour of the pre- 
emptor. There can be no enforcement of the pre- 
emptive right except by complete divestiture of the 
vendee’s title and the vesting of such title in the pre- 
emptor. A.I.R. 194b Lab. 322 = 48 Pun. L. R. 505 = 
227. Ind Cas. 2 (F.B). 

Condition precedent — No pre-emption salt 

maintainable where no title passes to vendee 
under sale-deed. 

A pre-emption suit is not maintainable where no tifle 
passes to the vendee under the deed of sale. No pre- 
emption suit is. therefore, maintainable where the sale 
is found to be benami and fictitious and not intended 
to transfer any tiile to the vender. A.I.R 1942 Oudh 
206=1941 O.W.N. 1377=1942 A.W.R. 15=17 Luck. 
555=198 Ind. Cas. 150. 

Conditions precedent — Assertion of title In 

vendor and sale by him. 

In order to succeed in a case of pre-emption the 
pre-emptor must assert title in the vendor, and the 
fact that there was a conveyance by the vendor to the 
vendee whit h amounted to a sale, the deed of con- 
veyance must clearly profess to sell the property and 
not merely he a promise to sell the property in the 
future. It makes no difference whether die vendor was 
out ol possession «.r in possession, or whether there was 
a small 01 large chance of his getting his title acknow- 
ledged in Court. The vendee qua vendor and as against 
the pre-emptor is estopped from denying the title of his 
Own vendor, and so, for die purposes of the pre-emp- 
tion suit, the title must be assumed to exist, if alleged 


Condition precedent. l6S£ 

by the pre-emptor to exist. But it is necessary, in 
order for a transaction to amount to a sale, that there 
should be, as stated in S. 54, Transfer of Property 
Act, a price paid or promised or part paid and part 
promised, which means that the price must be stated or 
ascertainable at the time of the deed. The P.C. ruling 
in 21 Cal. 496 (P.C.) cannot be construed, that when- 
ever the title of the vendor is in doubt the sale should 
be considered a sale of a share in a law 6uit, and not 
a sale of property. 92 Ind. Cas. 757=13 O.L.J. 469= 
3 O.W.N. i38=AI.R. 1926 Oudh 196. 

— —Condition precedent — Right to pre-empt mast 
exist ap to date of sait- 

To sustain a claim for pre-emption the plaintiff must 
prove not only that at the time of the sale he posses- 
sed the qualifications which conferred upon him the 
right to pre-empt the property, but also that those quali- 
fications subsisted at the time when the suit was 
brought. 91 P. R. 1909; 95 P.R. 1901: 32 P.R. 1902; 
43 P.R. 1915; 44 Gal. 47, Foil. 84 Ind. Cas. 610= 
A.I.R. 1924 Lah. 613. 

-Condition precedent — Nature of right — Right 

to — Right not in existence at date of suit — Subse- 
quent accrual of right. 

In a suit for pre-emption, plaintiff, must show that 
he is entitled to pre-empt not only on the date of suit, 
but also on the date of the decree. Where the defen- 
dant became a co-sharcr by gift during the pendency 
of the suit, the plaintiff, must fail. 42 All. 268 = 18 
A.L.J. 220=2 U.P.LR. (All.) 48=55 Ind. Cas. 71. 

Condition precedent — Nature of right — Right 

to — Existence of, at the time of suit essential. 

To maintain a suit for pre-emption plaintiff must 
show not only that he had a right of pre-emption at 
the time of the sale but also that his right subsisted at 
the time of the institution of the suit. 47 P. W. R. 1915 
= 125 P.L.R. 1915 = 43 P.R. 1 qi 5 = 27 Ind. Cas. 29. 

5. Contract. 

Contract — Covenent in transaction of sale 

entered into before T.P. Act came into force — 
Validity as between persons not parties to transac- 
tion or beyond the life time of the parties — Roles 
against perpetuities 

Pre-emptions are not exceptions to the rule against 
perpetuity and restrains on alienation. A convenant for 
pre-emption contained in a transaction of sale entered 
into before the T.P. Act came into force is within the 
mischief of the rule against perpetuities. If the con- 
tract goes beyond the contracting parties it is invalid 
and unenforceable, as it offends against the rule against 
perpetuities. Hence, though a condition reserving a 
right of pre-emption as belwen co-sharers may be 
regarded as a valid arrangement, it would be invalid 
if it sinned against the rule about perpetuities or were 
absolutely prohibitive of alienation. I.L.R. (1946) Bom. 
997=231 Ind. Cas. 322 = A.I.R. 1947 Bom. 191=48 
Bom. L.R. 591. 

Contract offending against rule of perpetui- 
ties — Enforceability. 

A contract which goes beyond the contracting parties 
themselves offends against the rule of perpetuities and 
is unenforceable. 

Where under a contract of sale entered into before 
the Transfer of Property Act was applied to the Presi- 
dency of Bombay, an owner sold two portions of his 
house to his two sons respectively with a covenant 
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reserving the right of pre-emption in favour of the sons 
in- case either of them desired to sell his portion of the 
house 

Held, that the convenant about pre-emption, though 
not governed by Ss. to and 14, T. P. Act, 1882, was 
binding only on the parties to the contract, and not on 
their heirs and representatives as it would then contra- 
vene the English Common Law rule agrinst restraints 
on alienation and perpetuity. (1946) 48 Bom. L.R. 591 
(594) (D.B.j. 

A convenant for pre-emption in respect of land un- 
restricted in point of time and expressed to be binding 
on the parties does not offend the rule against- perpetui- 
ties. A.I.R. 1943 Cal. 417 = 77 C.L.J. 216=1. L.R. 
(» 943 ) 2 Gal. 605 = 208 Ind Cas. 473 (F.B.). 

Contract — If can be enforced by a representa- 
tive against a representative. 

A covenant for pre-emption is not a restrictive 
covenant in that sense of the term. Such a covenant 
cannot, therefore, be enforced by a representative of the 
covenantee against a representative of the covenantor. 
A.I.R. 1939 Cal. 421 = 183 Ind. Cas. 750. 

— -Contract— Sale-deed —Construction —Indemnity 
clause — Intention of parties — Clause that vendee 
would be entitled to recover purchase-money pro- 
portionate to property lost —Significance of. 

A Bale-deed contained, inter alia, the following: “ If 
on the claim being put forward by any one, part or 
whole of the property 6old goes out of the possession of 
the vendee, or the property sold be not held to be the 
property in ownership of me, the executant, or be found 
to have been transferred by me, the executant, or any 
legal flaw be found out, then under all these circum- 
stances, I shall be liable for every kind of defence and 
costs of suit and return of the consideration. The vendee 
is empowered to realise through Court his consideration 
money to the extent of the property gone out of posses- 
sion, from my other movable and immovable property of 
every kind as well as from my person with costs of suit. I 
and my heirs shall have no occasion to object to the 
payment thereof:” 

Held, that it was never the intention of the parties 
that the indemnity clause should apply to a case of 
pre-emption. The very fact tha* it was stipulated that in 
the contingencies mentioned the vendor would be liable 
to return the whole or part of the consideration money 
in proportion to the extent of the property going out of 
the hands of the vendee showed clearly that the clause 
was not actually intended to cover the eventuality of the 
property being lost to the vendee by a pre-emption suit 
and that it could not be held that the intention of the 
parties was that the vendee should recover part of the 

E urchase-money if the property should go out of his 
ands by a suit for pre-emption. A.I.R. 1935 o uc *h 
75=io Luck. 601=1935 O.W.N. 99=153 Ind. Cas. 715. 

Contract — Execution of indemnity bond by 
vendor in favour of vendee — Pre-emption decree — 
Right of pre-emptor to sue on indemnity bond. 

Where the vendor executes a security bond in favour of 
the vendee and the contract of sale and the contract of 
indemnity are so closely connected that they can be 
considered to be parts of one transaction, a pre-emptor 
obtaining a decree in respect of the sale is entitled to sue 
upon the indemnity bond. A.I.R. 1934 All. 461 = 1934 
A.L.J. 74 = 3 A.W.R. 252 = 149 Ind. Cas. 1213. 

Contract— Construction — First option to mort- 
gagee to purchase. 

A mortgage-deed contained a condition that if ever 
the mortgagor wished to sell or mortgage the mortgaged 


property, he should not be able to sell or mortgage it to 
any one except the mortgagee and that if the mortgagee 
was unwilling to purchase it or have it mortgaged in his 
favour, the mortgagor would be at liberty to transfer it 
elsewhere. 

Held, that there was an intention to confer on the 
mortgagee a right of pre-emption in respect of the pro- 
perty. 1 13 Ind. Cas. 106=8 Pat. 243 = 9 P.L.T. 747 = 
A I R. 1928 Pat. 637. 

Contract — For a fixed term. 

Where the intention of the parties that the contract of 
pre-emption should remain in force between themselves 
only, or only for a fixed period of time, is quite clear 
from the language of the document itself and the attend- 
ing circumstances, it cannot be held that the contract 
nevertheless remains in force for all time to come and 
for all generations. 106 Ind. Cas. 372=25 A.L.T. io 95 = 
A.I.R. i 9 27 All. 69 9 . 


Contract — Validity — Construction. 


One M transferred to N the whole of his interest in 
a village except one pie and the parties entered into a 
mutual agreement as a fundamental condition of sale 
that if either of them should wish to transfer the whole 
or part of his share in that village, that is to say as regards 
the transferee N what he was taking under the contract 
and as regards the transferrer M the single pie share 
which he was reserving to himself, they might do so by 
transferring it from one to the other, but if either of 
them desired or in fact attempted to transfer to a third 
person the other party was to have the right to pre-empt. 


Held, that the agreement was valid and enforceable 
against the legal representatives of the parties and that it 
did not offend against the rule against perpetuities. 45 
All. 492 ; A.I.R. 1923 All. 511582 Ind. Cas. 643 and 45 
All. 478; A.I.R. 1923 AH- 5*4 an d 82 Ind. Cas. 646 
overruled. 100 Ind. Cas. 683=4.0 AH. c 2 7=->c; A I T 
28 9 =AI.R. 1927 All. 170 (F.B ). 5 7 J ‘ 


Contract — Unlimited in point of time— Void. 

A covenant for pre-emption, which is unlimited in 
point of time, is void on the ground that it is obnoxious 
to the rule against perpetuities, and that to test whether 
a covenant violates the rule against perpetuities, one 
must look not to the particular events which may have 
actually happened, but to all possible contingencies. 
A I.R. 1921 Cal. 162, Foil. 105 Ind. Cas. ^4=0 PLT 
I7=A.IR. 1927 Pat. 412. 54 J * 

Contract— Offer of right— Non-acceptance^ 

No effect. 


A mere offer to give a sort of right of pre-emption to 
another by giving the latter the first opportunity to pur- 
chase the property when necessity to sell it arises in 
which there is nothing to compel the offeree to buv 
the property is not a contract to sell the property and 
until the offer is perfected by acceptance it is not 
binding. A.I.R. 1922 Mad. 16, Foil. Such an offer 
cannot be enforced against a transferee. 9 i Ind Cas 
181 = 1925 M.W.N. 6 o 9=A. I.R. 1926 Mad. 120. 


“ — -Contract Validity— Unlimited in point 

limits. 


of time- 


Per Sulaiman, J.— A contract of pre-emption or one 
lor reconveyance docs not come under the rule airain.it 
perpetuities, because such covenants do not create 
equitable interest in land. The essence of a contract 
is that the liabilities which it imposes must be imposed 
on definite persons, within a definite time, and the ritrhu 
created by it must of themselves be definite. By a 
definite time, is not meant a period which is to expire 
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on a fixed date but merely a period not unlimited in 
its duration. If a contract is supposed to bind an 
indefinite class of persons, generation after generation 
and to bind them for an indefinite length of time it 
completely loses its character of an obligation in per- 
sonam. If no period of time is fixed by parties 
themselves the Court would not be justified under 
section 46 of the Contract Act in filling up the gap 
and fixing a time which it considers reasonable, such a 
contract is too vague, indefinite and uncertain to be 
enforced against the heir of the deceased party. Although 
under the provisions of Sec. 37 of the Indian Contract 
Act a contract of pre-emption can be enforced against 
the personal representatives of the promissor in case of 
his death before performance unless a contrary intention 
appears from the contract, nevertheless where a contract 
does not specify any period of time within which it 
has to remain in force, it is too vague, indefinite and 
uncertain to be capable of being enforced except as 
against the actual parties to the contract in their life- 
time. 21 A L.J. 413, Foil. 85 Ind. Cas. 482=46 All. 
514=22 A. L.J. 400=5 L.R.A. Civ. 76 i=A.I.R. 1924 

All. 657. 

Contract — Who are affected. 

A contract for pre-emption can be enforced against 
the representatives of the parties to the contract, and 
also against a person who has taken the property affect- 
ed by the contract with notice of the contract or who 
has taken that property gratuitously. 85 Ind. Cas. 482 = 
46 All. 514=22 A. LJ. 400 = 5 L.R.A. Civ. 76 i=A.I.R. 
1924AII.657. 

Contract — Settlement— Only parties can en- 
force. 

Where plaintiffs first got a footing in the village 
by purchase, some 7 or 8 years after th'* settlement 
wasmade, they arc not entitled to enforce a contract of 
pre-emption which was entered into at the time of the 
settlement because even assuming that the record in the 
wajib-ul-arz is a record of contract, plaintiffs were 
no paries to the contract. 78 Ind. Cas. 519=46 
All. 35=A.I.R. 1924 All. 449. 

Contract — Running with the land. 

An agreement to supersede a custom allowing free 
transfer by all co-sharcrs is an agreement in relation to 
the right of transfer of the proprietary interest in the 
soil of the village. Such an agreement therefore runs 
with the land. 82 Ind. Cas. 92 = 11 O.L.J. 3*9 = 
A.I.R. 1924 Oudh 382. 

Contract — Co-sharers — Mutual right — Dura- 
tion. 

Where by die terms of a Wajib-ol-arz of 1 883 , the 
co-sharers had created a mutual right of pre-emption, 
held, that the contract expired with their death. To 
lay down tha' it binds their heirs and legal represen- 
tatives for an indefinite period, w"uld be to contra- 
vene the rule of pcrpetuiiics. 82 Ind. Cas. 643 = 21 
A. L.J. 413 = 45 All. 492=4 L.R.A. Civ. 231= A.I.R. 
1923 All. 511. 

Contract — Validity —Unlimited in point of 

time-limits. 

In respect of contract of the transfer of property 
by way of sale of pre-emption it must be held on general 
principles of jurisprudence that there should be some 
time-limit beyond which the performance of contract 
must not be allowed to be held in suspense or postponed. 
Although section 14 of the Transfer of Property Act 
deals only with transfer, the provision of diat section 
could in some cases be practically defeated if covenants 


are not held to be void for remoteness on the ground 
that by themselves they create no interest in property. 
The same rule should be applied to a case, not of speci- 
fic performance but of declaration of right. The law in 
England and India is substantially the same with 
regard to the enforcement of the contract. If such a 
contract purports to do by indirect means what the law 
forbids to be done directly, it is void. 82 Ind. Cas. 628= 
24 Bom. L. R. 449=47 Bom.191 = A.I.R. 1922 Bom. 84. 

Contract — Validity — Unlimited in point of 

time — Limits Nature not merely personal. 

There was an agreement that, if the vendees of 
certain land sold for building thereon, wanted to 
sell it, it must be sold to the vendor at the original 
price and the building at the price agreed upon. The 
contention was that the covenant was void being 
against the rule of perpetuity. 

Held, that agreement is not merely a personal 
contract; though it creates no interest in land, it 
creates rights which are capable of being enforced with 
regard to the land in certain circumstances against 
third parties and to that extent, they are not ordinary 
personal covenants. 82 Ind. Cas. 628=24 Bom. 
L.R. 449=47 Bom. 191 =A.I.R. 1922 Bom. 84. 

Contract — Covenant in deed of partition — 

Proper sale price, meaning of. 

A right of pre-emption reserved in a partition deed 
is valid as between the co-owners themselves. The 
elcrarnamah contained the following clause:— Any one 
of the parties desirous of selling. . . .shall sell the same 
to the other party willing to buy the same at the pro- 
per sale price. 

Held, that the proper sale price would be the market 
value. 14 C.W.N. 295= 10 C.L.J. 626=4 Ind. Cas. 743 - 

Contract — Agreement by co-sharers — Effect. 

Agreement by co-sharcrs not to recogni*e a local 
custom of pre-emption binds their successors in title. 
22 O.C. 20=1 U.P.L.R. (J.C.) 34=50 Ind. Cas. 800. 

Contract — Created by contract in Oudh. 

A clause, put in a deed prohibiting transfer of pro- 
perly in favour of any person other than one mentioned 
therein creates a right of pre-emption in favour of such 
person. 2 O.L.J. 289 = 18 O.C. 104=30 Ind. Cas. 285. 

Contract — Relinquishment — Agreement in par- 
tition suit for pre-emption. 

Held, that an agreement embodied in a compromise 
decree passed in a partition suit relating to some joint 
family property whereby a right to transfer to any 
one whom the transferor liked was conferred upon a 
a member, did not amount to relinquishment of the 
right of pre-emption. 6 A. L.J. 687 = 3 Ind. Cas. 515. 

Contract for pre-emption between Hindus — 

Repugnance to the doctrine of perpetuity. 

Per Bhashyam Iyengar, J. — Whether a contract 
for pre-emption between Hindus might be repugnant 
under the Hindu law to the doctrine of perpetuities. 
(1901) 11 M.L.J. 132=24 M. 449. 

Contract — Incident to mortgage, and one aris- 
ing under a contract— Quaere. 

Per Bhashyam Aiyangar, J.: — Whether there is 
any difference between pre-emption which is incident to 
the mortgage under the law and proemption arising 
under a contract between the parties. (1901) 11 M.L.J. 
132=24 M. 449. 
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ih7w-HeIr Pe ^^ ,ty ~^ ntraCt 

•r f° ntrac * between the vendor and purchaser that 
P urch . ase r ever sold the property, the vendor 
should be given the first refusal, is void for remoteness 
and cannot be enforced against the heir of the purchaser 
or against one who has purchased it from him. 24 W R. 
351 ; 20 Ch. D. 562, foil. (1900) 5 G.W.N. 3 43 4 . 

6. Co-sharers. 

(a) Amount of share. 

(b) Condition precedent. 

(c) Partition. 

(d) Priority. 

(e) Proof. 

(f) Right to Pre-empt. 

(g) Vendor’s right. 

(h) Who Is. 

(a) Amount of Share. 

Co-sharers — Amount of share. 

When two or more persons are equally entitled to 
pre-empt a property each one of them is entitled to an 
equal share in the property pre-empted. 44 Bom. 887 
22 Bom. L.R. 698=58 Ind. Cas. 279 (F.B.). 

■ Amount of share— Concurrent Suits for pre- 
emption brought by co sharers having equal 

Where, pending a suit brought by one co-sharer 

,0 . r .. pr fu- Cm J >tlon anothcr co * s barer, having equal rights 
with the first, filed a similar suit for pre-emption of 1 the 

SK f le ’ . II was held that the second plaintiff was en- 
titled to a decree for pre-emption in respect of one-half 

foU - (,905) A - W * N - 50 

(b) Condition Precedent. 

rI 8 Td C en, 6 lo r "llagr diti0n P'**'*’"— H « b « 

c ! ai ” P r c-emption, a person must be resident co- 
Vl a ? r c : ^ pcr30n cannot be said to be a 
hi c °* gha [ cr ,f be has got no residential house of 
his own where he ordinarily resides, but has got a mere 

thern h< A 1 °R and f ° r 8ervants to look after 

A WR oM 37 ? 5 o' 937 A-L-J. 1089=1937 

A.w.R. 900 (2) = 172 lad. Cas. 509. 

jr~|9° n ^} tion _ Precedent — Co-sharer — Hindu 
Transfer by widow for partial necessity 
-Subsequent transferee from reversioner, whethe^ 
acquires vested title from date of triXr 
date of paying off prior transferee. 

h A£ !7? ,d * he 6harc "Wch She had inherited from 
her husband for Rs. 199. After the death of the widow 

the reversioner sold this share to the plaintifT. The latter 
instituted a suit to set aside the widow’s transfer and 
obtained a decree for possession on payment of Rs. 9 9. 

I he plaintiff instituted a suit to pre-empt a sale effected 
during the pendency of the previous suit claiming co- 
ownership by virtue of the transfer from the reversioner: 

Held, that the transfer by the widow not being void 
the plaintiff acquired a valid title only after h? had 
deposited Rs. 99 under the previous decree and he was 
not, therefore, a co-sharer on the date of the sale 
A^.R. , 93 t All. 405=1931 A.L.J. 339= i 3 i Ind. Cas] 


!o-sharer — Condition precedent. 


Nonghtto pre-empt has ever been held to exist in 
Uudh, whether under a custom recorded in the waftb. 

hi?anf° r under - he 0udh Laws Act ’ in a Who 

alonf , n ° F r ° pr, .' tary J ngh / in the vi,,a S e - Relationship 
alone is not considered to be sufficient to confer a right 

°? an v y . individual The person claiming 
tne right by relationship must be a co-sharer tn the 

££ Oudh 5 3 67 nd - Ca3 ‘ 136=4 ° W N - 787-A.I.R. 

(c) Partition. 

— Co-sharer-PartJtion-Rlgbt sab.Jst.-New 

Mahals — No rights inter se. 

Where according to the wajib-ul-arz a custom of 
pre-emption exists m favour of the co-sharers in the 
village and the single mahal has subsequently been par- 
titioned and co-sharers in one mahal have ceased to 
have any interest in the other mahal, the custom of pre- 
emption continues- But, in the absence of any evidence 
to the contrary it must be confined to each of the new 
mahals which have been formed, with the result that 
proprietors in one mahal cannot have any right of pre- 
emption as regards shares in the other mahals. 31 All. 

M) 27 ^ AIL V 99 6 Ind ' ^ 372 = 25 A L -J* *° 95 =A.I.R. 

Partition — Imperfect effect. 

Where a village is imperfectly partitioned into several 
paitis, all the patus taken together form one mahal and 
the proprietors of this mahal are co-sharers of each other 
aD j ?, ot P crfec J strangers for purposes of pre-emption 
and the fact that the property to be pre-empted P lies 
entirely within one of such pattis is immaterial. 103 Ind. 
Cas. 621 = A.I.R. 1927 All. 692. J 


Partition Now mahal — Separate unit. 

Ordinarily, where a partition has taken place the 
joint ownership is destroyed, and each mahal becomes a 
separate mm for the purpose of regulating the rights 
of the co-sharers, forming the proprietary body of that 
mahal inter se. 92 Ind. Cas. 353 (All.). 


-Partition. 


Where partition has been made under the Land 

; i r 

-—-Partition— No new wajib-ul-arz — Pre-eristln* 
right not negatived-Proof of right. * 

Where a fresh wajib-nl-arz has not been prenared 
partition, it doe*, not necessarily follow as a matter of 
law or principle that the custom or contract fn^ f 
before the partion is no longer to have effect or ™ 

Hon. 22 All. 1 and 37 AH. 129, Foil. P ra * 

coS'i„ g pa ^“5 ht h ™’„ri d , f ; avr . or 

contrary 3 is mh^i^'ce 

proof that prior to the partition of the vilt ? C 
custom of pre-emption existed W o,»M . 1 ~ agc the 

thc^plaintiff .oVSce" ' 'ton Id TT 
for him to show, cither on the - necessary 

wajib-u!-arz or by other evidence ° U ?° n of *e 

pre-emption which obtained in the’unpanit^n^ 810 ™ ° f 
would survive on partition of that " part,tl . oncd mauza 
mahals, so as tog& atrn 

a "ght 10 pre-empt property in another 

mahals tn which he was not V a sharer a t t he da.e°of 
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the sale. 37 All. 129, Foil. 87 Ind. Cas. 298=47 AH. 
470=23 A.L.J. 283=A.I.R. 1925 All. 449. 

Co-sharer— Partition— Relation-New mahals— 

No rights inter se. 

After a perfect partition there is no community of 
interest between the co-sharers of one mahal and the 
co-sharers of another mahal and none of them can in 
any sense of the word be regarded as a co-sharer of 
the properly of the others. 22 All. 1 (F. _B.). Foil. 7 1 
Ind. Cas. 408=20 A. LJ. 956=4 L.R A. Civ. I5=A.I.R. 
1923 All. 52. 

Co-sharer— Partition— Entry in Wajib-ul-arz — 

Division into mahals. 

A co-sharcr in an undivided village was to pre-empt a 
sale by another co-sharer according to the Wajib-ul-arz. 
The village was partitioned into several mahals. 

Held, non-co-sharers in the new mahals are mere 
strangers and cannot claim pre-emption. 41 All. 426 = 
17 A.L.J. 467 = 50 Ind. Cas. 209. 

Co-sharer — Partition— Effect. 

Where the vendee ceased to be the co-sharer with the 
vender and the plaintiff became the co-sharer with the 
vendor under a partition, the plaintiff has a right to sue 
for pre-emption. 15 Ind. Cas. 704 (AH.). 

Co-sharer— Partition — Effect of. 

The pendency of a proceeding for the partition of a 
joint estate does not bar the claim of a co-sharer to 
pre-emption. 3 ? Ind. Cas. 893 (Cal.) 

Co-sharer — partition— Partition of village — Different 

mahals — Right of a shareholder in one mahals to pre- 
empt— Property sold in different mahal. 22 A.L.J. 
33, Foil. (1905)2 A.L.J. 261. 

Co-sbarcr — Partition — Mortgage by conditional sale 

— Accrual of pre-emption when sale becomes absolute 
— Partition of mahal. 3 A. 6to, Foil. i%2 A.W.N. 
164 = 24 A. 493. 

(d) Priority. 

Co-sharer — Priority. 

Purchaser of share in whole khata is co-sharer in 
all lO'-iasra nurnber9 comprised in khata and has a 
superior right of pre-emption as against purchaser of 
shares in some khasra numbers in the khata. 

Persons are co-sharers in each khasra number com- 
prised in a khata when they have a share in the whole 
khata and are entitled to pre-emption in preference to 
co-sharer in only some of the khasra numbers out of 
the khata. A.I.R. 1944 Pcsh. 40=217 Ind. Cas. at. 

Priority — Vendor not bound to choose near- 
est. 

The vendor is entitled to choose amongst the whole 
body who are descendants of the same common ances- 
tor but h not obliged to offer the option of purchase 
in th«- first instance to the descendant of nearer com- 
mon ancestor or to a nearer descendant of the same 
common ancestor. 71 Ind. Cas. 655 = A.I.R. 1923 All. 

375 - 

Co-sharer — Priority — Relationship — No 

ground. 

II every khata in the village is distinct without any 
joint right or joint obligation with the other khatas, 
every khata would be in the position of separate 
mahal and th«* co-sharers of every khata would be 
separate and independent. Under these circumstances 


among the parties who arc members of the village com- 
munity so far as the right of pre-emption is concerned 
no right of preference is given on account of relation- 
ship. 77 Ind. Cas. 77i=A.I.R. 1923 Oudh 159. j y 

’ 

Co-sharer — Priority. 

A zamina khewat provided— Any sharer wishing 
to transfer his rights can transfer first to Rishtstd 
Arkaribi then to Rishtad Arbaidi and then to Shur- 
kain Deh. If all of them refuse, the sharer may 
transfer his property to any one he chooses. Sharers 
(Hissadars) and sharers in the village (Shurkain 
Deh) shall have preference if they pay the same price 
as the stranger transferee. ■_,) 

Held, that a near relative who was not a co-sharer of 
the vendor in the same mahal had no right of pre- 
emption. 17 Ind Cas. 521 (All.). 

Co-sharer — Priority — Equal degree — Lose of 

preferential right. 

Where a co-sharer of equal degree joins a co-sharer 
of an inferior decree in making a sale he forfeits his 
right as such and a suit for pre-emption can lie against 
him. 34 All. 542=10 A.L-J. 70 = 15 Ind. Ca6. 174. 

7 / 

Co-sharer — Priority — Shurkai — Patti. 

Co-sharers in a patti are shurkai patti; and one 
shurkai patti is not preferred in pre-emption to 
another shurkai patti. 6 Ind. Cas. 169. (All.). 

Co-sharer — Priority— Vendee stranger subse- 
quently becoming co-sharer. 

Where a co-sharer in a tiiok has preference over a 
co-sharer in a Mahal, the right of plaintiff co-sharer io 
a thok, is not defeated by reason of the vendee’s be- 
coming subsequently a co-sharer in »hc Mahal. 7 
A.L.J. 77=5 Ind. Cas. 520. 

Co-sharer — Priority right. 

The right of pre-emption of a vendee, a co-sharer in 
land purchased by virtue of a previous sale cannot be 
affected by a suit to avoid and set aside the previous 
sale. Priority question must be decided with relation 
to the state of things existing at time of the sale 
and not at any later period. 27 P.W.R. 1919 = 90 P.R. 
1919 = 52 Ind. Cas. 557. 

Co-sharers — Priority. 

The mere fact that the vendors and the vendees arc 
co-iharcrs in some shamilat land appertaining to all 
the patti docs not invest the vendees with any better 
right. Where a khata forms a subordinate and separate 
entity in a patti, in which defendants vendees have 
no share, ahd if the patti in which defendants-vendees 
were co-sharers formed a separate sub-division of the 
same mahal, the plaintiffs who are co-sharers in the 
6arae patti have a preferential right of pre-emption. 
22 O.C. 297=54 Ind. Cas. 632. 

(e) Proof. 

Co-sharer — Proof. 

The burden lies on the party that claims the status 
of a co-sharer to prove it. 1939 A L. J. 337 = 1939 
A.W.R. (H.G.) 303. 

Co-sharer — Proof — Whether prima facie evi- 
dence of existing title. 

If a plaintiff sues for pre-emption on the ground 
that he is a co-sharer in such a mobal or in a village, 
and there is a bare denial or non-admission by the 
defendant, it is not his duty to bring evidence beyond 
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the contents of the khewat generation after generation 
tlntil One teaches some document showing transfer or 
until one teaches the firat settlement to show title. The 
deniil contained in the written statement is meant to 
be hotting rriote than a denial that the plaintiff was 
entered as a coshater in the particular village. An 
entry in the khewat is prints* fade evidence that there 
is an existing title and the defendant's objection is met 
by such an entry. A.I.R. 1939 Oudh 233=1939 O.W. 
N. 736-1939 A. W.R. 111 = 1939 R.D. 455=14 Luck. 
678=183 Ind. Cas. 604. 


Proof— Co-sharer executing waqf of his pro- 
perty and constituting himself mutawalli — Subse- 
quent purchaser of share in mahal by him — 
Whethe as a proprietor. 

A person claiming to be a co-sharer must show that 
he is entitled as a proprietor to a share or part of a 
mahal. The mere fact that he is in possession in a 
different capacity cannot suffice. 

Where a co-sharer in mahal executes a deed of 
waqf and appoints himself a mutawalli and sub- 
quently purchases a share in the mahal, he no more 
remains a proprietor after the creation of the waqf 
and is not entitled to any share in the mahal as a 
proprietor, though as a mutawalli he is entitled to 
hold possession. Consequently, he cannot resist a suit 
for pre-emption of the share purchased by him. A.I.R. 
*937 AH. 581 = 1937 A.L.J. 726=1937 A.W.R. 226= 
171 Ind. Cas. 367. 


Co-sharer— Proof— Hindu family— Deed of exe 

change executed by manager, whether defeasible. 

Every deed of exchange executed by the manager of 
a joint Hindu family is not necessarily defeasible. 
Wnether it can or cannot be avoided by the other 
members of the family will depend on its special cir- 
cumstances and even if the other members of the family 
are not parties to the suit, it is open to the defendant 
vendees to lead evidence in order to satisfy the Court 
that circumstances exist which make the document 
binding on the family. A.I.R. 1931 All. 211 = 1931 
A.L.J. 54=130 Ind. Cas. 448. 


(f ) Right to pre-empt. 


Right to pre-empt. 

Where a Hindu brother sells his own share by the 
sale-deed but does not sell the family property nor does 
he act as manager of the family, a co-parcener may sue 
for pre-emption of the property 6old. A.I.R. 1945 All. 

5 =1944 A.L.J. 508=1944 AAV.R. 285 = 1944 
O.W.N. 279—I.L.R. (1944) All. 662*217 Ind. Cas. 319. 


Co-sharer — Right to pre-empt — Joint Hindu 

family — Right of member. 

Where property of a joint Hindu family is sold by 
the father as a manager of the joint family for legal 
necessity or otherwise, a member of the family can 
pre-empt the property out of his own separate funds 
and acquire the property as his separate property and 
not for the benefit of the joint family. A.I.R. 1943 
Oudh 414=1943 A.W.R. 86=1943 O.W.N. 309=19 
Luck. 257=209 Ind. Cas. 305. 


Jo- sharer —Right to pre-empt — Oudh-Superior 
proprietor creating under-propletary right and 
selling it to person who is already proprietor and 
under-proprietor — Co-sharer, if can pre-empt. 


A superior proprietor created an under-proprietary 
right which he sold to a person who was already a 
proprietor and also an under-proprietor. A pre-emption 
suit was brought by the co-iharer in the mahal con- 


12 F. Y. D.— 54. 


cemed and the defence of the vendees was that under 
the Oudh Laws Act, being under-proprietors they came 
before a superior proprietor and he. could not, therefore, 
pre-empt a sale of under-proprietary rights made 
in their favour. 

Held, that the vendees had a preferential right to 
the would be pre-emptor and his suit must fail. A.I.R. 
1940 Oudh 390=1940 O.W.N. 409=15 Luck. 475 = 
1940 A.W.R. 202= 187 Ind. Cas. 843. 

— — Co-sharer — Right to pre-empt — Minor member 
of Joint Hindu family — Sale binding on member. 

In a joint Hindu family, the karta can always act 
and does always act in the interest of the entire family 
and he can give consent on behilf of a minor member 
to a sale. If the sale is binding on the minor, he is not 
entitled to pre-empt the property nor can he challenge 
the validity of the sale in a suit for pre-emption. The 
principle of estoppel applies to the case. A.I.R. 1933 

All. 758=55 A .972 = 145 Ind - Gas - 547 


Co-sharer— Right to pre-empt— Hindu family— 

Purchase by some members of joint Hindu 
family -Suit by other members for pre-emption. 

Where some of the members of a joint Hundu family 
purchase property, there is a presumption that it is 
acquired in the interest of all the members and a> 
member of the family cannot, therefore, claim to 
pre-empt the sale merely on the ground that his name 
was not specifically mentioned as a vendee in the gale 
deed in question. A.I.R. 1932 Alls 80 = 1931 A.LJ. 
341 = 131 Ind. Cas. 555. 


Co-sharer— Right to pre-empt— Co-sharer can- 
not pre-empt against mukarraridar of another 
co-sharer. 

As a mukarraridar cannot claim pre-emption, the 
co-sharer, on the doctrine of reciprocity which is well 
understood in the Mohamedan law, cannot claim pre- 
emption against the mukarraridar. A co-sharer there- 
fore cannot pre-empt against a mukarraridar of another 
co-sharer. 5 P.L.J. 740, Foil. 117 Ind. Cas. 865 = 8 
Par «?*! = 11 P.L.T. 24=A.I R. *929 Pat. 214. 


Right to pre-empt — Lands held in severallty. 

Where all the lands belonging to the parent khatas 
are held in severalty, the mere existence of a common 
khata containing certain barren, uncultivated or abadi 
lands which usually remain the property of all the co- 
sharers of the village till a partition is formally effect- 
ed, cannot make a person who belongs in other respects 
to one class or category a joint co-sharer with another 
who belongs to another class or category as regards 
any separate interest, the latter may sell. No account 
is taken of the appurtenances in the shamlat khatas 
for the determination of his right of pre-emption. 82 
Ind. Cas. 526=48 All. 6 7 4 = 5 L.R.A. Civ. 489 =E 
A.I.R. 1924 All. 753 - 


Right to pre-empt— Relation of previous hus- 
band — Cannot. 

A pre-emption suit by the uncle of the deceased 
former husband of the vendor on the ground that he 
is either a “sharik aziz qarib” or a “sharik aziz 
baced” of the vendor, i.e., he has a preferential right 
than the vendee who is a co-sharer, will not lie. 64 
Ind. Cas. 943 = 20 A.L.J. 56 = A I.R. 1923 All. 128. 


— . — Co-sharer — Right to pre-empt. 

Where a village consisted of a mahal and a resumed 
muafi each held under separate engagements with Gov- 
ernment and provided with separate Record of Rights 
but co-sharers of the mahal which formed the bulk of the 
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village bad agreed with Government in the Wajib-ul-arz 
that ihey 4 ‘ shall take the jama of the resumed muafi 
and pay it along with over jama,” this agreement did 
not make them responsible for the revenue assessed on 
the mnafi, in which they had no interest and therefore, 
no right of pre-emption could arise between the owners 
of the mahal and the owners of the muafi. 38 All. 
260=14 A.L.J. 313=33 Ind. Cas. 23. 

Co-sharer — Right to pre-empt — Mahal Resum- 
ed muafi. 


If the wajib-ul-arz of a village gives a right of pre- 
emption, between co-sharers, there is no right of pre- 
emption in respect of a resumed Maufi by a person 
who is nota co-sharer in the plot though he is a co-sharer 
in the Mahal. 19 Ind. Cas. 1 1 9 (All.). 

Co-sharer — Right to pre-empt — Person having 

defeasible title in pattl. 

A defeasible title to a share in a patti acquired by a 
person does not give him the right to pre-empt another 
share in the same patti as a co-sharer. 32 A. 45; 4 A.L.J. 
35 *. Foil. 35 All. 296=1 1 A.LJ. 297 = 18 Ind. Gas. 959. 

Co-sharer — Right to pre-empt — Vendee be- 
coming prior to the institution of the suit — Pre- 
emptor cannot succeed. 

Vendees-defendants, strangers to the suit 8 villages, 
purchased certain shares in them on nth June, 1907. 
The suit to pre-empt this sale was instituted on 5th 
October, 1907- On 2 1 st August, 1907, the appellams- 
defendants purchased certain other shares in 5 out of 8 
villages. The plaintifT-respondcnt sued to pre-empt the 
sale of 21st August and got a decree in his favour, but 
failed to pay the purchase money and the suit was dis- 
missed. 


Held that failure to pay purchase money by the pre- 
rmptor invested absolute ownership in the purchaser of 
the sale of 2 1st August, 1907. They became co-sharers in 
the 5 villages. They cannot be ousted and the sale of 
t nh June, 1907, cannot be pre-empted so far as those 5 
villages are concerned. 7 A.LJ. 344=6 Ind. Gas. 566. 

Co-sharer — Right to pre-empt. 

A person who was not a co-sharer with the vendor in 
the same “ Malta) ” was held to have no right under 
the “Wajib-ul-arz ” to pre-empt although he was a co- 
sharer in the village. 3 2 All. 63 = 6 A.L.J. 958=4 Ind. 
Cas. 138. 


Co sharer — Right to pre-empt — Creation by 

contract — Failure to exercise right. 

O/ie tf several co-h^irs has no right as against the 
other co-sharers to contract that a mortgage of his share 
of property should have a right of pre-emption in the 
property, and il the pre-emptor fails to enforce his right 
within limitation, hi. claim though barred is not extin- 
guished. He could set up his equity by way of defence 
but he miv be successfully confronted with pleas of 
laches, waiver, acquiescence and other forms of equitable 
estoppel. 49 Gas. 910 (Lah ). 

Co tdiarcr — Right to pre-empt — Value of 

possession. 

Recent acquigit : on of possession by itself is not enough 
to support a claim to pre-empt as a co-sharer, though 
such possession is sufficient title against trespasser. 19 
( ). C. 190 Note =37 Ind. Cas. 172. 

Co-aharcr — Right to pre-empt — Village divided 
into several Mahuls — Right of pre-emption given 
to co-sliarers in the village — Right among co- 
sharers of thoks. 



The wajib-ul-arz of a village gave a right of »pr©i 
emption to an agreement in the following terms: “ Any 
of the parties desirous of selling the lands alloted to 
his share shall sell the same, to the other party willing 
to buy the same at the proper sale price, the sale to 
anybody else shall be invalid, but if the parties do riot 
purchase at the proper sale price the other party shall be 
entitled to sell to others.’* Let it be known that the 
value of the partitioned property is or will be Rs.* 600. 

Held, that the covenant is valid in law against the 
covenantor, and a suit to enforce the right of prefc 
emption is maintainable, especially when, as in the 
present case, the third party purchaser from one pf 
the parties to the covenant had notice of -the covenant 
in the agreement when he made the purchase. The 
words “ proper sale price 0 in the covenant 'means 
the market price and not the share of the seller in 
the purchase money which the plaintiff and the co- 
owners paid for the property when they bought if. - If 
the plaintiff desires to exercise his right of pre-emption 
in the case he must pay the purchase money, mentioned 
in the deed of sale of the third party purchaser. 10 
C.L. J. 626=14 G.VV.N. 295=4 Ind. Gas. 743. 

. a y 

Co- sharer — Right to pre-empt. 

If a ‘Wajib-ul-arz’ gives a right of pre-emption fo a 
‘Hissadar’ the right vests in the actual co-sharers in the 
village. The mere record of person’s name in ‘Khawap* 
does not confer a right to pre-empt. 4 Ind. Cas. 419 
(All.). ' - > 1 ’* 

(g) Vendor’s right. ' • 

Co-sharer — Vendor’s right — Rights of— Effect 

of their refusal. / : 

A Vendor can sell his property to any one other than 
a co-sharer and get his refusal. He is not however 
entitled to offer one price to the co-sharers and then sell 
to the strangers at a smaller value without informing 
them. 15 A.L.J. 315=39 Ind. Ca6. 637. . 

Co-sharer— Vendor’s right. 

Where a custom of pre-emption is that a person 
should first offer to sell his property to a co-sharer before 
sale to a third party, he is not bound to offer it a 
second time aft«r the agreement to sell to the third 
party. 40 All. 690 = 16 A.LJ. 683=46 Ind. Cas. 761. " 

(h) Who is. 

Co- sharer — Who is. 

Proprietors who do not own any fractional share in 
the entire proper*^ in mahal cannot be considered as 
co-sharers in the mahal. 1930 A.L.J. 1023=125 Ind. 
Cas. 578=A.I.R. 1930 All. 729. 

Co-9harcr — Who is— Gorakhpur District — Ara- 

zidars are not. 

The particular class of proprietor called, in the 
District of Gorakhpur, an arazidar, is not a co-sharer and 
will not therefore come within the provisions of a waj-ib- 
ul-arz relating to the pre-emptive rights of co-sharers. 
A.I.R. 1923 All. 129, Foil, joi Ind. Gas. 518-* 
A.I.R. 1927 All. 540. 


Co-sharcr — Who is — Joint Hindu family — ■ 


Son9 are co-sharers. 


Whrre sons and their father form one joint Hindu 
family and a property is purchased from the joint family 
funds, the sons must be considered as co-sha r ers with 
their father, although the father alone is recorded as 
co-sharer in the revenue papers, in order to contest a 
claim for pre-emption regarding that property. 96 Il\d* 
Gas. 383 = A.I.R. 1926 Oudh 592. 
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Co-sharer — Who is. 

The nephew of the maternal Grandlather of the hus- 
band of the vendor is not a near rel ation (hissedar 
quaribi). He is a distant relation (hissedar baidi) of 
the vendor’s husband. 87 Ind. Cas. 298=47 All. 470= 
23 A.L.J. 283=A.I.R. 1925 All. 449. 

— — Co-sharer — Who is. 

\ Where a person purchased a plot of land situated 
Within a share in a village. 

Held, he was to be deemed a co-sharer in the village 
and such a person would be treated as a co-sharer in 
ihe village even though his name did not appear in the 
revenue papers. 77 Ind. Gas. 35=46 All. 70 = 21 A.L.J. 
763=4 L.R.A. Civ. 507=A.I.R. 1924 All. 305. 

Cosharer — Who is. 

A co-sharer by belonging to the same Hindu family 
as the vendor and by becoming member of the family 
by marriage is a Hissedar Karibi. 78 Ind, Cas. 382=46 
A11. 327=22 A.L.J. 247=5 L.R.A. Civ. i 84=A.I.R. 
1924 All. 534. 

to V 

— -Co-sharer — Who is — Hissedar karibi. 

The expression hissedar karibi by itself is ambi- 
guous and may apply either to a co-sharer who is 
nearer in space ora co-sharer who is nearer in blood 
relationship. The particular meaning to be given to it 
depends upon context. 84 Ind. Cas. 701 =4 L.R.A- 
Civ. 550=A.I.R. 1924 All. 456. 

- — -Co-sharer — Who is. 

A widow who under Hindu Law is entitled to main- 
tenance is not a co-sharer for the purposes of pre- 
emption. 77 Ind. Cas, 933=4 L.R.A. Civ. 55=A.I.R. 
'1923 All. 161. 

Co-sharer — Who is — Meaning of words. 

- The plaintiff in a pre-emption suit was the widow of 
a person who was descended from the same ancestor 
as the vendor. Custom laid down to categories of co- 
sharers who might pre-empt — ashkhas jaddi and 
shurkai deh. 

Held, that ashkhas jaddi would mean persons 
descended from a common ancestor. As the plaintiff 
was not personally such a one, and as she was suing in 
her own right as co-sharer, having inherited her hus- 
band’s estate, she could not be included in the ex- 
pression. “a6hkas jaddi.** 64 Ind. Cas. 191 =19 A. L J. 
820 = A.I.R. 1921 All. 199. 


The position of the Shamilat land appurtaining to each 
patti follows or forms part of the patti to which it 
belongs and no right of pre-emption can be claimed 
inreBpectof it. 22 O.C. 297=54 Ind. Cas. 632. 5 

Co-sharer — Who Is — Rishtedar garibi. 

Who is the grandfather’s brother’s daughter’s son is a 
rishtedar garibi. 40 Ind. Gas. 595 (All.). 

Co-sharer who is. 

Where a person has been a recorded co-sharer in po- 
ssession of property by virtue of a sale and no steps hav- 
been taken for three years to set aside the sale, or to 
Oust him from possession, he must be regarded as coe 
sharer for the purposes of a pre-emption suit. 29 Ind- 
Cas. 549 (AH.). 

Co-sharer — Who is — Birtdars. 

Birtdars holding on behalf of Pakhtadars having 
no right of pre-emption in case of a sale of proprietary 
or under-proprietary rights except as members of the 
village cummunity, are not co-sharers of a sub-division 
of a tenure. 20 Ind. Cas. 474 (Oudh i7.). 

Co sharer — Who is — Oudh Laws Act (XVII of 

1876) — Birt-holder in a Mahal, if a co-sharer. 

A birt-holder iD a Mahal which was sold by an 
under-proprietor cannot be considered a co-sharer, as his 
rights are not superior to those of the under-proprietor. 
13 Ind. Cas. 631 (Oudh). 

Co.sharer — Who is — Owner of grove land un- 

assesoed to revenue. 

The owner of grove land unassessed to Govt, revenue 
is not a co-sharer and as such has not got any right of 
pre-emption. 11 Ind. Cas. 21 (All.). 

— — Co-sharer — Who is — Shafi-e-Jar — Shafi-e-Kha- 
Ut. 

On partition of a Mahal into two mahals the owner 
of one cannot pre-empt the other Mahal or any portion 
of it on the ground of vicinage. Where a tenant waters 
his field in one Mahal from his well in another mahal 
the owners of the two mahals are not shafi-e-khalit, 
though the two owners may be tenants in common of a 
choupal, which is nothing but a house and can be used 
for any purpose for which a house can be used. 
Ownership of a house is distinct from ownership of 
of Zamindari. 33 /Ml. 28 = 7 A.L.J. 879 = 7 Ind, Cas. 
404. 


Cosharer — Who is — Muafidars. 

The wajib-ul-arz in the chapter about co-sharers 
dealt with the rights of pre-emption in case a “hissedar” 
transferred his property. No custom of pre-emption was 
recorded in the Chapter dealing with the rights of 

Muafidars. 

From the kewat it was plain that the owners of the 
Muafi plots were not co-sharers in the Mahal. 

Held, that a part of a resumed Muafi plot was not a 
“share” and the clause in the wajib-ul-arz regarding 
pre-emption did not apply to it. 64 Ind. Cas. 480= 
19 A.L.J. 859. 

Co-sharcr — Who is-Shamilat land, Vendor Co- 
sharer in, but not in Patti — Effect. 

A vendee who is not a cosharcr in the sub-division, 
in which the share ought to be pre-empted is situated, 
does not become one, because s"me land appurtaining to 
the village has been lumped together as belonging to 
all the patti6 instead of being imperfectly partitioned. 


Co-sharer — Who is — Person receiving only a 

Malikhana allowance. 

A person who is entitled to only a Malikhana allo- 
wance is a stranger to the co-parcenary body and a sale 
to him is liable to pre-emption. A person who is not a 
member of the proprietary body amongst whom 
a custom of pre-emption exists and has no common 
rights and liabilities with the members of the pro- 
prietary body is for the ourposes of pre-emption a 
stranger. 7 Ind. Cas. 70 (All.). 

Co-sharer — Who is — Sharik — Meaning of. 

Sharik means a co-sharer or partner with the vendor 
and does not mean a near relative of the vendor. 7 
A.L.J. 415=6 Ind. Cas. u5. 

Co-sharer — Who is — Hlssadar Deh — Meaning. 

Per Stanley C. J. — Hisgadar Deh-mcans co-sharer 
in a village and subsequent partition of the village 
has no effccUo as to change jt» meaning. 
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Per Bannerjee J. — Hissader Deh means co-sharer 
of the vendor, and a person who became a co-sharer 
in another mahal, at the time of partition has no right 
to pre-empt. 32 All. 265=7 A.LJ. 133=6 Ind. Gas. 
17 - 

Co-sharer — Who is — Wajlb-ul-arz — Construc- 
tion — Khewat. 

The expression “Rishtadaran Karibi” means near 
relation by blood or marriage. If the husband has 
inherited property from his wife, the wife’s half sister is 
Rishtadaran Karibi. A co-sharer in the same half of 
the Khewat is a Shikmi Hlssadar. If the vendor is co- 
sharer in one half of Khewat and the Vendee in 
another half of Khewat, the vendee is not Shikmi 
Hissadar of the vendor. 5 Ind. Os. 669 (All.). 

• — — Co-sharer — Who is — Haquiat muzfarika. 

Th** owners of haquiat Muzfarika assessed to Govt, 
revenue brintr persons jointly and severally liable to 
Govt, for the assessment were Hissadars and so could 
exercise th** right of pre-emption in the event of that 
plot being sold. 3 Ind. Cas. 91 (All.). 

Co-sharer — Who is — Owner of plot of grove 

land not assessed to revenne. 

Held, also that the owner of a plot of grove land not 
assessed to revenue is not a co-sharer in the village so 
far as rights of pre-emption are concerned. 1907 
A.W.N. 229=4 A.LJ. 541. 

“ Co-sharer — Who is — Grove, purchaser of — 

Sharer— Wajib-ul-arz. 

A purchaser of a grove not being liable for payment 
of Government revenue is not a co-sharer in the village 
and is not entitled to pre-empt. (1904)2 A.L.T. 788 = 
i 9°5 A.W.N. 264 = 28 A. 246. 

7. Custom. 

(a) Abrogation of. 

(b) Applicability. 

(c) Barden of proof. 

(d) Essentials. 

(e) Evidence of. 

(f) Existence of. 

(g) Extinction of. 

(h) Kinds of. 

(i) Mahomedan Law. 

(j) Origin and growth of. 

(k) Presumption. 

(l) Proof of. 

(m) Scope and effect of. 

(n) Wajibul-arz. 

(o) Who can plead. 

(p) Miscellaneous. 

(a) Abrogation. 

Custom — Abrogation of — Partition — No abro- 
gation — But scope narrowed. 

A partition docs not abrogate a custom of pre-emp- 
tion A custom may survive but its scope may be nar- 
rowed as it often is when partition is effected. The 
effect of a partition may be to depiive a certain 
number of those, who were formerly eniithd «o pre- 
emption ol their right but the custom cannot bt entirely 
abrogated It may still apply to other classes when the 
partition has not deprived of the right ol pre-emption. 


A partition i* the act of parties and even if gome of the 
sharers in a village choose to seek a partition and 
bring about by their own act their exclusion from a 
right they formerly enjoyed, the other sharers who 
remain within the co-parcenary body should not be 
deprived of the right they had. The proper view ap- 
pears to be that the custom persists and is applicable 
to all who notwithstanding the partition continue in 
the 6amc relation or relations as formerly entitled them 
to claim pre-emption. 22 All. land 13 A. L. J. 236. 
Foil. 78 Ind. Ca6. 659=46 All. 424=5 L. R. A. Civ, 
273 =A-I.R. *924 All. 603. 

Custom— Abrogation-Partition — Addition of a 

new class — No abrogation of old ones. 

The custom of pre-emption relating to two categories 
of pre-emptors was mentioned in the wajlb-ul-arz of 
1875. On a partition in the year 1894 the new wajlb- 
ul-arz introduced the co-iharers in the other mahals 
as a third class of pre-emptors. 

Held, the second wajlb-ul-arz merely added a third 
class of pre-emptors which would be preferred by agree- 
ment to strangers. But the previous custom of pre- 
emption was not abrogated. 64 Ind. Gas. 646=44 All. 
1x7=19 A.L.J. 9ii=A.I.R. 1922 922 All. 160. 

'Custom — Abrogation — Partition — Effect of. 

Where there has been a partition of a village into 
separate mahals, a sharer in one of the new mahals who 
claims a right of pre-emption in respect of land in 
another mahal (of which he was not a sharer at the 
date of sale) must show either on the construction of 
the wajib-ul-arz or by other evidence that the custom 
of pre-emption survived the partition. From the fact 
that a fresh wajib-ul-arz has not been prepared at the 
partition, it docs not follow as a matter of law or prin- 
ciple that the custom or contract in force before parti- 
tion is no longer to have effect or operation; the ques- 
tion must depend on the circumstances of each case 
and the inferences to be drawn from the evidence. 37 
All. 129=42 I. A. 10=13 A.L.J. 236=19 C.W.N. 893 = 
17 M.L.T. 193=2 L.W. 303=21 C.L.J. 237=28 M.L. 
J- 55 6ac, 7 Bom. L.R. 393 = ( , 9 ' 5 ) M. W.N-58i= 28 
Ind. Cas. 34 (P.C.). 

Custom — Abrogation — Partition, effect of — 

Custom, If changes. 

A custom cannot change but a person who is entitled 
to pre-empt under custom prior to partition of village 
may lose that right as result of the partition. After 
the preparation of wajib-ul-arz which showed equal 
right of pre-emption, partition took place whereby the 
vendors and the vendee became proprietors of a differ- 
ent mahal in the same village. It was held that plain- 
tiff was entitled to pre-empt. 8 A.L J. 1013 = 12 Ind. 
Cas. 177. 

Custom— Abrogation— Partition-perfect. 

A perfect partition in itself does not necessarily 
abrogate a custom of pre-emption prevailing in the 
village. 7 Ind. Cas. 572 (All.). 

(b) Applicability. 

Custom — Applicability— Hindus la Bihar. 

According to the prevailing custom in Bihar, the law 
of pre-emption is applicable to Hindus. A.I.R. 1943 
Pat. 96=21 Pat. 799=9 B.R. 105=204 Ind. Cas. 41. 

Custom— Applicability— Akora in N.W.F.P. 

„ I s fu,, °„ ra of Pre-emption in Akora (N.W. 
t.P.). A.I.R. 1942 Pcsh. 25 = 199 Ind. Cas. 705, 
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— Custom — Applicability — Kumaun District 

(U.P.) — Transfer of grant by grantee before 
settlement — Right of pre-emption, if can be 
claimed. 

Every village in Kumaun District consists of two por- 
tions, a measured portion which constitutes the village 
proper and consists of the abadi and the cultivated 
land, and an unmeasured portion consisting of a large 
area of land in which the residents of the village have 
grazing and timber right and some other rights. The 
unmeasured land is the property of the Government and 
the proprietors of the village proper have no right in 
the game except rights by way of customary easement. 
The Government as the owner of the unmeasured land 
has the right to grant the same to whomsoever it likes 
and a grant, if made, confers proprietary right on the 
grantee and constitutes a separate revenue Mahal until 
the next revision of settlement, when it is usually in- 
cluded in the village in which it lies. Where the grantee 
makes a transfer of his grant before such settlement, a 
co-sharer in a village has no right to claim pre-emption 
in respect of such transfer. A.I.R. 1938 All. 529=1938 
A.L.J. 711 = 1938 A.W.R. 464=177 Ind. Gas. 857. 

C ustom — Applicability. 

Even if the Agra Pre-emption Act does not apply, 
right of pre-emption can be exercised, if such a custom 
is established. A.I.R. 1937 All. 620=1937 A.L.J. 790= 
1937 A.W.R. 639=171 Ind. Gas. 354. 

Custom — Applicability — Village extending — 

Extension, if has that custom. 

If the custom of pre-emption prevailed in a particular 
town and the same town had expanded in the ordinary 
course of things, the custom of pre-emption would also 
be enforceable in the extended boundaries of the original 
town where the custom had prevailed. A.I.R. 1937 Lah. 
167=164 Ind. Cas. 610. 

Custom — Applicability — Hindus of Sylhet. 

As a matter of law in the District of Sylhet, Hindus 
have the same right of pre-emption under the provisions 
of Muhammadan Law as Muhammadans themselves 
have in that District and the plaintiff need not adduce 
evidence to prove the existence of such custom. A.I.R. 
*935 Cal. 17=61 Cal. 694=156 Ind. Cas. 512. 

Custom — Applicability — Kumaun ( U.P.) — Sale 

by widow — Pre-emption by married daughter of 
co- widow. 

Where, in Kumaun, after the death of two brothers, 
their widows got possession of the estate half and half 
and one of the widows sells her half share, the married 
daughter of the other cannot sue for pre-emption, 
A.I.R. 1933 All. 39 * =55 All. 4 8 7 =, 933 A.LJ. 502 = 
144 Ind. Cas* 389. 

Custom — Applicability — Kumaun (UP.) — 

Joint Hindu family — Brothers — Claim for pre- 
emption. 

If it be true that the members of a joint Hindu 
family in Kumaun hold property as the members of a 
joint family property do in Bengal, that i 3 to say, as 
tenanis-in-common, then one brother can pre-empt 
property sold by another brother. In such cases, it 
cannot be said that the vender and the pre-emptor are 
one and the same person. A I.R. 1933 All. 216 = 1933 
A.L.J. 81 = 145 Ind. Cas. 379 (2). 

Custom— Applicability — Kumaun (U.P.) — 

Relatives of third degree — Pre-emption inter se. 

Under the custom prevailing in Kumaun, a relative 
of the vendor within the third degree has a right of pre- 
emption against any purchaser who is an unrelated or 
a more distantly related co-sharer, but there is no right 
of pre-emption inter se if both the plaintiff and the 
vendee are within the third degree. A.I.R. 1932 All- 
*33“=i93a A.L.J. 108—134 Ind. Ca*. 464. 
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Custom— Applicability. 

Held, that the custom of pre-emption was not proved 
to prevail in the Mohalla Raja Sahib of Jagadhri Town. 
30P.L.R. 599=11 L.L.J. 37 8 * 

Custom — Applicability — Division of a Mahal. 

The settlement record evidenced the existence of the 
custom of pre-emption in the village. But at the time 
of the settlement and for some time later, one of the 
mahals had been the exclusive property of a single 
individual. Subsequently it had been transferred to 
several persons. 

Held, that in respect of a property situated in the 
Mahal the custom of pre-emption applied. 87 Ind. 
Cas. 340=23 A.L.J. 249=6 L.R.A. Civ. 250=A.I.R. 
1925 All. 362. 

Custom — Applicability — Law of pre-emption 

is lexi loci. 

The law of pre-emption has not been adopted as 
the personal law of non-Muhammadans in Bihar or in 
the other localities where the custom exists ; it is 
merely a lexi loci. If a non-Muhammadan who is by 
custom amenable to the law of pre-emption in a parti- 
cular locality is the owner of a property in another 
locality where a similar custom exists, he is not 
amenable to the custom in the new locality, for, al- 
though it is a similar custom it is not the same custom 
to which he has become amenable by reason of the 
fact that he is a native of or domiciled in a particular 
locality. A native of Delhi (owner) is not bound by 
the custom which exists in Bihar, even though there is 
similar custom in Delhi. 67 Ind. Cas. 706 = 1922 P.H. 
C.C. 360=1 Pat. 774=3 Pat. L.T. 556 =A.I.R. 1922 
Pat. 567. 

Custom — Applicability . 

Custom of pre-emption cannot be applied to the sale 
of the right of a Zamindar to receive certain allowan- 
ces from the Muafidars of a village. 59 Ind. Cas. 
188=42 All. 262 = 18 A.L.J. 210. 

Custom — Applicability — Hindus of Surat — • 

Houses — Agricultural lands. 

Hindus in Surat have adopted the Mahommadan law 
of pre-emption by a long-established custom with regard 
to houses. It is an open question whether Hindus have 
adopted any law which gives a right of pre-emption 
with regard to agricultural lands. It is not advisable 
to extend any customary law which is in conflict with 
the personal law of the parties unless there is evidence 
that such alien law has been adopted. 60 Ind. Cas. goi 
=45 Bom. 604 = 23 Bom. L.R. 81= A. I.R. 1921 Bom. 
188. 

Custom — Applicability — Ahmedabad. 

There exists a custom of pre-emption among Hindus 
in Ahmedabad. 44 Bom. 696 = 22 Bom. L.R. 806=* 
57 Ind. Cas 590. 

Custom — Applicability — Mohalla Rahamat* 

Ullah qureshi, Lahore. 

Pre-emption prevails in Mohalla Rahmat-UUah qure- 
shi, Lahore. 77 P.R. I 9 ,6 = 33 Ind. Cas. 338. 

Custom — Applicability — Lahore City — Kunch 

Dalo. 

The custom of pre-emption prevails in the region of 
the Lahore City of which Kuncha Dalo forms a part, 
whether it be called Wachhowali or Kanjar Phala. 
9 P.R. 1915 = 19 P-L.R. 1916=28 Ind. Cas. 957. 

Custom — Applicability — Banga, Jallundhur 

District. 

A well-established custom of pre-emption exists in 
Banga, Jallundur District. 73 P.R. 1913 = 275 P.L.R, 
1914=21 Ind. Cas. 855. 
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Custom — Applicability — Adhlapi tenure — Mul- 
tan Tahsil. 

The Custom of pre-emption exists in Mauza Fajja, 
Tahsil Multan in respect of a transfer of land upon an 
Adhlapi tenure. 25 P.R. 1913 = 213 P.L.R, 1913=19 
Ind. Cas. 739. 

Custom — Applicability — Dasuba. 

In the town of Dasuba the custom of pre-emption 
in the house property is prevalent. 61 P.R. 1912=185 
P.W.R. 1912 = 15 Ind. Cas. 934. 

Custom — Applicability — Mohalla and Kuchas. 

The custom of pre-emption prevails in the Mohalla 
Multani Darwaza in the Fcrozepore District as well as 
in the Kuchas comprised therein. 62 P. R. 1912=69 
P.VV.R. 1912 = 119 P.L.R. 1 9 1 2 = 13 Ind. Cas. 719. 

Custom — Applicability — Mohalla Sathar 

Lahore city — Conversion of house into Dharma- 
sala. 

There is a custom of pre-emption in respect of houses 
in Mohalla Sathan in the city of Lahore. The 
character of the property at the date of sale determines 
whether the Punjab Pre-emption Act, S. 13 (2) applies 
to the property. I fat the date of the sale, the pro- 
perty sold is a house, it is immaterial whether subse- 
quently to that date, the house was converted into and 
used as a Dliarmasala. 22 P.R. 1911 = 185?. L. R. 
1911=52 P.W.R. 1911=10 Ind. Cas. 848 . 

-—Custom — Applicability — Jallundur city. 

Custom of pre-emption prevails throughout the whole 
of the old city of Jallundur. 70 P.R. 1909=102 P. W. 
R. 1909=140 P.L.R. 1909 = 2 Ind. Cas. 984. 

■ Custom — Applicability — Kot Nau Sub-division 

of Kbcm Kari, Lahore District. 

There is a custom of pre-emption in respect of sale 
of houses in Kot Nau sub-division of the town of 
Khern Kari in the Lahore District. 32 P.R. 1909 = 69 
P. L. R. 1909=38 P.W.R. 1909=1 Ind. Cas. 897. 

Custom — Applicability — Katra Atnar Singh* 

Katra Aniar Singh is a separate division of Amritsar 
and the Custom of pre-emption by vicinage docs not 
exist in regard to houses in the katra. Obiter. — 
The term — “.Sub division” includes what is known as 
katra in the city of Amritsar. 154 P.R. 1882, foil. 9 
P.R. 1909=19 P. W. R. 1909 = 1 Ind. Cas. 438. 

Cus'om — Applicability — South Canara — Othi 

mortgage— Plea to action on othi. 

An othi mortgage does not in South Canara by cus- 
tom carry with it the right of pre-emntion. Such a 
right even il it exists cannot be plcadca in defence to 
an action on the othi. (1911) 2 M.W.N. 486 = 12 Ind. 
Cas. 626. 

Custom — Applicability — Essentials — Both par- 
ties Hindus. 

Where the custom of pre-emption is judicially noticed 
as prevailing in a certain local area, it does not govern 
persons who, though holding land therein for the time 
being are neither natives of, nor domiciled in, the 
district The right of per-ernption will not arise on a 
sham sale merely intended to defraud the rights of 
the pre-emptor. But if the purchaser under an invalid 
sale should .sell by a valid sale, the pre-emptor has an 
option, and may take the mansion on the first or 
Second sale. ( 19 ° 5 ) 9 C.W.N. 874=32 C. 988. 

(c) Burden of proof. 

Custom— Burden of proof— Custom of pre- 
emption — Existence of, in old part ^ of town Is 
not sufficient to prove its existence in new busi- 
ness part of recent growth — Onus lies heavily on 
plaintiff to prove existence of CuBtom in new 
part. 


The existence of custom of pre-emption in the old 
part of a town is not sufficient to show and the custom 
exists also in the new business part of recent growth 
and the inclusion of certain land within the municipal 
limits of a town does not necessarily mean that the 
new area has become a part of the town for purposes of 
pre-emption. The burden lies heavily on the plaintiff 
claiming to pre-empt on the basis of custom to prove affir- 
matively the existence of the custom of pre-emption 
which is a weak custom more particularly when it is not 
based upon the wajib-ul-arz but upon the Mohamma- 
dan law with certain important elements lacking, to 
wit, the two demands. The fact that suits for pre- 
emption on the basis of custom were brought is not 
sufficient to prove the existence of custom of pre- 
emption when the suits always ended in compromise 
decrees under which they were at the request of the 
plaintiffs dismissed. A.t.R. 1946 All. 133 = *945 A.L.J. 
407=1. L.R. (1945) All. 888. > ’■ * 

Custom — Burden of proof — Hindus of Sylhet 

in Assam— Right to claim pre-emption 

By custom, the Hindus of the District of Sylbet are 
entitled to the benefit of the Muslim law of pre- 
emption. In order to entitle the plaintiff to a decree 
for pre-emption, he has to prove that he made to talabs 
talab-l-mawaslbat the ‘first demand/ and talab-i- 
isad the ‘second demand* in accordance with the 
Muslim law of pre-emption. A.I.R. 1941 Cal. 20= 
I.L.R. (1941) 1 Cal. 457 = 72 C.L.J. 181 =45 C W*N. 
96 = 193 Ind. Cas. 82. 

Custom — Burden of proof— Building sites in 

Benares City. 

The burden of proving the existence cf a custom of 
pre-emption with regard to building sites is on the 
party who alleges the existence of such a custom and 
he cannot succeed by merely establishing that there is a 
custom of pre-emption with regard to houses. But 
ordinarily, the same principle of exclusion of strangers 
would apply to building sites as applies to houses and if 
a custom of pre-emption with regard to houses is proved, 
slight evidence ought to be sufficient for establishing 
that the same custom applies to building sites. A.I.R. 

1932 All. 193 = * 93 * A.L.J. 1149 = 54 All. 76=136 Ind. 
Cas. 616. 


Custom — Burden of proof — Unusual custom. 

In order to establish an unusual or extraordinary 
custom which will entitle mere near relations who arc 
not co-rharcs to pre-empt, the pre-emptor has to 
produce unambiguous and positive evidence. 95 Ind. 
Cas. 268 = A I.R. 1926 All. 479. 

Custom — Burden of proof. 

The burden of proving the custom lies on the plaintiff. 
The plaintiff pre-emptor cannot succeed by merely 
proving that a custom of pre-emption exists in the 
village. He has to show that particular custom exists 
which would entitle him to a decree against the defen- 
dant vendee. 82 Ind. Cas. 526=46 All 674=5 L.R.A. 
Civ. 469=A.I R. 1924 All. 753. 

Custom— Burden of proof— Town divided into* 

sub-divisions. 


Where a town is divided into sub-divisions, the pre- 
emptor must prove affirmatively the existence of tht; 
custom of pre-emption in the particular sub-divisions in 
winch the property is situate and that the onus is not 
discharged by proof of the custom in the neighbouring 

: U 9 ^~, 73 Ind ‘ Ca " 658 ^ Lah ' ' 76 -A.I.R 8 . 




exSrnrr n prc * cm P. t,on » whe *» the issue is as to tho 
" l E C ° r non existence of custom should be decided 
on their own facts and circumstances. The plaintiff 
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should prove not merely that some custom prevails, but 
the particular custom under which he claims. 38 Ind. 
Cas. 157 (All.). 

rr-> — Custom — Burden of proof. 

The custom of pre-emption based on the wajib-ul-arz 
of 1865 applies only when a co-parcenary relation exists 
and not when perfect partition has taken place. In a 
suit for pre-emption it lies upon the plaintiff not merely 
to prove the custom of pre-emption but to prove the 
existence of a custom under which he himself has a right, 
that is to say, he ha6 to prove existence of a custom 
which gives right to a person who is not a co-sharer with 
vendor. 38 All. 27 = 13 A.L.J. 951 = 30 Ind. Cas. 947. 

Custom — Barden of proof — Entry in Wajib-ul- 

arz — Karibi and baidi. 

In a suit for pre-emption against another co-sharer 
the onus lies on the plaintiff to prove not only that the 
custom exists but that under it he has a right to pre- 
empt as against another co-sharer. In such a case the 
mere production of the Wajib-ul-arz the meaning of 
which is doubtful, is not enough to discharge the onus. 
The terms karibi and Baidi arc ambiguous. They refer 
to nearness or distance in space or in relationship. 28 
ind. Cas. 306. (All.). 

Custom — Burden of Proof— Wajib-ul-arz. 

Where the Wajib-ul-arz provide for pre-emption only 
in case of simple sales usufructuary mortgages and mort- 
gages by way of conditional sale, a suit based on 
custom pre-emption of the sale effected by a foreclosure 
decree in a mortgage by conditional sale will not lie. 
The issue in a pre-emption case is not the construction 
of the Wajib-ul-arz but the existence of the custom 
and the onus is on the plaintiff to prove the custom, 
43 A. 605, Foil. 24 Ind. Cas. 271 (All.). 

Custom — Burden of proof. 

The existence or non-existence of a custom of pre- 
emption must be proved in the same manner as any 
other question. The' onus of proof of existence of 
snch a custom is on the plaintiff. 33 A. 6 o 5 , Foil. 
15 Ind. Cas. 54 (All.). 

— —Custom — Burden of proof — Wa ib-ul-arz — 

Variation. 

In a pre-emption suit, plaintiff alleged that lie was 
co-sharer with the vendor in the same Kura and that 
the vendee though a co-sharer was not a co-sharcr in the 
same Kura, and that by custom plaintiff had the right to 
pre-empt. Three different Wajib-ul-arzes were produced 
which gave different versions. In such a case plaintiff 
must prove not only that a custom of pre-emption pre- 
vailed as against the stranger but also the existence of 
a custom which gave him the right of pre-emption 
against the defendant vendee as soon as the nature of 
latter’s position was ascertained. 8 A.L J. 1070=12 
Ind. Cas. 179. 

■ Custom — Contract — Burden of proof — Fresh 

settlement. 

Held, that if a right of pre-emption was basrd on 
contract, it would cease, unless specially renewed at a 
fresh settlement; but if based on custom, the burden of 
proof would be on the defendants to show that a custom 
proved to have once existed had come to an end. Mere 
purchase by strangers once or twice unopposed was in- 
sufficient. 1906 A.W.N. i 74==3 A.L.J. 561. 

(d) Essentials. 

Custom — Essentials and proof — Recent out- 
growth of city — Proof. 

A custom must be ancient and immemorial and a 
custom of pre-emption cannot possibly be proved in a 
comparatively recent abadi. A person, therefore, alleg- 
ing custom of pre-emption in a recent out-growth of a 


town separated by the fields must prove that custom 
obtained in such locality. A.I.R. 19^8 Lah. 64=39 
P.LR. 881 = 175 Ind. Cas. 492. 

-Custom — Essentials — Antiquity and certainty. 

The custom of pre-emption cannot be said to be a 
custom in contravention of the ordinary law of Oudh. 

It is the ordinary law as far as the village communities 
are concerned, but it can only be extended to towns* 
if there is proof that the custom is ancient and invari- 
able. Such a custom must “ possess that condition of 
antiquity and certainty on which alone their legal title 
to recognition depends. There can be no distinction 
drawn between the land lying outside the town and the 
land lying inside it; and if a special custom is proved 
appertaining to the inhabitants of a town in respect of 
their agricultural land that same custom must, failing 
strong evidence to the contrary, apply also to that 
portion of their property which is situated in the town 
itself. u8lnd. Cas. 813*6 O.W.N. 4i2=A I.R. > 9 2 9 
Oudh 278. 

Custom — Essentials — Need not be immemorial. 

The fact that more than 100 years ago (and about 
55 years prior to the last settlement) there was a single 
proprietor in the village is not by itself sufficient to 
rebut the presumption arisieg from the entries in three 
successive wajib-ul-arzes, as to the existence of a cus- 
tom of pre-emption among the co-sharers. A period of 
hundred years and even of 55 years is not necessarily 
too short for the growth of a custom of pre-emption in 
the United Provinces where such a custom is well- 
known to be very common. It is not essential to show 
that 6uch a custom is immemorial. 17 AH. 87 and 28 
All. 434, Foil. 87 Ind. Cas. 298=47 All. 470=23 A.L.J. 
283=A.I.R. 1925 All. 449- 

Custom — Essentials of — Individual. 

Custom cannot exist with respect to one individual. 
39 All. 480=15 A.L.J. 422=40 Ind. Cas. 427. 

(e) Evidence of. 

Custom — Evidence— Finding of— Interference 

in second appeul — Onus of proof— Prevalence of 
custom in some of surrounding Mohallas, eviden- 
tiary value. 

The question of the existence of custom is substantially 
a question of fact, and the finding would ordinarily be 
binding in second appeal. But, if the Court below has 
approached the question from a wrong standpoint of 
has thrown the burden of proof on the wrong parly of 
has wrongly assumed a condition to be necessary, which 
is not required, the finding may be vitiated. Similarly 
if it has acted upon illegal evidence or acted upon 
evidence which is legally insufficient to show that the 
custom is general and of universal application, the 
finding may be interfered with. Or, if in any other 
way, a proposition of law ic mixed up with the finding, 
the latter may become a mixed question of fact ana 
law. Act6 found to be done in pursuance of the alleged 
custom would be facts, but the conclusion whether the 
facts found fulfilled the requirements of the law may be 
a question of law. 

The evidence of the existence of a custom of pre- 
emption in the surrounding mohallas cannot be of 
great weight where, in some other adjoining mohallas, 
it does not prevail. A.I.R. 1931 All. 104=1930 A.L.J. 
>555 = 53 All. 308= 131 Ind. Cas. 217. 

Custom — Evidence of — Wajib-ul-arz — Entry 

recognising free right of alienation by co-sharer 
—Absence of right of pre-emption. 

Where the statement of wajib-ul-arz as to the cus- 
tom of free right of alienation by a co-sharer of his 
share of the property in favour of any person whatsoever 
is unambiguous and clear, it may be taken to record the 
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custom of the village excluding the right of pre-emption 
in cases of sales and mortgages. A.I.R, 1931 Oudh 348 
=8 O.W.N. 321 = 15 R.D. 190=131 Ind. Gas. 899. 

Custom — Evidence of — Instances of distant 

mahallas. 

Instances of the existence of a custom of pre-emption 
taken from other muhallas which are at a distance 
and not adjacent can be of very little use to determine 
whether the custom exists in a particular muhalla. 119 
Ind. Cas. s36sA.hR. 1929 Lah. 336. 

■ Custom — Evidence — Recital in wajib-ul-arz. 

A recital in a wajib-ul-arz as to custom of pre-emp- 
tion raises a presumption of existence of such a custom 
and it cannot be rebutted by a previous wajib-ul-arz 
which contains a similar clause but its pre-amble indi- 
cates that it cannot possibly be a record of custom. The 
mere circumstance that there is no entry of the right of 
pre-emption in the dustur dehi is of no importance. 
37 All. 129 (P.C.), Foil. 95 Ind. Cas. 106 (All.). 

Custom — Evidence of. 

An entry in a wajib-ul-arz made at the settlement 
of 1885 in the United Provinces, as to the custom of 
pre-emption in a village is of particular importance. 87 
Ind. Cas. 298=47 All. 470 = 23 A.L.J. 283 = A.I.R. 1925 
All. 449- 

Custom— Evidence of. 

The mere fact that the wajib-ul-arz records a right 
of pre-emption in favour of owners of contiguous villages 
does not by itself render the wajib ul-arz useless as 
evidence of custom. 78 Ind. Cas. 508=5 L.R.A. Civ. 
228 = A.I.R. 1924 All. 925. 

Custom— Evideuce of Instances of sales t° 

strangers. 

A custom of pre-emption of which there is prima 
facie evidence in the entry in the wajib-ul-arz is not 
necessarily negatived by three instances of sales to 
strangers. 22 A.L.J. 766 = 5 L.R.A. Civ. 577 = A.I.R. 
1924 All. 791. 

Custom — Evidence of. 

An ambiguous wajib-ul-arz is insufficient to prove 
the custom of pre-emption which plaintiff is bound to 
prove in a suit for pre-emption. 79 Ind. Cas. 417=46 
All. 370 = 22 A.L.J. 342 = 5 L.R.A. Civ. i 89=A.I.R. 
1924 All. 541. 

* Custom — Evidence of — Sales anterior to date 

of custom. 

In order to prove the existence of a custom it is 
not necessary to establish that sales or transfers had 
taken place prior to the establishment of that custom. 
It may well have been that the custom was so strong 
and so invariably complied with that no co-sharer had 
the courage of selling the properly to a stranger. 81 

Ind. Cas. 10 = 22 A.LJ. 572 = 5 L.R.A. Civ. 369 = 46 
All. 627 = A.I.R. 1924 All. 523. 

Custom — Evidence of Gorakhpur District. 

About the Zatnima Khewat of 1885 of Gorakhpur 
it must be assumed that it was prepared in the manner 
directed by the Board of Revenue, that is to say, 
it must be taken that the proprietors must be other than 
Mahomcdans and expressly desired to have the custom of 
pre-emption recorded and must have adduced proof 
iKdore the Settlement Officer, conclusive to show that 
the custom existed. 79 Ind. Cas. 630=22 A.L.J. 7 = 
A.I.R. 1924 All. 424. 

Custom — Evidence of. 

Owing to special instructions given to Settlement 
Officers in the wajib-ul-arzes of 1885 in Basti and 
Gorakpur Districts the record of custom of pre-emption 
raise* a very strong presumption. 79 Ind. Gas. 584 = 


46 All. 205=22 A.LJ. 62=5 L.R.A. Civ. 33=A.I.R. 
1924 All. 37i. • t 

Custom — Evidence of. ' " 

In the absence of any statutory enactment or any 
entry in the public rccord-of-rights the custom may be 
deduced from a long series of decisions. Where a rule 
of custom is deduced from previous judgments it should 
in no way be departed from merely because it is thought 
more equitable that a new rule should prcvaiL 78 
Ind. Cas. 145=22 A.L.J. 126=5 L.R.A. Civ. 5o=A.I.R. 
1924 AU. 318. 

* 'Custom — Evidence of — Entry in wajib-ul-arz* 

A Wajib-ul-arz by itself is good prima facie evi- 
dence of custom and it is not necessary to corroborate 
a wajib-ul-arz by proof of instances in which pre- 
emption has been allowed. The evidence afforded by 
the wajib-ul-arz may be rebutted by other evidence* 
The fact that the wajib-ul-ara contains many provi- 
sions relating to matters of contract does not pre- 
vent it being treated also as a record of custom. 79 
Ind. Cas. 41=46 All. 47=21 A.L.J. 8oi=A.I.R, 
1924 AH. 274. 

Custom — Evidence of — presumption — Wajib- 

ul-arz — Rebuttal. 


An entry in the wajib-ul-arz of 1882 raised a pre- 
sumption of the existence of the custom. To rebut this 
evidence the defendants proved that in the year 1840 
there was a single proprietor in the mahal. 

Held, the circumstance of there being a single 
proprietor in' 18 40 does not necessarily rebut the presump- 
tion of custom raised by the entry in the wajib-ul-ars 
of 1882. 74 Ind. Cas. 297=A.I.R. 1924 All. 146. 

Custom — Evidence of — Wajib-ul-arz — Good evi- 
dence — Limits. 

An entry as to the right of the pre-emption recorded 
in a wajib-ul-arz is certainly good prima fade evi- 
dence of the existence of the custom unless there is 
internal evidence in the wajib- uLmrz itself or some 
other evidence or circumstance to rebut it. 


Where the wajib-ul-arz contained an express state- 
ment as to the existence of a right of pre-emption in 
favour ofbhai haqiqi and then quaribi, then pattidars 
and then co-sharers in other pattis as against stranger*, 
but aiso contained a statement that an issueless co-sharer 
shall have no right to make a gift of his property in 
favour of a person not entitled (gair mustahaq) and 
if such a transfer takes place then on the death of the 
co-sharer his legal heirs would be the owners of the 
property. 


Held, that an entry, which lays down that a right 
exists which cannot be based on a custom having the 
force of law, is valueless as evidence to prove such 
custom. 74 Ind. Cas. 322 = 21 A.LJ. 542=4 L.R.A. 
Civ. 28 i = A.I.R. 1924 All. 52. 


~ -Custom— Evidence of — Wajib-ul-arz— Prima 
facie evidence of custom. 


the 


entries in the wajib-ul-arzes drawn up at the 
two settlements of 1833 and i860 are prima facie 
records of an existing custom of pre-emption. There 
were at least three co-sharers in the former year and a 
number of co-tharcri in the latter. 

Held, this evidence is not sufficiently rebutted by a 
note recorded at the time of settlement of I860 to the 
ttcct that this village had been waste or desolated up 

All o year l 8 ??- 75 Ind. Cas. ?5i =21 A.L.J. 6o= 4 5 
All. 185-4 L.R.A, Civ. 3 o 5=A.I.R. 1923 All. 150. 

-Custom— Evidence of — Value of instances. 

• at jjnitting that cases of pre-emption inad join- 

ing Mohallas arc relevant, such cases can be of no value 
where the sub-division in question is bounded on some 
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tides by sub-division in which the custom of pre-emp- 
tion does exist and on other sides by sub-divisions in 
which it does not exist. 4 L.L.J. 371 =A. I. R. 1921 
Lah. 279. 

Custom — Evidence of — Compromise pre-emp- 
tion decrees. 

Although it cannot be held that a case, in which 
pre-emption was decreed on an admission or a com- 
promise, is valueless and has no probative force, yet a 
judgment based upon a compromise or confession can- 
not be placed on the same footing as that in which 
after contest a custom was held to be proved or 
negatived. 61 Ind. Cas. 325 = 2 Lah. 83=^70 P.L.R. 
I92I = A.I.R. i 92I Lah. 69. 

Evidence of Custom — Custom need not be 

immemorial. 

In order that a custom of pre-emption may be held 
to be established, it is not necessary to show that the 
custom is immemorial in the sense of the English 
common law. Hence, where in a village which came 
into existence after 1846 there was found in 1869, evi- 
dence of a custom of the pre-emption amongst the co- 
sh are rs, and further evidence of such a custom in 
1885. it was held that the custom was sufficiently 
established for the courts to give effect to it. 17 A. 87, 
, 9°5 A.W.N. p. 266 and 23 B. 668 Foil. 1906 A.W.N. 
80=28 A. 434. 

(f) Existence of. 


—Custom — Existence of — Delhi City. 

The custom of pre-emption prevails generally 
throughout the city of Delhi. 223 I.C. 474 = 48 P.L.R. 
i56=A.I.R. 1946 Lah. 432. 

— — Custom — Existence of — Kohat city in N. W. 

F. P. 

The custom of pre-emption exists in Kohat city of 
the N.W.F. Province. A.I.R. i945 Pesh. 9 = 1945 Pesh. 
L. J. 9=218 Ind. Cas. 367. 

— — Custom — Existence of — Peshawar city. 


The .custom of pre-emption is in existence in the 
Jahangirpura Sub-division of Peshawar City. A. I. R. 
1943 Pesh. 76=209 Ind. Cas. 113. 


Custom — Existence of — Hindus 

city of Ahmedabad. 


within walled 


Even amongst Hindus within the walled city of 
Ahmedabad, there is a custom of pre-emption in res- 
pect of house property. 


Quaere. — It is doubtful if the custom of pre-emption 
can be confined to house property and not be extended 
to open site. A.I.R. 1941 Bom. 262 = 43 Bom. L. R. 
58i=I.L.R. (1941) Bom. 460=195 Ind. Cas. 464 
(F.B.). 


Custom — Existence — Mouza Safipur — Right 

pre-emption of in respect of grove. 


The wajib-ul-arz of Mauza Safipur shows that 
there exists a custom of pre eruption in that mauza, 
and such a right, therefore, exists in respect of grove land 
situated in a mohal of that mouza and paying reveuue 
A.I.R. 1940 Oudh 116=1939 O. W. N. 1129=1944 
A.W.R. 20 = 15 Luck. 261 = 185 Ind. Cas. 277. 


Custom — Existence — Mohalla Tumbrian or 

Pirzadagan in Sonepet Town (Punjab). 

The custom of pre-emption exists in Mohalla 
Tumbrian or Pirzadagan in the town of Sonepet in 
the Punjab. A.I.R. 1932 Lah. 608=33 P.L.R. 781 = 
139 Ind. Cas. 656. 


Custom — Existence of. 

Custom of pre-emption is held to prevail in Muballa 
Dialpura of Karnal town. 119 Ind. Cas. 236=A.I.R. 
1929 Lah. 336. 

Custom— Existence of. 

The custom of pre-emption exists in the town of Nara- 
ingarh. 108 Ind. Cas. 624= A.I.R. 1928 Lah. 571. 

-Custom — Existence of. 

In the town of Chhapal in the Amritsar District the 
custom of pre-emption was held not proved. 81 Ind. 
Cas. 740=6 L.L.J. 587=A.I.R. 1925 Lah. 88. 

Custom — Existence of. 

The custom of preemption does obtain in the sub- 
division Husain Agabi of the City of Multan. 75 Ind. 
Cas. gio=A.I.R. 1924 Lah. 700. 

Custom — Existence — Delhi City. 

It is settled beyond all doubts that in the Delhi *City 
the custom of pre-emption prevails very generally in 
respect of sales of residental houses. 83 Ind. Cas. 180=5 
Lah. iog= A.I.R. 1924 Lah. 495. 

Custom — Existence of. , 

There is no custom of pre-emptiom in respect of 
sales of house property in Katra Amar Singh. 4 L.L.J. 
37i=A.I.R. 1921 Lah. 279. 

Custom — Existence of — City of Delhi proper. 

The Custom of pre-emption prevails generally 
throughout the City of Delhi, but that applies only to 
the City proper as circumscribed by the City walls con- 
structed during the Moghul period, and has no applica- 
tion to a suburb which has grown up since the British 
rule. It is for the plaintiff to adduce satisfactory evidence 
to show that the custom of pre-emption prevails in such 
a suburb. No such custom exists in Fahar Ganj being a 
suburb of Delhi. 61 Ind. Cas. 325=2 Lah. 83 = 70 
P.L.R. ig2i=A.I.R. i92i Lah. 69. 

Custom — Existence of — Share of Mahal confis- 
cated by Government— CV *' '.lready prevailing, 
effect of. 

The custom of pre-emption already existing in a mahal 
is not affected by the confiscation of a share of a mahal 
by the Government and the grantee of a confiscated 
share hat a right of pre-emption against a stranger. 36 
All. 451 = 12 A.L.J. 725=26 Ind. Cas. 494. 

(g) Extinction. 

Custom — Extinction of — Single proprietor. 

A Custom of pre-emption which exists in a particular 
mahal (whether co-extensive with mauza or not) comes 
to an end when the mahal comes into the sole possession 
of a single proprietor. 118 Ind. Gas. 661=1929 A.L.l. 
ii27=A.I.R. 1929 All. 662. 

Custom — Extinction — Single proprietor. 

Primx facie a statement of the custom of pre-emption 
contained in the wajib-ul-arz is good evidence that the 
custom exisU, but the presumption that the record is a 
record of custom may be overturned and, once property 
comes into the hands of a single proprietor, the custom 
of pre-emption must come to an end. 115 Ind. Cas. 
785 = 5° All. 792 = 26 A.L.J. 564= A.I.R. 1928 All. 345 
(F.B.). 

Custom — Extinction of. 

A custom of pre-emption is not negatived by the mere 
fact that the property has remained in one family for a 
very long time. 96 Ind. Cas. 553=A.I.R. 1926 All. 
675- 
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■ Custom — Extinction of — Single joint family 

proprietor. . > 

The rule that where a whole mahal comes to be 
owned by a single proprietor, the custom must b.c 
deemed to have been extinguished, is not applica- 
ble to a case where the whole of the mahal copies 
to be owned by a single joint family consisting of 
several members. A.I.R. 1924 All. 371, Foil. 
96 Ind. Cas. 544 = 24 A.L.J. 703. • - 

Custom — Extinction of — Village owned by 

one. • - • • • 

Where the whole of a village consisting of only 
one mahal comes to be owned by a, single pro- 
prietor, the custom of pre-emption is .extinguished 
and does not merely fall in abeyance., 39 All. 480, 
Foil. 96 Ind. Cas. 640 (All.). f 

Custom — Extinction of — Single proprietor. 

It is not correct to say that if it is shown that 
certain property in the course of time becomes the 
exclusive property of an entire family any custom 
relating to pre-emption must necessarily lapse. 
The true doctrine is that if the custom of prc-cinp- 
tion exists and if it so happens that the property 
to which if relates eventually comes into the hands 
of a single individual proprietor the custom is there 
and then extinguished. 79 Ind. Cas. 584=46 
All. 205=22 A.L.J. 62=5 L.R.A. (Civ.) 33 = 
A I R. 1924 All. 371. 

Custom — Extinction — Village acquired by 

another caste. , .. 

Where a custom of pre-emption was recorded 
iti a village at a period when the whole body of 
co-sharers were the direct descendants of the 
founder of the village, and subsequently the entire 
village was acquired by another family of another 
caste 

Held, that the custom which w.ls a family or 
communal custom unconnected with the ownership 
of the property did not apply to the new commu- 
nity. 

Such a case is a very different case from those 
in which an outsider conics in and obtains i share 
in a village and becomes a member of a pre- 
existing co parcenary body in which there is an 
existing custom. 64 Ind. Cas. 110=19 A.L.J. 
767 = AIR. 1921 All 238. 

Custom — Extinction of — Single owner. 

A wajib-ul-arz prepared during the sole pro- 
prietorship of a mahal by a single individual can- 
not record a custom of pre-emption. The vesting 
of the entire mahal in a single owner will put an 
end to the custom even if pre-existing. 63 Ind, 
Cas. 295=19 A L L 614= A. 1 R. 1921 All. 53. 

Custom — Extinction of — Village held by single 

proprietor. 

Once th«‘ village conies into the hands of a 
single proprietor the custom of pre-emption re- 
corded in the wajib-ul arz conics to an end. 17 
A L.J 345 = 50 Ind. Cas. 179. 

(h) Kinds of. 

Custom — Kinds of. 

Per Sulaiman, J.—In U. P. two kinds of cus- 
tom of pic-cmption generally prevail. The first 
is of a kind where it is the duty of every co-sharer 
before lie sells bis property to offer it to the other 
eo-shanrs in a certain prescribed order. The 
other kind <4 custom is that when properly has 


gone out of the hands of the co-parcenary bo’dy 
by a sale to a stranger certain classes of pre-erapJ- 
tors have a right to pre-empt the sale in a certain 
order of priority. Under the second kind therfe 
is no right inter se, that is to say, no right of 
pre-emption when a sale takes place in favour of 
any of the co-sharers but there is a priority, of 
claim when rival suits of pre-emption are instituted 
against a stranger transferee. 82 Ind. Cas. 526 
=46 All. 674=5 L.R.A. (Civ.) 469=A. I. R; 
1924 AIL 753. 


»• (0 Mahomedan Law. • , 

' V*M 

Custom — Mahomedan Law — Presumption as 

to. 

In cases where the particulars of a custom arc 
fully set forth and apy of those particulars arc 
contrary to or inconsistent with the Muhammadan 
Law, that custom cannot be coextensive with 
Muhammadan Law. Where there is the existence 
of a right of pre-emption without specifying how 
that right is to be enforced or exercised, or with- 
out laying down the full particulars of that cus- 
tom, the presumption is that that right of pre- 
emption is in accordance with the rights allowed 
by the Muhammadan Law. 2 A.L.J. 482; 13 A. 
L.J. 704, Foil. 81 Ind. Cas. 10=22 A.L.J. 572 
= 5 L.R.A. (Civ. V 369=46 All. 627=A. I. R. 
1924 AIL 523. 


(j) Origin and growth. * 

i. ■ Tm 

Custom — Origin and growth. 

The origin of customary law of pre-emption ill 
the United Provinces was the rules of Muhamma- 
dan Law which were found prevalent in these 
parts and the custom grew up somewhat on these 
lines. A.I.R. 1936 All. 732=1936 A. W.R. 492 
= 1936 A.L.J. 456=58 AIL 873=161 Ind. Cas. 
753. 

• 

Custom — Origin and growth. 

Pre-emption in village communities in India had 
its origin in the Mahomedan law and was adopt- 
ed after the moghul rule. In course of time cus- 
toms of pre-emption grew up or were adopted 
among village communities, either in accordance 
with Mahomedan law or with a variation. A cus- 
tom of pre-emption was in all cases the result of 
agreement ntnotig the shareholders of the paiticu- 
lar village. The object is as far as possible to pre- 
vent strangers to a village from becoming sharers 
in the village. Rights of pre-emption when they 
exist arc valuable rights, and when they depend 
on a custom or upon a contract, the custom or con- 
tract as the case may he must if disputed, be 
proved. 37 All. 129=42 LA. 10=13 A.L.J. 236 
= 19 C.W.N. 393=17 M.L.T. 193=2 L.W. 303 
= 21 C.L.J. 237 = 28 M.L.J. 556=17 Bom.L.R. 
393= (1915) M.W.N. 581=28 Ind. Cas. 31 (P.. 
C.). 

(k) Presumption. 

Custom — Pre-emption — Presumption — 

Town founded by Moghuls. 

The principles of the law of pre-emption were 
introduced in this country by the Mahomedan con- 
querors, as the law of pre-emption is essentially 
a part of Mahommcdan jurisprudence, and a cus- 
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tom of pre-emption must be presumed to exist in 
a town founded by the Moghuls. 223 Ind. Cas. 
474=48 P. L.R. 156=A.I.R. 1946 Lah. 432. 

— — Custom — Presumption — Mohalla Bakshi Ram 
Sahai of Karimpura, Sub-Division of Peshawar 
City. ( . r 

The custom of pre-emption exists in Mohalla 
Bakshi. Ram Sahai situated in Karimpura which is 
a Sub-Division of Peshawar City. 

If, in a definite Mohalla of sub-division of a 
town, the custom of pre-emption exists, it must 
be treated as existing throughout the whole of the 
sub-division . 

, The custom, therefore, must be taken to exist 
in the whole of the Karimpura Sub-Division and, 
therefore, in Mohalla Baildaran of that sub-divi- 
sion; A.l.R. 1942 Pesli. 94=204 Ind. Cas. 202. 

Custom — Presumption — Existence in a por- 
tion; 

If in a definite Mohalla or sub-division ot a 
town the custom of pre-emption exists, it must be 
treated as existing throughout the whole of the 
sub-division . 

‘ Chuni Mandi is a part of Multani Mohalla where 
the custom of pre-emption exists. 71 Ind. Cas. 
893= A. l.R. 1924 Lah. 335. 

Custom — Presumption — Existence of old cus- 
tom. 

In the absence of evidence to the contrary, the 
old custom regarding pre-emption among co- 
sharers of different mahals in a village would con- 
tinue even after the partition. 65 Ind. Cas. 832 
=20 A.L.J. 223 = A. l .R. 1922 All. 182. 

Custom — Presumption — Wajib-ul-arz — Mort- 
gage by conditional sale — Ripening into complete 
transfer . . 

A custom of pre-emption evidenced by a wajib- 
ul-arz as regards a simple sale only, cannot be 
taken to apply to the case of a mortgage by con- 
ditional sale ripening subsequently into a complete 
transfer. 12 A.L.J. 611=25 Ind. Cas. 413. 

Custom — Presumption — Wajib-ul-arz. 

A Court ought to hold that the custom of pre- 
emption exists where the wajib-ul-arz is clear and 
distinct as to the existence thereof and there is no 
evidence to the contrary. 36 All. 471 = 12 A.L. 
J. 800 = 24 Ind. Cas. 464. 

-Custom — Presumption — Shirista Nizamat 

noting only one proprietor if rebuts such presump- 
tion. 

A custom of. pre-emption is prima facie pre- 
sumed to exist from a wajib-ul-arz, dated 1833 o! 
a village settled with birt-holders; such a presump- 
tion is not rebutted by the mere fact of the exist- 
ence of a Shirista Nizamat noting only one pro- 
prietor ever since 1802; especially when a number 
of birt-holders had signed the wajib-ul-arz in 1833. 
8 A.L.J. 947=11 Ind. Cas. 258. 

Custom — Presumption — Rebuttal of. 

The production of a Kaifiat Sarishta Nizamat 
as evidence to rebut the presumption of a pre- 
emption custom according to wajib-ul-arz was held 
to be insufficient. 10 Ind. Cas. 328 (All.) 1 . 
——Custom — Wajib-ul-arz — Presumption — Re- 
butting evidence — Nature of. 

Strong evidence is necessary to rebut the pre- 
sumption of a custom of pre-emption raised in a 
wajib-ul-arz and the 'mere fact that the land in 


< •••»•• • * j 

question was held revenue free for some period 
would not be enough to rebut the same. 11 Ind.. 
Cas. 238 (All.). . 

Custom — Presumption — Wajib-ul-arz . 

Evidence of a patwari to rebut presumption of 
pre-emption custom, according to wajib-ul-arz is 
altogether insufficient. 10 Ind. Cas. 233 (All.). 

Custom — Presumption . 

If a Wajib-ul-arz of a village records a right of 
pre-emption as current and a later wajib-ul-arz is 
silent as to the right, the custom of pre-emption 
is deemed to exist in the village. 2 Ind. Cas. 

855 (All.). 

Justom— Presumption— New abadi. 

A totally new abadi added to a town should be 
regarded as its distinct sub-division for the pur-, 
poses of pre-emption, even if no one has yet in- 
tended it as a mohallah. The custom of pre- 
emption cannot be presumed to exist in the new 
abadi only because it prevails in the town. *hc 
case is different where the limits of a town arc 
extended by erecting house after house to meet 
the press of population • The abadi jadid of the 
old village of Garhi Awan now a suburb of Kafiza- 
bad, is a distinct sub-division and no custom of 
pre-emption obtains therein. 102 P.W.R. 1910 
=84 P.R. 1910=7 Ind. Cas. 716. 

(1) Proof of. 

Custom — Proof — Hindus in Bihar — Darbhanga. 

The Muhammadan Law of pre-emption has long 
been judicially recognized as existing among the 
Hindus in Bihar. In districts where its existence 
has not been judicially noticed, the custom will be 
a matter to be proved. The custom of pre-emp- 
tion has been judicially recognised as existing 
among the Hindus in Darbanga. A.l.R. 1942 
Pat. 366=8 B.R. 475 = 198 Ind. Cas. 890. 

Custom — Proof — Judicial instances. 

Pre-emption cases not decided on merits but 
decided on compromise or admission, cannot be 
treated as sufficient proof of the existence of the 
custom of pre-emption. A.l.R. 1942 Pesli. 25 
= 199 Ind. Cas. 705. 

Custom — Wajib ul-arz — Construction. 

When a wajib-ul-arz says that there is a custom 
of pre-emption on a transfer of a share, it applies 
not only to transfer of a -complete share bur also 
to a portion of it. A.l.R. 1940 Oudh 116=1940 
A.W.R. 20=1939 O.W.N. 1129=15 Luck. 261 
= 185 Ind. Cas. 277. 

Custom — Wajib-ul-arz — Construction of — 

Instances. 

The right of pre-emption is one that has been 
recognised by the Muhammadan Law, and origi- 
nally was limited to that law. Subsequently, it 
was adopted by the Hindus, and became modified 
in different places by local usage. Thus, in 
different villages, the custom of pre-emption be- 
gan to vary and the incidents of it differed from 
place to place. In towns, the right recognized l»y 
Muhammadan Law has not become modified by 
local custom. 

A right of pre-emption in accordance with the 
usage of the country is clear and definite enough 
to form proof of a custom. 

Where the wajib-ul-arz for a kasba contained 
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the words dastur shafaibamujib riwaj-i-mulk wa 
Shastra ke (‘‘rules as to the right of pre-emption. 
I here is a custom of pre-emption in accordance 
w *th the usage of the country and the Shastra.”). 

Heid, that the words “wa Shastra ke” did not 
convey any reference to local custom and that un- 
less it is shown that the ordinary rule of Muham- 
madan Law is to be modified by these words, 
that rule must be held to apply and the custom 
of pre-emption, which it is clearly the intention of 
the wajib-ul-arz to record must, therefore, be the 
custom as understood in Muhammadan Law. 

The mere fact that in a number of instances 
transfers had taken place in favour of strangers, 
without a right of pre-emption being claimed is 
not sufficient to disprove the existence of a custom 
or to prove that a custom which has been proved 
has fallen into disuse. A.I.R. 1935 All. 236= 
1935 A.L.J. 108=4 A.W.R. 1229-=153 Ind. 
Cas. 172. 

Custom — Proof of — Sufficiency — Exis- 
tence in the city. 

The facts that a decree for pre-emption for a 
piece of land in the city was passed so far back 
as the year 1865 and that possibly a similar dec- 
ree had been passed some years earlier would not 
be sufficient to show that such a custom extended 
to lands within the city. On the contrary the 
fact that no instance of the pre-emption of such 
lands could be established between the year 1865 
and the year 1920, when this suit was brought, is 
the strongest possible proof that no such custom 
exists. 45 B. 604, Foil. 

The considerations which apply in the case of 
village property do not apply necessarily to pro- 
perty in the cities. The custom in the villages 
has grown up out of the desire to prevent the in- 
trusion of strangers into the co-parcenary bodies. 
No such consideration would arise in the cities, 
where people of all classes congregate together. 
74 Ind. Cas. 379=21 A.L.J. 385=45 All. 501 = 

4 L.K .A. Civ. 430= A. I .R. 1923 All. 513. 

Custom — Proof . 

Although the custom may no doubt grow up 
again, its growth will have to be established by 
evidence. 39 All. 480, Foil. 115 Ind. Cas. 785 
= 50 All. 792 = 26 A.L.J. 564=A.I.R. 1928 All. 
345 (F.B.). 

Custom — Proof — What amounts to. 

Where in 1860 the original contract about pre- 
emption of 1833 was varied by introducing the pre- 
ferential right of a near co-sharer and then of the 
co-sharer of the thok and last of all, of tire co- 
sharers of the village, and the settlement of 1860 
had come to an end, and no papers of the new 
settlement had been put. 

Held, the custom of pre-emption, in the village 
in which the property in dispute is situate was not 
proved. 83 Ind. Cas. 771=21 A.L.J. 95 = 4 L. 

R A. Civ. 1 10= A . I . R. 1923 All. 260. 

Custom — Proof of. 

Where the vendees exhibited several sale-deeds 
in respect of which no objection was taken by 
any co-sharer though the sale-deeds were in 
favour of strangers, pre-emptors were held to 
have failed to prove that a custom of pre-emption 
prevailed in the village. 70 Ind. Cas. 957=21 
A L T. 61=4 L.R.A. Civ. 82= A.I.R. 1923 
All. 254. 


ustom — Proof of — Entry in wajib-ul-arz. 

Statements in Wajib-ul-arz as to the existence 
of a right of pre-emption not in contravention of 
Hindu or Mahomedap law, are reliable prima 
facie evidence of a custom of pre-emption. 37 
All. 129=42 I. A. 10=13 A.L.J. 236=19 C.W. 
N. 793=17 M.L.T. 193=2 L.W. 303=21 C.L. 
J. 237=28 M.L.J. 556=17 Bom.L.R. 393= 
(1915) M.W.N. 581=28 Ind. Cas. 34 (P.C.). 

Custom — Proof of — Wajib-ul-arz — Con- 
struction of. 

The provisions regarding pre-emption in a 
village were contained in a wajib-ul-arz, Chapter 
II of which was headed thus: — “Mutual rights of 
the co-sharers, based on custom of particular con- 
tracts.” Paragraph 14 of the Chapter was head- 
ed “Custom relating to the right of pre-emption”. 
The clause gave a right of pre-emption first to a 
near co-sharer then to a co-sharer in the palti, 
afterwards to a co-sharer in the thok and,lastly to 
a co-sharer in the mahal. 

Held, that the wajib-ul-arz clearly evidenced a 
custom of pre-emption in respect of the mahals 
to which it related. 17 C.W.N. 981=17 Ind. 
Cas. 844 (P.C.). 

Custom — Proof — Wajib-ul-arz, entry in. 

At the time of the Mutiny in 1857 a village was 
confiscated by the Government who held it for 
21 years and then granted it to a stranger and 
not to the original proprietor. Wajib-ul-arz pre- 
pared one year after this did not state the actual 
facts. In a suit for pre-emption the entry in the 
wajib-ul-arz was relied on to prove the existence 
of a custom of pre-emption. 

Held, that the entry in Wajib-ul-arz was no 
proof of the custom of pre-emption but that it 
was merely a record of the wishes of the Zemin- 
dars. 18 A.L.J. 569=2 U.P.L.R. (All.) 156 
= 56 Ind. Cas. 73. 

Custom — Proof of — Wajib-ul-arz, entry 

in. 

The mention of the existence of the custom of 
pre-emption in two wajib-ul-arzes drawn ud at a 
considerable interval of time, the admission. of its 
existence by the co-sharers in the village ami the 
fact that previous sales have been in favour of co- 
sharers are sufficient to establish the existence of 
the custom. 54 Ind. Cas. 875 (All.). 

Custom — Proof of — Wajib-ul-arz — Pro- 
perty in possession of Government. 

The Government confiscated certain property 
in 1857. While it was in the possession of 
Government in 1860 an entry was made in the 
wajib-ul-arz recognising a custom of pre eru- 
ption. The entry was repeated in 1870. 

Held, that the two entries were not good evi- 
dence of custom. 18 A.L.J. 118=2 U.P.L.R. 
(H.C.) 37=54 Ind. Cas. 786. 

Custom — Proof of — Wajib-ul-arz— Wishes 

of co-sharers. 

Where an entry in a wajib-ul-arz dealing with 
pre-emption records the wishes of the co-sharers 
as to what should happen in the future, such entry 
is not binding on the co-parcenary body as a 
village custom. Nor is such entry proof of the 
existence of the custom of pre-emption. 2 U.P. 
L.R. (H.C.) 44=54 Ind. Cas. 768. 
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lustom — I*rddf 6 f — 
pretatiort . 

When considering the existence or non-exis- 
tence of a custom of pre-emption, the language of 
the particular wajib-ul-arz relied on in proof of 
the custom ought to be taken into consideration. 

16 A.L.J. 879=48 Ind. Cas. 220. 

Custom — Proof of — Plaintiff within custom 

at the time of sale. 

Where a custom of pre-emption is proved a 
plaintiff who can show that he comes within the 
custom at the time of the sale is entitled to the 
benefit of the custom. 40 All. 617=16 A.L.J. 
509=46 Ind. Cas. 125. 

Custom — Proof . 

Where Wajib-ul-arzes differed materially re- 
garding the rights of persons entitled to pre-empt, 
held that they did not establish a custom of pre- 
emption. 40 Ind. Cas. 73 (All.)',. 

Custom — Proof of — Sales to strangers — 

Material evidence. 

In trying the existence or otherwise of a custom 
of pre-emption, every instance of a sale to a 
stranger is material evidence and a mere vague 
statement as to such sales without the sale deeds 
or certified copies thereof, is not sufficient. A.W. 
N.- (1905) 16, Not foil. 35 All. 472=11 A. I.. 
J. 759=21 Ind. Cas. 72. 

— ■ Custom — Proof of — Wajib-ul-arz — Con- 
struction — Muafi plots. 

Where a wajib-ul-arz provides for pre-emption 
only in case of a sale by a co-sharer in the Zamin- 
dari, it is insufficient to prove a custom of pre- 
emption in respect of muafi lands. 21 Ind. Cas.< 
53 (All.). 

Custom-Proof — Wajib-ul-arz . 

Two wajib-ul-arzes recorded two contrary 
statements about the custom of pre-emption, the 
former in favour and the latter against. 

Held, as the latter negatived the inefrence of 
existing any custom of pre-emption in a village, 
no custom exists there. 16 Ind. Cas. 41 (All.). 

Custom — Proof . 

A custom of pre-emption should, like any other 
custom, be proved by clear and sufficient evidence. 

15 Ind. Cas. 251 (All.). 

Custom — Proof — Wajib-ul-arz . 

Where a custom of pre-emption is alleged to 
exist, the Court should be satisfied by proper and 
sufficient evidence given by the parties that such 
a custom exists. A finding based merely on the 
construction of certain words in the wajib-ul-arz 
would not suffice. 14 Ind. Cas. 303 (All.) 1 . 

Custom — Proof — Evidence. 

The quantum of evidence necessary for proof 
of a custom of pre-emption, is one dependant up- 
on the circumstances of each particular case. 11 
Ind. Cas. 316 (All.). 

Custom — Proof — Wajib-ul-arz — Doubtful 

entry . 

A doubtful entry in Wajib-ul-arz unsupported 
by any corroborative evidence is sufficient to es- 
tablish custom, if custom on which the claim is 
based, must be established. 8 A.L.J. 632?-= 10 
Ind. Cas. 448. 

lustom — Proof . » 

A custom of pre-emption recorded in a wajib- 


ul-arz is not disproved by entries in register of 
transfers, the register is evidence only of transfers. 
10 Ind. Cas. 225 (All.). 

Custom — Proof — Wajib-ul-arz. 

Where a wajib-ul-arz contained a clause in 
favour of pre-emption but another part of the 
settlement record showed that up to 1818 the land 
was uncultivated and also that there was hardly 
any transfer it was held that wajib-ul-arz recorded 
a contract of pre-emption, that the pre-emptive 
clause of the wajib-ul-arz raised a presumption in 
favour of custom but the presumption was suffi- 
ciently rebutted if the pre-emptive clause be read 
with the rest of the record. 8 A.L.J. 381=9 
Ind. Cas. 485. 

Custom — Proof of — Wajib-ul-arz — Cons- 
truction . 

A clause in wajib-ul-arz “Dustur-i-haq i-shufa” 
and providing that each co-sharer should first 
offer his share in a certain order to his co-sharers 
is prima facie evidence of the existence of a 
custom. (1897) 3 A.W.N. 3, Foil. 8 A.L.J. 
770=9 Ind. Cas. 810. 

Custom — Proof — Variation in the terms 

of Wajib-ul-arzes. 

Held — Variation between two Wajib-ul-arzes, 
of two successive settlements, as to the manner 
of the exercise of the right of pre-emption dis- 
proves the existence of a custom. A custom to 
be valid, must be certain. 3 Ind. Cas. 640 (All.). 

Custom — Proof . 

At a time when the land did not belong to 
any Zamindari an entry by the Settlement Officer 
as regards the right of pre-emption will neither be 
evidence of custom nor of contract. 3 Ind. Cas. 
40 (All.). ‘ » 

Custom — Proof — Construction of wajib- 

ul-arzes . 

Since Wajib ul arz of 1863 was prepared when 
Reg. 7 of 1822 was in force and under instruc- 
tions from the Board of Revenue to record rights 
based on custom, it continued in force as regards 
the right of pre-emption. The silence in the re- 
cord of rights of 1860 is not a silence from which 
any inference opposed to the existence of the right 
of pre-emption can be drawn. 37 All. 533 = 6 A. 
L.J. 779=3 Ind. Cas. 2. 

Custom — Proof — Instances. 

Pre-emption prevails in Mohalla Rahmaltillah 
Qureshi Lahore. Unchallenged sales do not 
prove that the pre-emption custom did not pre- 
vail in the locality. A vendee’s admission of the 
custom is valuable as a precedent. Instances 
from adjoining Mohallas arc relevant evidence 
when there is other evidence to prove it. 77 P 
R. 1916=33 Ind. Cas. 338. 

Custom — Proof of — Instances in adjoining 

lands. 

To prove the custom of pre-emption instances 
of the enforcement of the right in the adjoining 
streets or mohallas arc relevant. The circum- 
stance that a particular bazar is essentially a 
street of shops and prostitute lodgings is immate- 
rial if pre-emption has been enforced as a matter 
of right in certain cases. Extra judicial compro- 
mises arc valid instances of the existence of cus- 
tom and each case must be decided on its own 
facts. 
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Held, that in this case the custom of pre- 
emption was proved to exist. 168 P.W.R. 1916 
=27 ind. Cas. 778. 

Custom — Proof of. 

When a town is subdivided the pre-emptor must 
prove affirmatively the existance of the custom of 
pre-emption in the particular sub-division where 
the property is situate. Proof that the custom 
exists in neighbouring sub-divisions is not suffi- 
cient. 100 P.R. 1892; 17 P.R. 1895; 70 P. R. 
1899; 82 P.R. 1901; 16 P.R. 1902; 42 P.R. 1903; 
99 P.R. 1906, Rel. Even if the locality In which 
the property in suit is included is not situate in 
any sub-division, the pre-emptor must prove that 
the pre-emption prevails in that locality irrespec- 
tive of the fact that it docs or does not prevail in 
other sub-divisions of the city. The right of pre- 
emption is a right of a very special kind, and as 
it hampers the free disposition of property it re- 
quires to be clearly and unequivocally shown to 
exist before it is enforced. 109 P.R. 1900, Rel. 
i he custom of pre-emption docs not exist in Baba 
Malak Sub-division of the town of Nakodar. 59 
P.R. 1911=48 P.L.R. 1912=198 P.W.R. 1911 
= 12 Ind. Cas. 859. 

Custom — Proof — Instances. 

Cases in which the vendees admit the existence 
of a custom of pre-emption are as valuable as 
cases in which the Court finds the existence of 
such custom established. But between such cases 
and those in which the vendee after denying the 
existence of the custom is eventually induced to 
come to terms with the pre-emptor and to com- 
promise the dispute, there is very substantial dis- 
tinction. 91 P.R. 1911 = 127 P.L.R. 1911=217 
P.W.R. 1911 = 10 Ind. Cas. 330. 

Custom — Proof — Village or tribal. 

Jn Punjab the custom of pre-emption is a village 
custom and not a tribal custom; hence the exist- 
ence of such a custom in one Guzar village, is not 
a proof of the existence of such a custom in ano- 
ther. 7 P.R. 1910=14 P.W.R. 1910=49 P L 
R. 1910=5 Ind. Cas. 249. 

Custom — Proof — Wazib-ul-arz — Effect. 

An entry in wajib-ul-arz, that every co-sharer 
may freely alienate his own share, negative the 
custom of pre-emption. 22 O.C. 20=1 U P I 
R. (J . C. ) 34=50 Ind. Cas. 800. 

Custom— Proof— Consent decree. 

Suits decreed by mutual consent of the parties 
do not establish a custom of pre-emption in a vil- 
lage. if such a custom is not otherwise proved to 
exist therein. 3 O.L.J. 415=36 Ind. Cas. 668 

Custom — Proof of. 

The recognition of a claim for pre-emption in 
the village in a previous suit when no defence as 
to the non-prevalence of a custom of pre-emption 
was put forward, will not establish the custom so 
as to disallow the contention as to iTs non-exist- 
ence in a subsequent suit. 1 O.L.J. 152=17 O. 
C 105 = 23 Ind. Cas. 943. 

(m) Scope and effect of. 

Custom — Scope and effect of — Oudh Laws Act. 

The Act (18 of 1876) did not in any sense pur- 
port to create a right of pre-emption. It merely 
recognised the custom already prevailing and laid 
down that a particular custom of pre-emption was 


to be presumed, unless. there was a custom or con.- 
tract to the contrary, but that such right of pre- 
emption could only exist where there was a vil- 
lage community. 102 Ind. Cas. 307=1 L.C. 10 
=A. I.R. 1927 Oudh 227. 

• • • 9 % 

(n) Wajib-ul-drz . 

• *1 • • • % » « • 

^-Custotn— Wajib-ul-arz — Addition of new class 
—Custom— Negation. 

The introduction of new categories of pre-snip- 
tors in the wajib-ul-arz in addition to the ones 
mentioned in previous wazib-ul-arzes does not ne- 
cessarily negative the existence of a custom of pre- 
emption in favour of a co-sharcras against a stran- 
ger. 87 Ind. Cas. 298=47 AU^ 470=23 A.L.J; 
283=A.I.R. 1925 All. 449. 

Custom — Wajib-ul-arz — Discrepancies bet- 
ween wajib-ul-arzeg of various dates— Custom not 
proved. • - ; . * • - ... 

There were three wajib-ul-arzes. The first 
wajib-ul-arz did not purport specially to record a 
custom of pre-emption. The next one purported 
to record a custom of pre-emption.' The last 
wajib-ul-arz merely said that the customs recorded 
in the first wajib-ul-arz will remain in force. No 
reference was made therein to the wajib-ul-arz of 
the intermediate settlement. There was in seve- 

lal respects a material variation between the first 
two wajib-ul-arzes. 

Held: that an ancient and invariable custom of 
pre-emption was not proved to have existed in the 
village, the evidence adduced being ambiguous both 
as regards the incidents attaching to the rlgst of 
pre-e nipt ion and the circumstances in which that 
right came into existence. 86 Ind. Cas. 786=6 
L.R.A. (Civ.) 121=A. I.R. 1925 All. 336. . 

Custom — Wajib-ul-arz. • * . ’ - 

Settlement Rubkar is not complete wajib-ul-arz. 
Absence of entry therein does not" disprove cus- 
tom of pre-emption. 92 Ind. Cas. 335=5 LiR. 
A. (Civ.) 609 =A. I. R. 1925 All. 44. ' 1 . 

Custom — Wajib-ul-arz. 

The presumption raised by the entry in a wajib- 
ul-arz is not rebutted by the circumstance that 
more than 100 years ago the villages were owned 
by a single proprietor. 80 Ind. Cas. 902=22 A. 
L.J. 785 = 5 L.R.A. (Civ.) 1 561 = A.I.R. 1924 
All. 859. 1 • 

Custom — Wajib-ul-arz — Entry negativing. * 

A custom of pre-emption is negatived by en- 
try in wajib-ul-arz showing that all co-shares 
agreed that there would since the time of such 
agreement be no custom of pre-emption in vogue. 
22 A.L.J. 810=5 L.R.A. (Civ. )' 639= A . I. R. 
1924 All. 793. 

Custom-^Wajib-ularz — Reasonableness. 

A person who is merely a resident of the village 
and is neither a co-sharer nor a relation of the 
vendor can pre-empt if the wajib-ul-arz so pro- 
\ides; such a custom is not necessarily unrgason- 

ablc 79 Ind. Cas 438 = 21 A.L.J. 822=4 L. 
R.A. (Civ.) 557= A. I.R. 1924 All. 86. 

ur — ^ US ! 0m Wajib-ul-arz — Variation in two 

Wajib-ul-arzes— Effect. . . , 

Where a first wajib-ul-arz records no right of 
pre-emption but a subsequent wajib-ul-arz pre 
pared after 30 years, records such right, no qus- 
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tom can be said to have sprung up between the 30 
years and the right of pre-emption cannot be re- 
cognised. 6 Ind. Cas. 839 (All.). 

• - Custom — Wajib-ul-arz — Variations in two 
wajib-ul-arzes . 

• If the terms of a wajib-ul-arz prepared at set- 
tlement differs from those of the wajib-ul-arz pre- 
pared at partition, the document is not a record of 
custom of pre-emption. 32 All. 261=7 A.L.J. 

314=5 Ind. Cas. 267. 

• 

Custom — Wajib-ul-arz — Rules of the Board 

of Revenue for the settlement of the Gorakhpur 
and Basti districts. 1901 A.W.N. 115. 


(o) Who can plead. 

ustom — Who can plead — Hissedar patti. 
Where certain property was situate in a place to 
which the Pre-emption Act did not apply and it 
appeared that the share in the milak was jointly 
held by the proprietors, 

Hel<£ that a customary right to pre-empt can 
be pleaded only "by hissedar patti. Meaning of 
patti stated. 1930 A.L.J. 1023= A. I. R. 1930 
All. 729. 

Custom — Who can plead. 

' ‘Under the custom prevailing in Kumaun where 
fhc asl village and the laga village are held under 
one revenue engagement, the hissedar of the laga 
village is not entitled to pre-empt against a his- 
sedar in the asl village. 78 Ind. Cas. 145--=22 A. 
L.J. 126=5 L.R.A. Civ. 50=A.I.R. 1924 All. 
318. :• 

(p) Miscellaneous. 

Custom — Miscellaneous — Custom disputed 

— Duty of Court. 

When, in a pre-emption suit, the existence of 
the custom in a particular locality is definitely in 
dispute, the Court cannot refuse to frame issue 
on that point on the ground that the existence of 
pre-emption in that locality was common know- 
ledge. A.I.R. 1942 Pcsh. 73=202 Ind. Cas. 
668 . 


8. Custom or contract. 

See also PRE-EMPTION— WAJIB-UL-ARZ . 

• Custom or contract — Inference from wajib-ul- 

arz. 

. Where a wajib-ul-arz contained a clause in mat- 
ters recording rights of pre-emption to the effect 
that if a stranger lias inherited property from an 
issuclcss co-sharer he would not be entitled to the 
right of pre-emption, 

Held: that the existence of the right of pre- 
emption was a matter of contract and not of cus- 
tom. 78 Ind. Cas. 587=46 All. 140=5 L.R.A. 
Civ. 7 = A . I . R . 1924 All. 542. 

Custom or contract — Confiscation and re-grant 

— Subsequent entry in wajib-ul-arz. 

Where the village was confiscated by the Gov- 
ernment during the mutiny and a re-grant was 
made in the year 1859. 

Held, when the re-grant was made, in the cir- 
cumstances above-mentioned, there could not have 
been any custom of pre-emption in existence. At 
some subsequent settlement a record was made in 
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the wajib-ul-arz which purported to be a record 
of custom. 

* Hold, having regard to the history of the vil- 
lage, this record must be deemed to be a record 
of contract and not of custom. 73 Ind. Cas. 536 
=21 A.L.J. 99=4 L.R.A. Civ.. 362= A. I. R. 
1923 All. 282. 

Custom or contract — Wajib-ul-arz of 1870 is 

a record of custom. 

The wajib-ul-arz drawn up in 1870 and prepared 
in accordance with the Circular o_f_ the Board of 
Revenue No. 24 of 1868; that "The wajifc-ul-arz 
should be a record of the customs and usages pre- 
valent in the estate” . contained the entry ‘jikr-haq- 
i-shufa’ (account of the right of pre-emption). 

Held: the record was a record of custom and 
not of contract. 20 A.L.J. 954=4 L.R.A. Civ. 
17 = A.I.R. 1922 All. 537. 

Custom or contract — Wajib-ul-arz — Construc- 

tion. # • , 

A wajib-ul-arz provided, "If a co-sharer has to 
sell and mortgage his hakeat and a mortgagee has 
to sub-mortgage, then at the time of transfer it 
will be incumbent that he should after giving in- 
formation sell and mortgage for a proper price, 
and then he (the vendor) will have power to trans- 
fer it to whomsoever he likes.” 

Held, that the wajib-ul-arz recorded a custom 
of pre-emption. A wajib-ul-arz must be deemed 
to record a custom unless the document itself in- 
dicates, or it is otherwise proved, that it records 
a contract. 1897 A.W.N. 3, Foil. ■ 33 All. 85= 
7 A.L.J. 902=7 Ind. Cas. 181(F.B.). 

► t 'ij m * 

Custom or contract — Wajib-ul-arz — Sahara’n- 

pur District. 

The entries in a wajib-ul-arz are prima facie to 
be regarded as referring to customs rather than to 
agreements. The Court however can .take into 
consideration when considering the evidence as a 
whole, the language which is used in the wajib-ul- 
arz along with other evidence. If on a considera- 
tion of the entire evidence the Court is not satis- 
fied that a custom exists, the finding is a finding 
of fact with which the High Court cannot inter- 
fere in second appeal. There is no law or deci- 
sion to the effect that a custom of pre-emption 
docs not exist in Saharanpur District. 37 All. 
524=13 A.L.J. 717=29 Ind. Cas. 1001. 

Custom or contract — Entries in wajib-ul-arz. 

References in wajib-ul-arz to pre-emption are 
to be taken as references to customs and not con- 
tracts. The fact that a wajib-ul-arz is for a set- 
tlement for a certain number of years does not 
preyent co-sharers from recording their customs 
therein. 12 A.L.J. 527 = 25 Ind. Cas. 301. 


— -Custom or contract — Issue — Wajib-ul-arz — 
Evidence . 

It is the existence of a custom of pre-emption 
and not the construction of the wajib-ul-arz based 
on custom that is the subject of issue. The wajib- 
ul-arz however, is a piece of evidence to be care- 
fully considered. 33 A. 65, Rel. on 24 Ind 
Cas. 422 (All.). 


Custom or contract— Wajib-ul-arz— Construc- 
tion — Value of. 

fn pre-emption rase?, the wajib-ul-arz is in some 
cases, evidence of great importance. But the 
existence or non-existence of a custom of pre- 
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emption does not and cannot depend upon the 
construction of a wajib-ul-arz which is to be taken 
into consideration and carefully considered. There 
is no class of evidence which varies so much in 
its importance as does a wajib-ul-arz. 17 Ind. 
Cas. 594 (All.). 

Custom or contract — Wajib-ul-arz — Evidence 

—Perfect partition. 

In a suit for pre-emption, the onus is upon the 
plaintiff to prove the existence of the custom of 
pre-emption. It is necessary for him not merely 
to establish the existence of some custom of pre- 
emption but he has to establish the existence of 
a particular custom which entitles him to pre-empt 
as against the defendant. There is no difference 
between the mode of proof of a custom of pre- 
emption and any otfoTr custom. The existence or 
non-existence of a custom of pre-emption cannot 
be said to dfcpend upon the construction of a wajib- 
ul-arz. The wajib-ul-arz is not the custom. It is 
merely evidence of custom, and no class of evi- 
dence is more likely to vary in value according 
to circumstances than that of the wazib-ul-arz. 32 
A. 363, Rel. The main object of the custom of 
pre-emption is to avoid admitting strangers into 
the co parcenary body. A co-sharer in one of the 
mahals transferred his share to another person, a 
mortgagee, in the same mahal. A co-sharer of 
the village who was a co-sharer in a different 
mahal, brought a suit for pre-emption. 

Held, that the suit could not succeed. 16 Ind. 
Cas. 361 (All. >. 

Custom or Contract — Wajib-ul-arz — Ques- 
tion of proof— Partition . 

After perfect partition of the village into three 
mahals, a wazib-ul-arz was prepared which was a 
copy of the one before the partition. Plaintiff 
brought a pre-emption suit, in which he was a co- 
sharer in a mahal different from that in which the 
property was situate, held that if the suit was 
based on contract, plaintiff should fail as he was 
not a party to the wajib-ul-arz and if the suit is 
based on custom. It is for the plaintiff to prove 
that a particular custom prevails. The question 
to be decided is the proof of the existence of the 
custom and not merely the constriiction of the 
wazib-ul-arz. 33 All 605=8 A.L.J. 996=12 
Ind. Cas. 98. 

Custom or contract. 

It is a question of evidence in each case, whe- 
ther a right of a pre-emption exists by custom or 
contract. 11 Ind. Cas. 426 (AH.). 

Custom or contract— Wajib-ul-arz — Con- 
struction . 

The Wajib-ul-arz of 1863 of a village gave the 
right of pre-emption, first to the own brothers of 
the vendor or nephews having a common ances- 

i?rO CC ? nd to a c °riiarcr in another patti. The 
Wapb-ul-arz of 1873 which was headed “Right of 
co-sharers inter se based upon custom or contract” 
provided “If a shareholder wishes to transfer, he 
shall do so to his own brother, then to near rela- 
tion^, if they refused, then to the co-sharer of the 
Patti and after them to the co-sharers in the 
After the preparation of this latter 
Wajib ul-arz the village was partitioned. The pre- 
vniptor was a brother but not a co-sharer of the 


vendor, and had no right of pre-emption. 8 A. 
L.J. 515=10 Ind. Cas. 1003. 

Custom or contract — Wajib-ul-arz — Con- 
struction; . . 

The first wajib-ul-arz conferred the right of 
pre-emption generally. ■' The second gave Ihe 
right first to near co-sharers and secondly to co- 
sharers iii the other thoke. The third one gave 
the right in order to near pattidars of the same 
. thok, the pattidars of the village. It was held 
(Banerjee J. dissenting) the documents recorded 
a contract. 8 A.L.J. 401=9 Ind. Cas. 911. 

Custom or contract — Wajib-ul-arz — Con- 
struction. 

The wajib-ul-arz of a village run as follows: — 
‘No suit for pre-emption has yet been brought. 
Wc agree that the custom of the right of pre- 
emption should prevail in future.” 

Held, this was evidence of a contract and not of 
an existing custom. (5 A.L.J. 470; 32 A. 201 
Foil.) 9 Ind. Cas. 562 (All.). ^ 

Custom or contract— Wajib-ul-arz — Con- 
struction. 

The wajib-ul-arz of 1833 contained a clause of 
pre-emption in favour of the co-sharers. That 
of 1860 contained preference of near co-sharers to 
other co-sharers and next of the co-sharers in the 
same thoks to co-sharers of other thoks. 

Held, these were evidence of custom and not of 
contract. 9 Ind. Cas. 552 (All.). 

Custom or contract — Wajib-ul-arz — Pre- 
sumption. . . i 

A record in the wajib-ul-arz must be deemed to 
be the record of a custom unless the document it- 
self or other circumstances indicate that the clause 
relating to pre-emption is the embodiment of a 
new contract. A.W.N. (1897) 3; 7 Ind. Cas. 
181. Foil. 8 Ind. Cas. 526 (All.). 

Custom or contract — Interpretation of. docu- 
ment — Wajib-ul-arz — Variation of language— 
Regulation (7 of 1822). 

In a suit for pre-emption, wajib-ul-arzes of 
1833 and 1869, were produced, the preamble to the 
former was worded thus: — “Having well under- 
stood the following matters we willingly accept 
them/’ It then dealt with the right of pre- 
emption in the following terms “mode of sale or 
transfer of whole or part of share” giving the 
right of pre-emption to co-sharers a$ against 
strangers, and concluded with the words “there- 
fore wc write this ikrarnama so that it may be of 
use in future. The wajib-ul-arz of 1869 provided 
that near co-sharers and other pattidars wouid 
have the right of pre-emption. Preference 
amongst them could be according to degree of 
nearness. 

Held, (Stanley, C. J. dissenting); the wajib-ul- 
arz contained the record of custom and not a 
contract. 

Per Stanley, C.J. — A custom to be binding 
must he unaltered, uniform, constant and definite. 

If the settlement of 1833 recorded a custom, then 
lie co-sharcrs in the village at the time of the lat- 
ter settlement of 1869 must be deemed to have 
abrogated it and to have adopted by, agreement 
he right of pre-emption which is recorde.d in the 
later wajib-ul-arz as more suitable to the then 
existing conditions. The variance in the rights 
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as defined in the two wajib-ul-arzes leads to the 
conclusion that the right recovered in 1869 cannot 
be treated as a right existing by custom. 

(Per Knox and Chamier, JJ.) — The word ikrar 
•does not necessarily mean a contract. It means 
ratification or assent. 

Per Chamier, J: — In construing the wajib-ul- 
arz one must have regard to the document as a 
whole and bear in mind the law and instructions 
in which the document as a whole and bear in 
mind the law and instructions in which the docu- 
ment was prepared. The history of the prcpara- 
lion of these wajib-ul-arzes shows that there is a 
strong presumption that what is entered in them 
regarding pre-emption is a record of a custom. 
There is not necessarily any contradiction, bet- 
ween the two wajib-ul-arzes. The earlier gives 
the right of pre-emption to co-sharers so also docs 
the later. It is incontestable that if the earlier 
wajib-ul-arz were the only record of the custom 
oral evidence might be given to supplement t and 
the later wajib-ul-arz being presumably more cor- 
rect may be relied upon to supplement the c.ulier. 

7 A.L.J. 1040=7 Ind. Cas. 680 (F.B.). 

Custom or Contract — Wajib-ul-arz — Con- 
struction — Variation in the terms of two Wajib- 
ul-arzes. 

In the year 1833 the village was owned by two 
.persons and the wajib-ul-arz gave the right of 
pre-emption to the co-sharer in the village. In 
the year 1860 the village was owned by several 
•co-sharers and the wajib-ul-arz for the year gave 
the right of pre-emption first to the nearer co- 
sharer and to others. 

Held, that both the wajib-ul-arzes were records 
•of contract only and not of custom. 7 A.L.J. 
406=6 Ind. Cas. 587. 

Custom or Contract — Wazib-ul-arz — Pre- 
amble . 

' The opening words of a preamble, do not help 
to determine whether the Wajib-ul-arz records a 
•custom or contract of pre-emption. The circum- 
stances of the case should be held more reliable 
•than the entries in Wazib-ul-arz. 7 A.L.L 510 
= 6 Ind . Cas. 151 . 

Custom or contract — Wajib-ul-arz — Con- 

• -.struction . 

Cases of pre-emption should be decided on 
broad principles and nice distinctions should not 
he drawn. A Wajib-ul-arz recommending refe- 
.rence to the old Wajib-ul-arz in cases like pre- 
emption, is deemed to record a contract and not 
a custom of pre-emption. 32 All. 399=7 A L. 
J. 365 = 6 Ind. Cas. 129. 

Custom or contract — Entries in Wajib-ul-arz - 

<ss. 

When entries in two Wajiblul-arzes as to pre- 
emption are uniform, and there are no expres- 
sions referring to contract, the entries record a 
custom and not a contract. 5 Ind. Cas. 66/ 

•(All.). 

Custom or contract — Variation in Wajib-ul- 

• arzes — Rewaj Huq Shufa. 


Custom or Contract — Wajib-ul-arz. 

If two successive Wajib-ul-arzes differ as to the 
clause of pre-emption, the two documents show a 
contract aqd not a custom of pre-emption. 5 
Ind. Cas. 424 (All.) 1 . 


Custom or contract — Partition of village — 

Separate wajib-ul-arz — Change in the language. 

7 A.L.J. 314=32 A. 261 = 5 Ind. Cas. 267. 

Custom or Contract — Wajib-ul-arz. 

An entry in Wajib-ul-arz to the effect that there 
has been no suit for pre-emption as yet, and that 
the right of ore-emption should be kept alive, 
records a contract and not a custom of pre-em- 
ption. 32 All. 201 = 7 A.L.J. 213=5 Ind. Cas. 
212 . 

Custom or Contract— Wajib-ul-arz. 

The Wajib-ul-arz prepared at the two succes- 
sive settlements provided for pre-emption in 
different words but the words used in the one did 
not conflict with the words used in the other. 

Held, that the document recorded custom and 
that the variation in the language did not affect 
it. 8 A.L.J. 452=3 Ind. Cas. 819. 


Custom or contract — Wajib-ul-arz — Con- 
struction — Presumption of custom. 


Held, that unless the terms of the Wajib-ul-arz 
clearly record a contract they must be deemed to 
record a custom. 3 Ind. Cas. 722 (AIL). 


Custom or contract — Wajib-ul-arz Con- 
struction— “For the future” meaning of. 

A Wajib-ul-arz prepared at the Settlement of 
1863 contained the following preemptive clause 
‘for the future if any Khewatdar wishes to sell or 
mortgage his property, he must transfer it tor a 
reasonable price first to his own brother; then to 
some other relations and lastly ,f his ic,a {£*^ 
refuse then to the other Khewatdars of the Patti 
and village.” The next Wajib-ul-arz of 1890 was 
siK-nt as to pre-emption, but contained “whatever 
customs exist in the village they are to be found 
entered in the Wajib-ul-arz prepared at the last 
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partitioned. 

Held, that the words in the Wajib-ul-arz of 1863 
“for the future” clearly show the recital of a con- 
tract and not a record of custom. From the 
significant silence of the Wajib-ul-arz in 1890 as 
to pre-emption it could reasonably be inferred 
that the co-sharers did not wish to continue the 
previous pre-emption contract. 6 A.L.J. 715 = 3 
Ind. Cas. 534. 


Custom or Contract — Wajib-ul-arz — Ainda. 

A remark, by a Settlement Officer that the word 
‘Ainda’ was used in a Wajib-ul-arz where no cus- 
tom is ascertained, but the co-sharers agree to 
certain matters, being recorded in the W.ljib-ul- 
arz means that a contract and not a custom of 
pre-emption is recorded with the Wajib-ul-arz 2 
Ind. Cas. 623 (All.). 


If the pre-emption clauses in the successive 
Wajib ul-arzes differ, no custom but a contract of 
pre-emption is proved. 29 A. 295 Foil Riwaj 
buq shuffa means currency of the practice of pre- 
emption. 5 Ind. Cas. 659 (All.). 

12- F. Y, D . — 55 


Contract or custom — “Lazi mhoga”. 

It is always dangerous to construe one Wajib- 
ul-arz bv another. 3 A.L.L 850=1907 A.W.N. 
17. 
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9. Decree. 

(a) Appeal. 

(b) Costs. ; 

(c) Deposit. 

(d) Extension of time. 

(e) Form of decree. 

(f) Improvements. 

(g) Non-compliance. 

(h) Operative date. 

(i) Subsequent events. 

(j) Time expiring on holiday. 

(k) Transfer of. 

(l) Miscellaneous. 

(a) Appeal. 

Decree — Appeal — Court making order 

that as full amount had not been deposited before 
date fixed, suit stood dismissed — Order, held did 
not fall under S. 47, C. P. Code and was not 

appealable . 

In a suit for pre-emption, a decree was passed 
in favour of the pre-emptor on payment of the 
sale price to the vendee on a fixed date failing 
which the suit was to stand dismissed. One day 
before the date fixed, the pre-emptor made an 
application praying that he should be allowed to 
deposit lesser amount as vendee had not paid out 
of sale price left with him by the vendor the 
amount due to the mortgagee of the vendor as 
agreed. That application was provisionally 
granted but subsequently dismissed and the 
Judge made an order that as the pre-emptor had 
failed to deposit the full amount within the time 
^ tbc decree, the suit stood dismissed: 

suh anVth!. nH <IcCrC ? had fu,, y disposed of the 
f'nnrf ord , cr sub scquent1y passed by the 

™ ( n ?\ )C treated as decree against which 

an appeal could be preferred. 

Held, further that the order could not be said 
o have been passed under S. 47 and was, tln-re- 
lore. not appealable. 

Held, a l s ° that the Court should have made an 
inquiry into the correctness or otherwise of the 
J* < ^ M,, on of (lie prc-etnptor and should not have 
l( • summarily that the decree had become void 
»> the pre-emptor’s failure to deposit the full 
amount of the purchase-price. A.I.R. 1939 
Uh. 376=41 P.L.R. 381. 

Decree — Appeal — Plaintiff to deposit pur- 
chase-money less costs within certain time, on 
failure, suit to stand dismissed — Appeal. 

In a pre-emption suit, the decree directed the 
plaintiff to deposit purchase-money less costs 
within a certain period. It was also provided 
that in default the suit would stand dismissed: 

Held, that ihc plaintiff could appeal against the 
decree. A.I.R. 1939 Nag. 120=1939 N.L.T. 
160=182 I ml. Cas. 962. 

Decree — Appeal — Interference by Court 

of Appeal. 

!h case of pre-emption where artificial rights 
brought into existence by the Legislature are used 
to defeat the legal rights of persons dealing with 
property, no equities are involved and if a Court 
exercises its legitimate powers in a legitimate 
manner, a Court of Appeal would be loath to in- 
teifcre unless any strong or cogent reasons exist 


justifying interference. A.I.R. 1938 Lah. 606* 
= I.L.R. (1938) Lah. 598=40 P.L.R. 907=179- 
Ind. Cas. 110. 

Decree — Appeal — Land valued for jurisdiction 

at less than Rs^. 5,000 — Decree for pre-emption on. 
payment of more than Rs. 5,000— Appeal lies ta 
District Judge and not to High Court. A.I.R. 
1936 Lah. 133. 

Decree — Appeal — Decree for possession on. 

payment of certain amount — Appeal— -Court-fees . 

The court-fee payable on memorandum of appeal) 
against a decree granting possession of a house by 
pre-emption on payment of Rs. 700 is ad valorem 
on that amount. A.I.R. 1934 Lah. 424=154 Ind. 
Cas. 1047. 

Decree — Appeal — Right of — Vendee accepting: 

pre-emption money — No bar of right. 

Withdrawal by the vendee of the money paid 
in the lower Court under its decree by the pre- 
emptor does not debar the vendee from appealing; 
against that decree: 16 P.R. 1907; 83 P.R. 1912 - 
and A.I.R. 1926 All. 661, Foil.; 82 P.R. 1868,. 
Overruled by 31 P.R. 1907. Ill Ind. Cas. 814- 
=A . I . R. 1929 Lah. 137. . 

Decree — Appeal — Estoppel — Acceptance of: 

deposit. 1 ; 1 

The fact that the defendant — vendee takes out' 
of the Court the amount of pre-emption money de- 
posited by the plaintiffs to his credit after filing- 
of the appeal does not disqualify him from pro- 
ceeding with the appeal. Such a conduct on his* 
part does not amount to estoppel. 83 P.R. 1912* 
and 16 P.R. 1907, Foil. 96 Ind. Cas. 549--— 48* 
All. 616=24 A. L.J. 773=A.I.R. 1926 All. 661. 
Decree — Appeal — Deposit of price, if a con- 
dition precedent. 

Payment of the purchase money decreed by the- 
trial Court in a pre-emption suit is not a condi- 
tion precedent to the right of a person to file an 
appeal from the decree by which that payment i* 
directed, if the appellant disputes either the method 
of payment or the amount payable. 20 O.C 29flf 
= 5 O.L.J. 135=43 Ind. Cas. 219. 

Decree— Appeal— Withdrawal of deposit by 

vendee — Right to appeal. 

A vendee in a pre-emption suit, who applics- 
but docs not actually withdraw the money depo- 
sited m Court by the plaintiff as per terms of the 
decree to he paid to him is not thereby estopped 

f / 7 ° 7 m 9 a 0 PP T Ca ! ,n ^ aKa, i' st that decree. 13 A. L.J. 
677=29 Ind. Cas. 452 


Decree — Appeal — Enhancement of price — No- 

time fixed — Practice. 

Where the Appellate Court in a pre-emption suit 
enhanced the amount decreed to be payable by 
the pre-emptor in the first Court, but omitted to- 
fix any time for payment of the enhanced amount. 

he pre-emptor paid it within one month ami a 
day. 

Held, that the plaintiff pre-emptor was entitled 
to a reasonable time within which to pay the 
amount decreed and the time within which it was 
m fact paid was reasonable. 36 All. 514=12 A. 
L.J. 842=26 Ind. Cas. 65. 

-Decree — Appeal — Withdrawal of money depo- 
sited by pre-emptor in Court. 

A vendee appellant in a pre-emption case can 
proceed with his appeal against the pre-emption 
decree though he withdraws from the Court the.- 
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purchase money deposited by the pre-emptor un- 
der the pr'e-emption decree, 16 P.R. 1907, Foil. 
83 P.R. 1912=170 P.W.R. 1912=15 Ind. Cas. 
347; • ,h ‘ ' ’ 

Decree — Appeal — Vendee declaring sale ficti- 
tious — Decree by first Court declaring right of pre- 
emption — Right of appeal — Sufficient interest. 

W obtained from the Court of first instance a 
decree declaring his right to pre-empt in regard 
to a sale-deed by which S purported to transfer 
lands and houses to his wife N in lieu of part of 
her dower. N’s defence was that she and her 
husband were on bad terms and that the sale- 
deed was fictitious and intended to defraud her of 
her dower. N appealed and the lower appellate 
Court allowed the appeal, holding that the sale 
was fictitious: 

Held, that N had an interest entitling her to 

appeal. 1906 A.W.N. 160=3 A.L.J. 843. 

Decree — Appeal — Plaintiff ceasing to be sharer, 

effect of . 

Where the pre-emptor was a sharer in the mauza 
at the time of the suit and continued so at the date 
of the decree, his right to pre-empt is not lost by 
his ceasing to be such sharer subsequently before 
the hearing of an appeal against the decree. 
(1903) A.W.N. 83=25 A. 421. 

(b) Costs . 

Decree — Contest — Costs . 

Where the pre-emptor has been denying the right 
of the vendee to ask for improvements and the 
vendee has been contesting the pre-emptor’s right 
to pre-empt, it would be just that they should 
bear their own costs throughout. A.l.R. 1943 
Pesh. 76=209 Ind. Cas. 113. 

Decree — Costs — Pre-emptor, if can deduct only 

balance of costs from purchase-price. 

The rule permitting a pre-emptor to deduct costs 
payable to him from the purchase-price deposited 
is a rule of equity, and where there are cross orders 
as to costs, equity demands that the prc-rrnptor 
should only deduct from the purchase-price depo- 
sited the actual amount of costs, which he could 
recover, that is; the balance due to him after de- 
ducting the costs payable by him to the vendee. 
The pre-emptor cannot obtain any real assistance 
from the fact that the decree did not direct him 
to deposit the costs payable by him as well as 
the purchase price. It cannot help him to deduct 
from the sum to be deposited the whole amount of 
the costs awarded to him and the vendee to re- 
cover his costs from the pre-emptor by execution 
or any other means. A.l.R. 1937 All* 756=1937 
A.W.R. 782=1937 A.L.J. 1114=172 Ind. Cas. 
765. [Reversed in A.l.R. 1939 All. 228 = 181 
Ind. Cas. 497=I.L.R. (1939) All. 261]. 

Decree — Costs — Mesne profits and costs 

against deposit. 

If in a suit for possession the Court passe-, a 
decree for possession conditional on plaintiff de- 
positing a particular sum and grants co t- and 
mesne profits till the date of delivery of possession 
the amount of costs and mesne profits can be set 
off against amount of deposit under the decree. 
A.l.R. 1930 All. 413. 

Decree — Costs — Costs can be deducted. 

Where a pre-emption suit is decreed with costs 


the pre-emptor can claim to deduct the costs pay- 
able to him out of the amount he is directed to pay 
as pre-emption price. If he does not do so, he 
must deposit the entire pre-emption amount with- 
in the time fixed, failing which the decree cannot 
be executed. 80 Ind. Cas. 416=2 L.L.J. 770. 

Decree — Costs — Costs can be deducted. 

Where the plaintiffs are given a decree for pre- 
emption with costs the deposit of a sum by them 
sufficient to cover the decree after deducting the 
costs which they are entitled to deduct would be 
sufficient compliance with the decree. It is im- 
material what the plaintiffs intended to do, and 
the only real test is whether they have sufficiently 
complied with the decree. 10 Ind. Cas. 454, 
followed. 65 Ind. Cas. 250=23 P.L.R. 1922= 
4 Lah.L.J. 354=2 Lah. 294=111 P.L.R. 1921 
= A . 1 . R . 1922 Lah. 142. 

Decree — Costs — Deduction of costs — Deposit 

of balance . 

A pre-emptor directed to pay into Court a spe- 
cific sum of money is entitled to deduct the amount 
of the costs awarded from the sum he is directed 
to pay into Court. 1 U.P.L.R. (H.C.) 181 = 
18 A.L.J. 162=54 Ind. Cas. 395. 

Decree — Costs awarded to pre-emptor — De- 
duction of amount from price. 

In a pre-emption decree the pre-emptor decree- 
holder is entitled to deduct the costs allowed to 
him. Where costs were allowed to a successful 
vendee in the first Court but its order was reversed 
on appeal the pre-emptor is not obliged to apply 
under S. 144, C. P. Code for the refund of the 
amount realised by the vendee from the pre-emp- 
tive price paid by the pre-cinptor in Court. 96 
P.W.R. 1918=47 Ind. Cas. 511. 

Decree — Costs — Deposit in Court — Cost de- 
ducted. 

Held, that there was a proper deposit in spite 
of the fact that he had taken out Rs. 314 towards 
costs out of the amount directed hv the decree to 
he paid. 34 All. 596=10 A.L.J. 153=15 Ind. 
Cas. 337. 

Decree — Costs — Application for restoration of 

possession — Costs not deposited by decree-holder 
— Set off. 

The appellants obtained a decree for foreclosure 
on a mortgage. The respondents brought a suit 
aiuj obtained a decree for orc-emption on payment 
of Rs. 2,100 “together with costs of the purchaser 
in the foreclosure case” which amounted to Rs. 
25-12-0. The costs of the suit (amounting to Rs. 
177) were, however, awarded to the plaintiffs. 
They deposited Rs. 2, 1 00 within time but failed 
to deposit Rs. 25-12-0. 

Held, that as the decree awarded the costs of 
the suit to the respondents they were entitled to 
set off that sum from the amount which they were 
ordered to pay and therefore Rs. 2,100 were in 
excess of the sum which they had to pay after 
deducting their costs. 1906 A.W.N. 198 = 3 A 
L.J. 804=28 A. 076. 

(c) Deposit. 

Decree— Deposit— Conditional— What is not. 

\\ here a pre-emption decree requires certain 
amount to be paid in Court by the pre-emptor for 
payment to the vendees, and the pre emptor pays 
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the amount as directed into the Court, the mere 
fact that he made an application praying that the 
amount might not be given to the vendees till the 
disposal of the appeal preferred by pre-emptor 
against the pre-emption decree does not make the 
<!eposit a conditional or invalid deposit so as to 
justify dismissal of the pre-emption suit. 119 
Ind. Cas. 462=6 O. W. N. 644=A.I.R. 1930 
Oudh 13. 

Decree — Deposit — Procedure . 

The procedure controlling the deposit of pur- 
chase money in a suit for pre-emption is stated in 
Ss. 14 and 15 of the Oudh Laws Act, 1876, and 
not in the rules of the Code of Civil Procedure. 
The expression “purchase money” means the whole 
of the purchase money as specified in the decree: 
A.I.R. 1924 Oudh 104, Foil. 93 Ind. Cas. 1023 
= 1 Luck. 158 = 13 0. 1. .J. 109=3 O.W.N. 274= 
-A.I.R. 1927 Oudh 69. 


(d) Extension of time. 


Decree — Extension of time — Time for pay- 
ment of pre-emption amount — Appellate Court, if 
can extend. 


On an application made within time fixed for 
payment of pre-emption money, the Appellate 
Court can extend the time fixed by the trial Court 
for making deposit of purchase-money. A.I.R. 

1940 Nag. 202 = 1940 N.L.J. 219=1. L.R. (1940) 


Nag. 157=189 Ind. Cas. 639. 


Decree — Extension of time — Filing of appeal, 
whether extends time for payment — Plaintiff’s 
right to set off costs — Question whether vendee 
had paid amounts reserved for payment to third 
person cannot be raised after decree. 


The mere fact that an appeal was filed to the 
lower Appellate Court by the defendant does not 
extend the period granted by the Court of first in- 
stance tor payment of pre-emption money. 

In a pre-emption suit, the plaintiff is entitled to 
deduct the sum of money due to him by way of 
<<>sts from the pre-emption money. 

The fact that the amount of the costs awarded 
to the plaintiff was reduced by amendment of the 
decree would not matter much where the deposit 
was made before the expiry of the time allowed by 
the Court and the decree was not corrected till the 
time had expired. 

I he cpicstion whether the vendee had paid the 
■amounts reserved for payment to third person 
must he raised and decided in t lie course of suit 
and before the decree and not after the decree in 
the execution department. A.I.R. 193.1 All. 

1 13=141 Ind. Cas. 15. 


Decree — Extension of time for payment of 

purchase-money 

A plaintiff in .1 pic-imption suit must be ready 
to pay the purchase money whenever lie can get 
l>< -esvion of the property but if he wants some 
11101 e time, he should specially request the Court 

1 • • 1 it 16 A I .1. 506=46 Ind. Cas. 75. 

Decree — Appeal — Extension of time — Good 

faith 

\n \ ] 1 peltate C’ouit is not hound to grant to a 
pre-emptor an extension of time for payment fixed 
by the original Court though it can and will pro- 
bably grant extension to a pre-emptor whose con- 
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dust has been bona fide, and does not exhibit a 
contemptuous disregard of. the order passed by the 
Court. But if the pre-emptor has paid to money 
into Court or made no tender of a sum to the Court 
or if the sum he has paid or tendered is unreason- 
ably small, he cannot expect to be granted an exten- 
sion of time. 21 P.R. 1915=31 P.L.R. 1916= 
26 Ind. Cas. 433. 

(e) Form of decree. 

Decree — Form of decree — Suit by vendor's 

son against the pre-emptor. 

When a vendor’s son sues the pre-emptor, he is 
entitled to have the sale set aside if any part of the 
consideration was invalid and not binding on the 
plaintiff. But if a portion of the consideration is 
good and binding on the plaintiff, he would be en- 
titled to re-imburse to the defendant. The form 
of the decree should be a decree for possession in 
favour of plaintiff subject to his paying within the 
time fixed by the Court to the purchaser so much 
of the consideration as was required for the neces- 
sities of the family. 72 Ind. Cas. 134=45 AH. 
429= A.I.R. 1923 All. 248. 

Decree, form of. See DECREE FOR PRE- 
EMPTION, FORM OF. 11 M.L.J. 132=24 M. 
449. • , , 

(f) Improvements. 

Decree — Improvements — Vendee's right 

to their value — Vendee making construction in 
spite of notice. 

Where the pre-emptor, soon after the registration 
of the sale deed, gave notice to the vendees not to 
undertake any construction and then filed the suit 
without any delay, held that in the absence of a 
satisfactory explanation for the undue haste in 
taking up the work of construction the vendees 
could not be allowed the amount claimed by them 
on account of repairs and improvements. 1945 
M . L.R. (Civ.y 54. 

— —Decree — Improvement by vendee — Compen- 
sation, when can be granted. 

Claim for compensation for improvements by a 
vendee when a pre-emption suit is filed, is based 
on S. 51, T. P. Act. The question whether or 
not a transferee believed in good faith that he 
was absolutely entitled to the property cannot be 
the subject of any hard and fast rule but should 
be decided on the merits according to the circum- 
stances of each case. 

What constitutes good faith is a question of 
fact to he inferred from the circumstances of each 
case; failure to make due enquiry docs not con- 
stitute good faith. The vendee acts in good 
faith, i.e., under the honest belief that he has se- 
cured good title to the property in question, and 
is the rightful owner thereof, and for this bplicf, 
there must he some reasonable grounds such as 
would lead a man of ordinary prudence to enter- 
ain it. 1 lie belief, in good faith includes not 
only acting honestly but includes due enquiry. 

I he existence of the right of pre-emption is 
well-known in the Province of Oudh, and it is a 
legitimate presumption to hold that the vendee 
would know of the existence of it. Where the 
vendee is not co-sharer in the village and even if 
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he does not know all the details of the law of pre- 
emption, he would certainly know that every co- 
sharer in the village would have the right of pre- 
emption and the vendee has not shown that he 
took any step whatsoever to assure himself that 
co-sharers would not pre-empt and makes im- 
• provements in property without waiting for the 
limitation for pre-emption to expire, he cannot be 
granted compensation in a suit for pre-emption 
against him. A.I.R. 1940 Oudh 266=1940 O. 
W.N. 375=1940 A.W.R. 175=187 Ind. Cas. 
317. 

Decree — Improvements — Bona fide — Com- 
pensation . 

The vendee of a land which is subject to the 
right of pre-emption is not necessarily deprived 
of his right to claim compensation for improve- 
ment made by him on the land by the mere fact 
that he erected the buildings with full knowledge 
of such right. If it be established that he con- 
structed the buildings bona fide, he is entitled to 
compensation. If, however, the building ^s con- 
structed in anticipation of a suit for pre-emption 
then lie would probably not be entitled to compen- 
sation. 96 Ind. Cas. 825= A.I.R 1926 Lah. 
629. 

Decree — Improvements. 

Where it is not shown that the vendee knew 
anything about the pre-emption suit before he 
made improvements and the improve- 
ments arc made after the limitation 
for a suit for pre-emption, he is in equity entitled 
to compensation. 92 Ind. Cas. 986=8 L.L.J. 
60=27 P.L.R. 172= A.I.R. 1926 Lab. 346. 

(g) Non-compliance. 

Decree — Non-compliance — Loss of right — 

No appeal. 

In a pre-emption suit, when a plaintiff does not 
deposit the amount decreed within the time fixed, 
he loses the right of pre-emption and an appeal 
against the decree is not competent. A. I. R. 
1924 Oudh 102, Foil. 91 Ind. Cas. 130 (Oudh). 

Decree — Non-compliance. 

A pre-emption decree was obtained by plaimiff 
subject to payment of purchase money within tv/o 
months but the plaintiff failed to comply with the 
condition imposed on him by the decree. The 
Appellate Court set aside the decree. The plain- 
tiff then filed a second appeal in which the decree 
and judgment of the lower Appellate Court were 
set aside and those of the first Court restored, 
but without extending time. 

Held, that the decree-holder was not entitled to 
get possession in execution of his decree, as lie had 
not complied with the condition laid down in the 
decree of the first Court. 89 Ind. Cas. 163=7 
L.L.J. 161=6 Lah. 316=26 P.L.R. 183 = A.I. 
R. 1925 Lah. 380. 

Decree — Non-compliance — Strict com- 
pliance necessary — No extension — Failure of 
suit. 

In a pre-emption suit a compromise decree was 
passed. It provided that on plaintiff’s failure to 
pay to the vendee certain sum by a certain date 
his suit must be dismissed. Within the tunc 
specified, the sum named in 

the plaintiff and the property 


sion of by him. Afterwards it was discovered by 
the defendant that the plaintiff's deposit in Court 
was less than the sum mentioned in the compro- 
mise decree by four annas. The defendant then 
applied for restoration of the pre-empted property 
to him and dismissal of the plaintiff’s suit. 

Held: that it was not within the competency of 
the Court to extend the time specified in the dec- 
ree for payment of the amount, that in this respect 
there was no distinction between a compromise 
decree and a decree passed after contest and 
that the plaintiff not having strictly complied with 
the decree, his suit must be dismissed and the 
defendant restored to the possession of the pre- 
empted property. 80 Ind. Cas. 1012=A.I.R. 
1925 Lah. 91. 

Decree — Non-compliance . 

Where plaintiff obtained a decree f or pre- 
emption on payment of certain sum of money and 
was also awarded costs, to recover which he atta- 
ched part of the money deposited by him and 
where on vendee’s appeal the decretal amount was 
enhanced and the vendee was also awarded pro- 
portionate costs and \vherc after the decision of 
the appeal the pre-emptor withdrew the amount 
attached by him and thus failed to keep in depo- 
sit the money decreed by the Appellate Court. 

Held: the suit was liable to be dismissed as he 
did not comply with the order of the Appellate 
Court. 80 Ind. Cas. 540 = A.I.R. T925 Oudh 
98. 

Decree — Non-compliance . 

According to the compromise decree the pre- 
emptor was to tender money to the vendee and on 
his refusal to accept, to deposit it in Court within 
30 days. The pre-emptor never informed the 
Court that money had been so deposited, or asked 
the Court to issue notice to vendee of the fact 
that the money was lying to his credit in the 
treasury. 

Held: there had not beer, any effective com- 
pliance with t.be provisions of the decree. 71 
Ind. Cas. 1034=21 A.L.J. 63=45 All. 276=4 
L.R.A. (Civ.) 90= A . T.R . 1923 All. 250. 

Decree — Non compliance — Not fatal to 

appeal. 

Non-compliance with a pre-emption decree is 
not fatal to the further prosecution by the pre- 
emptor of his appeal. (70 P R. 1890; 67 P. R. 
1895, Followed.) 67 Ind Cas. 844 = 4 Lah.L.T. 
397= A. T.R. 1922 Lah. 36. 

Decree — Non-compliance — Payment not 

made — Appellant disentitled to hearing on 

merits. 

A pre-emption decree directed plaintiff to pay 
the pre-emption price within a specified time but 
without doing so he preferred an appeal against 
the amount fixed. 

Held, the fact that he had not complied with 
the terms of the decree as to payment is no ground 
for dismissing the appeal without going into the 
merits. 54 Ind. Cas. 756 (All.). 

Decree — Non-compliance — Strict com- 
pliance — Essential . 

Strict compliance with all the terms of a pre- 
emption decree is essential. Where after the 
pre-emptor had obtained possession of the pro- 


decree was paid by 

was taken posses perty it was found that the pre-emption price had 
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by mistake, been short paid to the extent of one 
rupee, 

Held, the pre-emptors were bound to restore 
the property to the vendee notwithstanding the 
fact that at the time of the original deposit they 
could have deducted much more towards their 
costs. 2 Lah.L.J. 770. 

Decree — Non-compliance — Sale to stranger 

who before suit becomes sharer. 

The defendants vendees in a suit for pre-em- 
ption, purchased certain shares in eight villages on 
2nd June, 1907. They were admittedly strangers. 
A suit to pre-empt the sale was instituted on 5th 
October, 1907. Before this suit was instituted, 
namely on 29th August, 1907; the vendees purcha- 
sed shares in five out of the eight villages. A 
suit to pre-empt this was brought and decreed. 
The pre-emptors, however, failed to deposit the 
price within time and they stood dismissed. The 
defendants thus became by virtue of their pur- 
chase, indefeasible owners, and co-sharers. 

Held, that they could not be ousted from the 
five villages purchased by them. 7 A.L.T. 344= 
6 Ind. Cas. 261. 

(h) Operative date. 

Decree — Operative date — Right — When 

effetively exercised — Pre-emptor securing an 
agreement to sell in his favour — If can be deemed 
to have enforced his pre-emptive right. 

A right of pre-emption can be said to have been 
effectively exercised or enforced only when the 
pre-emptor has become actually substituted for 
the vendee in the original bargain of sale. lill 
Mich substitution takes place the vendee remains 
the owner of the property purchased by him and 
the prospective pre-emptor cannot claim to have 
any right to or in the subject-matter of the sale. 
Where the pre-emptive right is sought to be en- 
forced by means of a suit, such substitution takes 
place, and the pre-emptive right is deemed to 
have been exercised or enforced, only when the 
price has been paid by the pre-emptor into Court 
in compliance with the decree passed in his 
favour. Till such payment has been made, the 
act of the pre-emptor in instituting the suit for 
pre-emption amounts to no more than a mere as- 
sertion of the right, which becomes a successful 
assertion of the right, when the suit culminates in 
a decree Where the pre-emptive right is sought 
1 o Ik* enforced not by means of a suit but by 
means of a private treaty out of Court, the sub- 
stitution of the pre-emptor for the purchaser 
takes place and t lie pre-emptive right can be said 
to have been exercised or enforced, when the 
price is either paid or tendered to the purchaser 
■ ind hr has actually surrendered the bargain in 
favour of the pre-emptor. There can he no en- 
forcement of the pre-emptive right except by 
c • >i 1 i | dc 1 1 - divestiture of the vendee’s title and the 

'u . of such title in the jn c-emptor . By merely 
•■curing an agreement to sell in his favour, the 
i> ernptor cannot he deemed to have enforced 

- pre-emptive riglil . I I. R. (1947) Lah 213 
I nd Cas 2=48 P i..K. 505= A I R 1916 
I ah 322 (F.B.). 

——Decree — Operative date. 

I lu pre emption decree made in terms of O. 


20, R. 14, C. P. Code, is in the nature of a pre- 
liminary decree. It becomes operative as a dec- 
ree dismissing the plaintiff’s suit with costs in 
case the plaintiff fails to pay the full pre-emption 
price within the time allowed by the Court. On 
the other hand, it becomes operative as a decree 
entitling the plaintiff to claim possession of the 
pre-empted land in case he deposits the pre-em- 
ptive price within the prescribed time. A.I.R. 
1939 Nag. 279=1939 N.L.J. 475=186 Ind. 
Cas. 21. 

Decree — Operative date— Profits — p re _ 

ernptor not entitled to prior to deposit. 

A pre-emptor cannot claim credit for profits 
prior to the date of the payment of the pre-em- 
ption money by himself. The purchasers arc 
entitled to appropriate the profits till the pre- 
emptor becomes entitled by deposit of the pre- 
emption money to be substituted in their place. 
110 Ind. Cas. 407=A.I.R. 1928 All. 667. 

Decree — Operative date. 

A successful pre-emptor is vested with the 
rights of the vendee whom he dislodges not from 
the date of sale but from the date on which he 
enforces his rights, i.e., from the date on which 
he satisfies the conditions of his decree and brings 
it into operation. 73 Ind. Cas. 318=4 Lah. 137 
= A . I . R . 1923 Lah. 451. 

Decree — Operative date — Right to stand- 
ing crops. 

In a pre-emption suit a decree was passed for 
possession but there was no mention as to crops 
in the decree. 

Held: that the defendant .could have removed 
the crops before the pre-emption money was paid 
into Court. After it was paid he had no right to 
them. As soon as the plaintiff paid the pre-em- 
ption money he became the owner of the land 
with its legal incident, the crop attached to it. 76 
Ind. Cas. 193=A .1. R. 1923 Nag. 327. 

Decree — Operative date. 

It is only when the terms of the decree are ful- 
filled and enforced that the persons having the 
right of pre-emption become owners of the pro- 
perty; such ownership does not vest from the 
date of sale, notwithstanding success in Jthc suit. 

44 Cal. 675 (P.C.) and 12 All. 234 (F.B.), Foil. 

25 P.R. 1908; 44 P R. 1903 and 30 P.R. 1893, 
Dissented from. 59 Ind. Cas. 744=3 L.L.J. 
205 = 33 P.L.R. 1921=A.I.R. 1921 Lah. 30. 

Decree — Operative date — Mesne profits — 

Right to — When arises — C. P. Code O. 20, R- 
14. 

A pre-emptor cannot be regarded in the same 
light as an ordinary purchaser of an estate. His 
right to possession of the property and the con- 
sequential right to mesne profits arises only on the 
date when he pays the purchase price as finally 
decreed. 44 Cal. 675=32 M.L.J. 459=1 Pat. 
1..W. 527=15 A.L.J. 375=21 C.W.N. 786=25 
C.I. J. 573=19 Bom.L.R. 437=6 L.W. 65 = 
(1917) M.W.N. 470 and 811=22 M.L.T. 196= 

14 1. A 80=39 Ind. Cas. 958 (P.C.). 

Decree — Operative date — Payment in ac- 
cordance therewith — Right fructifies into titles. 

A pre-emption right fructifies, after decree and 
payment in accordance with the decree into a title 
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ito the property, which title however, may be sub- 
ject to the decision in an appeal by a defeated 
litigant in the case. 19 O.C. 153=3 O.L.J. 083 
=37 Ind. Cas. 163. 

(i) Subsequent events. 

% 

Decree — Subsequent events. 

Vendee to pay off zarpeshgidars who were in 
possession, from purchase-money — Pre-emption 
suit in respect of property — Decree in favour of 
pre-emptor — Vendee entitled to withdraw deposit 
by pre-emptor without reference to peshgi money 
— Vendee so Withdrawing — Suit by pre-emptor 
for possession or in alternative for peshgi money 
from vendee: 

Held, that the vendee was not obliged to pay 
unpaid peshgi money to pre-emptor and that the 
pre-emptor was not entitled to possession without 
paying on zarpeshgidar. A.I.R. 1937 Pat. 594 
= 16 Pat. 360 = 4 B.R. 65 = 171 Ind. Cas. 720. 

Decree — Subsequent events — Money paid 

in Court — Decree set aside — Money attached and 
paid out to pre-emptor’s creditors — Appeal — Dec- 
ree confirmed — If pre-emptor can obtain posses- 
sion without paying money deficient. 

When a pursuance of a pre-emption decree, 
money was paid into Court, but the decree was 
set aside and in the meanwhile, a part of the 
money which was attached and paid out by the 
Court to one of the pre-emptor’s creditors, and on 
appeal, the original decree was confirmed, held 
that though the Court was wrong in paying out 
the money before a final decree had been made 
in the suit, the pre-emptor cannot obtain posses- 
sion without repaying the amount drawn out, 
especially as the vendor had not committed any 
■default and the pre-emptor had benefited by 
payment out to one of his creditors. 36 All. 398 
= 12 A.L.J. 732=23 Ind. Cas. 869. 

Decree — Subsequent events — Deposit of 

money in Court — Decree-holder of pre-emptor 
drawing out money — Pendency of appeal — Pre- 
emptor entitled to possession with redeposit. 

Where the pre-emptor deposited money in 
Court and his decree-holder removed a portion of 
it during the pendency of an appeal, held that on 
the appeal being allowed, the pre-emptor is en- 
titled to possession without further deposit, rincc 
he had carried on the condition in the decree 
fully and had not removed the money wrongfully 
from Court. 11 A.L.J. 668 = 21 Ind. Cas. 67. 

Decree — Subsequent events — Effect of. 

O 11 the 11th June, 1919, defendant No. 2 execu- 
ted a sale deed in favour of J defendant No. 1 of 
a certain share in Mahaban. This was followed 
by another sale-deed, dated the 11th of May, 1920 
of another share in the same village. On the 12th 
of June, 1920, a suit for pre-emption was institu- 
ted by the plaintiffs-rcspondents to pre-empt the 
first sale. After the written statement in 
that suit had been filed J executed a deed of gift 
on the 17th of August, 1920, under which he 
transferred the shares sold under the previous 
two sale-deeds in favour of the idol defendant- 
appellant. It was after this transfer that a second 
suit to pre-empt the second sale was filed on the 
29th of November, 1920. Subsequently on the 
14th of February, 1921, one of the original vendors 


executed a deed which purported to be a deed of 
gift in favour of the defendant-appellant. The 
day after that a third suit was instituted to pre- 
empt this transfer. The Court of first instance 
disposed of all the three suits on the 28th of 
February, 1921, and dismissed all the three suits. 
On appeal the two suits, for pre-emption were dec- 
reed and the third was remanded but was ultima- 
tely dismissed for default on 29th November, 
1921. 

Held, that the claim for pre-emption of the two 
previous sales cannot be defeated by virtue of the 
dismissal of the third suit on 29th November, 
1921, long after the date of decree of the first 
Court. The dismissal did not operate to validate 
the gift from the date of its execution. 74 Ind. 
Cas. 382=21 A.L.J. 518=45 All. 561=4 I..R. 
A. (Civ.) 257=A.I.R. 1923 All. 526. 

Decree — Subsequent event — Death of pre- 

emptor — No effect. 

Where the pre-emptor dies after the decree and 
pending the appeal, and the original vendor him- 
self is his legal representative, the suit need not 
be dismissed on appeal, 130 P.R. 1916, Foil. A. 
pre-emption decree cannot be affected by any- 
thing which happens after it is made. 73 Ind. 
Cas. 758=A . I . R. 1923 Lah. 310. 

Decree — Subsequent events — Rights under 

— Loss of title — Pendente l*te. 

The plaintiff asking in the first Court or in ap- 
peal for the first time for pre-emption must have 
an existing interest forming the basis of a decree 
in his favour. Once a decree in his favour has 
been passed subsequent events will not affect it. 

6 O.L.J. 76=22 O.C. 3 = 1 U.P.L.R. (J.C) 
30=50 Ind. Cas. 190. 

(j) Time expiring on holiday. 

Decree — Period for depositing money in 

Court expiring on holiday— Deposit on re-opening 
day — Validity — General rule of law. 

Where the period for depositing the purchase- 
money in Court under a decree for pre-emption 
expires on a date on which the Court is closed, 
the plaintiff can deposit the money on the day on 
which the Court rc-opens. 

It is a recognised principle of law that where 
parties arc prevented from doing a thing in 
Court on a particular day, not by any act of their 
own but by the Court itself, they are entitled to 
do it at the first subsequent opportunity. A.I.R. 
1931 Lah. 386=32 P.L.R. 255=133 Ind. Cas. 
434. 

Decree — Time expiring during holidays. 

The last hearing of a pre-emption case was on 
the 20th August, 1919, when arguments were 
heard and the 29tli August, 1919 was fixed for 
pronouncing the judgment. The plaintiff was 
given a decree on condition that he should pay a 
certain sum within a certain period. The Court 
was closed from the next day. The plaintiff ten- 
dered the money into Court on the next day on 
which the Court was open. In the meanwhile the 
period fixed by the decree had expired. 

Held, that the payment was within time. 67 
Ind. Cas. 772 = 3 L.L.J. 310= A.I.R. 1921 Lah. 
6 (F.B.). 
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(k) Transfer of. 

Decree — Transfer of — Not capable. 

A decree for pre-emption is not capable of 
transfer, so as to enable the transferee to obtain 
possession of the prc-cmptional property in exe- 
cution. 64 Ind. Cas. 191=2 Lah. 282=3 L.L. 
J. 553=98 P.L.R. 1921 = A.I.R, 1922 Lah. 
300 . 


(1) Miscellaneous. 

-Decree — Jurisdiction . 

YVhen the money to be paid in a pre-emption 
suit exceeds the Court’s jurisdiction,, the Court 
has jurisdiction to entertain the suit, but the dec- 
ree must be passed by a superior Court. 16 P.R. 
1908, Expl. 1926 Lah. 346, Foil. 94 Ind Cas 
125=8 L.L.J. 58=27 P.L.R. 228. 

Decree — Effect of. 

A previous pre-emption decree is only effective 
so long as it is not rendered abortive by a decree 
m favour of a person having preferential or equal 
right of pre-emption. 93 Ind. Cas. 371=A 1 R 
1926 Oudh 350. 

Decree — Limitation for execution. See 

LIMITATION ACT, ART. 181. 1902 A.W. 

N. 60=24 A. 300. 

Decree — Basis of claim not to be altered. 

If a plaintiff sues for pre-emption alleging a 
superior title as collateral of the vendor under the 
Muhammadan law and that right is negatived the 
Court cannot give him a decree on the ground 
that he was an agriculturist and the vendee was 
not. 50 Ind. Cas. 160 (Lah.)!. 

Decree — Condition of payment into Court — 

Money raised by mortgage on decreed property 
itself — If compliance with decree. 

Where plaintiff obtained decree for pre-emption 
conditional on payment into Court of the pre em- 
ption money within a certain period. 

Held, it was sufficient compliance with the terms 
of the decree, if the amount was raised by a simple 
mortgage of the decreed property itself and paid 
into Court. 40 Ind. Cas. 35 (AIL). 

Decree — Government notification taking 

away pre-emption right — Effect. 

A pre-emption decree obtained by the plaintiff 
before the issue of a Government notification takes 
away the right of pre-emption is not affected bv 
such notification, in spite of the decree being un- 
der appeal at the time of the notification, but the 

case .s otherwise when no decree Ins been obtain- 
cd at the time of the notification. 130 P R 1916 
= 37 Ind. Cas. 227. 

— Decree — Successive pre-emptors — Uncer- 

tified payment. 

Payment to vendee by a superior pre-emptor as 
against the inferior before the appointed date but 
certified later does not amount to proper payment 
into Court, if it does not put the Court in a posi- 
tion to issue a warrant of possession in favour of 
the decree-holder till the appointed date. 73 P. 
R. 1016=121 P.W.R. 1016=137 P.L.R 1916= 
35 Ind. Cas. 363. 

Decree — Money paid into Court — Paid out 

by Court to wrong person — Effect. 

The fact that a wrong person withdraws the 


pre-emption money paid into Court will not affect 
the decree that the pre-emptor has got. 62 P. 
W.R. 1914=158 P.L.R. 1914^=25 Ind. Cas. 


- — Decree — Price overstated in the deed — Suit 
by vendor’s sons — Pre-emptor if can assert real 
consideration . 

Where sale consideration was overstated in the 
deed and the pre-emptor got a pre-emption decree 
on payment of market value and where the sons 
of the original vendors sued for possession. 

Held, that the pre-emptor was not debarred 
from ascertaining the real market price and 
contending that this was for necessity and he 
cannot be considered as partic e ps criminis with 
the vendee simply because, he i>, by his pre-em- 
ption decree, identified in interest in many res- 
pects with the vendee. 83 P.R. 1911=216 P.W. 
R. 1911 = 13 Ind. Cas. 796. 


Decree — Deposit of money in court — Atta>- 

chment. 


The respondent obtained a pre-emption decree 
and was put in possession of property after pay- 
ment. While the appeal was pending the magis- 
trate recovered money in payment of fine due 
from the appellant who was convicted of a crimi- 
nal offence. The pre-emption- decree was a rever- 
sed in appeal. ' 

Held, the appellants were entitled to possession 
of property contrary to the Lower Court’s order. 
Further, the Judge’s action was highly improper 
in interfering with money, before the disposal of 
the suit. 11 Ind. Cas. 227 (Oudh). 


Decree — Othi mortgage — Right when arises. 

Where before the Othi mortgagee had waived 
his right of pre-emption, the mortgagor had crea- 
ted a second othi being a discharge of a previous 
kanom, mortgage held by the second mortgagee, 
the second othi is a complete transaction and so 
the right of pre-emption could be exercised by the 
first othidar, and that as second othidar was not 
hound to surrender the lands held by him under 
Kanom, unless lie was put in possession of the 
suit lands, he could not he directed to make a con- 
veyance hut only a declaratorv decree should be 
granted. (1911) 1 M.W.N. 263=9 M.L.T. 
495=9 Ind. Cas. 1010. 


10. Fraud. 


braud 


rraua not carnea into ett^ct- 


Vendor and vendee not estopped from showing 
real nature of transaction. 

A party is estopped from setting up his fraud 
only when the fraud has been actually carried into 
effect. Where it is found by the Court that the 
sale- deed in question was a benami or a fictitious 
transaction and it was not intended to transfer any 
title to the vendee and there is nothing to show 
that any of the creditors of the vendor was de- 
frauded, the vendor and the vendee are not 
estopped from showing the real nature of the 
transaction. A.I.R. 1942 Oudh 206=1941 O. 

«- N ioi 3 T 7 T 19 ^ 2 A W R * < C C -) 15=17 Luck. 
35a= 198 Ind. Cas. 150. 

Fraud Vendee, in order to prevent pre- 
emptor from becoming co-sharer paying higher 
price. 

The fact that the parties were anxious to pre- 
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vent the pre-emptors from becoming co-sharers 
in the village and therefore, the vendees agreed 
to pay a higher amount than they would have 
done otherwise, will, by itself not constitute a 
fraud. The sale-deed would not be vitiated by 
the mere fact that the price is above the market 
value. It would not justify the Court to reduce 
the sale consideration. A.I.R. 1938 All. 204= 
1938 A.W.R. 60=1938 A.L.J. 128=175 Ind. 
Cas. 140. 

Fraud — Limitation — Limitation Act, S. 18. 

Where when a land is sold, the transaction is 
fraudulently described as one conferring occupancy 
rights on the vendee in order to defeat the rights 
of pre-emption, and if the person having such right 
of pre-emption is not aware of the fraud, the limi- 
tation for pre-emption begins to run from the 
date on which the pre-emptor comes to know of 
the fraud. A.I.R. 1937 Lah. 97=1. L.R. (1937) 
Lah. 202=39 P.L.R. 889=172 Ind. Cas. 104. 

-Fraud — Limitation — Suit by pre-emptor 

against another claiming his superior right and 
that decree obtained by other was by fraud — Art. 
120, Limitation Act, applies. 

Where a pre-emptor institutes a suit against 
another pre-emptor claiming his superior right of 
pre-emption and that the decree obtained by such 
other pre-emptor is based on fraud, the article 
applicable is Art. 120, Limitation Act. A.I.R. 
1936 Lah. 503=164 Ind. Cas. 366. 

Fraud — Limitation — Suit for pre-emption. 

Where a sale is disguised as a mortgage in oider 
to avoid pre-emption, a suit for pre-emption can 
he brought within one year from the date on 
which the fraud is discovered. A.I.R. 1934 lah. 
878=36 P.L.R. 114=16 Lah. 408=155 Ind. Cas. 
654. 

Fraud — What amounts to. 

If a vendor or a vendee wishes that a sale should 
not be nullified by a pre-emption suit, it is ne- 
cessary for him to inform the pre-emptor before 
the transaction and get his refusal but a mere 
omission to inform the pre-emptor or the bare fact 
of concealing the sale transaction from him can- 
not amount to a fraud, but where there is an active 
concealment of the transaction coupled with an in- 
tention to deceive the pre-emptor, there wouid un- 
doubtedly be a fraud. 115 Ind. Cas. 798--1929 
A.L.J. 342= A. I. R. 1929 All. 213. 

Fraud — Inclusion of property without title. 

A vendor is not entitled fraudulently to insert 
property, to which he has no title, in the sale-deed 
for the purpose of inflating the price or otherwise 
fraudulently to defeat pre-emption, and ihereforc 
the plaintiff in a pre-emption suit in such a case 
is entitled to challenge the title to such inserted 
property. 37 All. 529, Rel. on. 100 Ind. Cas. 
456= A.I.R. 1927 All. 374. 

Fraud — Inflation of price. 

A person acquiescing in sale at a certain price 
is not estopped from claiming pre-emption if it is 
found out Jhat the price at which he acquiesced 
was fraudulently inflated. In such a case his re- 
fusal to purchase amounts to refusal to purchase 
at that inflated price. 97 Ind. Cas. 340= A.I.R. 
1926 All. 722. 

■ — Fraud — Mortgage — Mortgage money fraudu- 
lently under-stated — Claim of pre-emptor decreed 


at a lower figure — Suit by mortgagees against 
mortgagor to recover the difference — Estoppel- 
(1902) A.W.N. 149=24 All. 514. 

• 1 * 

11. Joint vendees. 

Joint vendees — Vendee with equal right of pre- 
emption associating with stranger in joint purchase 
— Effect — Pending suit, vendee purchasing stran- 
ger’s share — Effect. 

Where a vendee having an equal right of pre- 
emption associates with himself in a joint purchase,, 
a stranger, he loses his right of pre-emption and 
cannot be allowed to retain even his own share of 
the purchase; but if the vendee, during the pen- 
dency of the suit removes the defect by purchas- 
ing the stranger’s share at any stage before the 
final adjudication of the case, the pre-emptor can- 
not succeed irrespective of the fact that the sub- 
sequent acquisition takes place after the limitation 
had expired. A.I.R. 1941 Lah. 444=43 P.L.R. 
566=1. L. R. (1942) Lah. 190=197 Ind. Cas 
263 (F.B.). 

Joint vendees — Sale to three persons — Sale- 

deed specifying shares of each — Right of pre-emp- 
tor, whether defeated. 

Where a sale is effected to three persons and' 
the shares of each are specified in the sale-deed 
itself, the transaction of sale is, for purposes of 
pre-emption, indivisible in spite of the fact that 
the fractional share of each of the purchasers is 
specified in the deed. A.I.R. 1935 Lah. 529= 
16 Lah . 921=37 P. L. R. 873=160 Ind. Cas. 
826. 

Joint vendees — Purchaser with equal lights- 

with pre-emptor associating in purchase with per- 
son with inferior rights. 

If a purchaser having an equal right of pre-emp- 
tion associates with himself in the purchase, a per- 
son with rights inferior to those of the pre-emptor, 
he is not entitled to resist the claim of such pre- 
emptor to enforce his rights even as to nis share 
of the purchase. A.I.R. 1934 Lah. 878 = 36 P. 
L.R. 114=16 Lah. 408=155 Ind. Cas. 654. 

Joint vendees — Several vendees — Money paid 

in lump — Transaction, if single — Suit — Omission of 
one of the joint vendees — Suit for partial pre- 
emption . 

The right of pre-emption is not a right of pre- 
purchase either from the vendor or the vendee,, 
but is one of substitution for the vendee in the 
original sale. For purposes of pre-emption, a sale 
transaction is regarded as indivisible in those case* 
where the purchase-money is paid in one lump 
sum without any specification of the amount paid 
bv the various vendees, and the mere fact that 
the shares to be taken by the vendees respec- 
tively, arc specified in the sale-deed does not al- 
ter the nature of the transaction, it being at most 
an arrangement among the purchasers inter se,. 
which does not affect the vendor. In such cases, 
the various vendees, taken together, are regard- 
ed as one single legal entity, and the omission of 
any one of them from the record is fatal to the 
suit. A.I.R. 1934 Lah. 429=35 P.L.R. 513= 
153 Ind. Cas. 128. 
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Joint vendees — Purchase by person with supe- 
rior right jointly with stranger— Right of person 
with inferior right to pre-empt — Purchase from 
stranger before suit, effect of. 

'V i )Cre a person with a superior right to pre- 
empt makes a purchase jointly with a stranger, he 
cannot resist a claim for pre-emption by a person 
with an inferior right, and the purchase by him 
of the stranger’s interest prior to the suit for pre- 
emption cannot deprive the latter of his right to 
pre-empt the original sale. A.I.R. 1933 Lah. 
117 = 34 P.L.R. 125=141 Ind. Cas. 187. 

Joint vendees— Shares and prices not specified 

— Right to pre-emption not affected. 

In case of sale of certain plots there was neither 
a specification of the shares to be taken by the 
vendees in the property nor a specification of the 
amounts to be paid by them. The deed specified 
only the area sold to each of the vendees, but 
made no mention of the price to he paid by him. 
All these plots were not of the same quality; and 
some of the vendees were strangers. 

Held: that the price to be paid by each of the 
vendees was not a matter of mere calculation and 
must not be deemed to be .proportionate to the area 
to be taken by him. Therefore the proprietors 
having associated strangers with them in the pur- 
chase could not defeat the rights of the nlaintiffs 
to pre-empt them. 112 Ind. Cas. 704= A.I.R. 
1928 Lah. 784. 


Joint vendees — Co-sharer and stranger — Rights 

of pre-emptor. 

The pre-emptor when he institutes a suit for 
pre-emption can proceed only upon the terms of 
the sale-deed. If the sale-deed has been exe- 
cuted in favour of two persons, one of whom is a 
co-sharer and the other a stranger and there is no 
specification of the interests of each of the ven- 
dees then the sale-deed as it stands collectively in 
favour of the joint vendees is a transaction in res- 
pect of which the pre-emptor has a right of pre- 
emption, for the Oudh Laws Act affords no pro- 
tection to such joint vendees. If the pre-emptor 
acting on the faith of the terms of the sale-deed 
as they stand institutes a suit his rights cannot be 
defeated by any evidence subsequently led at the 
trial of the suit to prove the contract subsisting 
between the vendees inter se regarding their in- 
terests in the property or in the absence .of evi- 
dence to that effect by any presumption which 
might then arise. If the shares of the vendees 
are specified in the sale-deed then the prc-em«?or 
can get a decree only against such of the vendees 
n< arc strangers; but if the sale-deed does not 
contain any specification of the shares acquired by 
each of i lie vendees then the vendee who is a co- 
'! arer Ioms his preferential right and the whole 
propertv i> liable to pre-emption. Ill Ind. Cas. 
fill- -5 O \V . N 646=3 Luck. 674= A.I.R. 1928 
'hi.ih <x-| 


7 Joint vendees — Purchaser joining one having 

inferior rights — Right to pre-empt — Not affected. 

If a purchaser having an equal right of pre- 
<mpiif.n associates with himself in the purchase a 
person with rights inferior to those of a pre-omp- 
lor. he is not entitled to resist the claim of shell 
I>i c-emptor to enforce his rights even as to his 
c-hare of the purchase. 48 P.R. 1907, Foil. Pcr- 
sr ' n s who by clothing their transaction in a parti- 
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cular form, have induced a pre-emptor to come 
forward and claim pre-emption in respect of the 
transaction as a whole -cannot be allowed ro turn 
round thereafter and claim to show that their real 
intention was something quite different. 5 P.R. 
1914, Foil. Where the purchase money for a 
sale is paid by the various vendees in a lump sum 
without specification of the amounts paid by the 
various vendees, the transaction must be regarded 
as indivisablc, though the shares to be taken by 
the various vendees may have been specified in the 
deed. 66 Ind. Cas. 466 (Lah.) 


Joint vendees. 

In a purchase by several .vendees, each purchased 
a separate specified and divided share. One of 
the vendees died and his representatives were not 
brought on record ^within the prescribed period. 

Held, that the suit for pre-emption for his share 
abated; but that it did not abate in respect of the 
shares purchased by other vendees. 8 A.L.J. 
1135=12 Ind. Cas. 738. 

Joint vendees — Suit against vendees one of 

whom was wrong person — Correct vendee brought 
on record after limitation — Effect on suit. 

Where in a pre-emption suit against two joint 
purchasers one of them was first wrongfully named 
as vendee and the correct person was then brought 
on record but after limitation— held that as the 
sale in favour of the vendees was a joint one, the 

s.m is barred in toto. 8 A.L.J. 814=11 Ind. 
Cas. 938. 

Joint vendees — Right to — Vendee joining 

stranger— Whether can resist. 

A vendee associating himself with a stranger 
co-vendee in the purchase, loses his right to re- 
sist a pre-emptor’s claim. 60 P.R. 1914=128 
P.L.R. 1914=83 P.W.R. 1914=23 Ind. Cas. 
151. i' 

Joint vendees — Indivisible transaction — 

Purchase money expressed as a lump sum. 

Where a sale deed specifics the shares to be 
taken by the several vendees, but the purchase 
money is expressed to be paid in a lump sum 
without specification, the sale transaction must 
be held to be indivisible. It would however be 
otherwise if the amounts to be paid by the several 
vendees were also specified. 19 A. 148 (F.J3.) 
not followed. 256 P.L.R. 1913=165 P.W.R. 
1913=6 P.R. 1914=20 Ind. Cas. 31. 

Joint vendees — Price and share of each ven- 
dee specified in deed of sale — Divisible transaction 
—Suit barred against one vendee. 

Where in a sale to several persons, the share of 
each vendee in the property sold, as well as the 
price paid by each was specified in the sale deed, 
the sale is a divisible transaction. The right of 
pre-emption in such cases can he exercised sepa- 
rately in respect of each separate portion of the 
property purchased by each vendee. Therefore, 
if a_ pre-emption suit becomes time barred in res- 
pect of one portion of the property, it is not on 
•hat account barred with respect to the other. 

6 P.R 1009=7 P.W.R. 1909=23 P.L.R. 1909 
= 1 Ind. Cas. 91. 

Joint vendees — Sale in favour of several 

vendees — Divisible transaction — Specification of 
shares of vendees. 

In case of sale of property to several persons 
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when the share of each vendor in the property 
sold is specified in the sale-deed, the actual pro- 
perty to which the right of pre-emption is attach- 
ed is ear-marked, the sale is divisible and the pre- 
emptor is not bound to assert his claim in respect 
of the whole of the property sold. Certain land 
was sold to different persons by one sale-deed. 
The shares of vendees were specified. The plain- 
tiff’s suit for pre-emption was dismissed in respect 
of the share of one set of vendees and decreed in 
respect of the remaining share. The plaintiff 
did not appeal. The unsuccessful vendees ap- 
pealed and urged that the plaintiff not having 
appealed against the decree so far as it dismissed 
his claim, the plaintiff .was not entitled to claim 
the remaining share sold to them. 

Held, tiiat the contention was not valid. 23 P. 
L.R. 1909 =6 P.R. 1909=1 Ind. Cas. 91 . 

12 . Limitation . 

Limitation. See also LIMITATION ACT, 

ART. 10 . 

Limitation — -Appeal . 

A executed a sale-deed of certain zamindari 
share in favour of B. On the same date A exe- 
cuted perpetual lease with respect to certain sir 
plots appertaining to the share sold in favour of 
C who was the son of B...The plaintiff instituted 
a suit for pre-emption which was decreed subject 
to payment of pre-emption within certain time. 
The plaintiff appealed after the expiry of the time 
allowed for payment of pre-emption money alleg- 
ing that lease formed part of sale transaction and 
urging that time allowed for payment of the pre- 
emption money was inadequate: 

Held, that the appeal could not be dismissed 
merely on the ground that it was filed after the 
expiry of the period fixed for payment of pre- 
emption money. A.I.R. 1940 All. 511 = 1041 O. 
W.N. 278=1941 A.W.R. 21 = 192 Ind. Cas. 
101 . 

Limitation Act, Arts. 10 and 120 — Mistake in 

sale deed — Compromise decree. 

A claim for pre-emption is a claim in respect of 
a sale and is governed by Art. 10 of the Indian 
Limitation Act, even where the sale-deed does 
not correctly describe the property sold. A 
right of pre-emptioi does not arise upon a transfer 
effected by virtue of a decree, though the decree 
is passed upon a compromise. 25 A. 334 , Foil. 
( 1904 ) 1 A.L.J. 247 . 

13. Lis pendens. 

Lis pendens — Right of — Vendee re-transferring 

property to person having superior right — Such 
transferee, if and when can plead his right in bar 
of pre-emption suit. 

Where before the institution of a suit for pre-emption 
a vendee in a sale sought to be pre-empted has re-trans- 
ferred the property purchased by him to another person 
having a right of pre-emption either equal or superior 
to that of the plaintiff who sues to pre-empt the sale, the 
transferee can resist the suit on the strength of his own 
pre-emptive right regardless altogether of the consider- 
ation whether the transfer in his favour was made in 
recognition of his superior pre-emptive right or could 
otherwise be regarded as having been made in recog- 
nition of such right. It is immaterial in such a case 
whether the transfer took the form of a sale, a gift or an 
exchange. So long as the transferee can be shown to 


have acquired the full title of the vendee under the sale 
sought to be pre-empted he can resist the suit on all 
pleas which have been open to him had the sale in the 
first instance been made in his favour. If, however, the 
re-transfer took place after the institution of the suit, the 
transferee can plead his own equal or superior pre-emptive 
right in bar of the suit only if the transfer in his favour 
can be held to have been made in recognised of such 
right, in such a case the transfer in order to clothe the 
transferee with a right to resist the plaintiff s suit on the 
strength of his own qualification must take the form oi sale 
and must have teen made at a time when his right to 
enforce his pre-emptive right by means of an action was 
still subsisting. It is settled law that unless a transfer 
pendente lite can be held to be a transfer in recognition 
of a subsisting pre emptive right, the rule of lis pendens 
applies and the transferee takes the property subject 
to the result of the suit during ihe pendency whereof 
it took place. 11 Lah. 258 (F.B.) and 1946 Lah. 142, 
loll. 67 Ind. Cas. 304, Expl. 51 P.L.R. 39 = A.I.R. 1949 
E. P. 193 (E.B.). 

Lis pendens — Suit for- — Doctrine of lis pen- 
dens — Applicability of — Pending suit vendee trans- 
ferring property sought to be pre-empted to A 
having superior right of pre-emption — Right to 
enforce pre-emption barred at time of transfer — 
Doctrine of lis pendens applies — A is not entitled to 
be impleaded as party to suit so as to defeat 
plaintiff’s right of pre-emption. 

The doctrine of lis pendens applies to pre-emption 
suits. Where during the pendency of a suit for pre- 
emption and before the expiry of limitation for institu- 
ting a suit for pre-emption the vendee transfers the 
property sought to be pre-empted in favour of A in 
recognition of his right of pre-emption and in recogni- 
tion of his right to enforce that right by means of legal 
action the transfer by the vendee to A cannot be regarded 
as voluntary so as to attract the rule of lis pendens. In 
such a case, A must be regarded as having simply been 
substituted for the vendee in the original bargain of sale 
and he can defend the suit on all pleas which he could 
have taken had the sale been initially in his own favour. 
But where at the time of transfer to A, limitation for 
instituting a suit lor prc-«-niption had expired and A 
had lost the use oi the coerciv* machinery of law for 
compelling the vendee to surrender the property in 
recognition of bis right of pre-emption the transfer in 
favour oi A by the vendee must be regarded as a voluntary 
translcr of such title as the vendee himself had acquired 
under the original sale so as to attract the principle 
of lis pendetu. In such a case the transfer has not the 
effect of substituting the subsequent transferee A in place 
of the vendee in the original bargain. He cannot lx' 
regarded as anything other than a representative-in- 
intercst oi' the original vendee, having no right to defend 
the suit except on the ‘pleas that were open to such 
vendee himself and hence cannot plead his own equal 
or superior right of pre-emption and defeat the plaintiff’s 
right to pre-empt. 

Therefore a sale by a vendee in favour of a superior 
pre-emptor during the pendency of a suit for pre-emption 
but after the expiry of the period of limitation for a suit 
for pre-emption does not entitle the subsequent trans- 
ferer to be impleaded as a parly to the suit so as to be able 
to defeat tin- light of pre-emption claimed by the plain- 
tiff. The fact that the subsequent transferee has, as a 
result of tin- s.» !♦• in his favour, obtained possession of the 
property in suit is immaterial A.I.R. 1946 Lah. 142 
=48 I’un. L.R. 28 (l\B. ) *-- I.L.R. (1946) Lah. 467 = 225 
Ind. Cas. 602 (E.B.). 

Lis pendens- Conveyance pendente lite. 

The acquisitions based on the transfer pendente lite 
can arm the vendee with an effective weapon to destroy 
the pre-emptor’s superior claim. A.I.R. 1941 Lah. 433 = 
43 P.L.R. 581=1. L.R. (1942) Lah. 155=197 Ind. Cas 
227 (F.B.). 
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— 7 Lis pendens — Effect of rule. 

1 hr effect of the rule of lis pendens is only to bind the 
transferee if he happens to be a third person with any 
decree that is made in the suit, even if he is no party to it. 
I he effect of this rule is not to annul the conveyance 
but only to render it subservient to the rights of the parties 
tn the litigation. A.I.R. 1941 Lah. 433 = 43 P.L.R. 

— I.L.R. t 1942) Lah. 155=197 Ind. Cas. 227 (F.B.). 

—Lis pendens. 

1 he doctrine of l is pendens does not apply where the 
vrnd«*e, during the pendency of a suit, improves his 
status by acquiring a status which would defeat the 
pre-emptor. (1938) 40 P.L.R. 1035. 


Lis pendens — Acquisition of properties by 
vendees by exchanges during pendency of appeal — 
Joint decree— Death of one vendee during appeal — 
Non-impleading of heirs —Appeal, if abates - 

Competency of vendees to resist claim for pro- 
emption. 

During the pendency <>| an appeal in a pre-emption 
suit the vendees acquired properties by means of several 
exchanges and pleaded that they had become eo-sharers 
Oil tie saint- footing as the plaintiffs and the first Guirt 
passed a joint decree lor pre-emption against all the 
defendants on payment of one sum. During appeal, 
one oi the vendees died and his heirs were not brought 
on the record in time. The appeal was allowed and the 
Whom* sjh (lj \nu *•>{*(] \ 

//«/-/ il.ai there was no fatal defect which could have 
resulted in a complete abatement of the appeal in the 
lower Court. 


in respect of a certain property which had been sold. 
A took no steps to assert his ight. On the last day 
of limitation B instituted a suit for pre-emption — During 
the pendency of the suit the vendor sold the property 
to A. 

Held, that A had no right of pre-emption left in him 
on the date of the sale to him and that that sale could 
not affect B's right to take the property. 61 Ind. Cas. 
34 = 19 A.L.J. 143— A.I.R. 1921 All. 105. 

Lis pendens — Applicability. 

Where subsequent to the institution of a pre-emption 
suit the vendee transfers the property in dispute to a 
third person but the transfer is not made in recognition 
ul the superior right of pre-emption of the transferee 
the doctrine of lis pendens applies, and the transferee 
cannot plead his superior right of pre-emption in answer 
to the plaintiff’s claim. 67 Ind. Cas. 304 = 75 P.L.R 
i922 = A.I.R. 1921 Lah. 363. 

Lis pendens — Resale to vendor — After suit. 

Where alter suit, the vendee resold property to the 
vendor who had ceasccl to.be. a co -sharer by the time. 
Held that the plaintiff was entitled to a decree despite 
the resale. 16 A.L.J. 505=46 Ind. Cas. 76. 

Lis pendens — Resale to vendor after suit — 

Effect of — T.P. Act, S. 52. 

A suit for pre-emption is not affected by a resale of the 
property in question to the vendor after the institution 
of the suit. 1 1 Jnd. Cas. 645 (All.). 

Lis pendens — Proprietor vendee — Joining with 

non-proprietor — Sale indivisible. 


find, also that the properties acquired by the vendees 
on the strength of which they claimed the status of equal 
co-sharers having been acquired from persons who had 
lull power to transfer the same, the vendees had acquired 
ari indefeasible interest sufficient to enable them to 
resi.st a claim for pre-emption. A.I.R. 1933 All. 733- 
•933 A.L.J. 1049=146 Ind. Cas. 511 '2). 

Lis pendens — Applicability and limits. 


(IVr puli Haul,,. — No double the rule of lis pendens 
applies to pre-emption suits but it does not affect the 
validity of ihe sale - effected by the vendee during the 
-pendf*nc\ of the pre-emption suit to a person possessing 
a right of pre-emption equal to that of the pre-emptor. 
31 P.L.R. 342 -11 Lah. 258 A.I.R. 1930 l.ali. 356 

'1.1$. i. 

— — Lis pendens —Applicability and limits. 

1 he pre-emptor need not necessarily bring a suit lor 
pre-emption, Init may acquire the proper! \ direct Iron. 
1 lie vendee by a private sale. 

Hie plaintiff in a pre-emption suit got his plaint 
amended and impleaded the subsequent purchaser of 
the suit properly who had purchased it from the vender 
after il,. institution of the plaintiff’s suit but before the 
rxpiiA of 1 h« |M-riod of limitation for pre-emption. 7 he 
trial Court found that the purchaser had a preferential 
right of pre-emption. 

Held : that although the doc trine of lis Oendms governs 
vendees in pre-emption suit, still the purchaser here 
having the preferential right ol pre-emption is entitled 
t<> retain the property purchased l.\ him. 1 iH Inch Cas. 
•13 A.L.J. 537 — A.I.R. 1929 All. .j.jn. 

TT^' ,S P cr *dens —Accrual of right before suit. 

I In- doc trine o| //« /».;<•/ applied to things coming 

iti'o existence during die pendency ol the suit and not 

wlierr there is an existing right prior to the suit. In a 

< use where the right of pre-emption had accrued In-lore 

die dec laratorv suit was instituted and pre-emptors had 

also obtained il.eir decree l«.r pre-emption long prior 

to 1 1 •«- declaratory suit Ixing instituted the doctrine 

ot h\ p.-ridens had no application. A.I.R. 1929 Lah. 
589. J 

TV S P en dcns — Sale Co one without right. 

had a preferential right of pre-emption over B 


A proprietor vendee joining with himself non-pro- 
prietors in the purchase is in no better position than that 
held by the latter and cannot resist the claim even 
in regard to his own share, where the sale is indivisible 
and the deed docs not specify the amounts to fcc paid 
by the several vendees. A resale by a non-proprietor to a 
proprietor having taken place after the institution of the 
suit, the rule ol lis pendens applied and ihe rc-salc by 
non-proprietor ol his right after the institution of the suit 
cannot affect the plaintiff’s claim, notwithstanding the 
lact that it (rc-salc x took place before summonses were 
served on the defendants, i Lah. L.J. 209. 

Lis pendens — Transfer of Property Act, S. 52. 

A house belonging to a Hindu lady was sold by her 
husband in her absence. A third person brought a 
pre-emption suit impleading the husband and his vendee. 
During the pendency of this suit, the lady obtained a 
decree cancelling the sale and possession of the house 
from the husband and his vendees. Thereupon she 
was impleaded as a defendant in the pre-emption suit, 
in which the house was proved to belong to the lady and 
her husband had no authority to sell it even in her behalf. 
Both of them acknowledged her to be the real owner 
without any rights of them in the house. 

Held, the pre-emption suit must fail, (2) that the doctrine 
of lis pendens did not apply to the decree obtained by the 
lady against her husband and his vendee. 131 P.L.R. 
1912=101 P.W.R. 1912 = 16 Ind. Cas. 122. 

Lis pendens — T.P. Act, S. 52. 

The doctrine of lis pendens in S. 52 of the T.P. Act 
applies to an exchange- effected during the pendency 
of a suit, in favour of a person who has a superior right of 
pre-emption, but whose superior rights have been ex- 
tinguished on the date by lapse of time. 30 P.R. 1911 = 
187 P.L.R. 1911 = 10 Ind. Cas. 1007. 

Lis pendens — Salo by vendeo to person having 
equal right with pre-emptor after institution of suit 
by latter. 

\\ here during the- continuance of a suit for pre-emption, 
the vendee- sells the property to a person who possesses 
equal right ol pre-emption, the doctrine of Lis pendens 
docs not apply, if the right of the subsequent vendee 
subsists at the date of sale and is not time barred for 



1753 


PRE-EMPTION — 13. Lis pendens. 


1754 


x.o new-right is creased by the sale. 175 P.W.R. 191 1 = 
74 P.L.R. 1911 = 10 Ind. Cas. 842. 

Lis pendens — Resale to a co-sharer after insti~ 

tudon of a suit for pre-emption — Transfer of 
Property Act, S. 52 — Lis pendens. 

After the filing of a suit for pre-emption but before 
service of summons on the defendants, the defendant 
vendee resold the property claimed to a second vendee 
who had equal rights as a co-sharer with the plaintiff. 
This second vendee was added by the court as a party 
defendant, but the plaint was not amended and the 
plaintiff did not seek to pre-empt the sale made in his 
favour. 

Held , that the doctrine of l is pendens applied, and the 
plaintiff was entitled to a decree. 1908 A.W.N. 22 1 = 
5 A.L.J. 477 = 30 A. 467. 

14 Loss of right. 


See also PRE-EMPTION— LIS PENDENS. 


Loss of right — Effect on suit for pre-emption 

of vendee becoming co-sharer before decision of 
suit. 

When before a pre-emption suit is finally decided 
by the Court of first instance, the vendee becomes a co- 
sharer with an indefeasible title, the pre-emption suit 
has to be dismissed. 1947 A.YY.R. (IJ.C.) 369=1947 
A. LAV. 529=A.I.R. J948 All. 192= 1947 R.D. 372. 

Loss of right — Claim on ground of vicinage — 

Plea of acquisition of title to adjoining property 
under same sale deed — Validity to negative claim 
to pre-emption. 

A vendee in a suit brought against him to enforce a 
right of pre-emption on the ground of vicinage, in respect 
of one of the properties purchased by him, can success- 
fully resist the suit on the strength of his title to an ad- 
joining property conveyed to him by means of the sale 
deed. It is well-settled that a vendee can improve his 
possession at any time between the date of the sale and 
the date of the institution of the pre-emption suit. By 
necessary implication, he can equally avail himself of an 
acquisition made by him simultaneously with the pur- 
chase of the property which is the subject-matter of the 
pre-emption suit. I.L.R. (1947) Lah. 166 = 48 P.L.R. 
442 = 226 Ind. Cas. 220 = A.l.R. 1946 Lah. 345 (l-.li.S. 

Loss of right — Right of — Vendee selling back 

to vendor — Pre-emptor’s right whether defeated. 

In cases of resale of the property by vendee to the 
vendor the pre-ernptor’s right will be* defeated only il t lie 
vendor possessed a superior or equal right to that of the 
pre-emptor. If the right of the vendor is inferior to iliat 
of the pre-emptor the latter must succeed. 1947 M.L.R. 
65 (Civ.). 


Loss of right — Landlord acquiring right of 

occupancy-tenant— Occupancy right is extinguished 
— Landlord cannot pre-empt as occupancy-tenant. 

Where the landlord acquires the interest of his occu- 
pancy-tenant whether under S. 53. Punjab Tenancy Act 
or otherwise, the occupancy right is extinguished by 
merger so as to preclude the landlord from pre-empting 
as an occupancy-tenant. A.l.R. 1941 Lah. 433=43 
P.L.R. 581 — I.L.R. (1942) Lah. 135 197 Ind. Cas. 227 

(F. 1 L). 


Loss of right — Stranger purchaser of interest 

of co-sharer — Partition suit — Subsequent suit for 
pro-emption by other co-sliarer — Pre-emption suit 
decreed — Effect. 

Where, after a suit for partition by the stranger- 
purchaser of the interest of a co-sharer, the 01 her r«- 
sharer institutes a pre-emption suit, which is decreed 
after a preliminary decree in the partition is passed, the 
preliminary decree in the partition suit does not defeat 
the right of the pre-emptor co-sharer but on the contrary, 
it is the stranger-purchaser who loses his right to partition 
as a result of the pre-emption decree, all that the pre- 


emptor is required to do is to sec that no final decree is 
passed in that suit after he has obtained a decree in his 
suit for pre-emption. A.l.R. 1940 Pat. 699=21 P.L.T. 
710=7 B.R. 358=192 Ind. Cas. 248. 

Loss of right — Decree not directing plaintiff 

to deposit defendant’s costs — Plaintiff depositing 
within time pre-emption money after deducting 
costs but without giving credit for defendant’s 
costs — His right, if lost. 

In a pre-emption suit, the plaintiff is not to be deprived 
of the fruits of his victory on the grounds of equity- only 
because he has failed to act in a way which the Court 
would consider reasonable and equitable, though not 
directed so to act by the terms of the decree. It is 
one thing to hold that the plaintiff is entitled to deduct 
from the sum to be deposited under the pre-emption 
decree, the amount of his costs on the ground that such 
a course is reasonable and equitable ; it is an entirely 
different matter to hold that a plaintiff who has succeeded 
in a pre-emption suit and is willing and able to deposit 
what the Court directs him to deposit is to fail in the 
end cf the day because he has not added to the amount 
directed to be deposited the sum awarded to the defendant 
in name of costs, when the decree in the suit has not so 
directed. Such a result cannot be justified on grounds of 
equity. A.l.R. 1939 All. 228=1939 A.L.J. 48=1939 
A.W.R. 80 = I.L.R. (1939) AIL 261 = 181 Ind. Cas. 497. 
[A.l.R. 1937 All. 756=172 Ind. Cas. 765, Reversed]. 

Loss of right — Purchase simultaneous with 

purchase of house in dispute, if can defeat pre- 
empt or’ s title. 

If the vendee can defeat X's claim (by buying property 
prior or subsequent to the institution of the suit) he can 
defeat it by buying such other property simultaneously 
with the property in dispute. A.l.R. 1939 Lah. 77 = 
I.L.R. (1939; Lah. 164=41 P.L.R. 348=183 Ind. Cas. 
721. 

Loss of right — Purchaser of property trans- 
ferring it by exchange before pre-emption suit, to 
another having equal right to pre-empt — Pro-emp- 
tor’s suit, whether can succeed. 

Where the purchaser of property transfers it before 
the institution of a suit for pre-emption to another per- 
son having an equal or superior right to the pre-emptor 
in reconition of that person’s right to pre-empt, then the 
pre-emptor cannot succeed. A.l.R. 1939 Pesh. 3 = 
1 79 Ind. Cas. 145. 


Loss of right — Transfer of property by vendee, 

prior to suit to person having right equal to pre- 
emptor — Pre-emptor, if can oust him — Sale not 
taking place in exercise of pre-emptive right of 
subsequent vendee — Principle, if applies. 

If, before the institution of a pre-emption suit, the 
original vendee transfers the property to a pci-son claiming 
a right, equal or superior to that of the pre-emptor, the 
pre-emptor cannot legally oust him. The applicability 
of the principle is not confined to those cases only where 
the re-sale takes place in exercise of the pre-emptive 
right of the subsequent vendee. There is no distinction 
between cases when- the re-sale lakes place in exercise 
of a pre-emptive right and those where the re-sale takes 
place without an assertion of his right by the subsequent 
vendee, because the effect in both cases is the same, that 
us the purchase of the land in suit by a person possessing 
a right equal or superior to that of the pre-emptor and, 
in these circumstances, the fact that the purchase takes 
place in assertion of the right or otherwise is immaterial 
A.l.R. 1938 Lah. 242 = 40 P.L.R. 97=177 Ind. Cas. 674’ 

-Loss of right — Vendee acquiring another plot 

during pendency of suit and acquiring equal status 
with pre-emptor. 

Where, during the pendency of a pre-emption suit 
the vendee acquires another plot of land from the Govern- 
ment thus acquiring a status equal to that of the pre- 
emptor before the date of the decree, the pre-emptor’s 
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right of pre-emption is barred. A.I.R. 1937 Lah. 
182—39 P.L.R. 121 = 172 Ind. Cas. 398. 

Loss of right — Plaintiff’s suit dismissed — 

Appeal — Plaintiff gifting away entire property 
after dismissal of suit — Whether can prosecute 
appeal. 

Where the plaintiff in a suit for pre-emption, loses 
that right, after the gift of property by him, by virtue 
of which he had the right of pre-emption, at any time 
after the institution of the suit and before a decree for 
pre-emption is passed in his favour, he is put out of 
Court and no relief can be granted to him. The same 
principle applies to a case where the plaintiff gifts away 
the property after the dismissal of the pre-emption suit 
in the lower Court but before the date of appeal. In 
such a case, the appellant has no locus standi to prosecute 
the appeal. 171 Ind. Cas. 891 = 1937 O.W.N. 1217. 

— - — Loss of right. 

The pre-emptor’s right for pre-emption continues 
to exist even on the resale of property by the vendee 
to the vendor. (1936) 38 P.L.R. 224. 

Loss of right — Right of pre-emption, if can be 

defeated by legitimate means. 

Pre-emption can be defeated by any legitimate means. 
There is nothing to debar the parties from resorting to 
any legitimate method by which they can avoid the 
operation of the law of pre-emption. A.I.R. 1935 
Pesh. 191 = 160 Ind. Cas. 75. 


Loss of right before decree of trial Court — 

Right to pre-empt. 

The law of pre-emption is a highly (et hnical one and 
the plaintiff, before he can succeed, must show that 
this right existed not only before he went into the Court 
but also while the case was in the course of active pro- 
secution before the judge and in fact upto the time 
when the Court passed the decree. A.I.R. 1933 Lah. 
481 14 Lah. 421=34 P.L.R. 101 = 141 Ind. Cas. 535. 


Loss of right — Re-purchase by vendor before 

suit for pre-emption— Whether dofccts right of 
pre-emption. 

If the original vendor sells away only a fraction ol his 
rights of co-sharership in the land to a stranger purchaser 
and subsequently re-purchases the property thus con- 
veyed l>efore the suit for pre-emption is instituted, he can 
successfully set up the rc-conveyancc as an effectual 
defence to a suit for pre-emption by another co-sharcr. 
A.I.R. 1933 Nag. 134=29 N.L.R. 235=144 l ,u *- ^ ;ls * 
876. 


Loss or right -Vendee acquiring share during 

pendency of suit for pre-emption -Claim for pro- 
emption, whether defeated - Crucial date. 

Under the law as it stood before the passing ol the 
Agra Pre-emption Act of 1922, the vendees acquisition 
bv gift of a share in the village pending a co-sharers 
suit for pre-emption would defeat that co-sharer s claim 
for pre-emption. The decisive date as regards the right 
of the co-sharcr to pre-empt is the date ol the decree. 

A.I.R 1932 P.C. 57=9 O.W.N. 127^-1932 A.LJ. 190 

:r> lav: 5.»3=e» M.I..J. jh; 55 c T 7 :>9 

138 = 54 All. 189=138 4°-* U -C.}. 

Loss of right-joint pro-emptors- Estoppel 

of some, whether extinguishes right of others. 

1 he mere fact that a to-pre-ernplor is found to have 
acquiesced in a sale Ix-fore the suit and is consequently, 
opixd from pre-empting does not disqualify the other 
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pre-emptor who has not acquiesced in the same way 
inasmuch as csioppcl urul«*i* S. ii r >, r.vidciH <• • . l * 
merely operates as a bar lo the suit and docs not necessarily 
extinguish the right. A.I.R. A.L.J. 

-o.j ■ = i 'j i Ind. Cas. 613 1. 


Loss of right— Decree— Transfer of property— 

Right not lost. 

It a pre-emptor obtains a decree and transfers not 
the dec ree but the property which is the subject-matter 
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of pre-emption the right of pre-emption is not lost and 
the decree can be executed though execution will not be 
allowed to the transferee. 7 All. 107 and A.I.R. 1922 
Lah. 300, Foil. 1 14 Ind. Cas. 809=6 O.W.N. 49= ' 
A.I.R. 1930 Oudh 195. 

Loss of right — Consenting to a transfer. 

By consenting to a transfer a person disqualifies him- 
self from pre-empting and loses his right of pre-emption 
altogether. He is them estopped not only as against 
the vendor and the vendee but also against a rival pre- 
emptor. 117 Ind. Cas. 345=1929 A.L.J. 935= A.I.R. 
1929 All. 589. 

Loss of right — Pre-emptor party to suit to 

challenging sale — Confirmation — Right lost* 

Certain occupancy tenants in a village sold their 
occupancy rights to the appellant R. The plaintiffs 
claimed to pre-empt the sale. The sale was by deed, 
dated 25th August, 1917, and the conveyance was regis- 
tered on the 27th August. Shortly after the purchase 
he sold one-half to D t P and M. The suit to pre-empt 
the sale to R was brought on 7th October 19* 9- The 
vendees began to build shops on the land so purchased. 
Then, on 91I1 September, 1 9 1 8, a suit was filed on behalf 
of all the landlords of the village numbering 2! 6, among 
whom the plaintiffs were included, against the appellant 
R and his co-sharers. That suit was decreed by the 
Assistant Collector in January, 1919* hut was dismissed 
in appeal. A further appeal was then made to the 
Commissioner and then a compromise among all the 
parties was effected, by which the sale to R, B and Af was 
rccognircd and mutation allowed to be effected. Ihc 
revenue officer sanctioned the sale in favour of the 
appellant R. The Commissioner passed a decree in 
terms of the compromise on 2nd June, 1919. 

Held : that the occupancy rights consolidated, or 
rather merged in the ownership lights ; that these be- 
longed to the appellants, and that as the respondents 
were themselves parties to the suit in the course of which 
the compromise arrangement was come to be followed 
by the decree and mutation proceedings and, therefore, 
whether the case be viewed under the heading of res judi- 
cata or of estoppel, or of no title and interest to sue, the 
result would be the same,* namely, that the plaintiffs’ 
claim to pre-empt cannot be entertained, apart from the 
question of limitation, no Ind. Cas. 1=55 I. A. 266 = 

48 C.L.J. i5# = 33 C.W.N. 90 = 30 F.L.R. 1 = 10 Lah. 
75 =A.I.R. 1928 P.C. 190 (P.C.). 

Loss of right. 

If a plaintiff who has a right of pre-emption associates 
with himself persons who have no such right, he becomes 
disentitled from claiming pre-emption : 5 All. 197 ; 
ig All. 324 ; 34 All. 542 ; and A.I.R. 1923 All. 256, Foil. 
<)8 Ind. Cas. 1007 = 48 All. 810=24 A.L.J. 102I=A.I.R. 
1927 All. 16H. 

Loss of right. 

It is latal for a plaintiff in a pre-emption suit to associate 
with him in that suit any person who is not entitled to 
pre-emption. (1883) 5 All. 197, loll. 87 Ind. Cas. SS" 

47 All. 460 = 23 A.L.J. ig8 = A.I.R. 1925 All. 355. 

Loss of right — Addition of stranger — Right 

when not lost. 

It L well settled that it a person entitled to claim 
pre-emption joins with himself as co-plaintiff a person 
who lias no such right, lie forfeits his own pre-emptive 
right and the suit must be dismissed as against both ; 
but not where co-sharer lias joined as a plaintiff one who, 
although otherwise qualified, had not himself performed 
the preliminary ceremonies of talabi-mowasibat and 
talab-i-ish-had : 31 All. 623 (F.B.) and (1893) A.VV.N. 
25, loll. 90 Ind. Cas. 806 = 7 P L.T. 233 = 5 Pat- 9° = 
1925 P.H.C’.C. 265 = A.I.R. 1925 Pat. 743. 

Loss of right — Association of stranger Part 

of tho property. . 

Where plaintiffs associated with them strangers to the 
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property in respect of theit claim to a portion of the 
property. 

Held : the claim in respect of the whole property 
fails as suit for partial pre-emption cannot be allowed. 
77 Ind. Cas. I44=A.I.R. 1924 All. 81. 

Loss of right. 

When a vendee in recognition of a pre-emptor’s right 
conveys his bargain to the pre-emptor, he is not really 
effecting a fresh sale, but is merely substituting the pre- 
emptor for himself as vendee. Such a re-sale or recon- 
veyance does not give rise to pre-emption. 75 Ind. Cas. 
848 = A. I. R. 1924 Lah. 651. 

Loss of right — Decree — Transfer of property — 

Right not lost. 

The holder of a decree enforcing a right of pre-emption 
who subsequently to the date of the decree sells the pro- 
perty to a stranger does not by such conduct debar him- 
self from obtaining possession of the property in execution 
of the decree. 75 Ind. Cas. 844=A.I.R. 1924 Lah. 615. 

Loss of right. 

When a pre-emptor joins with a co-sharer inferior 
in degree he forfeits the right of pre-emption. 71 Ind. 
Cas. 562 = 21 A.L.J. 184=4 L.R.A. Civ. i32 = A.I.R. 
1923 All. 256. 

Loss of right — Joining stranger. 

A plaintiff who has in himself a right to claim pre- 
emption may lose that right by joining in a suit along 
with a person who is a stranger to the property and has 
no such right. 77 Ind. Cas. 933=4 L.R. All. Civ. 55 = 
A.I.R. 1923 All. 1 6 f . 

Loss of right — Purchase by one of several 

pre-empt ors from vendee. 

Where A, one of several pre-emptors brought a pro- 
perty from the vendee and subsequently resold it to him 
and thereafter another pre-emptor B, sued the vendee 
for pre-emption. 

Held , that on A's purchase from the vendee, in 
enforcement of his right of pre-emption, the sale in 
favour of the vendee, ceased to exist and B had no cause 
of action thereafter to sue for pre-emption. 83 Ind. Cas. 
751= A.I.R. 1923 Lah. 259. 

Loss of right — Right because of ownership — 

Loss of ownership. 

W'hcre the vendee of a house, through the fact of 
his being the owner of another house, has on the date 
of the sale in his favour, in respect of the former house, 
a right of pre-emption equal to that of the person seeking 
to enforce pre-emption, he does not forfeit his right 
through having parted with the latter house under a 
decree later on. 59 Ind. Cas. 744 = 3 L.L.J. 205 = 
33 I*. L.R. 1921 =A. I. R. 1921 Lah. 30. 

Loss of right — Mortgage by vendee — Righ* 

if lost. 

A vendee of property, subject to the right of pre-emp- 
tion, cannot defeat or hamper the right ol pre-emption l>\ 
creating a mortgage on it and if he does create such a 
mortgage, and the pre-emptor has paid tin- whole of 
the price of the sale to the vendee, the mortgagee can- 
not enforce the mortgage against the property in tin- 
hands of the pre-emptor. Where however the sale 
and the mortgage are part of the same transaction, the 
pre-emptor would take the property subject to the 
mortgage. 

Held, in the present case the two were distinct and 
different transactions and that the pre-emptor was enti- 
tled to the property free from the mortgage. 26 N. L.R 
383=130 Ind. Cas. I50 = A. I. R. 1931" Nag. 42. 

Loss of right— Denial of vendor’s title by 

pre-emptor. 

Though the plaintiff in a pre-emption suit, has at 
some time prior to the suit, denied the vendor’s title 
he is not estopped from maintaining the suit. 60 Ind. 
Cas. 706 = 23 O.C. 393. 


— 14. Loss of right. 
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Loss of right — Right to — Denial of venders” 

title in previous mutation proceedings. 

The fact that the plaintiff had in mutation proceed- 
ing previous to the suit for pre-emption suit, denied the 
title of the vender to a part of the property sold, does- 
not deprive him of his right of pre-emption. 22 O.C. 
144 = 6 O.L.J. 318=1 U.P.L.R/(J.C.) 64 = 52 Ind. Cas. 
621. 

Loss of right to — Stranger purchaser — 

Suit by persons having different rights inter se. 

In a suit for pre-emption against a stranger vendee 
the right as against him is not lost by the plaintiffs joining 
with themselves persons who have different rights inter se 
but superior to that of the vendee. 41 All. 423 = 17 
A.L.J. 391=51 Ind. Cas. 153. 

Loss of right — Resale to vendor. 

Once a sale is affected, the right of pre-emption accruing 
in respect thereof cannot be defeated by a rclsale to the 
vendor, ti P.R. 1919 = 3 P.L.R. 1919=49 Ind. Cas_ 
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Loss of right — Champerty 'or maintenance. 

The mere fact that a pre-emptor is suing not only for 
his own benefit but also for the benefit of persons not 
entitled to pre-empt but who assist the actual plaintiff 
docs not disentitle the plaintiff from exercising his right 
of pre-emption, in P.W.R. 1913=48 Ind. Cas. 137^ 

Loss of right — Vendee becoming co-sharer 

in village before institution of suit — Effect. 

Where the vendee becomes a co-sharer in the village 
Indore the institution of a suit for pre-emption, by reason 
of a second sale in his favour which is not pre-empted, 
the suit for pre-emption must be dismissed. 40 All. 572 = 
16 A.L.J. 627 = 46 Ind. Cas. 976. 

Loss of right — Wajib-ul-arz — Mortgage by 

Conditional sale — Foreclosure, if sale. 

A person whose right to pre-empt a mortgage by- 
conditional sale arse in the date of the mortgage, cannot 
after failure to enforce it, revive it on the foreclosure of 
the property. 40 All. 626 = 16 A.L.J. 561=46 Ind. Cas. 
90°. 

Loss of right— Right to pre-empt lost after 

decree — Eff ect. 

1 he loss of the property, qualifying :• person ><> exercise 
the right of pre-emption after the decree, does no* take 
away Ins right under the decree unless the loss can be 
ref< rred back to an antecedent date. 46 Ind. Cas. 339, 
Foil- 5 O.L.J. 233-- 46 Ind. Cas. 353. 


Loss of right — Pre-emptor acquiring right 
by imperfect partition. 

lMuiutifl became a co-sharer by means of an imperfect 
partition of a village made in recent years. The wajib- 
ul-arz gave the right to a HLuidmi kanbi. /i ll, if the 
plaintill could prove that he came within tin* custom 
at the time of sale he was entitled to the benefit of the 
custom and the fact that he was not within the custom 
prior to partition will not prevent him from subsequently 
acquiring the right. 8 Ind. Cas. 8G7, diss. 40 All. 617 = 
16 A.L.J. 509- .}(> Ind. Cas. 125. 


Loss of right— Resale to vendor — Resale to 
co-sharer. 

When property subject to a right of pre-emption in 
favour of co-sharer is sold to a stranger but is resold 
again to the co-sharer before a suit lor pre-emption 
is brought, the suit cannot be maintained unless the 
person instituting the- suit can establish his right as 
against the co-sharer if the former has 4 superior right 

ascr may use a title acquired 
by him subsequent to the cause of action as a defence 
against a suit for pre-emption instituted after the acquisi- 
tion ol the title. 29 All. 125, Rel. 4 O.L. T. 450 = 00 
O.C. 160=41 Ind. Cas. 9. 

— “ Loss of right— Resale to vendor— Before 

suit. 

A resale to vendor even before a suit for pre-emption 
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does not defeat the right of pre-emption. 99 P.W.R. 
1917 = 24 P.R. 1918=40 Ind. Cas. 767. 

Loss of right — Resale to vendor — Does not 

defeat right. 

A relinquishment or a release to the \cndor does not 
defeat the right of a pre-emption that has already accrued. 
>91 Ind. Cas. 532, Diss. 19 O.C. 183=3 O.L.J. 720 = 
37 Ind. Cas. 181 . 

Loss of right — Resale to vendor — If defeats 

third person’s rights. 

A person who has a claim of pre-emption is not to be 
.debarred from claiming it. by another person selling 
the property and then repurchasing it before the suit 
for pre-emption. 19 O.C. 190 (\otc)=37 Ind. Cas. 
> 72 . 

Loss of right — Right not exercised in some 

cases, effect of — Estoppel. 

The fact that a man did not in some cases exercise 
his right of prc-emp'ion does not prove the non-existence 
of custom of pre-emption and in a subsequent suit for 
pre-emption by him. that fact docs not create any 
.estoppel. 3 O.L.J. 7 33 Ind. Cas. 773. 

Loss of right — Lost by pre-emptor joining 

/n a purchase with a person having an inferior 
title. 

A person having a preferential right of pre-emption 
joining in a purchase with a person having an inferior 
right, loses his right of pre-emption, though the shares 
in the sale deed are specified ; if the proportion of 
price paid by each vendee is not stated, the transaction 
is regarded as indivisible and the person having the prefe- 
rential right loses the right of pre-emption as regards 
a part. 20 Ind. Cas. 31, Foil. A person’s right of pre- 
emption is not lost by sale of bis land subsequent to a 
decree lor pre-emption. 11 Ind. Cas. 708, foil. 186 
P.W.R. 1915--31 Ind. Cas. 635. 


Loss of right — Conveyance taken after period 

prescribed by law for pre-emption — Effect. 

A right of pre-emption cannot be defeated by a person, 
who fails to exercise his right of pre-emption within the 
period prescribed by law, by taking a conveyance ol 
the property alter the time for a suit for pre-emption has 
expired. 1 O.L.J. 187=17 O.C. 150 = 24 Ind. Cas. 32. 


Loss of right — Presumption as to right of 

Oudh Laws Act, S. 7. 

I he presumption as to a right of pre-emption is, 
in the absence of a custom or contract to the contrary, 
a statutory one created by S. 7 °f d'*" Oudh Laws Act 
and an entry in a Wajib-ul-ar/ to the effect that every 
co-sharer is entitled to sell his share to whomsoever 
he pleased is sufficient to exclude the right of pre-emp- 
tion. 1 O.L.J. 152=17 O.C. 105 = 23 Ind. Cas. 9.13. 

Loss of right- Sale by vendee after one year 
10 a person with right superior to plaintiffs. 

Win re pening a sun for pre-emption by A the vendee 
sold die property to 11 who had a superior right to that 
i>[ .1 one year alter the date of the Inst sal« and B did 
not take steps lor more than one year to enforce his 
riLrlits held that he was in no belter position than he 
would have been il the property had been expressly 
ollered to him and he had refused to buy it, and that 
tb< relore, ili< plaintiff's light is irviolate. ;j*» AIL 60- 
1 > A l l. 9 -22 Ind. Cas. 266. 

Loss of right — Suit jointly with the person 

having no right — Plaintiff subsequently born. 

A plaint ill having a right ol pre-emption, does not 
forfeit bis right bv suing jointly with one having no such 
right. \ person not born at the date ol a sale cannot 
eiaim a right ol pre-emption in respect of that sale, except, 
perhaps, where he was en utuhe sa inoe at the date. 1 
IM..K. 1914 218 P.W.R. 1913=20 Ind. ( as. 272. 

Loss of right — Laches — Vendees liahilitiy — 
Pre-emptior's right. 

I he purchaser ol projXTty subject to the right of pre- 
emption, lakes a title defeasible if a claim to pre-emption 


is made within the time limited by law. If the vendee 
or the transferee from him chooses to run the risk of dealing 
with the property upon the assumption that no claim 
to pre-emption will be made they do so with their eyes 
open. A pre-emptor can delay his suit for pre-emption 
up to the very last moment. The only risk is that of 
his losing his right if the interval another, with equal 
or superior rights, has by the exercise of greater diligence 
forestalled him in securing the bargain. 182 P.L.R. 
, 9 I 3= 1 32 P.W.R. 1913 = 19 Ind. Cas. 649. 

Loss of right — Resale to pre-emptor himself — 

Effect. 

Where a vendee admitting a pre-emptor’s right before 
the expiry’ of limitation period, transfers to him 
some portion of the property retaining the rest for him- 
self, a suit by a co-sharer of the vendee to pre-empt 
the re-transferred property to the pre-emptor is rot 
maintainable. 16 Ind. Cas. 409 (All.). 

Loss of right — Defence — Not available if suit 

barred — Mortgage — Redemption. 

A mortgaged his estate to B , a co-sharer in 1897 and 
in 1906 sold his equity of redemption to C. B allowed his 
rights to pre-empt the sale of 1906 to become time-barred 
C then sued B for redemption. Held, that C was entitled 
to redeem the mortgage and B could not plead in 
defence that he had a right of pre-emption. t6 Ind. 
Cas. 219 (All.). 

Loss of right — Partition after decree. 

A pre-emptor having a right on the date of sale and 
on the date of decree, docs not lose it even if a partition 
is effected before a final decree after the appellate deci- 
sion. 15 Ind. Cas. 865 (All.). 

Loss of right — Resale to vendor — Effect. 

Resale by vendee of property to original vendor before 
the institution of a suit for pre-emption defeats such 
claim for pre-emption. 14 O.C. 156=11 Ind. Cas. 
532 . 

Loss of right — Estoppel. 

A pre-emptor cannot claim pre-emption when the 
vender purchases the same at the pre-emptor’s request. 
205 P.L.R. 1910=8 Ind. Cas. 780. 

Loss of right — Superior diligence. 

If two persons have equal right of pre-emption, and 
if one of them brings his suit a week later than the other, 
the right of the other is not defeated owing to the superior 
diligence of the first. 7 P.R. 1910=14 P.W.R. 1910 = 
49 P.L.R. 1910 = 5 Ind. Cas. 249. 

Loss of right — Pre-emptor — Qualifications — 

Pre-emption, based on custom or Mahomedan Law 
— Analogy. 

A person having a right of pre-emption dot's not forfeit 
it by associating with a person as plaintiff who though 
a member of the co-parcenary body, lias no right of 
pre-emption. 

Per Richards and Tudball , JJ. {Banerjee, J., diss.).— 

A successor by right of inheritance of a person who had 
the right of pre-emption at the date of the sale but did 
not then* enforce it can enforce that right. 

IVr Richards, C.J. — Principles of the Mahomedan Law 
should not be applied in pre-emption cases arising out of 
custom. 

Per Baneijer, J . — A person, who had no right ol 
pre-emption at the date of the sale cannot acquire 
that right by reason of his subscqucn'ly inheriting li e 
property of the person who has the right but did not 
seek 10 enforce it. 7 A. 535 (F.B.), Foil. 

IVr Tudhall, J. — In cases where right to pre-empt is 
based on custom “ a stranger ” means who has no share 
in the mah.il concerned. A member of the co-parcenary 
body who has an indefeasible right to the share he holds 
is not a stranger merely because he has not a right to 
pre-empt. 31 All. 623=6 A.L.J. 887 = 6 M.L.T. 352 = 

3 Ind. Cas. 820. 
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Loss of right — Vendee mortgaging the pur- 
chased property to the vendor. 

Held , that the vendee’s subsequent mortgage, neither 
could defeat right of pre-emption nor force the pre-emptor 
to take the property subject to mortgage. The vendor 
by not defending the suit lost an opportunity to obtain 
the amount paid in Court. 32 All. 45=6 A.L.J. 966 = 
3 Ind. Cas. 782. 


■Loss of right — Plaintiff dead — Representatives can 
carry on suit based on custom — Rule of Mahomedan 
Law — Pre-emptor’s right — Subsisting on date of decree — 
Second purchase by vendee — No suit for pre-emption — 
Vendee’s title absolute — Burden of proof. (1908) 5 
A.L.J. 752. 


Loss of right — Refusal to purchase — Property 

•offered to pre-emptor before completion of agree- 
ment with vendee. 

In order to debar a person entitled to pre-empt a 
sale from exercising his right, an opportunity must be 
given to him to purchase when a definite agreement to 
purchase at a fixed price has been entered info with a 
stranger : it is not enough 10 offer the property to a 
person entitled to pre-empt before an agreement to sell 
has been entered into with a third party. 27 A. 670, 
Foil. 1908 A.W.N. 93 = 5 A.L.J. 331. 

Loss of right — Sal© of property to a stranger — 

Resale to a co-sharer before a suit for pre-emption 
is brought. 

Where property in respect of which a right of pre- 
emption exists in favour of a co-sharer is sold to a stran- 
ger, but, before a suit for pre-emption is brought, passes 
back into the hands of a co-sharer, a suit for pre-emption 
cannot be maintained, and this rule is not affected by the 
fact that the co-sharer in whom the property sold to a 
stranger re-vests was a party to its sale to a stranger. 
1906 A.W.N. 313=3 A.L.J. 794=29 A. 125. 

Loss of right — Effect of Partition. 

The plaintiff pre-emptor must show that he had a 
subsisting right to pre-empt not only on the date when 
his suit was brought but also on the date of decree of the 
first Court. If owing >0 the effect of a partition coming 
into force after institution of his suit, the plaintiff pre- 
emptor ceased to be a co-sharer of the sub-division of 
the tenure in which the property was situate, the plaintiff’s 
suit must be dismissed. 20 A. 100 ; 21 A. 374 ; 21 A. 
441 ; 25 A. 421 ; 26 A. 489, Foil. 12 O.C. 229 = 
3 Ind. Cas. 546. 


Loss of right— Record of contract — In Wazib- 

ul-arz. 

Rights of pre-emption based upon a contract recorded 
in Wajib-ul-arz is not necessarily lost by the mere fact 
of partition having taken place in the village. 2 Ind. 
Cas. 996 (AH.). 

Loss of right — Wajib-ul-arz— Partition of vil- 
lage. 

Partition after wajib-ul-arz would materially affect 
the right of pre-emption. Rights in respect of a ihok 
prior to partition are destroyed by the thok bein" des- 
troyed. 21 All. 1 (F.B.), Foil. 1 Ind. Cas. 504 (All.). 

Loss of right— Vendee acquiring the rights of 
sharer before suit. 

Where before the institution of a suit for pre-emption 
the vendee becomes a sharer in the inanzas no suit for 
pre-emption can afterwards he maintained. 20 A. 100 
loll. 1903 A.W.N. 83 = 25 A. 421. 

— Loss of right — Decree — Subsequent morteaee — 

Forfeiture of right. 

A person who has obtained a decree for pre-emption 
does not lose the benefit of the decree by raising money 
on mortgage of the property for paying the judgment- 
debtor and executing the decree. 1901 A.W.N 182 — 

24 A. 1 19. J 

12 — F. Y. D.— 56 


15. Mahomadan Law. 


(a) Applicability. 

(b) Demand. 

(c) Difference in caste. 

(d) Easement. 

(e) Formalities. 

if) Right of vicinage. 

(g) Right when arises. 

(h) Right when extinguished. 


(a). Applicability. 

Mahomadan Law— Applicability by Courts. 

Although the Courts are not bound to decide cases 
strictly according to the rules of Mahommedan Law 
in matters of pre-emption, where there is nothing in the 
rule laid down by the Mahommedan jurists which is 
contrary to the principles of justice, equity and good 
conscience, those rules should be given effect to. 98 
Ind. Cas. 220=54 Cal. 266=44 C.L.J. 194 = 31 C.W.N. 
»4=A.I.R. 1926 Cal. 1153 (S.B.). 

Mahomadan Law— Applicability to Hindus 

in Behar. 

The Mahommedan Law relating to pre-emption 
applies also to Hindus in Behar. The right of pre- 
emption applies in the case of the co-sharers in the vended 
property known as s/ia/i-i-sharik, sharers in the appen- 
dages or appurtenances of the vended property, shafi- 
i-kalit , and neighbouring proprietors holding conti- 
guous property known as sliafi-i-jar. 90 Ind. Cas. 806 = 
7 P L.T. 233=5 Pat- 96=1925 P.H.C.C. 26 5 =A.I.R. 
1925 Tat. 743. 


Mahomadan Law— Applicability— Zemindari 

village— Imperfect partition of m ah al— Separate 
Pattis. 

The wajib-ul-arz recorded a custom of pre-emption 
but set out none of its incidents. Admittedly the rules 
of Mahommeadan Law applied. Held, that plaintiff as 
owner of one of the pattis was neither a zhafi-i-sharik 
nor a Shafi-i-khalit under the Mahomadan Law. In 
respect of the other pattis and no right of pre-emption to a 
Shafi-i-jar existed in respect of this class of property. 
42 All. 477=18 A.L.J. 518 = 56 Ind. Cas. 174. 

Mahomadan Law— Applicability— Zemindari 

property. 

If there is a custom of pre-emption prevailing in a 
village it is not possible that there should be at the same 
time a right under the Mahommedan Law. On the 
other hand, if there is no custom of pre-emption, and 
there was at one time an arrangement between the co- 
sharers which has come to an end with the settlement 
then- is no reason why the co-sharers should not at 
the end or the settlement be entitled to reassert their rights 
under the Mahommedan Law, provided that they had 
such rights before the contract. The Mahommedan 
Law of pre-emption extends to large estates including 
Zemindari property. 17 A.L.J. 687=49 Ind. Cas. 976 

-—Mahomadan Law— Applicability— Hindus of 
Godhra. 


The Hindus of Godhra 
Law of pre-emption. 18 
871 . 


are governed by Moharnadan 
Bom.L.R. 693=35 Ind. Cas. 


-Maiiomadan Law— Applicability— Sale — 4 nnli- 

cation of Mahomadan Law of sale. * 

It is against equity, justice and good conscience to 
apply to a pre-emption case, the Mahomadan Law of sale 
which is not now in force and to attach to a contract of 
sale an incident which Mahomadan Lawyers intended to 
attach only to an actual sale. 20 C.W.N. 1018=1 l> 
I-.J- >74 = 34 Ind. Cas. 210. 




— xvnanaesn 


District. 

• Mahomadan rule of pre-emption is not operative 
in the District of kandesh, nor can it he accepted in 
that district as a rule of justice, equity and good const i- 
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cnce. 40 Bom. 358=18 Bom.L.R. 81=32 Ind. Cas. 
933 - 

Mahomadan Law — Applicability — Custom — 

Wajib-ul-arz. 

A Wajib-ul-arz provided that a right of pre-emption 
existed among the owners of the khalsa separately and 
among the owners of the milak separately but gave no 
incidents of the custom. 

Held, that the right was co-extcnsive with that given 
by Mahomadan Law. 37 All. 472 = 13 A.L.J. 704=29 
Ind. Cas. 993. 

Mahomadan Law — Applicability — Bihar Hin- 
dus — Joint liability of vendor and pre-empor for 
Government revenue, Bengal Court of Wards Act 
(IX of *879), S. 40 — Right of Manager to perform 
preliminary ceremonies. 

The Mahomadan Law of pre-emption is enforceable 
by and between Hindus in the province of Bihar, including 
the district of Champaran. B. L. R. F.B. R. 35, Appr. A 
manager appointed by the Court of Wards of the Estate 
of a distinguished proprietor is competent under S. 40 
of the Bengal Court of Wards Act (IX of 1879) and also 
independently thereof to observe the formalities which 
by the Mahomadan Law arc essential preliminaries to 
the claim of pre-emption. The validity of his action 
does not depend on the subsequent adoption of it by the 
Court of Wards. The fact that the vendor and pre- 
einptor were jointly liable for the payment of the Govern- 
ment revenue assessed on the villages comprised in the 
Mahal is sufficient to found a claim to pre-empt. 39 
Cal. 915 = 39 I. A. 101 = 16 C.W.N. 553=11 M.L.T. 
361 =(1912) MAV.N. 486= 15 C.L.J. 483=9 A.L.J. 5 2 5 = 
14 Bom.L.R. 436=23 M.L.J. 28=15 Ind. Cas. 659 
(P.C.). 


Mahomadan Law — Applicability. 

In the absence of any custom different from or not 
co-rxionsivc with the Mahomadan Law of pre-emption, 
that law must be applied to Hindus. 6 B.H.C.R- Ap. 
263; 28 A. 590, rel. 5 N.L.R. 136 = 3 Ind. Cas. 923. 

Nluhamadan Law — Applicability— W azib-ul-arz 

Suit on l*arti« s found to have equal rights Importing 
incidents of. 7 Ind. Cas. 263 = 7 A.L.J. 660. 

Mahomadan Law — Applicability — Wajib-ul-arz 

silent as to nature of 'custom — No allegation as to nature 
of custom in plaint — No pre-emption with respect to 
mortgage — Performance ol preliminaries. 1905 A.W.N. 
190 2 A.L.J. 482 = 28 A. 60. 


Mahomadan Law— Applicability- Pre-emption 

among Hindus— How far requirem nts of Maho- 
m dan Law applicable— Statement of claim— Mean- 
in" ami not form of the statement to be compared. 

1 If that “ in the absence of allegation or proof as to 
any custom different from or not co-cxicnsivc with the 
Mahomadan law of pre-emption, that law must be 
applied ” between Hindus, Further, were the words 
med were “ I haw a claim for pre-emption on this house. 
] I anv one < Ise pur* bases it, 1 shall lie put to incon- 
venienre. Go at ibis \ery moment and take the 
mimes from Sboshi Bhushan Sircar and t «- 1 1 Ram C -ha ran 
ami C hakauri Devi 10 return house by taking the money” 

II. I i, that this was a sufficient claim, the concluding 
don tsituing a d**>ire on the part «>l the plaintifT t*» 
avail r: < If ..f her right. If sin* had merely slated 
tb..i b id a claim that would not have been 

s' «nn :< at . ( 1 906,1 A.W.N. 144-3 A.L.J. 338 = 28 A. 


r / If 1 


-F. tab o mat! an Law— Applicability — Hindus, in 
Gujara* ho - far subject to all the restrictions 
imposed by Mahomadan Law — Onus of proof. 

, 1 fecit tl.« i iL’ht *>f |u •■-einption as it obtains among 
I liiiili.s in Gujarat is subject to the same restrictions 


and rules which attach to Hak Shaft under Mahomadan 
Law. If a plaintiff alleges the contrary, he must prove 
it. (1902) 4 Bom.L.R. 81 1. 

(b)» Demand. 

Mahomadan Law — Demand — Form — Readmes 

to pay the price though misinformed about the 
price — Validity of demand. 

The demands in regard to pre-emption have to be 
performed according to the rules of Mahomadan Law 
and according to this law if a person performing a demand 
states that he is willing to pay the price the demand is 
valid, even if he did not know that he had been misin- 
formed about the correct amount of the sale consideration- 
>950 A.W.R. 282 = 1950 A.L.J. 237. 

Mahomadan Law — Demand — Essentials of 

ceremonies — Talab-i-ishtishad — Specification of 
details of property sought to be pre-empted — 
Necessity — Rule — Procedure. 

According to the Mahomadan Law of Fre-cmption 
which applies to Hindus' by die custom and usage of tig; 
Province of Bihar, it is essential to the performance of 
ceremonies connected with the right of pre-emption, that 
the pre-emptor, while performing the ceremony of 
Talab-i-ishtishad, should specify the property in respect 
of which he proclaims pre-emption. Simply stating that 
he has demanded pre-emption of whatever properties 
have been purchased by the defendant cannot amount ta 
a sufficient compliance with the requirements of the law. 
The plaintiff has to prove that the words used by him 
at the time of making the second demand of Talab-i- 
ishtishad were sufficient to draw the attention of tho 
witnesses to the specific property in respect of which he 
was demanding his right of pre-emption. 30 P.L.T. 163. 

Mahomadan Law — Demand — Proof of. 

According to the Muhammadan Law it is quite suffi- 
cient if the Court believes the statements of the plaintiff 
that a demand was made and it is not necessary that 
witnesses should actually be called on Court to verify 
plaintiff’s statement. Demand in respect of two transient 
made at one and the same time is perfectly valid and 
sufficient. 4 L.R. (Civ.) ii5 = A.I.R. 1923 All. 487. 

Mahomadan Law — Demand. 

In the absence of other circumstances a mere state- 
ment such as “ I have a right to pre-emption and how 
will the vendees take it ” docs not amount to a valid first 
demand according to the strict Mahomadan Law. 18 
A.L.J. 1037 = 58 ind. Cas. 777. 

Mahomadan Law — Demand — Co-sharers — 

Joint liability to Government revenue. 

When the liability to pay Government revenue is joint, 
the joint liability, for purposes of pre-emption does not 
cease in the case of any co-sharer until his particular 
share has been partitioned by the revenue authorities. 
Under the Mahomadan Law not only is it necessary 
that the talab-i-ishtishad should be made in the presence 
01 witnesses, but that they should bear testimony that the 
demand has been duly made. 51 Ind. Cas. 40 (Pat.). 

Mahomadan Law — Demand — Delay in second 

demand — Zamindari. 

1 lie vendee- is the person most concerned in the making 
of the second demand ; hence this demand may be 
delated for any reasonable time, in order to have it 
made in the- vendee’s presence, though the pre-emptor 
could do it in the presence ol vendor or on the land 
itself. Law of pre-emption applies to Zamindari pro- 
perty and is not limited to houses, gardens and small plots 
»)1 land. 17 A.L.J. 445 = 41 All. 428=50 Ind. Cas. 92. 

Mahomadan Law — Demand. 

Second demand ( tala "‘•i-istishad ) by the pre-emptor 
is absolutely necessary K>r pre-emption under Mahomadan. 
Law. 39 All. 133= 14 A.L.J. 1141=35 Ind. Cas. 91 1. 
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Mahomadan Law — Demand — Letter — Talab-i- 

ishtishad. 

A Mahomedan prc-cmptor cannot validly make the 
ta!ab-i-ishtishad by letter whn he is in a position to do so 
in person. 38 All. 201 = 14 A.L.J. 148 = 33 Ind. Cas. 
349 - 

-Mahomadan Law — Demand — Right to pre- 


emption — Demand — Sale in lieu of dower debt. 

A prc-emptor need not necessarily make a second 
Talab or demand if at the time of Talab mucasibat, he had 
an opportunity of invoking witnesses in the presence of 
seller or purchaser or in the premises to arrest the imme- 
diate demand. Even when property is sold by a hus- 
band to his wife in lieu of her dower, a suit by a person 
for pre-emption can be maintained if he is entitled to a 
preferential right to purchase. 37 All. 522 = 13 A.L.J. 
714 = 29 Ind. Cas. 495. 


pre-emption that he was willing to pay the price named 
in the sale deed or such a sum as a Court may award. 
32 Ind. Cas. 893 (Cal.). 

Mahomadan Law — Demand — Talab-i-Istisfcad. 

A pre-emptor making the Talab-i-lshtishad or formal 
demand must expressly refer to the Talab-i-Muvaisbat 
(immediate claim) having been duly made. The comis- 
sion to refer is fatal. 10 Ind. Cas. 352 (Cal.). 

[See also 2 Ind. Cas. 207 (Cal.), j 

Mahomadan Law — Demand. 

In every case, the pre-emptor should at the time of 
Talab-i-ishtishad, declare before witnesses that he asserted 
his right when he first heard of the sale. 1 he exact words 
used by the witnesses should be taken down in vernacular 
as the question depends on entirely on the form of words 
that is to be used at the talab -i-ishtishad . 6 Ind. Cas. 
137 (Cal.). 


Mahomadan Law — Demand — Talab-i-ishtishad Mahomadan Law — Demand — Talabs Regis- 

« 1 e « m • . j • ^ _ . • _ . _ _ *> e 1 


— Demand before vendor who was not is possession 
— Validity of demand. 

A Talab-i-ishtishad in the presence of witnesses 
before the vendor alone who was not in possession of the 
property sold at the time of the demand, is not a valid 
demand. It should be made on the premises sold or 
before the seller or the purchaser, whichever of them 
is in possession. 10 A.L.J. 92=18 Ind. Cas. 485. 

-Mahomadan Law — Demand — Talab-i-muvasi- 


bat — Mera huq shufa hai, whether valid demand. 

The pre-emptor immediately after a sale said three 
times mera huq shufa hai to certain persons who were 
present at the spot and asked them to bear witness. Then, 
without any delay, he took the price and offered it to the 
vendee and claimed the property informing him that he 
had already made his demand. 

Held that the words amounted to a valid demand. 34 
AH. 53=8 A.L.J. 1144=11 Ind. Cas. 737. 

Mahomadan Law — Demand — Second demand 
on the plaintiff’s own chabutra situated in the 
village 6old, if valid. 

A second demand with witnesses made on the pre- 
emptor’s own chabutra situated on land common both 
to the prc-emptor and the vendor in the village sold, is a 
valid demand under the Mahomedan Law of pre-emption. 
34 All. 1=8 A.L.J. 950=11 Ind. Cas. 319. 

Mahomadan Law — Demand — Talab-i-muva- 

sibat. 

It is not a proper 7 alab-i-Muvasihat under the Maho- 
madan Law if the pre-emptor said only “ I am a pre- 
emptor and my right extends to the land ”, such a claim 
must be made in the proper form whether in express terms 
or by implication. A mere expression or declaration 
of his right does not of itself go to show his determination 
to enforce it. 8 A.L.J. 270=10 Ind. Cas. 770. 

[But see 6 A.L.J. 15=1 Ind. Cas. 85). 

Mahomadan Law — Demand — Prompt asser- 
tion. 

Under Mahomndan Law, the right of pre-emption 
must be asserted with the utmost promptitude. 8 Bur. 
L.T. 239=10 Bur.L.T. 113 = 32 Ind. Cas. 488. 

Mahomadan Law — Demand — Talab-i-Muvasi- 

bat. 

The words "Mera Shufa ” repeated twice do not by 
themselves constitute a valid Talab-i-muvasibat under the 
Mahomadan Law. 10 Ind. Cas. 143 (AIL). 

— r M ? homadan Law — Demand — Mention of 

price, if njeessary. 

for Talabai Aluivasibat, an expression by the prc- 
emptor in clear and explicit terms that he demands to 
make the purchase is necessary and not that he should at 
the time of the performance of the ceremony make any 
mention of the price. Under the Mahomadan Law a 
pre-emptor does not lose his right for pre-emption hy 
failing to state, while making the immediate demand for 


tration, petition to stay 1 $ not compliance of law. 

A petition to the Registrar asking for stay of registration 
is not a sufficient compliance with the Mahomedan 
Law in the matter of the performance of the two talabs. 
The two ceremonies of talab-i-muvasibat and talab-i- 
ishtishad can be combined but it is essential that the 
alter should expressly refer to the former as having 
been duly made. 20 C.YV.N. 1048=1 Pat. L.T. 174= 
34 Ind. Cas. 210. 

Mahomadan Law — Demand — Talab-i-ishtishad — Re- 


ference to the provisions Talab-i-ishtishad necessary. 
23 A. 499 ; 17 C. 553, foil. 1893 A. 499 ; 17 C. 553, 
1611 1904A.W.N. 201 = 1 A.L.J. 569 = 27 A. 160. 

Mahomadan Law — First demand — Talab-; - 


muvasibat — Power of general attorney to make 
first demand — Pleadings — Proof that person is 
general attorney — Practice. 

Where the plaintiff's in a pre-emption suit alleged that 
the first demand or Talab-i-muvasibat was made for him 
by his general attorney and the defendant did not deny 
that the person in question was the general attorney of the 
plaintiff, but in fact no mukhtiarauama or copy of it was 
filed, the original being filed in another appeal then 
pending before the lower appellate Court. 

Held that, looking to the pleadings, the lower appellate 
Court, if it had any doubt on the point, should cither have 
examined the other record or at least have given the 
plaintiff an opportunity of filing the mukhtiarnama or a 
copy : 

Held , further that the first demand or talab-i-muvasibat 
can be made by a general attorney. 1906 A.W.N. 177 = 
3 A.LJ. 798 = 28 A. 691. 

Mahomadan Law — Demand — talab-i-ishtishad — 


Talab-i-muvasibat — Whcth r ref. rcnce to former 
demand was in fact made. 1902 A.W.N. 147. 

(c). Difference in caste. 


Mahomadan Law — Difference 


Vendee a Hindu. 


in cast< 


A Mahomadan pre-emptor is entitled to pre-emption 
under the Mahomadan Law of pre-emption even thomrh 


the vendee is 

4 r.L.T. 277 


though 


a Hindu. 69 Ind. Cas. 666 -=i Pat. 578 = 
=A.I.R. 1922 Pat. 601. 

Mahomadan Law— Difference in caste 

Sale by Shia — -u't by Sunni. 

Where a Shia tell his property to a Hindu a Sunni 
cannot claim a right to pre-empt under the Shia Law 
of pre-emption. 3} All. 488 = 12 A.LJ. 813 = 2^ Jr cl 
Cas. 445. 

Mahomadan Law — Difference 

vondee. 

Where a vendee is in the same position as the pre- 
emptor, a Sunni who loses his right on the ground that 
he is a sharer in the appendages the prc-emptor cannot 
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oust the vendee whether he is Shiah, Sunni or Hindu. 
The mere fact that two houses open on the same public 
lane or have a common drain, docs not give owner of one 
a right of pre-emption over the other. Where a pro- 
perty consisting of two enclosures communicating with 
each other by a door and entered in the tax-register as one 
house, is sold as one house, held that the property sold 
was really one house. 9 A.L.J. 769=16 Ind. Cas. 109. 

(d). Easement. 

Mahomadan Law — Easement — Right of shafi- 

i-khalit. 

Where there is an ahar of considerable extent in the 
plaintiff’s patti and the vendors have a right of taking 
water for the irrigation of their own land from this 
ahar, and the proprietors of the two pattis have joint 
rights over the ahar, and the owners of the vended patti 
have a right of casement over the aha’s and water courses 
situated in the plaintiff’s patti the owner of the servient 
tenement has the right of shafi-i-khalit . 90 Ind. Cas. 

806 = 7 P LT. 233 = 5 Pat. 96=1925 P.H.C.C. 265 = 
A.I.R. 1925 Pat. 743. 

Mahomadan Law — Easement — Sharer in ap- 
pendages. 

Sunni sharer in appendage has no pre-emption right, 
if the vendee is also a sharer in appendage though the 
latter is Shia, Sunni or Hindu. A property having two 
enclosures connected by a door constitute only one 
house. Where two houses face the same public lane, 
or both discharge water in the same public lane there is 
no right of pre-emption. 9 A.L.J. 769=16 Ind. Cas. 
109. 

Mahomadan Law — Easement — Period of enjoy* 

xnent of appendage. 

No period is prescribed which would give a person 
the riglu to enjoy immunities or appendages. A right 
to discharge water in the property sold gives a right of 
pre-emption as shafi-i-khalit ; shafi-i-khalit means a 
partner in the immunities and appendages such as right 
to water and roads. 31 All. 519=6 A.L.J. 690 — 2 Ind. 
Cas. 456. 

Mohamadan Law— Easement— Right of dominant 

owner in Mahomadan Law. See MAHOMF.DAN LAW 
— PRE-EMPTION. 1905 A.W.N. 217 = 2 A.L.J. 619 = 
28 A. 127. 

(©). Formalities. 

Mahomadan Law — Formalities. 

The Talabi muwasibat or first demand need not be 
made in any particular form. It is sufficient if words 
used clearly imply the claim, e./j., “ I am a pre-emptor.” 
“ I have a claim.” At the time of making the Talab-i- 
Ishtishad or the second demand, it is necessary to make a 
reference to the first demand, although no witnesses 
arc invoked to bear witness to it. 6 A.L.J. 15=1 Ind. 
Cas. 85. 

Mahomadan Law — Formalities — Performance 

of ceremonies — Delay. 

The right of pre-emption being one based on Muham- 
madan Law, the performance of certain ceremonies 
prescribed by that law immediately after hearing about 
the sale is absolutely necessary to create that right. 
Delav in performing the- ceremonies is fatal to that right. 
(1918) P.Il.C.C. 3 — 4 Pat.L.W. 345 = 45 Ind. Cas. 255. 

— ■ — Mahomadan Law — Formalities — Conditions 
precedent. 

The right of pre-emption cannot he exorcised unless 
the pre-emptor has performed the ceremony of lalabin 
mumaiiabal immediately on hearing of the sale. 20 
C.W.N. 1058= 1 Pat.L.J. 174=34 ] 'id. Cas. 210. 

Mahomadan Law — Formalities Persons hav- 
ing equal rights. 

Assertion of a right of pre-emption before the comple- 
tion of die sale is ineffectual. A pre-emptor under the 
Mahomcdan Law must comply with the following 


formalities, (x) Assertion of right immediately after 
knowing of the sale. (2) Demand of the seller or buye 
in the presence of witnesses. (3) Referring to the asser- 
tion of right already made. All persons having equal 
rights of pre-emption can divide the property equally per 
capita. 6 S.L.R. 107=17 Ind. Cas. 39. 

Mahomadan Law — Formalities — Talabi-i-ishti- 

shad — Talab-i-muvasibhat, performance of — Wit- 
ness to Talab-i-mnvasibhat what they are required 
to bear testimony to. 

To found a valid claim for pre-emption, it is necessary 
that the pre-emptor should perform the Talab-i-muvasibhat 
(immediate claim) and esab-i-muasibhat (affirmation 
with witness.) For the due performance of the latter 
it is not essential that the witnesses should be invoked to 
bear testimony to the fact of the Talab-i-muasibhat 
having been performed but it is necessary and sufficient 
if the witnesses arc invoked to bear testimony to the fact 
of declaration that the Talab-i-muvasibhat has been already 
performed. (1907) 6 C.L.J. 40. 

(f) . Right of vicinage. 

Mahomadan Law — Right of vicinage — One 

plot intervening right to pre-empt — Principle of 
preemption. 

Plots 833, 834 and 836 which belonged to defendant 
No. 2, were sold to defendant No. 1. The plaintiff was 
the owner of plot No. 837 which adjoined a portion 
of No. 836. 

Held, that the subject-matter of sale was a compact 
parcel of land adjoining the land of the plaintiff. 

Held, further that the subject-matter of sale being the 
entire parcel of land made up of three plots, and this parcel 
adjoining the plaintiff’s land, the plaintiff was entitled 
to pre-empt by right of vicinage, the entire subject-matter 
and not only a part. 7 A.L.J. 641 =6 Ind. Cas. 358. 

(g) . Right, when arises. 

Mahomadan Law — Right, when arises — 

Separate sales of — Parts of house. 

The mere fact that all the three portions sold were 
at one time parts of the single house is not sufficient 
to enable the plaintiff to claim pre-emption in respect 
of any particular portion, if the latter is not independently 
subject to that right when the pre-emption was claimed 
on the ground of contiguity alone. 73 Ind. Cas. 1013 = 
A.I.R. 1924 Lah. 163. 

Mahomadan Law — Right, when arises. 

A suit to pre-empt on the ground of possession of other 
property is open only to persons who at the time of the 
sale have an established title in that property. 73 Ind. 
Cas. 318=4 Lah. I37=A.I.R. i 9 2 3 Lah. 451. 

Mahomadan Law — Right — When arises. 

A right of pre-emption arises under Muhammadan 
Law where there has been an oral agreement to sell 
land followed by payment of price and delivery of posscs- 
sion to the purchaser. Section 54 of the 1 . 1 . Act docs 
not apply to a sale under Muhammadan Law and no 
registered sale-deed is required. 16 All. 344 > followed. 
64 Ind. Cas. 913=46 Bom. 302=23 Bom.L.R. 1079 = 
A.I.R. 1922 Bom. 124. 

Mahomadan Law — Right, when arises — Shias — 

Co-sharers. 

Among Shiahs there is no right of pre-emption where 
the property sold arc owned by two or more co-sharcrs. 
16 A.L.J. 507=48 Ind. Cas. 82. 

(h). Right when extinguished. 

Mahomadan Law — Right, when extinguished. 

The right of pre-emption under the Mahomadan 
Law, does not survive on the death of a person to his 
heirs and representatives who are neither executors nor 
administrators under the Probate and Administration 
Act. 36 Bom. 144=13 Bom.L.R. 1040=12 Ind. Cas. 
720. 
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Mahomadan Law — Right, when exti 

Partition after sale but before decree — Effect on 
suit. 

The plaintiff sued for pre-emption, basing his claim 
upon the Mahomcdan Law after the suit, but before the 
decree the property was partitioned and the plaintiff 
and the vendors became owner of different mahals. 

Held, that the plaintiff’s right being based on the fact 
that he was partner of the vendor and the grounds of his 
right having been extinguished before the decree, the 
right came to an end. (1910) 7 A.L.J. 7i5=6_Ind. Cas. 
426 = 32 A. 567. 

Mahomadan Law — Right, when extinguished* 

The right to pre-empt gives no vested interest in the 
property but is merely a right of acquiring the property 
of which he might avail himself or not as he pleased. 
Until an offer is made to a person entitled to pre-em^t 
and he refuses to buy, the right of pre-emption continues 
to exist so long as the enforcement of it is not barred 
by limitation law. The case will be different in the 
case of Mahomadans in which case the Mahomadan Law 
obliges a pre-emptor to exercise his right forthwith. 
1903 A.W.N. 196=26 A. 61 (F.B.). 

16. Nature of right. 

Nature of right — Pre emptor taking a con- 
veyance of part of the property sold — Effect on 
the right of other pre-emptors. 

The right of pre-emption is not a right of repurchase 
either from the vendor or the vendee, involving a new 
contract of sale, but simply a right of substitution entitling 
the pre-emptor, by reason of a legal incident to which the 
sale itself was subject, to stand in the shoes of the vendee 
in respect of all the rights and obligations arising from 
the sale under which he derived his title. It follows as a 
consequence that ordinarily the pre-emptor must take 
over the whole and not only a part of the property which 
he is entitled to pre-empt. But if he takes a conveyance 
of a part only, he cannot thereby deprive the other pre- 
emptors of their right to pre-empt the whole bargain. 
50 P.L.R. 65=A.I.R. 1948 E.P. 19. 

Nature of right. 

A right of pre-emption is a very weak right as it inter- 
feres with the freedom of contract. Therefore, it will be 
enforced only if it is clearly established. 1947 M.L.R. 
65 (Civ.). 

Nature of right. 


The right of pre-emption is not a right of repurchase 
either from the vendor or from the vendee, involving any 
new contract of sale but it is simply a right of substitution 
entitling the pre-emptor by reason of a legal incident to 
which the sale itself was subject, to stand in the shoes 
of the vendors in respect of all the rights and obligations 
arising from the sale under which he has derived his 
title. 1945 M.L.R. 100 (Civ.). 

Nature of right — Pre-emption is simply right of 

substitution. 


Pre-emption is not a right of repurchase cither from 
the vendor or from the vendee, involving any new con- 
tract of sale; it is simply a right of substitution, entitling 
the pre-emptor, by reason of a legal incident to which 
the sale itself was subject, to stand in the shoes of the 
vendee in respect of all the rights and obligations arising 
from the sale under which he has derived his title. A.I.R. 
1946 Oudh 127 = 1946 O.W.N. 68 = 222 Ind. Cas. 
53f>. 

Naturo of right— Right to pre-empt is clog 

on the transfer of agricultural land. 

The right to pre-empt is a sort of clog on the transfer 
of agricultural land. The pre-emptor has a right to be 
substituted for the original vendee and a right as it were to 
insist that the transfer should be made to him and not 
the person who originally purchased the land. A.I.R. 
1945 Lab. 104=47 P.L.R. 35. 


Nature of right — Exclusion of stranger. 

The object of the law of pre-emption is to make it 
possible to exclude stranger and to keep the property 
in the family or community, and suits which arc not 
brought with this object and which will not have this 
effect should clearly be discouraged. • A suit not insti- 
tuted with this bona fide object is not maintainable. 
A.I.R. 1942 Oudh 19=1941 O.W.N. 1027=1941 A.W.R. 
778 = 17 Luck. 158 = 196 Ind. Cas. 175. 

Nature of right. 

The right of pre-emption docs not exist independently 
of its exercise so as to invalidate transactions which 
take place in defiance of it. It is no doubt a right of 
preferential purchase but so long as it is held in abey- 
ance, it is ineffective altogether. In fact, under O. 20, 
R. 14, C.P. Code, a claim to pre-emption, if decreed, 
becomes effective only when the money is paid into 
Court and the vendee is entitled to the rents and profits 
so long as the purchase-money is not paid. A.I.R. 
1941 Lah. 433=43 P.L.R. 581 =I.L.R. (1942) Lah. 155 = 
197 Ind. Cas. 227 (F.B.). 

Nature of right. 

The right of pre emption is a very weak right. It 
interferes with the freedom of contract and is opposed 
to a progressive state of society. It can, therefore, be 
enforced only if it is clearly established. A.I.R. 1938 
All. 191 = 1938 A.L.J. 125=1938 A.W.R. 96=174 Ind. 
Cas. 897. 

Nature of right — Right of substitution. 

Pre-emption is primarily a right of substitution and 
if an agreement of sale has really taken place and a price 
has been fixed, the person entitled to pre-emption can 
claim the benefit of that agreement and can enjoy all 
conditions of the agreement including the price. It is 
only where the price has not been fixed in good faith 
that the Courts should go into the matter and determine 
the market value or fair consideration, the reason being 
that, as stated above, the price is usually not fixed in 
good faith so as to defeat the right of pre-emption. A.I.R. 
*935 Nag- ! 95 = r 59 Inc *- Cas. 497. 

Nature of right — Pre-emptor and vendee — 

Relation between. 

Under the law of pre-emption, the pre-emptor is sub- 
stituted in place of the vendee and prima facie, all the 
rights attaching to the vendee in respect of the property 
should also pass to the pre-emptor. A.I.R. 1934 All. 
461 = 1934 A.L.J. 74 = 3 A.W.R. 252 = 149 Ind. 
Cas. 1213. 

Nature o f right. 

The right of pre-emption is one of substitution rather 
than of rc-purchasc. A.I.R. 1934 Lah. 429 = 35 P.L.R. 
5 * 3 = >53 Ind. Cas. 128. 

Nature of right — Prc-emptor’s title, if sustain- 
able when original transfer is set aside. 

A right of pre-emption is merely one of substitution 
and not of rc-purchase, and when the original transfer 
is found fictitious and has been set aside, the title of 
the pre-emptor cannot be sustained. A.I.R. 1934 Lah. 
101 = 15 Lah. 349 = 37 P.L.R. 8=148 Ind. Cas. 1013. 

Nature of right — Right, whether transferable. 

Qjtacre . — Whether a right of pre-emption can be 
held to devolve on a stranger to the family who, after 
the sale that it is sought to pre-empt, obtained the pro- 
perty of the person entitled to pre-empt by purchase or 
by a decree of the Court. 8 O.W.N. 1028=135 Ind. 
Cas. 703. 

Nature of right — Rights of pre-emptor. 

A pre-emptor is entitled to enforce a covenant running 
with the title against the vendor. Therefore, the vendor 
is as much liable to the pre-emptor as to his vendee 
for breach of warranty of title and suit for damages 
for defect of title is competent by a prc-empu>r against 
the vendor. A.I.R. 1931 Nag. 166 = 14 N.L.J. 48 = 

27 N.L.R. 392 = 136 Ind. Cas. 879. 
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Nature of right. 

Per Wazir Hasan , Ag. C.J . — When property which 
carries with it the right of pre-emption passes from one 
person to another the right also passes with it and the 
new holder of the property acquires the status of a co- 
sharer which hi? predecessor, had possessed. Similarly 
when the properly which hears the burden of pre-emption 
is transferred by any of the various modes of acquisition 
of the property known to law, gifr, purchase, devise or 
inheritance, the burden is also transferable with it. The 
last vendee in a chain of successive vendees of a property 
which bears the burden of pre-emption is, therefore, 
as liable to deliver the property to the legitimate pre- 
emptor as is .he first vendee. 5 Luck. i2=A.I.R. 
1930 Oudh 27.1 . 

Nature of right — Claim for substitution. 

Under certain circumstances there is nothing wrong 
in a person abandoning his claim to be the proprietor 
of a property in suit for the purposes of the particular 
case. He can certainly abandon his claim as a proprietor 
and sue for pre-emption as co-sharer without putting 
the v--nd.ee to the proof of the vendor’s title. A claim 
for pre-emption is one lor substitution in the place of 
vendee and the pre-emptor is entitled to admit that the 
vendor lias title. 118 Ind. Cas. 229=A.I.R. 1929 All. 
780. 

Nature of right — Same title as vendee’s. 

In a pre-emption suit the Court cannot inquire into 
the title of the vendor lor the pre-emptor must take 
the same risk as the vendee did and must pay the same 
price. 116 Ind. Cas. 16=1929 A.L-J. 58y=A.I.R. 
1929 All. 398. 

Nature of right — Substitution for vendees and 

not representation of them. 

I he rieht of pre-emption is one of substitution and 
it cannot, therefore. Ik* said that the successful pre- 
emptors are representatives, of, or claim under, the 
original vendee. They cannot thus lie Ixiund by the 
decree against that vendee. A.I.R. 1929 Lah. 589. 

Nature of right— Right of substitution— Co- 
venants personal cannot be enforced. 

I he remarks as to the nature of the right of pre-emption 
to the effect that the right of pre-emption is not a right of 
repurchase either from the vendor or from the vendee 
involving any new contract to sell, but it is simply a 
right of substitution entitling the pre-emptor, by reason 
of a legal incident to which the sale itself was subject, 
to stand in tin- shoes of tin* vendee in respect of the rights 
and obligations arising from the sale under which lie has 
derived bis title, arc to be deemed to be limited in their 
operation to the properly actually conveyed by means 
of tin- sale-deed and the covenant to indemnify the vendee 
either by cash compensation or by delivery of other 
property of the vendor is not enforceable at the instance 
of the pre-emptor, because a <ovenant running with the 
land is to be distinguished from a personal covenant 
such as a covenant «>| indemnity entered into by vendor 
in favour of the vendee and so though the pre-emptor 
may be entitled to enforce the covenants running with 
land, he is not entitled to the same right with regard to 
covenant of indemnity which is deemed to be a personal 
covenant. 1 10 Ind. Cas. 12') — 9 Lah. 639 30 P.L.R. 

3 a= *A.I.R. 1928 Lah. 357. 

Nature of right— Joint family property — - 
Right subject to minor co-parcc ner’s right. 

1 lie right <-| pre-emption is a right of substitution, 
so that the name of the original vendee lias to be consi- 
dered ;,s deleted from the sale-deed and that ol the 
pre-emptor substituted in his place with effect Irom 
the date <>1 his lidfilling the obligation as to payment 
ol the- |»ie-«-tnption price according to the terms of the 
decree. Therefore .1 pre-emptor of the property ol a 
joint family must take the properly subject to the right of 
the- minor co-parcener to avoid the transaction on the 


ground of want of legal necessity. 107 Ind. Cas. 516= 
A.I.R. 1928 Nag. 1 51. 

• Nature of right — Relation back. 

When the pre-emptor is substituted in place of the 
purchaser his right dates back to the date of the sale 
in favour of the purchaser, and the purchaser is not 
entitled to recover profits of the property from the time 
he was put in possession until the pre-emptor was substi- 
tuted in his place. 98 Ind. Cas. 803= A.I.R. 1927 All. 
202. 

Nature of right — Suit to avoid alienation — 

Pre-emptor, facts to be proved by. 

Where the vendee is himself the creditor, the repay- 
ment of whose loans is consideration for the alienation, 
it is not sufficient for him merely to prove that the debts 
existed. If the sale in such a case is pre-empted, and the 
jire-emptor has to defend a suit brought to avoid the 
alienation on the ground that it was unnecessary, the 
pre-emptor will have to prove more than the mere 
existence of the debt, just as the vendee would have to do. 
But where the vendees are not the creditors whose debts 
were the consideration for the sale, the pre-emptors, 
who stand in their shoes, arc not bound to prove more 
than the vendees need have proved, namely, that there 
were debts due which were discharged by the sale. The 
fact that the pre-emptors happen to be the creditors 
will not put them in a position less favourable that of the 
vendees. 54 P.R. 1918, Expl. 96 Ind. Cas. 892 = 
A.I.R. 1926 Lah. 466. 

Nature of right — Right of substitution. 

A right of pre-emption is a right of substitution, i.e., 
a light that the pre-emptor’s name may be inserted 
for that of the vendee in the original sale-deed between 
the vendee and the vendor. 89 Ind. Cas. 768 = A.I.R. 
1926 Nag. 1 71. 

Nature of right — Not a purchase — Date of 

operation. 

The right of pre-emption is a right to the benefit of 
a contract or a right of substitution entitling the pre- 
emptor, by reason of a legal incident to which the sale 
its>-lf was subject, to stand in the shoes of the vendee, 
in respect of all the rights anti obligation arising from the 
sale under which he has derived his tide. It is in effect, 
as if in a sale-deed the vendee’s name were rubbed out 
and the pre-emptor’s name inserted in its place. So a 
right of pre-emption is not a mere right of purchase, 
either from the vendor or from the vendee involving 
a new contract of sale but it is simply a right of substi- 
tution. Hence, a pre-emptive sale takes effect from the 
date of the sale in favour of the original vendee. 78 Ind. 
Cas. 738 = A.I.R. 1925 Oudh 132. 

Nature of right — Enforceable by treaty or 

suit. 

A claim to a right of pre-emption docs not necessarily 
connote a suit ; it may be enforced either by private 
treaty or by suit. 

It implies an assertion of a right which may be asserted 
before a transfer is c fleeted or after it is effected. It 
may be asserted out of Court or, if the vendee refuses 
to rcconvey the property, by a suit. The right arises 
from a sale if the order of preference laid down by the 
wajib-ul-at z is disregrded by the vendor. 82 Ind. Cas. 
526=46 All. 674—5 L.R.A. (Civ.) 469=A.I.R. 1924 
All. 753 - 

—2 — Nature of right — Personal covenants between 
vendor and vendee — Pre-emptor — How far hound. 

li sold certain lands to .1 lor Us. 650 and executed a 
deed of sale which was duly registered. On the same 
day an agreement was executed' by A in favour of B 
under which he undertook to rcconvcy the said lands 
to li it he repaid him the sum of Rs. 650 within a period 
of to years. This document was drawn tip on eight- 
annas stamped paper but was not registered. 

One G brought a suit for possession of the lands so 
sold claiming to be entitled to pre-empt and was granted 
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a decree. Then B brought a suit against G and A asking 
for a decree for specific performance of the agreement 
to rcconvey entered into by the original vendee A, urging 
that it was binding on the pre-emptor. Held, that 
no doubt the pre-emptor stands in the shoes of the vendee 
and is bound by all the conditions and obligations by 
which the vendee is bound. However these conditions 
and obligations must be found in the deed of sale and 
cannot be looked for in any subsequent document which 
does not create any inteiest in the lands sold. Held, 
further that the sale was a complete transaction in itself 
and that any subsequent agreement though entered 
into immediately after the execution of the sale-deed 
■cannot be read into the conveyance so as to vary its 
terms and in fact conditions or obligations which would 
he binding on the pre-emptor. 72 Incl. Cas. 484 = 
221. 

Nature of right — Runs with the land. 

The right of pre-emption is an incident to the owner- 
ship of one land and a burden on the ownership of another 
land. On general principles the incident and the 
burden respectively will follow such lands. 70 Ind. Cas. 
53=25 O.C. 319=9 O.L.J. 456=A.I.R. 1922 Oudh 289. 

Nature of right — Proof of vendor’s title — 

Whole property not inculdcd. 

A pre-emptor is not entitled in a pre-emption suit 
to put the vendor on proof of his title to the property 
which he purports to sell. The principle of pre-emption 
is substitution. A pre-emptor is bound to take the title 
which the vendee was ready to lake. 37 All. 529 = 
13 A.L.J. 711=29 Ind. Cas. 1000. 

Nature of right — Substitution for vendee. 

A pre-emptor has got the right to be substituted for 
the vendee subject to the rights and liabilities created by 
the sale deed. 30 A. 130, Toll. 14 Ind. Cas. 266 (All.). 

Nature of right — Inferior and superior pre- 

emptors. 

Though a decree is passed in favour of an inferior 
pre-emptor, the superior pre-emptor can maintain a 
suit for pre-emption. The right of pre-emption is a 
right to be substituted for the original purchaser and 
is not a right of re-purchase. 32 All. 340=7 A.L.J. 
2 59 = 5 Ind. Cas. 527. 

Nature of right — Right of substitution — 
Vendee’s right to mortgage for sale consideration — 
Enforcement of mortgage — Pre-emp tor’s right 
to take property as it stood at the date of sale. 

A purchased certain properly and mortgaged a portion 
of it to the vendor. K instituted a suit for pre-emption 
making vendor anti vendee parties and paid the whole 
of the pre-emption money which was taken away by the 
vendee. In a suit for sale upon the mortgage : 

Held , that the mortgage could not be enforced as the 
mortgagor's right to the property was subject to the 
pre-emptor’s right of pre-emption. 

Held, further, that the right of pre-emption is not a 
right of re-purchase but a right to be substituted for the 
vendee as he stood at the date of sale. 

Held also that the vendee's right as a purchaser is 
subject to the pre-emptor’s right of pre-emption and that 
the vendee cannot defeat the pre-emptive right by 
subsequently mortgaging the property so as to force 
liirn to take the property subject to the mortgage. 3 Ind. 
Cas. 782 = 6 A.L.J. 966 = 32 A. 45. 

Nature of right — Right to— Test of — Vendee 

subsequently becoming co-sharer. 

Where a vendee who is a stranger at the time when a 
pre-emption suit was brought against him becomes 
a co-sharer by purchase during its pendency this will 
not a fleet the pre-emptor’s right since the crucial date 
is the date of the institution of the suit. 31 All. 530 
=6 A.L.J. 699 = 3 Ind. Cas. 42. 

Nature of right — Definition -Property pur- 

. chased by vendees subject to an unregistered 
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mortgage — Pre-emptor bound to take the property 
subject to the mortgage. 

A right of pre-emption is not a right of re-purchase 
but is simply a right entitling the pre-emptor to be 
substituted for the vendee as purchaser and to stand 
in his shoes in respect of all the rights and obligation 
arising from the sale under which he derived his title. 
A person who chooses to pre-empt therefore must take 
upon himself the burden of the obligation subject to 
which the sale was made as well as the benefits accruing 
therefrom. Property the subject of a suit for pre-emption 
was purchased by the vendees subject to an unregistered 
mortgage for Rs. 99. 

Held, that the pre-emptor must take the property subject 
to this unregistered mortgage irrespective of the question 
whether he had notice of it or not. 1908 A.W.N. 42 = 
5 A.L.J. 112 = 30 A. 130. 

Nature of right — Personal right. 

Under Mahomadan Law the right is a personal right 
and does not descend to the heirs 38 Bom. 183 = 15 
Bom. L.R. 1136=22 Ind. Cas. 289. 

Nature of right — Extent. 

Per Clark, C.J. — If the plaintiff pre-emptor possesses 
no right of pre-emption at the time of the decree, or if the 
vendee has transferred his rights in the meantime to one 
against whom there is no right of pre-emption, the right of 
pre-emption is lost. 

Per Robertson, J. — The right is one of substitution and 
the plaintiff must show a superior right to defendant at 
the time of suit. 

Per Kensington , J. — The right of pre-emption being a 
restriction on the owner’s power of free disposition, should 
not be decreed unless it is conclusively established by the 
claimant. It is not a Jus in re aliena but only a Jus ad 
rent. The claimant’s right in the property does not 
begin before payment of the decretal amount. 

The object of recognising this right of pre-emption 
is to retain the property in the hands of those who are 
more entitled to keep it and to avoid strangers. It is a 
‘ transient right ’. 

Per Shah Din, J . — Equality with the pre-emptor means 
equality as regards the right of purchasing the property 
in question. If after the sale the vendee acquires other 
property whether before or after suit, he cannot by such 
acquisition get a right of equality with the pre-emptor. 
91 P.R. 1909=161 P.W.R. 1909 = 148 P.L.R. 1909 = 

4 Ind. Cas. 337 (T.B.). 

Nature of right — Village communities. 

The law of pre-emption as applicable to village com- 
munities was intended to protect the village against the 
intrusion of strangers who might otherwise obtain a 
footing in it, contrary to the wishes ol (lie community 
who were bound to each other by ties of descent and 
would resent an intruder. This principle obviously 
docs not apply when the village is of but a recent foun- 
dation and is composed of individuals whose sole con- 
nection inter sc is that each has been selected by Govern- 
ment as a person, to whom a grant of land might fitly 
be made. 21 P.R. 1 * 5 = 3 1 l’.L.R. 1916 = 26 Ind. 
Cas. 433. 

Nature of right — Right in land. 

The right of pre-emption is not a right in the land, 
but only a right to acquire land ; the right in land Is 
not acquired till the money is paid in accordance with 
the decree of the Court recognising the right. 218 
P.L.R. 1914=136 P.W.R. 1914 = 24 ind. Cas. 913. 

Nature of right— Transferee from vendee. 

A right of pre-emption exists only in respect of a 
particular sale and the only parties against whom a cause 
of action arises are the parties to the sale. A subsequent 
transferee from the vendee is not affected. 28 P.W.R. 
1913^61 P.L.R. 1913 = 31 P.R- »9'3='tt Incl. Cas. 70. 

Nature of right. 

Per Che vis, J . — The right of pre-emption does not come 
into an existence till a sale takes place. 
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Per Shah Din. — It is a privilege of the first refusal and 
as such exists in a determinate person antecedently to 
an actual sale. The primary object is to ‘ forbid alie- 
nation ’ by hampering the owner’s power of disposition 
by imposing difficult conditions over him. The right 
exists even before the actual sale. When the primary 
right of the pre-emptor is infringed by a sale, his second- 
ary right of redress arises. 

Per Rattigan , J. — The right of pre-emption comes 
into existence only after a sale has taken place. It is a 
right of substitution. 90 P.R. 1909=159 P.W.R. 
1909=147 P.L.R. 1909=4 Ind. Cas.179 (F.B.). 

Nature of right. 

The right of the pre-emptor is not a right of re-pur- 
chasc from the vendee or from the vendor : but is one of 
substitution, entitling the pre-emptor by reason of legal 
incident to the subject-matter of sale, to stand in the 
shoes of the vendee in respect of all the rights and obli- 
gations arising from the sale. 7 All. 755, l oll. 5 N.L.R. 
*36 = 3 Ind. Cas. 923. 

Nature of right. 

Per Evans , A.J.C. : — The right of pre-emption is a very 
weak right and one of a special character. The cxcicisc 
of the right is opposed to public interest. No Court 
should therefore extend the right unless it is absolutely 
clear that it has been secured by Statute in favour of the 
pre-emptor. 12 O.C. 1 = 1 Ind. Cas. 7 (F.B.). 

Nature of right — Loss of right of pre-emption 
after original decree — Effect. 

The right to enforce pre-emption must exist both 
at the time of the sale and on the date of suit. If it is 
lost after sale or after suit but before decree the plaintiff 
is put out of Court. But nothing which may happen 
subsequent to the decree can affect the right under the 
decree unless the happening has the effect of invalidating 
the antecedent tittc held on the dale of sale or date of 
suit. An appellate court need not go beyond considering 
whether the right of pre-emption claimed by the plaintiff 
existed on the dale of the sale or foreclosure and retained 
its enforceable character till the date of the suit and till 
a decree for pre-emption was obtained which was the 
subject of appeal. 5 O.L.J. 215 = 46 Ind. Cas. 339. 

Nature of right. 

The right of pre-emption is not a right of the 
repurchase from the vendee but a l ight of substitution. 

9 Ind. Cas. 58 (Ou<lh). 

Nature of right. 

A right of pre-emption is understood .is being a right 
to tin- benefit of a contract or a right of substitution 
entitling the pre-emptor by reason of a legal incident 
to which the sale itself was subject to stand in the shoes 
of the vendee under which lie has derived his title. “ It 
is in effect as if in a sale deed, the vendee's name were 
rubbed out and the pre-emptor's name inserted in its 
place.” '1 Itcrcfore where there is no completed contract 
of sale to stranger, but there was only a notice of sale to the 
pre-emptor and the lending of the amount the owner is 
not liable to be compelled to sell his lands to the pre- 
emptor. 13 O.C. 219 — 7 Ind. Cas. 295. 

17. Nature of transaction. 

Nature of transaction — Right to pre-empt a sal* 5 

under which vendeo was to fight out a litigation. 

Where a portion of the mortgaged property is sold 
with a condition that the vendee should fight out a liti- 
gation and recover the entire mortgaged properly from 
the mortgagee, the transaction is not a pre-emptiblc 
sale ; because the pre-emptor cannot undertake the 
liability of the vendee. 1950 A.L.J. ,}67=A.I.R. 1950 
A. 632. 

Nature of transaction — Sale by husband to 
wife in lieu of khurch-i-pandan. 

Where a husband is alleged to have sold to his wife 
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certain property in lieu of kharch-i-pandan for a particular 
sum, the transaction is not a sale as the price could not 
be definitely ascertained and so no right of pre-emption 
can arise in respect of such a transaction. V 

The transaction is not an exchange cither because 
the right to kharch-i-pandan is in the nature of a personal 
allowance and hence not transferable. I.L.R. (1949) 
All. 400=1948 A.L.W. 290=1948 A.L.J. 527=A.I.R. 
1949 A. 204. 

Nature of transaction — Possession under in- 
demnity clause. 

The making good of the loss under an indemnity 
clause can never amount to a sale and neither is the 
indemnity clause itself an agreement to sell. Hence a 
person has no right whatsoever to pre-empt the property 
recovered under the indemnity clause. A.I.R. 1944 
Lah. 427=46 P.L.R. 301=218 Ind. Cas.. 53. 

Nature of transaction — Transaction, whether 

sale or exchange — Intendon of pardes — Relevancy 
of. 

If A and B each have a piece of land and they decide 
to exchange those pieces of land, it is not material to 
the real nature of the transaction where B intends to 
transfer the land which he takes in exchange after the 
exchange or whether he has contracted to do so before 
the exchange takes place. Hence, where, after the 
exchange, A sells the land he got in exchange, to a third 
person, the transaction cannot be characterised as sale 
even if A had entered into the contract of sale before 
the exchange took place. Accordingly, no question of 
pre-emption can arise in such a ease. A.I.R. 1944 
Pesh. 15 = 212 Ind. Cas. 306. 

Nature of transaction — Lease or sale. 

The sale-deed which was the subject-matter of the 
suit was executed by defendants 4 and 5 in favour of 
defendants 1 to 3, in respect of one-half of a pukhtadari 
thok. The plaintiff instituted a suit for pre-emption 
claiming to have a preferential right to purchase on the 
ground that he has become a co-sharcr in the thok sold 
under certain document. The document purported to 
he a lease of hirt land. The plaintiff contended that 
the Court must go behind the deed and find out what 
was the real nature of the transaction between the parties. 
There was no plea that this document was a cloak to 
defeat pre-emption or that a fraud had been committed 
upon other co-sharers or members of the village com- 
munity : 

Held, that the transaction was a lease and not a sale 
and the plaintiff did not become co-sharcr. 

Held, also that it was not open to the plaintiff to go 
behind this deed and lead evidence to show that it was 
a sale. The plaintiff could not plead fraud In order to 
take advantage as a pre-emptor. A.I.R. 1942 Oudh. 
55=1941 OAV.N. 1122 = 1941 A.W.R. (C.C.) 936=1941 
R.D. 907=17 Luck. 281 = 196 Ind. Cas. 617. 

Nature of transaction — Whether mortgage or 

sale was for benefit of person other than ostensible 
mortgagee or vendee is a question of fact — Onus — 
Held, on facts that it could not bo inferred that 
mortgage was benami. 

Every case has got its own peculiar features and it is 
a question of fact whether in a particular case the mort- 
gage or sale was for the benefit of a person other than, 
the ostensible mortgagee-vendee. 

The onus of proving that the mortgage was lor the 
benefit of the vendees, is on the pre-emptor when prima 
facie it is established that the mortgage was in favour 
of the ostensible mortgagee and the sale was in favour 
of the ostensible vendees. 

On 1 6th February, 1937, the mortgagor mortgaged 
lus land for Rs. 500 to A for ten years. On 28th April* 
, 937 j he sold lhat land to B, a brother of A and K, their 
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cousin, jointly for Rs. 1,300 out of which Rs. 500 were 
to be paid to A after ten years, the period of the mortgage, 
Rs. 183 to the vendor’s creditor, Rs. 37 as earnest money 
and Rs. 580 before Sub-Registrar. In the suit by the 
pre-emptor, the trial Judge found that there was no 
proof that the mortgage and the sale were in favour 
of the same persons, that the sum of Rs. 1,300 was the 
purchase-money and granted a decree to the plaintiff 
for possession of the equity of redemption on payment 
of Rs. 800, directing that the sum of Rs. 500 should be 
paid to the mortgagee after the expiry of the period of 
ten years : 

Held, that the decree passed was correct. The fact 
that the property of the mortgagee and the vendees, 
who were related to each other was joint, did not neces- 
sarily lead to the conclusion that the land in suit had 
also been jointly bought by them. There was nothing 
curious in the witnesses being the same in two trans- 
actions relating to land in a small village. The interval 
of two months and twelve days alos did not indicate 
anything. The argument that no one would advance 
Rs. 800 and wait for ten years to get possession of the 
land purchased by him was of no avail. These facts 
could not be considered to be conclusive for inferring 
that the transaction of mortgage was benami. A.I.R 
1942 I’csh. 89 = 204 Ind. Cas. 579. 

Nature of transaction — Mortgage with posses- 
sion and sale of same property — Onus to show 
real mortgagees — Merger. 

Every case of pre-emption has its own merits and 
generally speaking in the case of a mortgage with posses- 
sion and sale of the same property there is nothing to 
debar a pre-emptor from showing that the real mort- 
gagees were the vendees themselves and that the mort- 
gage had, therefore, merged into the sale. The onus, 
however, lies heavily on him. If the real mortgagees 
were the vendees and the name of the apparent mort- 
gagees had been used benami to defeat pre-emption, tin* 
principle of merger will come into play and the mortgage 
will be taken to have been extinguished with the result 
that on pre-emption, the pre-emptor would be entitled 
to get immediate possession of the land. On the other 
hand, if the vendees were not the mortgagees, the pre- 
emptor can get possession only after the expiry of the' 
period of mortgage : 

Held, that the facts were not sufficient to prove that 
the vendees were the real mortgagees. A.I.R. 1942 
Posh. 77 =-=203 Ind. Cas. 415. 

Nature of transaction — Decree for specific 

performance of contract to execute perpetual 
lease — Execution of such decree— Court executing 
deed on behalf of legal representative of deceased 
judgment-debtor — Property conveyed, if liable to 
pre-emption. 

Where, in execution of a decree for specific perform- 
ance of contract to execute a deed of perpetual lease, the 
Court executes the deed, it floes so, not as a vendor, 
but for and on behalf of the judgment-debtor with the 
result that the property conveyed by the dcetl is open 
to pre-emption. The person who commits breach of a 
contract for specific performance of his successor-in- 
interest in the event of his death is the real executant 
of the deed which he should have executed had lie rot 
broken the contract, and the Court, in executing the 
deed on his behalf alter decreeing specific peformance 
of contract against him, ans as the machinery of law 
for enforcing execution of the deed. An auction-sal* - 
held in execution of a decree is altogether different in 
its nature anti incidents from a sale-deed which is exe- 
cuted by a Court in pursuance of a decree for specific 
performance of contract in a suit brought at the inst- 
ance of a party who has suffered by the violation there- 
of. In such a case, the Court does what the defendant 
was under a legal obligation to do and the execution of 


the deed is only an outcome of the decision of the Court 
giving effect to the agreement to transfer arrived at 
between the plaintiff and the defendant which is broken 
by the defendant. A.I.R. 1941 Oudh 611 — 1941 O.W.N. 
1021 = 1941 R.D. 782=17 Luck. 164=1941 A.W.R. 
(Rev.) 760=195 Ind. Cas. 880. 

Nature of transaction — Perpetual lease of under- 

proprictarv tenure — Right of re-entry not reserved — Rent 
nominal — Rights conferred on lessee heritable and trans- 
ferable — Lessee to pay under-proprietary rent direct to- 
superior proprietor — Transaction is sale and subject to 
right of pre-emption. A.I.R. 1941 Oudh 12 = 1940 
O.W.N. 918=1940 R.D. 462 = 1940 A.W.R. (C.C.) 443. 
= 190 Ind. Cas. 782. 

Naturo of transaction — Pre-emption suit de- 
creed — During execution proceedings by pre- 
emptor for possession, pre-emptor and vendee 
entering into compromise under which vendee 
paying certain amount to pre-emptor before Court 
which ordering execution to be filed in full satis- 
faction — Compromise, held out and out sale. 

A pre-emption suit was decreed on payment of 
Rs. 1,800. This sum was deposited in Court and was 
taken out by the vendee. The pre-emptor subsequently 
applied lor execution of this decree by being put in 
possession. But during these proceedings, the pre-emp- 
tor and the vendee entered into a compromise whereby 
the vendee paid Rs. 2,000 to the pre-emptor to cover 
the cost of the land and the expenses incurred by him 
in the litigation and the pre-emptor agreed that the 
suit should be considered as dismissed, Rs. 2,000 was 
paid in the presence of the Court and the Court passed 
an order that the execution should be filed in full satis- 
faction : 

Held, that the question whether a sale was a sale of 
land or not must depend on the circumstances of each 
particular case, and that there was an out and out sale 
of land by virtue of the compromise inasmuch as the 
land had vested in the pre-emptor by virtue of the decree 
when he deposited Rs. 1,800 in Court and he was at the 
time of the compromise, the absolute owner of the pro- 
perty of which he could get possession by execution. 
A.I.R. 1941 Pesh. 26=194 Ind. Cas. 93. 

Nature of transaction — Consideration of ques- 
tion. 

When considering the question of whether there is a 
sale of a doubtful right, no definite rule can be laid 
flown for determining in what cases such a right must 
be held to be doubtful. The mere circumstances that a 
person is oui of possession is not enough to make a right 
doubtful. A.I.R. 1939 Oudh 233=1939 O.W.N. 736 = 
1939 R.D. 555 = 14 Luck. 678=1939 A.W.R. 111 = 
183 Ind. Cas. 604. 

Nature of transaction — Pre-emptor, if can. 

prove by evident© real nature of transaction — 
S. 92, Evidence Act, if applies. 

1 r.c right of a plaintiff to pre-empt a transaction? 01 
sale cannot be delcated by mere collusion between the 
vendor and tl e vendee and by giving to a transaction ol 
sale the guise ol a mortgage or that of a gift. '1 he 
determination of the question whether or not a parti- 
cular transfer gives roe to a right of pre-emption depends 
on the real nature of the transfer and not on the form 
in which the transfer may be couched. It is always open 
t-> a plaintiff in a pre-emption suit to prove by evidence 
die real nature of the transaction sought to be pre-empted. 
Section 92, Evidence Act, lias no application to such 
a case for the simple reason that the plaintiff in a pre- 
emption suit is not a party to the document which em- 
bodies the transaction sought to be pre-empted. A.I.R. 
1938 All. 519= 1938; AAV.R. 493=1938 A.L.J. 668 = 
177 Ind. Cas. 468. 
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Nature of transaction — Transaction found to be 

exchange — Pre-emption, if can be claimed. 

Where it is found that the two sale transactions which 
appear as independent transactions is only one trans- 
action of exchange, a suit for pre-emption does not 
lie. A.I.R. 1938 All. 229=1938 A.L.J. 52 = 1938 
A.W.R. 86=175 Ind. Cas. 618. 

Nature of transaction — Vendor and vendee, 

if can plead fictitious nature of sale. 

The mere fact of the institution of a suit for pre-emption 
by a person believing the sale to be genuine cannot estop 
the vendor and the vendee from pleading and proving 
the real nature of the transaction though the Court, in 
determining the question of costs, must necessarily take 
into consideration the fact that the blame for the institution 
of the suit must rest on the shoulders of the vendor and 
the vendee as they were parties to a fictitious transaction. 
A.I.R. 1938 All. 191=1938 A.L.J. 125=1938 R.D. 96 = 
174 Ind. Cas. 897. 


Nature of transaction — Benami. 

On a sale of land by one S, to K the plaintiff 
filed a pre-emption suit. Only three days before 
the filing of the suit, M, the son of S had given 
notice of pre-emption to K and K had sold the 
land to M . M was a student studying in a 
college and had no means of his own whereby lie 
could purchase the land: 

Held, that the sale by K to M was benami A. 

I . R . 1938 Lah. 510=40 P.L.R. 133=177 Ind. 
Cas. 561 (1). 

Nature of transaction — Instrument of sale 

containing stipulation by parties — Whether chan- 
ges character of transaction. 

There is hardly any instrument of sale which 
floes not contain some stipulations by the parties; 
and if addition of a covenant by the transferee 
would change its real character, it could be dim- 
cult to find a transaction which could he held to 
be a sale. A covenant by the purchaser giving 
the vendor a right of pre-emption does not con- 
vert the *alc into some other transfer, even though 
the transferee would, in the absence of such a 
covenant have paid a larger price for the pro- 
perty A.I.R. 1936 P.C. 20-1=2 B.R. 653=63 
C L 1 376=40 C.W.N. 1130=1936 M.VV.N. 

791=38 B0111 .L.R. 760=71 M.L.J. 347=1936 

A. I. T. 915 = 44 L.W. 452=59 Mad. 010=63 I. 
A 304=1936 A.W.R. 816=163 Ind. Cas. 4 
(P.C.). 


Nature of transaction — Transfer in considera- 
tion of finances to carry on litigation held was 
sale and liable to pre-emption. 

Held, that the transfer in pursuance of the 
agreement between the parties, that in exchange 
with help and finances to carry on the litigation, 
tlic vendors would transfer, in (he event of suc- 
ct-ss * a portion of land in favour of the vendees, 
was a --ale and the consideration was the money 
which the vendees had already spent and the time 
and trouble which they had expended and were 
going to devote for t lie benefit of the vendor in 
ok1« r to bring the litigation which he had launched 
to a successful termination. The transaction, 
| hi"i..re, was subjected to right of pre-emotion’ 
VI R 1936 Lah. 612=165 Ind. Cas. 66 .' 

Nature of transaction — Intention of carlies 

— Law as it stands at present in Oudh. 

I’< 1 hull Bench — The ruling reported in Ajo- 
v. Shco Shankar (A.I.R. (Vol. 15) 1928 


Oudh 25 = 100 I.C. 193] impliedly overrules the 
rulings reported in Zulfan Khan v. Sant Bakbsh 
Singh. [A.I.R. (Vol. 9) 1922 Oudh 81=65 I. 

C. 97], Ram Bali Singh v. Jagdat Singh; IA I. 
R. (Vol. 12) 1925 Oudh 624=89 I.C. 421], Sant 
Bux Singh v. Bhawani Prasad, [A.I.R. (Vol. 
11) 1924 Oudh 426=84 I.C. 667] and Ram Suchit 
v. Sheo Scwak Singh, [A.I.R. (Vol. 7) 1920 
Oudh 109=56 I.C. 629] and in so far as it en- 
joins 011c to take the deed in question at its face 
value, it docs not lay down a correct proposition 
of law; and the ruling reported in Mohammad 
Ishaq v. Fahim-un-nissa, [A.I.R. (Vol. 15) 1928 
Oudh 472=113 I.C. 263] to a certain extent im- 
pliedly dissents from the ruling in Ajodhya v. Sheo 
Shankar, [A.I.R. (Vol. 15) 1928 Oudh 25=100 
I.C. 193] and lays down that the Court must 
look to the real nature of the transaction for the 
purpose of determining whether it could be sub- 
ject to the right of pre-emption or not, and this 
view of the law is in consonance with that enun- 
ciated in the late Court of the Judicial Commis- 
sioner of Oudh and in the view of the law that at 
present prevails in Oudh. 

Per Nanavutty and Thomas, JJ. — (Division 
Bench.)' The document purported to be a patta 
istimrari or perpetual lease of certain plots of 
land. The premium (nazrana) fixed thereunder 
was Rs.-2500 and the deed provided that the les- 
see was to pay a sum of Rs. 7-8-0 per annum as 
rent together with Re. 1-8 as malikana dues. The 
rights transferred by the deed were heritable and 
transferable and the transferor bad relinquished all 
rights to the property transferred and there as no 
right of re-entry. The nazrana money was ap- 
plied towards the payment of previous mortgage 
debts due to the transferee from the transferor: 

Held, that the transaction evidenced by the 
deed was a sale of under-proprietary rights, which 
gave rise to the right of pre-emption. A.I.R. 
1935 Oudh 217=11 O.W.N. 1494=18 R.D. 6/7 
= 10 Luck. 392=153 Ind. Cas. 334 (F.B.). 

[Overrules A.I.R. 1928 Oudh 25=2 Luck. 416 
= 100 Ind. Cas. 193.] 

Nature of transaction — Transaction alleged 

to be shankalapnama by chela to his guru — Usu- 
fructuary mortgage on the same date of property 
of vendee to be redeemed at future date — Shan- 
kalapnama, whether in reality a sale — Property, if 
liable to be pre-empted. 

Where parties have really entered into a sale 
transaction but have disguised it under the mask 
or cloak of a different transaction, the Court must 
look to the real nature of the transaction for the 
purpose of determining whether it could be sub- 
ject to the right of pre-emption or not. 

Where the price of the property was not paid 
by the vendee but was promised to be paid at 
some future date and as security for the promise 
so made two usufructuary mortgages of certain 
property of his were effected in favour < f the 
vendor’s cousin, as benamidar in lieu of Rs. 600, 
the sale consideration and the transaction was 
called shankalapnama by the vendor to the vendee 
who was alleged to be vendor’s guru: 

Held, that the transaction in question was really 
one of sale though disguised in the form of a 
different transaction and the property in dispute 
was liable to be pre-empted. A.I.R. 1935 Oudh 
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.27=11 O.W.N. 1378=10 Luck. 289=152 Ind. 
•Cas. 666. 


Nature of transaction — Exchange, when can 

T>e treated as sale. 

Sale is the exchange of property for a price. An 
exchange would be treated as an exchange except 
wliere it is shown by the pre-emptor that there 
are circumstances pointing to its being, in fact, a 
sale. The Courts have got the jurisdiction to go 
into these circumstances and to treat it as a sale, 
if there be evidence forthcoming to justify the 
conclusion that the land has been purchased for 
money. But as long as there is nothing to show 
that a consideration in each case has passed for 
the land which is the sine qua non for making a 
transaction a sale, an exchange of plots of land 
would be deemed an exchange and would not be 
liable to pre-emption. A.I.R. 1935 Pesh. 191 
= 160 Ind. Cas. 75. 

Nature of transaction — Transfer of land worth 

Rs. 300 for land worth Rs. 18, cash of Rs. 142 
and re-payment of debt of Rs. 140 — Transaction, 
whether a sale — Collateral of vendor, if can pre- 
empt. 


Where a vendor transfers his land for Rs. 300 
and in return, gets from the vendee a land worth 

rr»^’ Cas ^ ^ s ' *42 and re-payment of debt 

of Rs. 140, the transaction is a sale of the land 
for Rs. 142 and not an exchange and a collateral 
of the vendor is entitled to pre-emption. A. I. 
R. 1934 Lah. 823=154 Ind. Cas. 643. 


Nature of transaction — Sale by sonless pro- 
prietor — Suit by collaterals — Compromise 
—Alienees selling property to reversioners — No 
payment in cash — Reversioners mortgaging pro- 
perty to their vendors— Transaction, whether a 
sale . 


Some sonless proprietors sold plots of land, but 
on their collateral's suit for declaration that the 
sale should not affect their reversionary right 9 a 
compromise was arrived at, by which the alienees 
executed sale-deeds in favour of reversioners who 
instead of paying in cash, mortgaged the plots to 
their vendors. The collaterals of the alienees 
brought suits for pre-emption: 

Held, that there was no reason for holding that 
the transactions sought to be pre-empted were no- 
thing but sales. A.I.R. 1934 Lah. 208=154 
Ind. Cas. 475. 


Nature of transaction — Execution of sale- 

deed by Court under decree for specific perfor- 
mance — Right of pre-emption, whether exists — 
Decree against subsequent transferee — Fresh suit 
by transferee for pre-emption — Res judicata— 
Constructive estoppel. 

Where A, after entering into an agreement to 
sell certain properties to B, sold them to C, who 
was aware of the prior agreement and B obtained 
a decree for specific performance of the agree- 
ment in terms of an award, and in pursuance of 
the decree which directed C to execute a sale- 
deed, a sale-deed was executed by the Court on 
behalf of C: 

Held, (i) that the sale-deed executed by the 
Court in pursuance of the decree for specific per- 
formance was a sale for purposes of pre-emption ; 
( 11 ) that the right to pre-empt accrued due only 
•on the date when the Court executed the sale- 
need and t lie question of the right of pre-emption 


was not res judicata; (iii) that there was no con- 
structiw estoppel against C as the transfer was 
really one by A and not by C and the award had 
left the question of right to pre-empt open. A. 
I.R. 1932 All. 694=139 Ind. Cas. 714. 

Nature of transaction — Deed — Mortgage 

or sale — Test — Intention of parties — Onus — 
Onerous conditions. 

The Court must decide as to the real nature of 
the transaction upon all the available material, 
including the terms of the document itself, the 
onus in the first instance being on the plaintiff to 
establish his case, and the true question being as 
to the real intention of the parties when entering 
into the transaction. If it is established beyond 
reasonable doubt that the parties intended a per- 
manent transfer, the Court will find the transac- 
tion to be one of sale, though the deed is in the 
form of a mortgage. If there is a reasonable doubt, 
the plaintiff’s case will fail on the ground that he 
has not succeeded in showing that the deed does 
not embody the true contract between the parties. 

The conditions of a mortgage might be inten- 
tionally onerous without giving rise to any irre- 
sistible presumption that the transfer was intended 
to be permanent. 

f Their Lordships held on the facts that the 
transaction in question was a mortgage and not a 
sale.] A.I.R. 1931 Lah. 258=12 Lah. 488 = 32 
P.L.R. 749=130 Ind. Cas. 526. 

Nature of transaction — Sale disguised as gift 

— Evidence to show real nature — Admissibility — 
Disguise and device distinguished. 

While it is not forbidden to a person to circum- 
vent the law of pre-emption by taking a transfer 
which falls short of a sale, there is a marked dis- 
tinction between a device and a disguise. Where 
the parties have really entered into a sale trans- 
action but have disguised it under the mask or 
cloak of a different transaction, the Court must 
look to the real nature of the transaction for the 
purpose of determining whether it would be sub- 
ject to the right of pre-emption or not. 

Where there is no other evidence of the inten- 
tion of the parties other than the document itself, 
the question resolves itself into one of construc- 
tion. pure and simple. But if evidence is forth- 
coming to show the real nature of the transaction, 
it cannot be ignored. 

[Their Lordships held on the facts that a trans- 
action which purported to be a gift wa 5 really a 
sale ! A.T.R. 1931 Oudh 424=8 O.W.N 1113 
= 134 Ind . Cas. 1092. 

18. Notice. 

Notice — Purchaser, if can go back upon state- 
ments in notice. 

In pre-emption cases, the purchaser should be 
allowed to go back upon the statements made in 
the notice of transfer. 

The purchaser had mentioned in the notice of 
transfer certain persons as the landlords of the 
holding. Applications for pre-emption were made 
with, these persons only as parties on the record. 
The purchaser turned round and said that other 
persons over and above the persons named as land- 
lords in the notice were also landlords: 

Held, that the applications were not maintainable 
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by reason of the provisions of S. 188 of the Ben- 
pal Tenancy Act. 162 Ind. Cas. 938=39 C.W. 
N. 673 = 61 C.L.J. 497=62 Cal. 939. 

Notice — Several plaintiffs — Absence of demand 

by one plaintiff — Right of others to pre-empt. 

In a suit for pre-emption by several plaintiffs, 
the mere fact that one of the plaintiffs was dis- 
qualified from pre-empting because he had not 
made demands would not make the suit by the 
other plaintiffs defective. A.I.R. 1932 All. 138 
= 1931 A.L.J. 1083=134 Ind. Cas. 462. 

Notice — Contents of offer. 

The offer to a person entitled to pre-empt in 
order to prevent his exercising that right must be 
an offer specifying the person to whom and the 
price at which it was proposed to sell the pro- 
perty: 22 O.C. 323, Foil. 93 Ind. Cas. 640=1 
Luck. 68 = 29 O.C. 327 = 13 O.L.J. 212=3 O. 
W.N. 356= A.I.R. 1927 Oudh 86. 

Notice — Starting point for limitation. 

Plaintiffs brought a suit for pre-emption within 
a year from the date of the mutation in question 
but more than a year after the date of the alleged 
oral sale. The defendant-vendee ha_d been in pos- 
session before the sale in the capacity of a tenant. 

Held: that limitation must run from the date of 
the mutation. (A.I.R. 1922 Lah. 210; 88 P.L. 
R. 1915, Foil.). The question is really one- of 
notice and a* the potential pre-cinptor received 
no notice whatever until the date of mu’.aPon, 
the limitation must be held to run from that date. 
76 Ind. Cas. 202 = A.I.R. 1923 Lah. 654. 

Notice — Failure to bid at auction sale — Effect. 

Where the auction sale was widely notified and 
the pre-emptor having knowledge did not choose 
to bid at the sale, held that his failure to bid was 
tantamount to a refusal to purchase it, and there- 
fore it was not incumbent upon the official assignee 
to offer the property to the pre-emptor at the 
price which had been obtained from the purchaser. 
27 All. 670, not Foil. 42 All. 402=18 A.L.J. 
413 = 58 Ind. Cas. 93. 

Notice — Custom — Sale of property to stran- 
gers. 

A sale of property by a co-sharer to strangers, 
when the other co-sharers intimate their inability 
to purchase owing to want of means or some 
other ground, is good and does not violate the 
custom requiring a co-sharer to inform the other 
co-sharers of his intention to sell, but on a co- 
sharer expressing his readiness to buy at a price, 
the vendor must state the price and must not sell 
to strangers for lesser price. 39 All. 127=14 A. 
L J. 1138=37 Ind. Cas. 511. 

Notice — Right of co-sharer to refuse to pur- 
chase — Definite agreement with stranger to be 
communicated to pre emptor — Duties of receiver 
— Sale by receiver — Pre-emption. 

In order to debar a party entitled to pre-empt 
a sale from exercising his right of pre-emption, an 
opportunity to purchase must he given when a defi- 
nite agreement to purchase at a fixed price has 
been entered into with a stranger. It is not enough 
lo offer property to a person entitled to pre-empt 
before an agreement to purchase has been entered 
into with a third party. S.A. No. 901 of 1901 
(in. reported) foil. 1905 A. W.N. 149=27 A. 670 
= 2 A.L.J. 390. 


Notice — Offer — Necessity for. 

A formal offer to the pre-emptor is not neces- 
sary when it is obvious from the attendant circum- 
stances, that the pre-emptor is neither willing nor 
able to pay the purchase money. 22 O.C. 323= 
54 Ind. Cas. 520. 

Notice . 

A notice stating inaccurate area is not defec- 
tive if all concerned know what the vendors pro- 
pose to sell. 14 O.C. 332=12 Ind. Cas. 321. 

19. Partial pre-emption. 

See also PRE-EMPTION — SUBJECT-MAT- 
TER. 

Partial pre-emption — Portion of plot convert- 
ed into public passage and plot divided into two 
— Plot must be treated as compact one for pur- 
poses of pre-emption. 

The conversion of a portion of a plot of land 
into a passage does not vest it in the public and 
does not affect the proprietary right and there- 
fore the whole plot in spite of its division Into two 
portions by the passage must be regarded as one 
compact piece for purposes of pre-emption: 

When two plots of land forming one compact 
piece of land were sold as one integer the plaintiff 
pre-emptor must pre-empt the whole area. It is 
not open to the plaintiff to dis-integrate that in- 
teger by claiming pre-emption with respect to one 
and not with respect to the other plot. A.I.R. 
1946 All. 133=1. L. R. (1945) All. 888=1945 
All. L.J. 407. 

Partial pre-emption — Offer to pay entire sale 

price. 

Pre-emption of part of the property sold can be 
allowed where the pre-emptor offers to pay entire 
sale consideration for that part of the property 
only to which he has a right of pre-emption. A. 
I. R. 1941 Oudh 18 = 1940 A.W.R. (C.C.): 585 
= 1940 O.W.N. 828 = 190 Ind. Cas. 348. 

Partial pre-emption — - Partial pre-emption on 

payment of full consideration can be allowed — But 
such position cannot be taken for first time in ap- 
peal under Oudh Courts Act (IV of 1925), S 12 
( 2 ). 

A pre-emptor having a right to pre-empt only a 
part of the property sold can be allowed to do it 
by paying the fult price paid for the whole of 
the property. But when the point was not taken 
before the Single Judge and is not referred in the 
grounds of appeal, he cannot be allowed to take 
up this position for the first time in appeal under 
S. 12 (2), Oudh Courts Act. A.I.R. 1942 Oudh 
117 = 1941 O.W.N. 1306=1941 A.W.R. 388=17 
Luck. 435=198 Ind. Cas. 241. 

Partial pre-emption — Part of property, when 

can be claimed. 

No provision is made in the Oudh Laws Act for 
tendering part of the price or for pre-empting part 
of the property sold. Where the plaintiff pre- 
emptor docs not want an apportionment of the sale 
price but offers to pay the entire sale considera- 
tion for that part of the property only to which 
he has a right of pre-emption, the claim for pre- 
emption of part of the property in such a case- is 
maintainable. In other words, if a pre-emptor 
wishes to pre-empt part of the property, he can 
only do so on payment of the amount paid for the- 
whole of the property. A.I.R. 1942 Oudh 113= 
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1941 O.W.N. 1276=1941 A.W.R. 385=17 Luck. 
412=197 Ind. Cas. 715. 

Partial pre-emption — Suits for pre-emption by 

■co-sharers in respective pattis. 

A vendor sold three plots of land to the vendee. 
These three plots lay in different pattis and each 
of the three plaintiffs who brought suits alleged 
that he was a co-sharer in one or other of these 
three pattis and sought to pre-empt that portion of 
the property which lay in his patti. The ven- 
dee was not a co-sharer in the pattis, but was a 
co-sharer in the mahal alone, and on this ground, 
the plaintiffs in the three suits alleged that they 
were entitled to preference as against the vendee: 

Held, that the suits could not be dismissed on 
the ground of partial pre-emption. The plaintiffs 
had no right of pre-emption against the vendee in 
respect of the shares in pattis other than their 
own and they could not sue for that portion of 
the property which did not lie in their own patti 
"because, in respect of that, they were in the some 
position as the vendee. A.I.R. 1939 All. 226= 
1939 A.L.J. 157=1939 R.D. 107 (2) = 1939 A. 
W.R. 99=1. L.R. (1939) All. 282=181 Ind. Cas. 
■805. 

Partial pre-emption — How far can be allowed. 

A pre-emptor cannot be allowed to pick and 
-choose and pre-empt only as much property as 
be considers convenient to get. In that sense, 
partial pre-emption cannot be allowed. But the 
mere fact that the vendee has included in the sale- 
deed some property as to which the pre-emptor 
bas no right of pre-emption at all, would not de- 
prive the pre-emptor of his right to pre-empt that 
property as to which he has a right. A.I.R. 1936 
All. 732=1936 A.L.J. 456=58 All. 873 = 1936 A. 
W.R. 492=161 Ind. Cas. 753. 

Partial pre-emption — Right of pre-emptor ex- 
tending over entire property. 

A pre-emptor, whose right extends over the 
entire property sold, must take over the bargain 
111 its entirety and has no right to pre-empt a part 
•of the property sold on payment oT a proportion- 
ate part of the price, 

Where a person sells one-half to a collateral and 
Ihe other half to strangers and no terms arc speci- 
fied in the deed as regards individual payment of 
the money, another collateral who sues to pre- 
empt one-half sold to strangers is not entitled to 
treat the transaction as divisible. AIR 1935 
Lab. 635=37 P.L.R. 131 = 160 Ind. Cas. 576 (1)'. 

Partial pre-emption — Sale by vendee to two 

pre-emptors— Suit by rival pre-emptor—Sub- ven- 
dees, whether entitled to resist suit-Rule against 
partial pre-emption— Waiver. 


Where the vendee sells the property to two n 
emptors the right of one of whom is superior 
that of the other, the sale does not involve a bre 
mg up of the bargain so as to offend against 
rule that a pre-emptor cannot pre-empt a n 
only of the property and the sub-vendees can 
be regarded as having waived their right of n 
cmption as against a rival pre-emptor A T 

P L R - 826 =" ^ su 


by vendor — Effect on right to pre-empt — Pre- 
emptor, if must include whole transaction. 

The right of pre-emption is in essence one of 
substitution and not of re-purchase, the pre-emp- 
tor being bound to take the place of the vendor 
in the original contract. 

Where lands belonging to the vendor, to third 
parties, and to the pre-emptor have all been in- 
cluded in a sale by the vendor, the would-be pre- 
emptor must follow .the general rule that pre- 
emption must include the whole transaction except 
that he may exclude his own lands, this exception 
being based on the impossible position that the 
pre-emptor would be forced to adopt as regards 
his Q>vn title if forced to pre-empt the whole. A. 
I.R. 1933 Pesh. 74=145 Ind. Cas. 739. 

Partial pre-emption. 

A person seeking pre-emption must sue to pre- 
empt all the property included in the conveyance 
of which he claims the benefit in respect of which 
his right of pre-emption exists, whether right is 
a superior one giving him preferential right of pur- 
chase or only an equal right to be exercised by 
the drawing of lots. 

A sold property lying partly in patti X and partly 
in patti Y. B, who was a co-sharer io patti X 
but not in patti Y sued to pre-empt the portion of 
the property sold lying in patti X. He made no 
claim to pre-empt the other portion: 

Held, that the suit was not maintainable. A. 
I.R. 1931 Oudh 52=7 O.W.N. 1098 = 129 Ind. 
Cas. 321. 

Partial pre-emption. 

Purchaser cannot be required to submit to a par- 
tial pre-emption nor is he entitled to demand it. 
114 Ind. Cas. 601 = 51 All. 267=1929 M.W.N. 
220=56 I. A. 80=33 C.W.N. 318=29 M.L.W. 
423=1929 A.L.J. 85 = 49 C.L.J. 141=A. I. R. 
1929 P.C. 58 = 56 M.L.J. 304 (P.C.). 

Partial pre-emption — Alternative prayer. 

Where pre-emptor claims partial pre-emption 
alleging vendor’s want of title to the rest, and in 
the alternative offers to pre-empt the whole pro- 
perty if Court holds that the vendor had title to 
the whole, is putting forth such alternative cases 
is not fatal. 116 Ind. Cas. 16=1929 A.L.I. 589 
= A . I . R . 1929 All. 398. 

Partial pre-emption. 

A sued B, one of two vendees B and C, for pre- 
emption and got possession of the whole property 
so1 ^; C then sued for recovery of his half share 
making B also a defendant and got possession. A 

then sued B for recovering half the price paid by 
him. 

Held, that A’s suit, not being one for pre-empt- 
ing a sale in part, did not infringe the rule of law 
against partial pre-emption. 117 Ind. Cas. 229 
'“A.I.R. 1929 Lah. 294. 

Partial pre-emption — Two properties — Effect 
of — Sale of — One capable of being pre-empted. 

If two properties are sold under a sale-deed, 
one of which is capable of pre-emption and the 
other is not and the property capable of pre-emp- 
tion is pre-empted, the vendee cannot lose his 
rights in the property which was not capable of 
pre-emption. That property must be deemed to 


Partial pre-emption— Lands belonging to ven- 
dor, third parties and pre-emptor included in sale 


remain vested in the vendee. It is immaterial 
whether the plaintiff did pay the whole or only a 
part of the total sale consideration. It would be 


i 


« 
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open to the plaintiff to ask the Court to apportion 
the consideration and reduce the amount in view 
of the fact that part of the property sold was not 
being pre empted, but if for some reason or other 
a pre-emptor omits to do so, and submits to a 
decree for pre-emption of a part of the property 
on payment of the whole amount, that would not 
destroy the rights of the vendee in the property 
which had not and could not have been pre-empted. 
88 Ind. Cas. 298 = A.I.R. 1925 All. 765. 

Partial pre-emption — Allowable if vende< 

breaks integrity of property. 

The principle of denying the right of pre-emp- 
tion except as to the whole of the property sold 
is that by breaking up the bargain the pre-emptor 
would be at liberty to take the best portion 01 the 
propei ty and leave the worst part of it with the 
vendee. But where the vendee has himself bro- 
ken up the property sold by parting with a por- 
tion of it he has no grievance when the plaintiff 
pre-emptors sue him for the remainder. This is 
not a case where the plaintiff is seeking to the pick 
and choose part of the property in the possession 
of the vendee. The vendee himself having parted 
with a portion of the property docs not suffer in 
any way whatsoever by plaintiffs not suing for the 
whole. 8 A. 642, Foil. 80 Ind. Cas. 960 =5 
Lab. 80 = A . I . R. 1924 Lah. 431. 

Partial pre emp.ion — Suit relating to part of 

property sold — M attainability . 

A person seeking pre eruption must sue to pre- 
empt all the property included in the conveyance 
of which he claims the benefit in respect of which 
his right of pre-emption exists whether such right 
is a superior one giving him a preferential right of 
purchase or only an equal right to be exercised by 
the drawing of lots. Thus a suit will not lie in 
respect of one of two parties. Case-law discussed. 

7 O W N. 1098=129 Ind. Cas. 321 = A. I. R. 
1931 Oudh 52. 

Partial pre-emption— Whole must be claimed. 

It is the duty of the pre emptor to claim pre- 
emption in respect of the whole of that part of the 
property sold as to which he has a right. If the 
vendee has included properties in which the plain- 
tiff has no right to pre-empt, the pre emptor is 
entitled to exclude them, but lie must nevertheless 
claim pre-emption in respect of the whole of that 
part with regard to which he has a right. If the 
plaintiff has omitted to sue for pre emption in res- 
pect of any portion of that part over which lie has 
right, his whole claim must fail. 70 Ind. Cas. 
132=45 All. 72 = 20 A.L.J. 810=A. I. R. 1923 
All. 48. 

Partial pre-emption. 

Partial pre-emption is forbidden by law. Suit 
for pre emption of only a portion of the land sold 
is not maintainable although the remaining portion 
may he covered by a house. 61 Ind. Cas. 30= 
19 A.L.J. 107= A . I . R . 1921 All. 201. 

Partial pre-emption. 

A pre emptor is not entitled to pre-empt a part 
on 1 v of the property sold. 40 Ind. Cas. 40 

(mm. 

Partial pre-emption — Subject-matter — Sale of 

a portion. 

A suit for pre-emption of a portion of the p«o- 
l>vrty sold is not m°*ntainablc • 18 Bom. L. R. 

693 = 35 Ind. Cas. 871. 
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Partial pre-emption — Subject-matter — Portion 

of property sold — Suit for — Maintainability of. 

A suit to pre-empt only a portion of property 
sold cannot be maintained even though the pre- 
emptor offers to pay full consideration money for 
that portion. 3 O.L.J. 7=33 Ind. Cas. 775. 
Partial pre-emption. 

A suit for pre-emption is not maintainable where 
the pre-emptor does not seek to pre-empt the 
entire property. 37 All. 529=13 A.L.J. 711= 
29 Ind. Cas. 1000. 

Partial pre-emption — Sale of two properties 

under one sale-deed — Specification of price— -Claim, 
to pre-empt only one property. 

Where two properties were sold under one sale- 
deed which separately specified the price of each 
of the propertie.s conveyed, it was held, that the 
transaction really amounted to a distinct and se- 
parate sale of each of the two properties and a per- 
son entitled to claim pre-emption of both the pro- 
perties could maintain a claim for pre-emption of 
cither of the two properties. (1905) 2 A.L.J. 
199. 

20. Price. 

See also PRE-EMPTION — PROPER 
VALUE. 

Price — Property sold in lieu of mortgage there- 
on — Market- value . 

Where the mortgagee’s personal remedy, for the 
amount on the mortgage which was larger than 
the market value of a certain property was time 
barred and he purchased the property for *he 
mortgage debt and a further sum of Rs. 100 in 
cash, held that the real sale consideration was the 
market value and nothing more. 18 A.L.J. 974 
=2 U.P.L.R. (All.) 373=59 Ind.* Cas. 679. 

Price — Exorbitant — Onus — Estoppel — 

Refusal of offer. 

If abnormal price is alleged to have been recited 
in the sale to defeat pre-emption, the vendee must 
prove actual payment of consideration and must 
explain the reason of such abnormal price. Ti e 
refusal of the pre-emptor, when property was 
offered to him before sale according to a wazib- 
ul-arz clause, operates as an estoppel. 17 A.L. 
J. 290=50 Ind. Cas. 126. 

Price — Onus — Recitals — Value of. 

In pre-emption suits the consideration in the sale 
deed must prima facie be taken as true, and the 
onus of showing that it was actually given can be 
shifted to the vendee only where the plaintiff 
shows that the price is very excessive. 

Where the property is fully worth the amount 
recited, the vendee is not bound to prove ail the 
details of consideration. 16 A.L.J. 533=46 Ind. 
Cas. 97. 

Price — Fictitious . 

A pre-emptor in a pre-emption suit can show 
that the price stated in the sale deed was far above 
the market value, in spite of the fact that the 
money stated in the deed was paid before *he Sub- 
Registrar and it is open to the vendee to show whv 
he was ready to nav the price stated. 36 All. 464 
= 12 A.L.J. 692=25 Ind. Cas. 403. 

Price — Relinquishment of ex-proprietary rights 

— Pre-emptor not bound to pay. 

A Zcmindari was sold, and for a certain con- 
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sideration the vendor relinquished his Sir rights 
to the vendor ; held, that the pre-emptor was not 
bound to pay the consideration for relinquisnment. 
24 Ind. Cas. 630 (AH.)!. 

Price — Vendee selling property to another. 

The purchaser from the vendee takes the pro- 
perty subject to tre right of pre-emption and the 
pre-emptor is bound to pre-empt only the first 
sale making the subsequent purchaser a party to 
the suit so as to bind him by the proceedings, 
The price payable by the pre-emptor is that paid 
by the first vendee to the vendor. 35 All. 385= 
11 A.L.J. 527=20 Ind. Cas. 424. 

Price — Pre-emptor’s duty — Vendee’s 

rights . 

When a vendee, disregarding the covenant in a 
sale-deed voluntarily pays off the prior mortgage 
debt on the property, the pre-emptor is not bound 
to recoup the same. 19 Ind. Cas. 647 (All.). 

Price — Onus — Fictitious price. 

The onus in a pre-emption suit is on the plain- 
tiff to show that the consideration set forth in 
the sale deed is fictitious. He should prove either 
the actual contract price or the market value of 
the property. 14 Ind. Cas. 158 (All.). 

Price — Unreasonable — Effect . 

The refusal by pre-emptor to purchase at the 
price offered under the belief that the price was 
unreasonable, does not result in the loss of the 
pre-emption right. 33 All. 637=8 A.L.J. 700 
= 10 Ind. Cas. 626. 

Price — Principle of settlement — Custom 

recorded — Reasonable or otherwise. 

A wajib-ul-arz recorded that in case there was 
a dispute between the vendor and the pre-emptor 
regarding the price, it will be settled on the 
basis of Rs. 200 a biswas. 

Held, that the custom was not reasonable and 
could not be enforced. 

Held, also that there being no dispute as to the 
price between the vendor and the pre emptor, the 
provisions of the wajib-ul-arz did not apply. 7 
A.L.J. 504=6 Ind. Cas. 118. 

Price — Portion not legally payaole — En- 
cumbered Estates Act. 

When the consideration for sale is a debt due 
to the purchaser by seller, the consideration be- 
comes fictitious if the debt is extinguished under 
the Encumbered Estates' Act of 1903. 7 A.L.J. 
77=5 Ind. Cas. 520. 

Price — Price stated in sale-deed alleged to 

be fictitious — Burden of proof. 

When a plaintiff pre-emptor comes into Court 
alleging that the price entered in the sale deed is 
fictitious, it rests on him to give some prima facie 
evidence that this is the case. But comparatively 
slight evidence is sufficient for such purpose, and 
it will then be for the parties to the sale to show 
that the price alleged to have been paid was 
actually paid. 28 A. 617, not foil. (1907) A.W. 
N. 202=4 A.L.J. 531=29 A. 618. 

Price — Power gi*-en by wajib-ul arz to ap- 
point arbitrator to settle price — Wajib ul-arz un- 
enforceable. 

Where the terms of the wajib-ul-arz were that 
when there was a dispute with rcsnect to the price 
of a property, the matter should be referred to 
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arbitration, and if the parties did not refer it, the- 
Collector should have power to appoint an arbi- 
trator. 

Held, that the clause was incapable of enforce- 
ment and the wajib-ul-arz did not enable to fix a 
substitute for the contract entered into between 
the vendor and the vendee, a different contract 
with regard to the consideration for the sale. 
(1906) 3 A.L.J. 479. 

Fancy price — Separate sale deeds in respect 

of each item — Attempt to defeat pre-emptive 
right. 

If a vendee is willing to pay even a fancy price 
many times the value of the property, the pre- 
emptor who wants to take over the property can 
do so only on payment of that fancy price. The 
parties are quite at liberty to arrange that the 
sale should be carried out by separate conveyances 
and to fix the price of each item at their pleasure, 
even so as to prevent pre-emption, provided the 
purchase money as set forth in each conveyance 
is in each case actually paid. 1906 A.W.N. 155 
=3 A.L.J. 305=28 A. 617. 

Price offered by purchaser — Non-offer by 

pre-emptor how far a mere formality. 

The pre-emptor must be ready to pay the same 
price for property and to give the terms as the 
purchaser is shown to have given; this is not a 
mere formality, but an essential, going to the 
very foot of the right of pre-emption. (1902) 1 4 
Bom. L.R. 811. 

Price — Covenant to sell to co-sharer — 

Meaning of. 

An agreement by which one co-sharer coven- 
ants to sell his share to the other willing to buy 
the same at the "proper sale price" is valid in 
law. The "proper sale price" means the market 
price. 10 C.L.J. 626=14 C.W.N. 295=4 Ind. 
Cas. 743. 

Price — Vendor found to have had little only 

to part. 

A right of pre eruption is a right of substitution 
and the pre-emptor steps into the shoes of the 
vendee in respect of all his rights and obligations 
under the sale. When the vendor is found sub- 
sequently to the sale to have owned only part of 
the land sold, the purchaser, if he acted bona fide 
cannot be compelled to surrender the remnant 
portion of his purchase to a pre-emptor at a less 
sum than that which he paid for the entirety of 
his purchase, if the purchaser selects to abide by 
his bargain and retain the residue at the amount 
he paid for- the whole. 103 P.R. 1919=53 Tnd 
Cas. 506. 

Price — Burden of proof— Want of good faith 

— Market value, when to be allowed. 

Where it is clear that the price of the pre-em- 
pted property is highly exaggerated the Ccurt 
is justified in concluding that the pr? C e has not 
been fixed in good faith and in allowing only its 
market value. 76 P.W.R. 1914=174 P I R 
1914=24 Ind. Cas. 880. ' * ' 

Price — Proof . 

In order to pro’-e the payment of consideration 
of a very larcre sum w : thout receipt, in th" sal * of 
an immoveable property, subject to pre emotion 
the vendor’s mere oral testimony and that of the 
witnesses happening to be the vendee’s Mends i s 
not sufficient; but a strong evidence is necessary 



PRE-EMPTION— 20. Price. 


1792 


*79i 


134 P.W.R. 1912=9 P.L.R. 1912 (Supp.) = 16 
Ind. Cas. 495.. 

Price — Pre-emptor if bound to pay more 

than the amount fixed in a decree. 

A prc-emptor is not bound to pay more than 
the amount fixed in a pre-emption decree as the 
price at which the sale took place. 55 P.W.R. 
1912=91 P.L.R. 1912=13 Ind. Cas. 647. 

Price — Property sold subject to mortgage— 

Vendee discharging mortgage — Pre-emptor, if 
can redeem only equity of redemption. 

Where property had been sold subject to a 
mortgage and the vendee pays off the mortgage 
a prc-emptor must pay the whole of the purchase 
money paid by the vendee before he can pre-empt 
the property: he cannot pre-empt only the 
cquitv of redemption. 74 P.W.R. 1912=43 P. 
R. 1912=97 P.L.R. 1912=13 Ind. Cas. 430. 

Price fixed in bad faith — Remedy — Market 

value to be ascertained. 

Where the sale price is not fixed in good faith 
the market price must be ascertained and taken 
as the price to be paid by the prc-emptor. 87 P. 
R. 1911=245 P.W.R. 1911 = 13 Ind. Cas. 802. 

Price — Duty of pre-emptor — Fraud. 

Where the purchaser agreed to pay the seller 
certain moneys under a compromise decree obtain- 
ed by fraud, a prc-emptor must pay the price set 
out in the sale-deed unless he establishes mala 
fides on the part of the vendor or purchaser. 3 
O.L.J. 498=36 Ind. Cas. 739. 

p r i ce _ Set off— Money left with vendee to 

discharge encumbrances. 

A pre-emptor cannot in a suit for pre-emption 
claim in reduction of the purchase money such 
interest to which lie may become entitled by rea- 
son of the failure of the vendee to pay him and 
to the other creditors of the vendor moneys 
which had been left with him out of the sale con- 
sideration for discharging encumbrances on the 
property sold. 21 O.C. 269=48 Ind. Cas. /44. 

Price— Reality of— Burden of proof. 

Where the pre-emptor prima facie proves that 
the price in the sale deed is fictitious, the burden 
of proving that it represents the real price is on 
the vendee. 48 Ind. Cas. 513 (Otidh). 

Price— Liability of pre-emptor to pay actual 

price. . 

Pre-emptor must pay the actual price paid by 
the vendee even though it be much above the 
market price and it be paid for the pbn>osc ot an- 
noying the prc-emptor. 9 Ind. Cas. 58 (Oudn). 

21. Priority. 

Priority— Plaintiff and vendee— Co-sharers— 

Widow of vendor’s husband’s brother— If has pre- 
ferential right. 

The plaintiff, a Muhammadan sued for pre- 
emption, on the ground that she was vendor’s 
husband's brother’s widow and co-sharer with the 
vendee and thus had a preferential right; it was 
held that plaintiff was not entitled to pre-empt 
i', her connection merely by marriage is no rela- 
tion 33 1 11 <1 . Cas. 801 (All.). 

Priority — Claim by preferential claimant 

brought after decree by remote claimants — Limi- 
tation 

A remote prc-emptor obtained a decree, subse- 


quent to which a preferential claimant brought 
his suit for pre-emption against defendant who 
had obtained a decree, more than a year from the 
date of the sale but within a year of the decree. 

Held, the suit was barred by limitation. 13 A. 
L.J. 383=28 Ind. Cas. 691. 

Priority — Karibi wa khandani — Female re- 
lated through female. 

A Hindu widow who is related to the vendor 
through a female is not a Karibi wa Khandani' 
and has no preferential right. 36 All. 451 = 12 
A. L.J. 725=26 Ind. Cas. 494. 

Priority — Death of plaintiff pending suit — 

Sons brought on record if can take advantage of 
their father’s relationship at date of suit. 

Where a suit is filed for pre-emption by a near 
relation on the ground that he was more nearly 
related to the vendor than the vendee ami he 
died pending suit and his sons who were brought 
on record as plaintiffs were with the vendee 
equally related to the vendor, the sons cannot 
take advantage of their fatser’s relationship at 
the date of suit and claim the preferential right 
their father had as a nearer relation. 36 All. 63 
= 12 A. L.J. 18=22 Ind. Cas. 678. 

Priority — Vendee — Co-share r by virtue of 

previous sale. 

Priority as between the prc-emptor and the 
vendee must be decided with relation to the state 
of things existing at the time of the sale and not 
at any later period. 90 P.R. 1919=27 P.W.R. 
1919=52 Ind. Cas. 557. 

Priority — Heirs of occupancy tenant. 

The heirs of an occupancy tenant have a pre- 
ferential right of pre-emption over the landlord 
in respect of a sale of the occupancy bolding. 11 
P.L.R. 1915=256 P.W.R. 1915=27 Ind. Cas. 
642. 

Priority — Pre-emptor and vendee equally 

entitled to pre-empt — Division between vendee 
and pre-emptor. 

Where the pre-emptors and the vendee have 
equal right of pre-emption the prc-emptor can 
pre-empt one half and the vendee can retain the 
other half. 87 P.R. 1911=245 P.W.R. 1911 = 
13 Ind . Cas. 802. 

I 

22. Proper value. 

See also PRE-EMPTION — PRICE. 

Proper value — Sale price higher than market 

price, paid in good faith. 

The law of pre-emption is not meant to oar ab- 
solutely the sale of landed property to an out- 
sider. It is not unnatural that an outsider who 
wishes to retain the property should pay slightly 
more than a person entitled to pre-empt would be 
willing to offer. The law docs not mean that if 
he does this in good faith, that is, if he actually 
pays the money with no intention of taking it 
hack again, he should he forced to part with the 
property at the market price to his loss. A.I.R. 
1943 Oudli 274=1943 O.W.N. 165=207 Ind. 
Cas, 532. 

Proper value — Compensation of improve- 
ments — Appreciation in price due to war — Vendee 
should not get its benefit. 

Compensation for improvements is allowed on 
equitable grounds and it cannot he said that it is 
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rt’quitablc that, the veildee should get the benefit 
of the appreciation in prices due to war, merely 
because the suit has dragged on for years and 
years. A.I.R. 1943 Pesh. 76=209 Ind. Cas. 
113. ' . . 

Proper value — Price — Fixation of. 

In fixing the pre-emption price, the safe and 
reasonable guide is to allow the market price at 
the time. Convenience is not the criterion. 
•200 Ind. Cas. 297=1942 N.L.J. 218=1. L.R. 
(1942) Nag. 315. 

Proper value — Evidence — Determination of 

market- value. 

Where, in a claim for pre-emption, the vendee 
' establishes that the bulk of the amount stated in 
the sale deed was paid before the Sub-Registrar, 
at is the best evidence of what has been paid. It 
is not then necessary for the Court to determine 
the market price of the property sought to be pre- 
empted by other evidence. A.I.R. 1941 Pesh. 
52=195 Ind. Cas. 26. 

Proper value — Exception to validity of items 

of consideration which have in fact changed hands 
if can be taken — Burden of proving reality of con- 
sideration. 

The right of pre-emption is a right of substitu- 
tion for the buyer and it is not open to a plaintiff 
in a pre-emption suit, while claiming to enforce 
this right of substitution, to take exception to 
the validity of the items of sale consideration 
vyhen, as a matter of fact those items of 5 wpside- 
raiion have changed hands. 

, Where, therefore, the vendor who had execu- 
ted a mortgage during his minority in favour of 
the vendees, agrees on attaining majority at the 
time of the sale to pay off the mortgage debt and 
the vendees agree to set off that amount out of 
the, total sale consideration entered in the sale 
deed, the transaction is perfectly legal and its 
legality cannot be impugned either by the vendor 
or the pre-emptor. 

The fact that the vendee had some influence 
•over the vendor is an additional circumstance 
tending to cast doubt on the genuineness of the 
amount of consideration as entered in the sale- 
deed. That being so, the burden of proving that 
the ostensible consideration was the real conside- 
ration is on the vendee. A.I.R. 1940 All. 12 — 
1939 A.L.J. 935 = 1939 A.W.R. 741 = 187 Ind. 
Cas. 41. 

* Proper value — Market price, when to be 

considered . 

The question of market price of the property 
sold can only arise when it is not possible to as- 
certain the actual price. A.I.R. 1938 All. 204= 
1938 A.L.J. 128=1938 A.W.R. 60=175 Ind. 
•Cas. 140. 

Proper value — Set-off. 

There is no illegality if the vendee sets off the 
money actually due to him under mortgages 
against sale consideration payable to the vendor. 
A.I.R. 1938 All. 204=1938 A. L. 1. 128--.10.S8 
A.W.R. 60=175 Ind. Cas. 140. 

r-Proper value. 

Sale-deed would not be vitiated by the mere 
fact that the price is above the market price. It 
would not justify the Court to reduce the sale 
consideration. A.I.R. 1938 All. 204=1938 A. 
•L.J. 128=1938 A.W.R. 60=175 Ind. Cas. 140. 

12— F. Y. D.— 57 


-^—Ptoper V^lue— Proof . , ‘ 

The initial 1 burden lies on plaintiff to show that 
the consideration in the sale-deed is not real. If 
the evidence docs not enable the Court to arrive 
at a conclusion - as to the actual price that changed 
hands, the' : ‘Court has to ascertain the market- 
value. 1938 AiL.J. 975=1939 A.W.R. (II. C.)! 
632. !.'.A~ v. ... 

Proper value — Evidence. 

In a Suit'fdr pre-emption, in the absence of any 
evidence of; the market-value of the property sold, 
the sum: actually paid by the defendant to the 
vendor must be taken as a good guide in fixing the 
market-value and must be deemed to be the fair 
market- value of the property sold. A.I.R. 1937 
Oudh 367=1937 O. W. N. 523=168 Ind. Cas. 
207. ' 

Proper value — Part of the sale- consideration 

fourid to be fictitious — Market-value, calculation 
of. 

Where it is found that a portion of the sale- 
comudcration is fictitious and neither party has 
adduced aqy evidence of the market-value of the 
property, thefi the sum actually paid by the de- 
fendant to the vendor as the price of the property 
in suit must be deemed to be the market-value of 
the property and the plaintiff can pre-empt the sale 

^ 7 Pa iQ? 7 I n ^°/* 7 th x^ t ¥? ount * A I R - 1937 Oudh 
367= 1 937 > O . W . N . 523=168 Ind. Cas. 207. 

“T Pr0p t e L J aIue - Suit f° r — Question of market- 
value, whether relevant, 

^ In a sffit ! rac ^re-emption, where the vendee de- 
finitely estab hshes that he has paid the price given 
in the sale-deeds, he is entitled to the full sum 

r . T - he on, y PO‘ n t f°r decision 
would be whether in tact the payment has been 

made It is; open to the pre-emptor to prove that 
a portion' has been refunded but he has to prove 
it affirmatively and not by raising mere suspicions. 
In the absence of clear proof of refund from the 
si<!e of the pre-emptor, the mere fact that pay- 
ment has-been established shall per se be enough 
to entitle the vendee to the price claimed. The 
question as to what is the market-value and the 

inference adverse to the vendee from 
the fact that there is a great disparity between 
he market-value and the price alleged to have 
xen Paid, are considerations absolutely irrelevant 

them the 1 Col,rts shou,d not go into 

them at alb 0 The vendee may have paid a fancy 

P*' C ? l ?. g 5* - a ' footm £ or may have paid a ridicu^ 

louslylngb sum to deter the pre-emptor f,om 
snatching the land away from him. It is no busi- 
ness -of the Courts to find out why he has mil •, 
la.g* SU" 1 if It is found that he has, asa ma,L r 
o tact paid ft. A.I.R. 1936 Pesh. 12=160 Ind 

vas . 4a^.. , , 

rw* !2 P r vaIu< L-. Pric e in sale-deed fictitious — 

of in ? ourt — Pn ce actually paid— Admissibility 
of, in fixing market-value. y 

In a sait for pre-emption, even if no notice has 
been given of the intended sale the Co.,rt cu iJ 
fix the fair market-value, if the price fiver! S - h °! , ,! d 
sale-deed is found to be fictitious or not fixed in 

Proper value. • • . . 

A pre-empted- ,who doubts whether the consider 
at, on has been truly expressed in the deed is e T 
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titled to have the question determined by the 

Court. A.I.R. 1931 Pat. 72=13 P.L.T. 38= 
130 Ind. Cas. 165. 

Proper value — Mere opinions — No value. 

Merc opinions of the witnesses without mention 
of grounds on which such opinions are based are 
of no value in determining the correct market-value 
of the property. 120 Ind. Cas. 595=A.I.R. 1930 
Lah. 321. 

Proper value — Proof of— Shifting of onus. 

Very slight evidence would, in a pre-emption 
suit, where the pre-emptor challenges the bona 
fides of the price entered in the sale-deed, shift the 
burden of proof upon the defendant vendee to prove 
that the price entered in the deed is correct and 

that the consideration stated therein has actually 

passed. But such slight proof as is offered by the 
pre emptor as a pnma facie proof of his case 
must consist of relevant and admissible evidence 
and must be such that if believed by the Court 
asked to arrive at the finding would justify it in 
arriving at a finding as to the fictitious nature of 
the consideration. 5 All. 184; 9 All. 225; 29 
All. 618; 4 O.C. 247 and 14 O.C. 1, Rel. on. 

122 Ind. Cas. 770=4 I.uck. 396=6 O. W. N. 

1334 = A.I.R. 1930 Oudh 101. 

Proper value — Price higher than market-value 

— Pre umption fictitious nature. 

In a suit brought by a pre emptor challenging 
the bona fides of the price entered in sale deed, 
the fact that the price entered in the deed is 
higher than the market-value would be a very 
strong piece of circumstantial evidence going to 
show the fictitious nature of the price entered in 
the deed. But it, in no case, should be considered 
as conclusive. 3 O.L.J. 543 and A.I.R. \J2/ 
Ornlh 361, Rcl. on. 122 Ind Cas. 770=4 Luck. 
396=6 O.W.N. 1334= A.I.R. 1930 Oudh 101. 

Proper value — Fictitiousne s — Onus. 

As to the fictitiousness of consideration it is a 
settled rule of law that a very slight proof will 
shift the burden on vendees to prove the actual 
nsvmcnt of the ''rice entered in the deed. 4 O. 
C 247 Foil. 119 Ind. Cas. 459=6 O.W.N. 630 
= A.I.’r. 1929 Oudh 486. 

Proper value — Fictitious in part — Presump- 
tion as to whole. _ . 

In a suit for pre emption if one item of c< mo- 
deration is proved to he fictitious, the entire con- 
sideration entered in the sale deed of which tins 
item forms a part must he deemed to he fictitious 
and the conclusion is that the sale consideration 

entered in the deed is not bona .JT r ,, 
Cas. 459 = 6 O. W. N. 630=A.I.R. 1929 Oudh 

486. 

Proper value— Fixing of— Procedure 

I11 order to determine the market value or tin 
property in dispute in a ore emotion suit it w ad- 
visable first to determine what amount was actual!. 

ti( , nm i (M . the sale deed, for that amount is a 
good guide to help in determ, mug the , market 
value if it cannot otherwise b- fully csta»h> led . 

10 O.C. 88. Foil. 119 Ind. Cas. 450—6 O \\ 
X. 630= A.I.R. 1929 Oudh 486. 

Proper va’uc — Fixing of — Considerations. 

Whore the Court arn~cs at a finding that the 
prire fixed in ihe deed has not been fixed in good 
faith i, is its duty to determine what is the fair 


market value of tfic property sold. . No doubt itt 
many cases the price actually paid is a very good 
indication for determining the fair market value 
of the property sold, and that it is an element 
which the Courts must consider in determining 
the market value but the Court must not treat 
the money actually paid as conclusive evidence of 
the market value. The market value, however so- 
determined should not exceed the sale price men- 
tioned in the deed. 118 Ind - . Cas. 85=6 O.W. 
N. 264=4 Luck. 643=A.I.R. 1929 Oudh 244. 

Proper value — Onus — Absence of evidence 

— Procedure . 

The burden of proof of the market value of the 
land pre-empted lies in the first instance upon the 
plaintiffs. If they fail to discharge it and the 
defendants produce no evidence upon which the 
Court can ascertain the true market value the 
plaintiffs can only obtain a decree for pre-emption 
upon payment of the sum, if any, admitted by the 
defendants to be the market value or failing that 
the sum mentioned in the deed. But they cannot 
in any case he compelled to pay more than the 
latter sum. Ill Ind. Cas. 631 = 5 O.W.N. 646 
=3 Luck. 674=A.I.R. 1928 Oudh 384. 

Proper value — Vendee holding decree for sale 

—Pre-emptor cannot claim to pay only real value. 

Where a property is sold for more than its real 
value to a person holding a decree for sale against 
that property, any person who wants to pre empt 
that property must satisfy the decree of the ven- 
dees to the same extent as the vendees were pre- 
pared to treat the same as ‘satisfied and he will 
not he entitled to pre-empt the same by paying 
the real value of the property. 101 Tnd. Cas. 
518= A.I.R. 1927 AIL 540. 

Proper value — Actual sale price paid. 

Plaintiffs pre-emptors in pre-emption suits arc- 
very apt to imagine that they acquire property at 
what they arc pleased to call the market rate. It 
would be a mistake if pre-emptors were encouraged 
in the notion that they can compel vendors to offer 
for property which is being sold. The true mar- 
ket price of ordinary property is not easily to be 
ascertained and if it is shown that the money set 
out in the sale deed has actually changed hands, 
the plaintiffs pre-emptors must pay that sum if 
they desire to get that property by pre emotion. 
49 All. 689=25 A.L.I. 44l = A.I.R. 1927 All 
441 = 102 Ind. Cas. 155. 

Proper value — Question arises when no bona- 

fides exist. 

A Court in a pre-emption suit can decide cn 
facts whether the property was sold for a fancy 
or a fictitious price, and can further determine its 
market value if it holds that the sale price was 
fixed in bad faith. But in the absence of actual 
evidence to show that the price was so fixed, no 
legal presumption to that effect can arise simply 
because it is found that the price paid by the 
vendee, as well as even, that offered by the pre- 
emptor are, in view of the recorded income cf 
the property, such as no reasonable man actuated 
bv business principles would offer. 3 O.L.J- 
543. Foil. 104 Ind. Os. 664 =4 O.W.N. 79 s 
= A.I.R. 1927 Oudh 361. M 

Proper value — Sum actually paid. # 

Where one of the items of consideration in 

sale deed is found to be fictitious and when » 

# 
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is no satisfactory evidence of the market value of 
the land, the sum actually paid may be taken to 
be the proper value. 92 Ind. Cas. 258=7 L.L, 

J. 559=26 P.L.R. 835=A.I.R. 1926 Lah. 10. 

Proper value — Fanciful sale price — No fraud. 

The pre-emptive price, properly speaking, be- 
longs to the vendor, if it bas not been already paid 
by the vendee. The fact that the vendor was 
cognizant of the sinister motive of the vendee and 
in fact abetted or whetted it, would make no dif- 
ference, for one is quite justified in getting the 
best value he can, provided he does not commit 
any fraud on any party concerned. 89 Ind. Cas. 
768=A.I.R. 1926 Nag. 171. 

Proper value — Fictitious nature— Onus. 

The burden primarily rests on the pre-emptor 
to support his allegation by some prima facie evi- 
dence that the price entered in the sale deed is 
fictitious or inflated, and that even if the defend- 
ant's admission that the consideration was paid 
privately and not before the Sub-Registrar be 
treated as evidence in favour of the pre-emptor so 
as to shift the burden to the defendant to adduce 
cogent evidence in support of the payment of the 
price recited in the deed, the defendant could dis- 
charge the onus so shifted by proof of facts and 
circumstances showing that the price stated was 
actually paid. 29 All. 618, Foil. 89 Ind. Cas. 
768= A. I. R. 1926 Nag. 171. 

Proper value — Question when arises. 

When the plaintiff in a suit for pre-emption 
alleges that -the price stated in the sale-deed is 
fictitious and the allegation is denied, the Court 
has to determine whether the price stated in the 
deed is fictitious as alleged, and, if so, what the 
fair market value of the property is. If the plain- 
tiff succeeds in showing that the price stated in 
the sale-deed is fictitious, he is not entitled to ac- 
quire the property for the price actually paid, but 
must pay for it a price equivalent to the fair mar- 
ket value. 4 O.C. 158 and 6 O.C. 327, Foil. 
98 Ind. Cas. 757 (Oudh). 

Proper value — Sale in lieu of debts — Calcula- 
tion of value. 

In cases where property is sold in lieu of old 
debts, and if the vendor sells to discharge the 
debts and the debts are wiped out, the considera- 
tion for pre-emption is not the nominal value of 
the debts, i.e., their arithmetical total, but their 
present or market value. 75 P.R. 1901, Foil. 
78 Ind. Cas. 218= A. I. R. 1925 Nag. 194. 

Proper value — Oudh Laws Act, Ss. 6 to 15 

— Payment of incumbrances — Computation of 
purchase money. 

Where a property subject to \ right of pre- 
emption is sold and after the sale the vendee 
pays off incumbrances on that property this pay- 
ment ought to be included in the pu -chase-money 
specified in the decree for pre-emption. 

The pre-emption decree may be moulded in 
accordance with the justice of the case. 

The general principle is that a plaintiff suing 
for possession will not obtain an unconditional 
decree in cases where the party in possession has 
satisfied an encumbrance subsisting upon the 
estate at the time he came into possession, which 
otherwise the plaintiff himself would have to 
meet. There may be cases in which a Court 


would hold that the vendee had paid off incum- 
brance in bad faith or improvidently, and would 
refuse to add this payment to the money payable 
under the pre-emption decree: or the interests of 
third parties may be involved. The general rule 
does apply to pre-emption decrees like other 
decrees for possession of property, 74 Ind. Cas. 
503=10 O.L.J. 112=A. I.R. 1924 Oudh 1. 

Proper value. 

Where the part of the consideration was found 
to be bogus, the High Court on the admission of 
defendant that market value should have been 
determined remanded the case for finding the 
same. A. I.R. 1923 Lah. 308. 

Proper value — Debt exceeding value of pro- 
perty. 

Where the personal remedy for a mortgage 
debt is barred by limitation and the mortgage 
debt exceeds the value of the property, the value 
of the property for purposes of pre-emption is 
only the market value of it. 59 Ind. Cas. 679= 
43 All. 137=18 A.L.J. 974=A.I.R. 1921 All. 
290. 

Proper value — Transferability — Limits. 

A gift of the right to continue the suit for pre- 
emption pending at that time is not a gift of the 
right to institute a suit thereafter and is valid in 
law. It is settled law that a transfer by inheritance 
of the pre-emptor’s property subsequent to the 
sale which is to be pre-empted, transfers to the 
heir the right of pre-emption. It is also settled 
law that a transfer of the pre-emptor’s property 
by sale to a stranger subsequent to the sale to be 
pre-empted does not transfer the right of pre- 
emption to the vendee. 70 Ind. Cas. 53=25 O. 
C. 319=9 O.L.J. 456= A. I. R. 1922 Oudh 289. 

23 . Rival pre-emptors . 


-Rival pre-emptors — Sale of some properties 
— Suit to pre-empt one of them on ground of vici- 
n . a 6 e — Vendee can resist such suit on strength of 
title to adjoining property sold to him by same 
sale deed. 

A vendee, in a suit brought to enforce, on the 
ground of a vicinage, a right of pre-emption in 
respect one of the properties purchased by him, 
can successfully resist the suit on the strength of 
his title to an adjoining property conveyed to him 
by means of the same sale deed. A. I.R. 1946 
Lah. 345=226 Ind. Cas. 220=48 Pun.L.R. 442 
= I . L . R . (1947) Lah. 166 (F.B.). 

Rival pre-emptors. 

Plaintiff in a pre-emption suit cannot, by mak- 
ing a purchase subsequent to the institution of 
the suit, improve his posit : on. A.T.R 1033 All 

217=1933 A.L.J. 82=145 Ind. Cas. 396 

—Rival pre-emptors — Equal rights— Lots to 
be drawn . 

Where m a case of pre-emption the plaintiff 
and the vendee are equally entitled to pre erupt 
the property the question as to who is entitled to 
the property should ho decided by drawing l n K- 

9 ° C. 271. Foil. 91 Ind . Cas. *1020™ Lurk 

13 O.L.J. 166=6 O.W.N 1141 — \ r p 

1927 Oudh 124. 1 H4J-A.I.R. 

Rival pre-emptors — Procedure 

Where Pending a suit f or pre empt ; , b 
vendee sells the property to one having an equal 
r.ght to pre-empt, the proper procedure Is to 
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divide the property among the plaintiff and the 
vendee’s vendee. A.I.R. 1923 All. 294, Not 
Foil. 90 Ind. Cas. 238=48 All. 221=24 A.L.J. 
130= A.I.R. 1926 All. 180. 

Rival pre-emptors — Who are not. 

A chakdar by reason of his being under-pro- 
prietor in the same mahal has not a preferential 
right, where the property sold is held on a 
superior proprietary tenure, to the holder of the 
superior proprietary tenure in another mahal. 93 
Ind. Cas. 371=A.I.R. 1926 Oudh 350. 

Rival pre-emptors . 

A subsequent transfer by vendee even in favour 
of a co- sharer of equal degree with the pre- 
omptor defeats the latter's right. 72 Ind.* Cas. 
247=4 L.R.A. Civ. 347=A.I.R. 1923 All. 294. 

Rival pre-emptors — Consent to sale by one 

set — Waiver. 

Consent to the sale by one set of rival pre- 
emptors is a complete waiver and lets in any rival 
pre-empter who comes forward. 106 P.R. 1916 
= 36 Ind. Cas. 694. 

Rival pre-emptors — Right of appeal. 

Ordinarily the pre emptor whose decree is dead 
has no concern with a rival pre-emptor except 
costs. Hut where other complicated questions 
injuriously affecting his interests are involved, he 
can appeal so far as those questions are concern- 
ed. 87 P.W.R. 1909=81 P.L.R. 1909= 4 Ind. 
Cas. 629. 

Rival pre-emptors. 

In the case of rival pre-emptors the right of ac- 
quisition of property is determined by lot under 
S. 9, Oudh Laws Act. 19 O.C. 185 Note=37 
Ind. Cas. 170. 


24. Subject-matter. 

See also PRE-EMPTION— PARTIA L PRE- 
EMPTION. 

■Subject-matter — Mortgagee right, if immov- 


able property — Sale of mortgagee right — Suit for 
pre-emption, if maintainable. 

Mortgagee rights in land fall within the defini- 
tion of immovable property and suit for pre- 
emption with respect to sale of such rights may 
be maintainable. A.I.R. 1934 Lah. 143=154 
Ind. Cas. 695. 

Subject-matter — Object of law— Principle, 

if applies to sale of ijmali share. 

The object of the law of pre-emption is to keep 
out strangers an<l any transaction, whether of sale 
mortgage or lease may be pre-empted if it offends 
against the local conditions of that law. No such 
general principle applies to sales under tie 
Revenue Sale Law nor is there any section which 
gives a right to the Court to go behind the docu- 
ment of incumbrance if the legal effect of it > s 
clear. A.I.R. 1933 Pat. 523=14 P L.T. 473 = 
146 Ind. Cas. 963. 

Subject-matter— Part used by public. 

Although the public have a right to pass 
through the plot to he pre-empted, the whole plot 
remains a compact one for purposes of pre-emp- 
tion and the plaintiff is entitled to pre-empt he 
whole of that plot. 7 A.E.J. 641, Foil .103 
Ind. Cas. 897 = 25 A.L.J. 1034=A.I.R. 1927 

All. 504. 


Subject-matter . 

The sale of his house by a ryot will not give 
•rise to a right of pre-emption. 93 Irid. Cas. 279 
= 13 O.L.J. 463= A.I.R. 1926 Oudh 361. 

Subject-matter. ■ 

A mere option of re-purchase cannot be said to 
be immovable property.- 78 Ind. Cas. 171=5 

L.R.A. Civ. 1I0=A.I.R. 1924 All. 743. 

• • , 

Subject-matter — Transfer of sir plots. 

The interest of* an owner in sir plots is a pro- 
prietary interest and the transfer of the sir plots 
is in fact a transfer of his proprietary 
interest. 79 Iiul. Cas. 645=46 All. 165=22 A. 
L.J. 5=5 L.R.A. Civ. 5=A.I.R. 1924 All. 

447. 

* » 1 | ■ t < t 4 

Subject-matter — Interest of pre-emptor 

decree-holder. 

The right, title and interest of pre-emptor dec- 
ree-holder under a decree for pre-emption, before 
payment of decretal money is a contingent inte- 
rest and is an interest in immovable property and 
suit for pre-emption is therefore maintainable in 
respect of that right, if it is sold by decree-holder 
to a third person. 77 Ind. Cas. 618=26 O.C. 
295= A.I.R. 1924 Oudh 125. 

Subject-matter — Mokurrari land. 

The law of pre-emption was founded on the sup- 
posed necessities of a Muhammadan family aris- 
ing out of their minute sub-division and iiifer- 
division of ancestral property. It is therefore 
purely a creature of the- Muhammadan Law and, 
as the exercise of the right is adverse 10 public 
interest, the Courts are not disposed to recognise 
this right beyond the strict limits of the Muham- 
madan law or beyond the decision of the Courts. 
There is no right of pre-ejnption in mokurrari 
land . 71 Ind. Cas. 318=1923 P.H.C.C. 22= 
A.I.R. 1923 Pat. 217. 

I * 9 • % 

Subject-matter. ? 

Where a suit, as brought, is a . suit to enforce 
pre-emption in respect of a claim to what was 
really a doubtful title, it cannot be entertained. 
69 Ind. Cas. 110=9 O.L.J. 317=25 O.C. 258= 
A.I.R., 1922 Oudh 223 » ... 

Subject-matter. 

In a suit for pre-emption relating to liaqiat 
mutfarriqa in a village, the Court found that the 
haqiat once formed part of the 30 biswas mahal, 
but circumstances had altered and the said haqiat 
ceased to be a part of that mahal, held, the provi- 
sions of the wajib-ul-arz relating to pre-emption 
did not apply to the property in suit. 59 Ind. 
Cas. 366=18 A.L.J. 120=2 U. P.L.R. (All.) 
30 . 

• 4 * 

Subject-matter — Creation of adhlapi tenuie. 

I lie creation of the adhlapi tenure does not 
amount to a sale liable to he pre-empted when no 
money consideration is to pass at all. 62 Ind. 
Cas. 932 = 2 Lah. 199=87 P.L.R. 1921=A.I.R. 
1921 Lah. 82. 

Subject-matter — Whole property sold to b« 

included. 

Plaintiff in a suit for pre-emption must sue to 
pre-empt the whole property sold or mortgaged 
and in respect of the whole transaction. 18 A : 
L.J. 104=2 U. P.L.R. (All.) 45=57 Ind. Cas. 

10 . • •' ' ' ! •••’ ' ■ - 
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Subject-matt e r — Right to — Haqiat — Mut- 

farriqa — Application . 

In a suit for pre-emption relating to haqiat- 
Mutfarriqa in a village the court found that the 
haqiat once formed part of the 30 biswas mahal 
but circumstances had altered and the said haqiat 
ceased to be a part of that mahal. 

Held, the provisions of the wajib-ul-arz relating 
to pre-emption did not apply to the properly in 
suit. 18 A.L.J. 120=2 U.P.L.R. (All.) 39.= 
59 Ind. Cas. 366. 


Subject-matter — Whole property must be 

pre-empted. 

Pre-emptor must sue for the whole property 
sold or mortgaged. Where a gift deed and a 
mortgage deed are part of one transaction the 
pre-emptor. must pre-empt both properties. 18 
A.L.J. 104=2 U.PrL.R. (All.) 45=57 Ind. 
Cas. 10. 

* Subject-matter — Plot of land — Hakiat. 

■ A separate grove separately assessed to land 
revenue is hakiat and subject to pre-emption if 
sold. There is no objection to a plot of land be- 
ing subject of pre-emption when sold. 12 A.L. 
J . 690=24 Ind. Cas. 609, 


Subject-matter — Basis of right— Zamindari . 

• A pre-emptor must claim all that he is entitled 
to even where his right is based partly on Muha- 
madan Law and partly on village custom. 12 A. 
LJ. .88=20 Ind. Cas. 367. 

-Subject-matter — Khalsa land — Co-sharer 

in— Muafi land. 

A co-sharer in Khalsa land has no right of pre- 
emption in Muafi land, though there he a custom 
of pre-emption in Khalsa. 6 Tnd. Cas 167 

(AHA* 

— Subject-matter — Sir holding. 

No right of pre-emption arises on a sale of that 

* 1 , ^ r is a mere sir-holder and 

hot the full owner of a plot or of a share. 3 Ind. 
Cas. 461 (All.). 

-7— Subject-matter — Whole property. 

When three properties are jointly sold and one 
ot them is subject to a right of pre-emption the 
right can be claimed as regards that one onlv and 
not the remaining. 2 Ind. Cas. 65 (All.). 

Subject-matter — Land included in a Munici- 
pal limit whether a part of the town. 


band included in a Municipality for certain 
reasons, does not necessarily mean that the loca- 
lity in^ question is a part of the town. A11 
'owner' of the estate is one who pays land revenue 
to the Government, howsoever small the revenue 
may be. He does not cease to be an owner 
simply because he has purchased it for building 
purposes or he has enclosed it with a wall ami 
stocked iron therein. 30 P.L.R. 1918=106 P 
VV.R. 1918=45 Ind. Cas. 887. 

Subject-matter — Serai. 


A building, when not built as a Serai all d no 
unmistakably used as such cannot be held as 
Serai. The fact that some rooms were let t< 
permanent tenants and some to chance visitor 
does not make it a serai. 96 P.R 1910=192 P 
b.R. 1910=8 Ind. Cas. 356. 

iubject-matter — Trees on land— Easements 

In a suit for possession of land by pre-emptioi 


the trees standing on the land and all lights of 
easement appertaining to the land pass with it. 
47 Ind. Cas. 654 (Nag.). 

Subject-matter — Sale — Entire property — 

Distinct interests of vendees. 

The rule that a suit for pre-emption must em- 
brace the entire property sold, unless the plaintiff 
is entitled to claim pre-emption in regard to any 
portion thereof is inapplicable where the interests 
of the vendees inter se are distinct or where they 
have since been separated or divided. 5 O.L.J. 
546=47 Ind. Cas. 894. 

Subject-matter — Actionable claim — Des- 
cribed as sale of immoveable property — Estoppel. 

The fact that a sale of an actionable claim is 
falsely described by the vendor, as a sale of im- 
moveable property will not give rise to a right of 
pre-emption. The doctrine of estoppel does not 
apply to the case. 20 O.C. 249=4 O.b.J. 540 
=42 Jnd. Cas. 37. 

Subject-matter — Pre-emption of part — Oudh 

Laws Act (18 of 1876), S. 9 — Persons equally en- 
titled to pre-empt. 

S. 9 applies not only to cases where persons 
are equally entitled to pre-empt a property and it 
is acquired by a stranger or a person of inferior 
right of pre-emption but also where two or more 
persons are equally entitled to pre-empt and one 
of them has acquired it. Pre-emption is allowed 
onlv of all the property conveyed and not of part. 
35 Cal. 330, Foil. 13 O.C. 260=8 Ind. Cas, 
272. 

Subject-matter — Mokurari interest. 

The doctrine of pre-emption applies only to the 
sale of the proprietary interest and, therefore does 
not apply to the sale of the mukarari interest. 5 
Pat. L. J. 740=58 Ind. Cas. 534. 

Subject-matter — Partition into Mahals — 

Shafi-i-Khalit — Appurtenances . 

On partition, property was divided into several 
mahals, but a well, certain roads, a tank, a number 
of brahmottar and fakirana holdings, and two' 
occupancy holdings were kept joint between the 
parties. A separate touzi formed by this parti- 
tion was sold, ami the owner of the mahals into 
which the parent estate had been divided claimed 
a ritfht of pre-emption. 

Held, that the existence of the touzi holdings 
did not give him a right of pre-emption and that 
he had no right of pre-emption as shafi-i- 
khalit, as the roads, well, tank, etc. were not ap- 
purtenances. 15 All. 104 and 32 All. 128, Foil 
“Appurtenances” mean facilities or amenities pecu- 
liar to the owner of an estate but derived not 
from the estate itself but by easement fiom the 
estate of another. 4 Pat.L.T. 420 = 52 Ind. 
Cas. 31. 

25. Suit for. 

(a) Amendment. 

(b) Benami. 

(c) Burden of proof. 

(d) Cause of action. 

(e) Death of plaintiff. 

(f) Defence. ' ' 

(g) Good faith. 

(h) Important dates. 

(i) Parties. • . 
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(j) Right to sue. 

(k) Subsequent event. 

CD Unnecessary. 

(m) Valuation. 

(n) Miscellaneous. 

25. (a) Amendment. 

Suit for — Amendment — Frame of suit — Amend- 
ment by new ground after limitation — Civil Proce- 
dure Code, O. 6, Rr. 2, 7, 17. 

In a suit for pre-emption, the right to pre empt 
was claimed on the basis of contiguity only. The 
defendant pleaded that he also had property conti- 
guous to the property sold and upon the defend- 
ant so pleading, the plaintiff made a statement that 
his property also had a common entrance from the 
lane. The plaintiff applied for amendment of the 
plaint. The trial Court framed an issue as to 
whether the amendment should be allowed at the 
stage and disallowed it on the ground that the new 
ground of claim was put in after limitation had 
expired for the suit. In appeal, the learned Dis- 
trict Judge accepted the appeal, holding that in a 
suit for pre-emption all that was necessary in the 
plaint was that the right of pre-emption should 
be urged and not the ground on which ths right 
should be claimed and that, therefore, no ques- 
tion arose of the amendment of the plaint: 

Held, that a pre-emption suit should state the 
ground on which the right is claimed and the Court 
of first instance was not wrong in exercising its 
discretion in refusing to allow amendment. A. I. 
R. 1933 Lah. 774=14 L. 807=35 P.L.R. 96 = 
144 Ind. Cas. 822 (D.B.). 

Suit for — Amendment — Striking out stranger's 

name. 

Where a plaintiff having a right to pre-empt 
joins with himself in a suit for pre-emption a 
stranger, i.e., a person who has no such right; he 
thereby forfeits his right to pre-empt and this dis- 
ability cannot be overcome by amending the plaint 
by striking out the name of the stranger. 19 All. 
324. Foil. 79 Ind. Cas. 220=A.I.R. 1923 All. 
187. 

Suit for — Amendment — Error in area. 

If a man intentionally sues for less land than is 
covered by the sale, he loses his right of pre- 
emption, but in cases where the error is merely ac- 
cidental and relates only to the description ot the 
property the pre-emptor is always allowed to amend 
his claim. If. of course, he refused to correct 
his error, when it was pointed out to him he would 
be held to have forfeited his claim. If the ven- 
dee himself takes no objection to the error, or if 
raises the objection too late, the right of pre-emp- 
tion is not forfeited. 13 P.R. 1915, Foil. 67 
Ind Cas. 872 (Lah.). 

25. (b) Benami 


Suit for — Benami — Allegation that pre-emptor 


js acting benami for another — Onus probandi. 

It is a well-recognised rule of evidence that 
"hen a suit is resisted on the ground that the pro- 
emptor seeks to obtain the property for the benefit 
■<f some other person and not for himself, the onus 
probandi of provine that allegation is on the per- 
son making it. A.I.R. 1950 Pcpsu 27. 


■ult for — Benami — Suit for pre-emption 
against vendee who is benami dar for person hav- 
ing prior right, if lies. 

A suit for pre-emption against a vendee who is 
a benamidar for a person who has a prior right of 
pre-emption to the plaintiff does not lie. It is the 
duty of the Court in such a suit to discover who 
.is the real purchaser, i.e., who takes the proprie- 
tary and beneficial interest under the sale. A. I. 
R. 1940 All. 97=1939 A. L.J. 1150=1939 A. W. 
R. 810=1. L. R. (1940) All. 91=186 Ind. Cas. 
559. 

Suit for — Benami — Ostensible vendee, whether 

can plead that he was benamidar for co-sharer 
against whom plaintiff had no right of pre-emp- 
tion. 

It is open to an ostensible vendee to plead in a 
pre-emption suit that he was a mere benamidar 
for a co-sharer against whom the plaintiff had no 
right of pre-emption, and on proof of the fact that 
the real purchaser was such a co-sharer, the suit 
for pre-emption must fail. A.I.R. 1939 All. 81 
= 1938 A. L.J. 1065=1938 A.W.R. 732=179 Ind. 
Cas. 648. 

Suit for — Benami — Limitation — Art. 11 of 

Limitation Act — Applicability . 

Where a pre-emption suit is brought against 
two sets of defendants on the allegation that the 
first set of defendants are only benami vendees and 
that the real vendees are the second set of de- 
fendants and that the transaction was entered into 
with a view to defeat plaintiff’s right of pre-emp- 
tion, it cannot be held that the suit as against the 
first set of defendant is only a suit for declara- 
tion and that the suit is a pre-emption suit only as 
against the second set of defendant. Art. 11 of 
the Limitation Act applies to such suits. 63 Ind. 
Cas.. 558=8 O. L. J. 320=A. I. R. 1921 Oudh 
252. 

Suit for — Benami — Suit against ostensible 

purchaser . 

B purchased a property in the name of his wife 
D and H brought a pre-emption suit against D, 
the ostensible purchaser and did not make B a 
party to the suit. If the suit had been brought 
against B, it would have been dismissed as B, 
was a co-sharer against whom H had no right of 
pre-emption. Held, that the suit, as brought 
against the ostensible purchaser, is not maintain- 
able. 8 Ind. Cas. 527 (AIL). 

Suit for — Benami — Addition of real purchaser 

as party — Effect. 

In a pre-emption suit against a benami purcha- 
ser, the adding of a real purchaser as a party docs 
not change the character of the suit. 4 Ind-. Cas 
488 (All.). 

Suit for — Benami. 

A suit for pre-emption by the plaintiffs who sue 
not for themselves but for other persons, is not 
maintainable. 17 P.W.R. 1918=43 Ind. Ca«. 
177. 

25. (c) Burden of proof. 

Suit for — Burden of proof — Witnesses, ven- 
dor and vendee. 

In a suit for pre-emption, the vendor and ven- 
dee are essential witnesscss and their testimony 
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should not be disregarded merely because they are 
interested parties. 82 P.R. 1919=126 P.L.R. 
1920=45 P.W.R. 1919=56 Ind. Cas. 723 (P. 
C.). 

Suit for — Burden of proof — Existence of right 

till decree — Necessary. 

A plaintiff in a suit for pre-emption must esta- 
blish not only the pre-emptive right claimed exist- 
ed at the date of the sale and at the date of the 
institution of the suit but also that it existed upto 
and at the date of the decree of the first Court. 
44 Cal. 47=20 C.W.N. 1099=24 C.L.J. 140= 
34 Ind. Cas. 869. 

Suit for — Burden of proof — Conditions of suc- 
cess . 

A pre-emptor must succeed by reason of the 
superiority of his position at the date of sale and 
his retention of file status on which his suit is 
based. 26 P. R. 1914=152 P. L. R. 1914=23 
Ind. Cas. 908. 

Suit for — Burden of proof. 

A deed of sale in favour of a Hindu Lady, gives 
her full ownership till it is proved by a person con- 
testing its nature, that the sale is benami and' 
that the true owner is the lady’s husband, who does 
not claim the property at all. 101 P.W.R. 1912 
= 131 P.L.R. 1912=16 Ind. Cas. 122. 

Suit for — Burden of proof. 

The plaintiff must show that at the date of sale 
as well as at the date of suit he has a right of pre- 
emption superior to that of purchaser. 7 P.R. 
1910=14 P.W.R. 1910=49 P.L.R. 1910=5 Ind. 
Cas. 249. 

* # 1 

25. (d) Cause of action. 

Suit for — Cause of action — Plaint and replica- 
tion before framing of issues. 

Where, in a suit for pre-emption, although the 
plaintiff only stated in the plaint in general terms 
that he had a right of pre-emption, the matter was 
put beyond doubt in the replication, when the plain- 
tiff clearly stated that he claimed to pre-emut the 
property by reason of his being a co-sharer in the 
property sold, and also as the owner of contiguous 
property and these particulars were supplied at 
the earliest possible opportunity and before the 
issues were framed: 

Held, that the pleadings taken as a whole made 
the plaintiff’s position quite clear and it could not 
be said that they did not disclose the plaintiff’s al- 
leged cause of action with sufficient clearness or 
precision. A.I.R. 1936 Lah. 35=38 P.L.R. 
755 = 158 Ind. Cas. 658. 

Suit for — Cause of action — Costs. 

Where a suit for pre-emption fails in consc- 
•quence of a subsequent acquisition of a share in 
the village by the defendant vendee, it is just to 
award the plaintiff’s costs of the Court of first 
instance. 103 Ind. Cas. 376= A.I.R. 1927 All. 
697. 

Suit for — Cause of action — Second sale-deed m 

place of wrong first sale-deed. 

Where, by a sale-deed, certain land was trans- 
ferred and subsequently second deed was execu- 
ted, in which it was stated that the land in first 
sale-deed was misdescribed, and that for correct- 
ing the mistake the second deed was executed, 


Held, that the second deed does not give a right 
for pre-emption. 8 O.C. 288, Foil. 94 Ind. 
Cas. 378=A.I.R. 1926 Oudh 475. 

Suit for — Cause of action — Sale — What is. 

Where one person is in possession of certain 
property and another person claiming title to it 
brings a suit and withdraws it on terms, 1 lie with- 
drawal cannot be considered as a sale of property 
in dispute so as to give a right of pre-emption. 1 
U. P.L.R. (J.C.) 11 = 52 Ind. Cas. 170. 

Suit for — Cause of action — Mortgage by con- 
ditional sale — Decree absolute. 

Where a wazib-ul-arz permitted pre-emption 
only in case of transfer, the cause of action be- 
gins on the date of mortgage and not on the day 
of the decree absolute as the act of the Court is 
no transfer. 39 All. 544=15 A. L. J. 514=40 
Ind. Cas. 461. 

25. (e) Death of plaintiff. 

Suit for — Death of plaintiff — Dismissal of suit 

on vendee’s appeal without legal representative of 
dead pre-emptor — Abatement as against him. 

Two or "more co-sharers may simply sue the 
stranger-purchaser for pre-emption without asking 
the Court to adjudicate on their rival claims, and 
may obtain a decree for possession on depositing 
the pre-emption money in Court. If the vendee 
files an appeal from such a decree makihg all the 
plaintiffs respondents, and one of the respondents 
dies before the hearing of the appeal and the 
appeal abates against him, because his legal re- 
presentatives have not been brought on the record 
within the time limited by law and the appeal is 
heard in the absence of the legal representatives 
of the deceased respondent and the decree of the 
first Court is reversed and the suit dismissed as 
against all the plaintiffs, the legal representatives 
of the deceased respondent against whom the ap- 
peal has abated cannot be bound by the appellate 
decree and are entitled to exercise the right to 
pre-empt the whole. 114 Ind. Cas. 601=51 All. 
267=1929 M.W.N. 220=56 I. A. 80=33 C. W. 
N. 318=29 M.L.W. 423=1929 A. L. J. 85=47 
C.L.J. 141=A.I.R. 1929 P.C. 58=56 M.L.J. 
304 (P.C.)’. 

Suit for — Death of plaintiff — Other plaintiffs 

not affected adversely. 

Three plaintiffs brought a suit for pre-emption, 
which was dismissed. The plaintiffs preferred an 
appeal. After the appeal was admitted but be- 
fore the hearing of the appeal one of the plaintiffs 
died and his legal representatives were not 
brought on the record. It was contended by the 
respondents that- the whole appeal abated. 

Held, that the fact that one of the plaintiffs, out 
of several, has died and his legal representatives 
have not thought it fit to prosecute the case fur- 
ther, cannot affect adversely the right of the other 
plaintiffs. A.I.R. 1927 All. 543; A.I.R. 1923 
All. 211 and A.I.R. 1925 All. 108. Overruled. 
115 Ind. Cas. 785=50 All. 792=26 A. L.J. 564= 
A.I.R. 1928 All. 345 (F.B.). 

Suit for — Death of plaintiff — Continuation by 

widow. 

Where a pre-emptor died after the institution 
of the suit and before decree, and his widow was 
brought on the record as the legal representative 
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of the deceased, held, she became a co-sharer by 
succession to her deceased husband and, even 
though she was not a co-sharcr at the time when 
the sale-deed was executed or when the suit was 
filed, she was entitled to continue the suit inas- 
much as a right to sue survived. 31' All. 623, 
Foil. 106 Ind. Cas. 372=25 A.L.J. 1095= A. I. 
R. 1927 All. 699. _ . 1 ' • 

Suit for — Death of plaintiff — Dismissal of suit 

by several plaintiffs — Death of one during appeal 
— Remand — Decree for plaintiffs — Tlie deceased 
plaintiffs must be deemed to be a stranger and 
whole suit fails. 

A suit for pre-emption was brought by nine per- 
sons, and was dismissed by the trial Court. A 11 
appeal was filed and during the pendency or the 
appeal one of the plaintiffs died and his legal re- 
presentatives were not brought upon the record. 
The appeal was heard in ignorance of the fact that 
this plaintiff was dead, and was allowed; and the 
case was remanded to the Court of first instance 
for trial on the merits. The facts that one of 
the plaintiffs was dead was also not brought to 
the notice of the trial Court, and that Court even- 
tually passed a decree in favour of all the nine 
plaintiffs. The surviving eight plaintiffs and the 
legal representatives of the dead plaintiff applied 
for execution of the decree. ■ i !: - i ,s • ' • 

Held, that in consequence of the heirs of the 
dead plaintiff not being brought oh the record in 
appeal tin? judgment of the first Court dismissing, 
as against the nine plaintiffs, was final and nega- 
tived the right of the dead plaintiff as a person 
entitled to pre-empt and, therefore, when the 
decree after remand was passed in favour of the 
pre-emptor and a person who had been held as 
between the parties to this litigation to be a stran- 
ger, and a stranger having thus been introduced 
the whole suit must fail. 102 Ind. Cas. 43=49 
All. 756=25 A.L.J. 489=A.I.R. 1927 All. 543. 

Suit for — Death of plaintiff — Dismissal of suit 

on vendee’s appeal — Death of pre-emptor not 
known — hole appeal abates. 

Payment of consideration money by pre-emp- 
tors jointly without specification of shares in terms 
of the decrees of the Court of first .instance in 
the first Court before the appeal was heard, dur- 
ing the pendency of which one of the pre-emptors 
died, does not affect the rights of the parties where 
the vendee's appeal was decreed in ignorance of 
the fart that one of the respondents (pre-emptors) 
was dead and the suit was dismissed. .In such a 
case t lie whole appeal abates and the appellate 
decree dismissing the suit on the merits is a nul- 
lity against all the plaintiffs ( pre-emptors) . 85 

Tnd. Cas. 66=47 All. 100=22 A.L.T. 994=6 
T. R A. Civ. 39=A.I.R. 1925 All. 108. 

25. (0 Defence. 

Suit for — Defence — Vendee’s prior title deed 

a lease—Vendee if can plead in pre-emption suit 
that it is a sale and not a lease. 

Whore the vendee’s prior title deed is a perma- 
nent lease, it is not open to him to plead in the 
ure-rmption suit that it is a sale and not a lease 

047 O . A . (C.C.V 138=1947 A.W.R. (C.C.) 
138=1947 O W N. 500= A . I . R . 1948 Oudh 7. 

Suit for — Defences — Status to defend. 

in n suit to pre-empt a sale the vendee, who on 


the date of sale jn dispute \had an equal status with, 
the pre-emptor derived by reason of his owner- 
ship of other immovable property, can defeat the 
pre-emptor’s right, even though, subsequent to 
the sale, he has lost in another pre-emption suit 
the property by virtue of the ownership of which 
lie claimed that status. A.I.R. 1925 Lah. 202 !* 
held correctly decided. (Case-law considered.) 
31 P.L.R. 274=11 Lah. 129=A.I.R. 1930 Lah. 
273 ( F. B. ) . 

Suit for — Defence — Collusion with vendee. 

Where a person is proved to be entitled to pre- 
empt, his claim cannot be defeated merely by 
showing that he has been instigated by the ven- 
dees, with whom he is in collusion, to put forward 
his claim. If there is any fraud in contempla- 
tion and is perpetrated and discovered thereafter 
that would give a separate cause of action to 
other inferior pic-emptors. A.I.R. 1925 All. 
449, Foil. 118 Ind. Cas. 666=1929 A.L.J. 
1118. 

Suit for — Defence — Title subsequent to- 

origin of right. 

A purchaser may use a title acquired by him 
subsequently to the origin of the cause of action 
for a pre-emption suit as a defence against such a 
suit instituted after acquisition of the said title. 
117 Ind. Cas. 454=6 O.W.N. 437=A.I.R. 1920 
Oudh 313. .v • . 

Suit for — Defence — Limitation — Nature 

of plea. ’ . 

Where the right sought is one involving the dis- 
possession of a perfectly lawful purchaser of pro- 
perty, it is not quite accurate to say that a plea 
that such a suit has not been brought within the 
proper period of time limited by the Act is a 
technical plea, if by a technical plea is meant a 
plea which asserts rights which have no merits 
for their support. 57 Ind. Cas. 606=48 Cal. 110 
=25 C.W.N. 289=13 M.L.W. 49=47 I. A. 255 
= 18 A.L.J. 1095=22 Botn.L.R. 1370=3 P.W. 
R. 1921 = 28 M.L.T. 149=2 U. P.L.R. 124=A. 
I.R. 1921 P C. 50=39 M.L.J. 195 (P.C.) ' 

Suit for — Defence — Successive purchases — 

By same vendee — Second purchase made before 
institution of suit for pre-emption based on the 
first purchase. , 

Held, that it is not open to a defendant in a 
suit for pre-emption to set up as a defence to the 
suit a second purchase of a share in the same vil- 
lage made subsequently to the purchase upon 
which the suit is based but prior to the institution 
of the suit. 1907 A.W.N. 110=4 A.L.J. 351. 

On appeal from. (1^06) A.W.N. 164=3 A. 
L.J. 426=28 A. 642. 

Suit for — Defence — Pre-emptor^— Mortgage 

by vendee after purchase — Effect of — Semble. 

A mortgage by the vendee after purchase is 
merely a mortgage of a defeasible interest in the 
property and cannot be entered against the pie- 
emptor. 1904 A.W.N. 265=27 A. 302. 

25. (g) Good faith. 

Suit for — Good faith — Scope of trial — Source 

of pre emption money— Power of Court to look 
into. 

Tt is not the intention of the pre-emption law 


i8io* 


1.809 PRE-EMPTION- 

that the person figuring as the plaintiff must on 
the date of the sale or the date of the suit be pos- 
sessed of ample means wherewith to acquire the 
property. There is no. legal or equitable impe- 
diment in the way of his raising a loan for enfor- 
cing his right of pre-emption. It would be out- 
side the scope of a proper trial of a pre-emption 
suit if the Courts look into the source from which 
the pre-emptor brings the money for payment to 
the vendee in whose place he wants to be substi- 
tuted or begin to consider whether he has filed 
the suit in good faith and a decree would not be 
vitiated by the mere reason that after it was pass- 
ed the pre-emptor raised money for payment to 
the unsuccessful vendee by mortgaging a part of 
the property that was the subject of the suit. 
A. I. R. 1950 .Pepsu 27. 

Suit for — Good faith. 

The intention or motive of the pre-emptor has 
nothing to do with a suit for pre-emption. A. I. 
R. 1942 Pesh. 94=204 Ind. Cas. 202. 

Suit for — Good faith — Pre-emptor not in a 

position to buy. 

An inference that the plaintiff’s suit for pre- 
emption was not brought in good faith cannot be 
drawn though it is found that the plaintiff was 
indebted and was a minor. 23 O.C. 85=2 U.P. 
L.R. (J.C.) 105=7 O.L.J. 271 = 56 Ind. Cas. 
691. 

Suit for — Good faith. 

A pre-emption suit not instituted bona fide with 
the object of excluding of a stranger is not main- 
tainable. 13 Ind. Cas. 508 (Oudh.) 

• 

25. (h) Important dates. 

• • • | # • f 

— —Suit for — Important dates — Dates of sale, 
suit and first Court’s decree. 

Events subsequent to the date of the first Court’s 
decree cannot be taken into consideration in pre- 
emption suits. Therefore the loss of a status cf 
a co-sharer after the date of the first Court’s de- 
cree will not entitle plaintiff to the right of pre- 
emption. Three dates have to be looked to in 
suits for pre-emption, viz., the date of the sale, 
the date of the suit and the date of the first 
Court’s decree. 79 Ind. Cas. 217=46 All. 321 = 
22 A.L.J. 234=5 L.R. A. (Civ.) 219=A.I.R. 
1924 All. 448. 

Suit for — Important dates — Dates of sale, 

suit and decree of first Court. 

A plaintiff pre-emptor, in order to be able to 
maintain a suit for pre-emption, must establish his 
right to pre-empt on three important dates, viz., 
the date of sale, the date on which the suit is 
brought and the date on which the case was dis- 
posed of by the first Court. The subsequent loss 
of the share by the plaintiff, i.e., his ceasing to be 
co-sharer, in no way affects the right he possessed 
at the time when the decree in his favour ought 
to have been passed by the first Court. 77 Ind. 
Cas. 694=45 All. 709=21 A.L.J. 648=4 L.R. 
A. (Civ.) 353= A. I. R. 1924 All. 82. 

25 . (i) Parties. 

See also C. P. CODE, ORDER 1, R. 10 AND 
ORDER 20, R. 14. 
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Suit for — Parties — Mortgagee of property — 1£ 

a necessary party when a question of Court-fee is. 
raised . 

Where in a suit for pre-emption against the 
vendor and the vendee, a question as to the mar- 
ket value of the property arises for purposes of 
the Court-Fees Act, the mortgagee of the pro- 
perty sold is not a necessary party to the suit for 
pre-emption. The question of Court-fee is an in- 
cidental one. The Court could direct the par- 
ties to produce evidence and the mortgagee could 
be called as a witness by the party who wants his 
evidence. He cannot be made a party to the suit. 

A. I.R. 1950 Ajmer 11 (1). 

Suit for — Parties — Necessary parties — Vendor 

if and when a necessary party. 

No hard and fast rule can be laid down as to 
whether a vendor is a necessary party in a suit 
for pre-emption, for while a vendor may not be 
a necessary party in some cases, he may be a ne- 
cessary party in some cases. 

In a suit for pre-emption to which both the 
vendor and the vendee were parties it was pleaded 
by the vendee alone that the transferred property 
being protected property under United Provinces 
Regulation of Agricultural Credit Act, 1940, its 
transfer without the necessary permission opera- 
ted only as a mortgage and though his plea was 
rejected by the trial Court it was accepted by the 
appellate Court. In a second appeal by the plain- 
tiff though he made both the vendor and vendee 
parties to the appeal, he subsequently discharged 
the vendor. On the question whether the appeal 
could proceed against the vendee alone; 

Held, in this case the vendor was a necessary 
party as the nature of the transaction whether it 
is a sale or mortgage concerns him vitally. In 
the one case, he would not have left in him any 
interest whereas in the other some interest will 
subsist in him. So the appeal must fail as against 
the vendee as well. I.L.R. (1950) All. 353. 

Suit for — Parties — Sale by vendee to superior 

pre-emptor pending suit but after limitation — 
Right of subsequent transferee to be impleaded as 
party — Subsequent transferee obtaining possession 
of property — Effect of. 

A sale by a vendee in favour of a superior pre- 
emptor during the pendency of a suit for pre- 
emption but after the expiry of the period of limi- 
tation docs not entitle the subsequent transferee 
to be impleaded as a party to the suit so as to be 
able to defeat the right of pre-emption claimed by 
the plaintiff. The fact that the subsequent trans- 
feree has, as a result of the sale in his favour, ob- 
tained possession of the propertv in suit is imma- 
terial. I.L.R. (1946) Lah. 467=225 Ind. Cas. 
602=48 P.L.R. 28= A.I.R. 1946 Lah. 142 (F. 

B. ). 

Suit for — Parties — Vendee benamidar — Real 

purchaser, if necessary party — Duty of plaintiff. 

Omission of the plaintiff in a pre-emption suit 
to implead as defendant to that suit the real pur- 
chaser will not entail the dismissal of the suit on 
the ground of non-joinder of necessary parties. 
An intending pre-emptor is entitled to assume that 
the person named in the. sale-deed is the reat 
vendee and not a benamidar for others and no 
duty is cast by law on him to institute an enquiiy 
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as to whether the vendee named in the sale-deed 
is a mere benamidar or is the real purchaser. 
Benamidar represents the real purchaser for whom 
he is the benamidar and the real purchaser must 
be deemed to be party to the suit through the be- 
namidar who is impleaded as a defendant to the 
suit. A.I.R. 1945 All. 343 = (1945) A.L.J. 199 
= I . L. R. (1945) All. 503=1945 A. W.R. (H.C.) 
190=221 Ind. Cas. 406. 

- — Suit for — Parties— Cure of defect after limita- 
tion. 

Where in a pre-emption suit, guardian for one 
of the vendees who is a minor is appointed alter 
the expiry of limitation for the suit, the defect is 
not fatal to the suit as a plea of limitation. 30 All. 
55 Foil. 102 Ind. Cas. 624=49 All. 869=25 A. 
L.J. 655 = A . I . R . 1927 All. 787. 

Suit for — Parties — Pre-emptor and vendee. 

Where in a pre-empton suit, the sale is by a 
major on behalf of his minor brother and cn be- 
half of himself, the necessary parties are the pre- 
emptor and the vendee and in such a suit the ques- 
tion of the major’s right to sell minor's share docs 
not arise. 100 Tnd. Cas. 901= A.I.R. 1927 Lah. 
283. 

Suit for — Parties — Second vendee transferring 

property to another — Second vendee when must be 
brought on record. 

Where, before a suit for pre-emption has been 
instituted the vendee resells the property to ano- 
ther person, the second vendee must be brought 
on record within the time prescribed for the suit, 
otherwise the suit will be barred as against him. 
25 P R. 1903. Rel. on. 84 P.R. 1911 = 255 P. 
W.R. 1911 = 13 Ind. Cas. 792. 

Suit for — Parties — Mortgage effected by ven- 
dee. 

A pre-emptor is not bound by a mortgage effect 
ed by the vendee after the sale and the mortgagee 
is not a necessary party in a suit by pre-emptor 
against the vendee though the mortgagee will be 
bound by a pre-emption decree passed against the 
vendee. ' 93 P.R. 1902, Foil. 55 P.W.R. 1912 
^91 P.L.R. 1912=13 Ind. Cas. 647. 

Suit to enforce right of pre-emption — Parties. 

Held, that in a suit for pre-emption the vendor 
is not a necessarv party. 6 A. 57. Foil. 1°03 
A.W.N. 239. 

25. (j) Right to sue. 

Suit for — Right to sue — Right of a junior 

member of a joint Hindu family to bring. 

There is no reason why a junior member < f a 
joint Hindu family should not be allowed to bring 
a suit for pre-emption. Even if be admits that 
the sale consideration would he paid from the 
colter of the joint Hindu family and that he was 
nre-empt ing the property for the benefit of the 
joint family would not change the situation nor 
take away his right to pre-empt. 1950 A.W.R. 
282=1950 A.L.J. 237. 

Suit for — Right to sue — Mere allegation that 

purchaser has right of pre-emption, whether 

enough 

If 1 lie vendee sells the land to a person with a 
superior or equal right of pre-emption to the plain- 
tiff who has instituted a suit to pre-empt, the plain - 
tifFc vuit must be dismissed, but it cannot hr : .iid 
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down that if a person alleges that he has a right 
of pre-emption and has not, and the vendee sells 
to him, the right of pre-emption is defeated. A. 
I.R. 1935 Lah. 595=37 P.L.R. 182=158 Ind. 
Cas. 905. 

Suit for — -Right to sue — Right to bring pre- 
emption suit is governed by pre-emption Act. 

The rights of persons to bring pre-emption suits 
are governed entirely by the pre-emption Act and 
not by any question of Hindu Law. A.I.R. 1934 
Posh. 103=153 Ind. Cas. 398. 

Suit for — Right to sue. 

Where certain property is sold and a suit for 
pre-emption is brought by the brother of the ven- 
dor, it is absolutely necessary to determine the 
question whether the two brothers were joint or 
separate at the time when the sale-deed was 
executed, for a member of a joint family cannot 
institute a suit for pre-emption on the sale of joint 
family property. 42 All. 264, Rel. on. 118 Ind. 
Cas. '719=1929 A.L.J. 899=A. I. R. 1929 All. 
658. 

Suit for— Right to sue — Separate suit by puisne 

mortgagee after redemption suit — No bar. 

A certain property was mortgaged successively 
to two persons and then sold to the prior mort- 
gagee; the puisne mortgagee sued for redemption 
of the prior mortgage and succeeded without ex- 
pressly reserving the right of pre-emption to which 
he was entitled. 

Held, that his subsequent suit for pre-emption 
was not barred. 103 Ind. Cas. 348=A.I.R. 1928 
Lab. 63. 

Suit for — -Right to sue. 

Where the defendant-vendee was a proprietor 
in the village on the date of the sale in suit by 
virtue of the previous sale which had been success- 
fully pre-empted on the date of the second suit but 
was so pre-empted alter the second sale, the 
defendant-vendee has equal rights of pre-emption 
with the plaintiff and the latter’s suit must there- 
fore fail. A.I.R. 1923 Lah. 529 and A.I.R. 
1925 Lah. 202, Foil.; 25 P.R. 1908, not Foil. 
102 Ind. Cas. 890= A. I.R. 1927 Lah. 756. 

Suit for— Right to sue — Plaintiff set op by a 

stranger — Immaterial. 

If the plainliffhas a legal right to pre-empt it is under 
necessary for the Court to consider from what source he is 
going to procure the pre-emption money. If subsequent 
to the litigation he allows any stranger to come in or 
attempts to transfer the property to such stranger, it 
would be open to the co-sharers of the village to bring 
a suit for pre-emption. The mere fact that the suit is 
instituted at the expense of another person and that the 
person claiming pre-emption is merely a nominal plaintiff 
acting on his behalf is immaterial so long as the plaintiff 
has the legal right to pre-empt. 23 O.C-. 85, Foil. 87 
Ind. Cas. *98=47 All. 470=23 A.L.J. a83=A.I.R. 1925 
All. 449. 

Suit for — Right to sue — Ground of vicinity — 

Ceasing to bo owner. 

A sued for pre-emption on the ground that he was 
the owner of an house adjoining the one sold. It was 
found that the house alleged to belong to .1 was sold b\ 
him to his wife and she had mortgaged it. The house 
was attached by creditors of .-J and his wife objected to the 
attachment but the objection and a subsequent suit for 
declaration were dismissed. 

Held, that the judgment dismissing the suit of .4 ,r 
wife, would prove only that the sale was questioned 
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by A's creditors and no more. As between A and his 
wife, sale would still be a good one and A would have no 
right to pre-empt. 6 Cal. 171 and A.I.R. 1921 Lah. 
540, Rcl. on. 60 Ind. Cas. 271=4 L.L.J. 289 = A.I.R. 
1921 Lah. 333. 

Suit for — Right to sue. 

Where there are joint vendees and the pre-emption 
suit is barfed by limitation as against one of them, it 
cannot be maintained against the other. 63 Ind. Cas. 
558=8 O.L.J. 320=A.I.R. 1921 Oudh 252. 

Suit for — Right to sue — Karabatdar 

A relation 7 or 8 degrees removed is not a relation and 
cannot pre-empt as. Karabatdar Karibi. 2 U.P.L.R. (All.) 
153 = 58 Ind. Cas. 87. 

Suit for — Right to sue — Sale by vendee to a 

person entitled to pre-empt. 

Where property was sold to a person who in his turn 
sold it to a person who had the right to pre-empt, a suit 
is maintainable by a relation of the original vendee who 
had a right to pre-empt the sale by the Vendee. 13 Ind. 
Cas. 708 (All.). 

Suit for — Right to sue — Decree — In favour 

of one pre-emptor — Suit by another — Maintain- 
ability. 

A pre-emption decree in favour of one as co-sharer 
docs not bar a subsequent suit by another not a party 
to the previous decree claiming by preferential right. 

9 Ind. Cas. 561 (All.). 

Suit for — Right to sue — Suit instituted after 

decrees in favour of other pre-emptor s — Plaintiff 
no party to former suits — Suit maintainable. 

Where a suit for pre-emption based upon the plaintiff’s 
Superior right of pre-emption is brought within limi- 
tation after decrees have been made in favour of other 
pre-emptors, the plaintiff not being a party to those 
former suit : 

Held, that the suit is maintainable. The right of pre- 
emption is not a right of re-purchase but a right of substi- 
tution for the original vendee. (1910) 5 Ind. Cas. 
527 = 7A.L.J. 259=32 A. 340. 

Suit for — Right to sue — Occupancy rights — 

Sale of. 

• An occupancy tenant, has no locus standi to challenge 
the sale of occupancy rights by another occupancy 
tenant to the landlord and he could not successfully 
maintain a suit to pre-empt. 95 P.R. 1919 = 52 Ind. 
Cas. 525. 

Suit for — Right to sue — Decree — Sale under 

Court’s decree — Punjab Pre-emption Act (1913), S. 

3 ( 5 )* 

Sale, under the Court’s decree, for the specific per- 
formance of a contract to all is open to pre-emption. 
S. 3 (5) of the Punjab Pre-emption Act does not bar the 
suit as the sale is not under a money decree. 1 1 1 P.R. 
1919 = 50 Ind. Cas. 241. 

Suit for — Right to sue — Landlord purchaser — 

Occupancy right — Punjab Tenancy Act, sections 
6 and 8. 

Plaintiff collaterals of the vendor tenant cannot pre- 
empt against the landlord vendees the occupancy rights 
though the said rights came under S. 6 and S. 8 of the 
Punjab Tenancy Act and not under S. 5. 36 P.R. 
1912. Disappr. 1 1 6 P.R. 1916 = 38 Ind. Cas. 712. 


Suit for — Right to sue — Pre-emptor agnate and 

co-sharer in Khata — Vendee agnate and co-sharer 
in shamilat. 

In a suit for pre-emption where the plaintiff was an 
agnate and also a co-sharer with the vendor in the khata 
sold and the vendee was also an agnate but only a co- 
sharer only in the undivided shamilat of the village and 


the pre-emption was in both in respect of the khata and 
the shamilat appurtaining thereto the vendee could not 
on the basis of his share in the shamilat assert a right to 
take the shamilat appurtaining to the khata. 52 P.L.R. 
1914=43 P.R. 1914=142 P.W.R. 1914=22 Ind. Cas. 
401. 

Suit for — Right to sue — Agricultural tribes. 

The exclusion of persons who arc not members of 
agricultural tribes from suing for pre-emption is an 
absolute disability and does not depend upon the plead- 
ing. 7 P.R. 1910=14 P.W.R. 1910=49 P.L.R. 1910= 

5 Ind. Cas. 249. 

Suit for— Right to sue — Ex-proprietary tenant. 

An ex-proprietary tenant in Oudh is not a member 
of the village community and cannot pre-empt as such. 

1 O.L.J. 405 = 25 Ind.Cas. 718. 

25. (k) Subsequent events. 

Suit for — Subsequent events — Re-sale by vendee 

to person having equal right with pre-emptor. 

A re-sale by the vendee in favour of a person possessing 
equal rights with the pre-emptor thus leading to a dis- 
missal of the pre-emptor’s suit is valid. A.I.R. 1941 
Lah. 433=1. L.R. (1942) Lah. 155=^43 P-L.R. 581 = 
197 Ind. Cas. 227 (F.B.). 

Suit for — Subsequent events — Deposit — Decree 

restored in second appeal — Effect. 

A holder of a pre-emption decree had deposited pre- 
emption price within the prescribed period but when 
the decree was reversed in appeal, he withdrew the 
deposit. In second appeal the decree of the trial Court 
was restored : 

Held , that the decree-holder should be allowed to 
deposit the price because the deposit of the pre-emptive 
price completed the sale in favour of the decree- holder 
and the title passed to him. If, thereafter, he withdrew 
the deposit, the vendor would be entitled to claijn the 
price. He could not get back his title which had already 
passed away from him unless the decree-holder on demand 
made by the Court declined to pay the pre-emption 
price. A.I.R. 1939 Nag. 279=1939 N.L.J. 475 = 186 
Ind. Cas. 21. 

-Suit for — Subsequent events — Suit tor . pre- 
emption — Decree — Decree by vendor for higher 
amount against vendee — Suit by vendee for excess 
amount against pre-emptor or vendor — Whether 
lies. 

A sold certain property to B which sale was pre-empted 
by C. by a suit. In that suit, B urged that the sale was 
for Rs. 700 paid by him in cash while .4 alleged that 
the sale was for Rs. 700 in cash and Rs. 500 in respect 
of which a balance had been struck in his favour by B. 
B alleged that this balance was fictitious. The trial 
Court gave a decree for pre-emption on payment of 
Rs. 700 but gave no definite finding with regard to 
Rs. 500 except for a remark that the matter should be 
left for settlement between the parties in a separate 
suit. Subsequently, on a suit brought by A, a decree was 
grafted against B for Rs. 500 mentioned in the balance 
struck. B then brought a suit for recovery of the amount 
decreed against him in favour of A, impleading A and 
C as defendants : 

Held that B could not recover the amount Irom either 
A or C and lhai a fresh suit did not lie for recovery of 
money from the successful pre-emptor which he (B) 
was made to pay to the vendor subsequent to the decree 
for pre-emption. A.I.R. 1933 Lah. 257 = 143 Ind. Cas. 
577 - 

Suit for — Subsequent events. 


Where after the institution of two rival pre-emption 
suits, one of the plaintiffs gets a transfer of the property 
from the original vendee and withdraws his suit, and thfc 
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plaintiff in the other suit impleads the'prc-emptor trans- 
feree as a party to his suit. 

Held, that he is entitled to pre-empt only one-half the 
property. 100 Ind. Cas. 666=49 All* 5*6=25 A.L.J. 
479=A.I.R. 1927 All. 336. 

— — Suit for — Subsequent events — Vendee’s acqui- 
sition during pendency of suit — Suit cannot be 
dismissed. 

Where the vendee acquired new property during 
the pendency of the suit for pre-emption under' a sale- 
deed which is still liable to pre-emption on the date 
when the first Court passes its decree, it is impossible 
for the trial Court to dismiss the suit on the simple ground 
that a second sale-deed has been taken, by which the 
vendee has acquired equal right of pre-emption with the 
pre-emptor. 96 Ind. Cas. 744=48 All. 689 = 24 A.L.J. 
ioo3=A.I.R. 1926 All. 749. 

Suit for — Subsequent events — Vendee acquiring 

interest in village before decree — Claim can be 
defeated. 

No person who claims pre-emption can succeed unless 
he can show a subsisting right of pre-emption ; and he 
cannot be deemed to have such a subsisting right until 
he is in a position to show that on the date on which 
he seeks to obtain the decree he had a preferential right 
as against the defendant vendee. If prior to the date of 
such a decree the defendant vendee acquires an 
interest in the village or mahal in which the disputed 
property is situated and becomes a co-sharer entitled 
to resist the claim of any other person brought against 
him, no decree can be passed against him for pre-emp- 
tion. The object of such an acquisition is clearly not to 
defeat the law of pre-emption but to acquire a preferential 
right. S. 23 of the Contract Act docs not forbid an 
acquisition of that nature. 86 Ind. Cas. 741=47 AH. 
424 = 23 A.L.J. 201 =A.I.R. 1925 All. 358. 

— — Suit for — Subsequent events. 

WUcre a property is sold to a person who transfers 
it to a superior pre-emptor but where the latter transfer 
is made after the date of a suit for pre-emption and after 
the last date on which the transferee can have sued for 
pre-emption, the second transfer cannot be regarded as a 
transaction in which the transferee is enforcing his right 
of pre-emption. 39 P.R. 1 Q x 1 , Foil. 8g Ind. Cas. 170= 
A.I.R. 1925 Lah. 614. 

Suit for — Subsequent events — Right to continue 

throughout suit. 

The usual method of dealing with suits to"cnforce a 
statutory right of pre-emption should be to regard the 
state of affairs existing when the plaintiff’s cause of 
action arose. 3 Lah. 267, Foil. But there may be 
circumstances in which a Court may be justified in refu- 
sing to enforce such right unless it is maintained intact 
throughout the progress of the suit. 76 Ind. Cas. 891 = 
A.I.R. 1923 Lah. 339. 

— Suit for — Subsequent events — Withdrawal of 

suit by some — Others can carry on. 

A pre-emptor does not lose his right if he joins with 
him a person who is entitled equally with himself to 
pre-empt, but who during the litigation whether in the 
first Couit or in the Appellate Court gives up either 
gratuitously or for a consideration his right to pre-empt. 
In such a case the remaining plaintiff is entitled to carry 
on his claim alone. 60 Ind. Cas. 692 (Lah.). 

Suit for — Subsequent events — Gift of share in 

favour of vendee subsequent to suit. 

f When during a suit for pre-emption the defendant 
vendees acquired some property by gift, in the same 
sub-division, the gift could not be used as a defence, to 
defeat plaintiff’s claim as it took place subsequent to the 
filing of the suit. 20 O.C. 196=4 O.L.J. 483=41 
Ind. Cas. 909. 


Suit for — Subsequent events — Title acquired 

after cause of action. 

The purchaser may use a title acquired by him subse- 
quent to the cause of action as a defence in a suit for pre- 
emption instituted after he acquired the title. 11 O.C. 
290 ; 26 A. 889, Foil. 3 O.L.J. 309=36 Ind. Cas. 55. 

Suit for — Subsequent events — If Court can 

consider. * 

In a pre-emption suit the appellate Court may consider 
any circumstances which have arisen during the pen- 
dency of the suit even if they have come into being 
subsequent to the decree of the Lower Court. 17 O.C. 
242 = 25 Ind. Cas. 694. 

Suit for — Subsequent events — Status of pre- 
empt or. 

Prc-cmptor’s status, under statutes may be altered 
by events happening subsequent to the institution of suit. 
12 O.C. 229 = 3 Ind. Cas. 546. 

25. ( 1 ) Unnecessary. 

Suit for — Unnecessary — Mode — Pre-emption on 

foreclosure. 

A pre-emptor is not bound to exercise his right only 
by a suit. It is open to him to enforce that right out 
of Court cither by a private sale or an exchange or any 
other mode of conveyance. He can on a foreclosure 
obtain a private sale. A.I.R. 1950 All. 647. 

Suit for — Unnecessary. 

Pre-emption can be enforced without the intervention 
of Courts. 75'Ind. Cas. 848=A.I.R. 1924 Lah. 651. 

Suit for — Unnecessary — Private settlement. ,, 

A pre-emptor may be willing to pay a higher price 
in order to avoid the uncertainty, trouble, and expense 
of litigation, and if he settles privately with the purchaser 
in this way, instead of bringing a suit, it would not be 
right to say that he has not exercised his right of pre- 
emption. 69 Ind. Cas. 409= A.I.R. *923 Lah. 31. 

Suit for — Unnecessary — If a conveyance is 

obtained. 

Pre-emptor must do one of two things within limita- 
tion, cither he must institute a suit for pre-emption 
or he must obtain a conveyance. If he has done neither 
of these things, the mere facts that he has stated that he 
possesses the right, that he has approached the vendee, 
or that they have referred their master to arbitration or 
that a decree has been got on an award thereon will not 
prevent his being barred by limitation. 

A pre-emptor who refers his matter to arbitration 
out of Court and then makes an application under para- 
graph 20 of Sch. II of C.P. Code is proceeding by suit 
and not by private conveyance and his suit must be 
within time. 74 Ind. Cas. 206=9 O.L.J. 546=A.I.R. 
1923 Oudh 91. 

25. (M.) Valuation. 

Suit for — Valuation — Second appeal. 

The pre-emption suit was valued under the Court-fees 
Act at Rs. 567, being computed on the basis of 30 times 
the revenue of the land sought to be pre-empted. The 
judgments of the Courts below were concurrent. The 
plaintiff claimed pre-emption on payment of Rs. 570 
apart from the mortgage money and the suit was actually 
decreed on payment of Rs. 1,240 apart from the mort- 
gage money : 

Held, that a claim to property worth more than Rs- 
1,000 was involved and hence a second appeal was com- 
petent. A.I.R. 1943 Pcsh. 60=208 Ind. Cas. 56. 

Suit for — Valuation — Jurisdiction — Appeal — 

Pre-emption decree on payment of price and 
compensation for improvement — Appellate forum, 
must be determined on basis of price. r .<> 
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The value of pre-emption suit which is decreed in 
payment on price and compensation for improvement 
does not include the amount of compensation for improve- 
ment for purposes of appeal. The appellate forum must 
be determined on the basis of price made payable. 

A.I.R. 1941 Pesh. 14=193 Ind. Cas. 385. 

Suit for — Valuation — Court-fee. 

In a suit for pre-emption of a house site, plaint ifT 
paid Court-fee only on its market value although the 
sale-deed specified the prices to be a higher amount. 
TJie vendees pleaded that the plaintiff should pay Court- 
fee on the price specified in the sale-deed plus the market 
value of the houses which the vendees had built before 
the suit was brought : 

Held, that the plaintiff should pay Court-fee on the 
sale price even in the deed together with cost of improve- 
ments, and that if it be found when the suit was finally 
tried out, that he had paid more, he could claim refund 
under S. 10, Court-fees Act. A.I.R. 1937 Lah. 239 = 
39 P.L.R. 511=172 Ind. Cas. 392. 

Suit for — Valuation — Appeal — Forum. - 

The amount which determines the jurisdiction of the 
appellate Court is the amount found by the trial Court 
as the price payable by the pre-emptor. 101 P.R. 
not Foil, hi Ind. Cas. 129=10 L.L.J. 277=A.I.R. 
1928 Lah. 670. 

i 

Suit for valuation. 

The value of land for purposes of jurisdiction is 30 
times the proportionate amount of the revenue recorded 
as payable for the holding in which the land sold is com- 
prised where land sold is a portion of part of an estate for 
which part of the land revenue payable is recorded in the 
Collector’s register. 92 Ind. Cas. 986 = 8 L.L.J. 60 = 
27 P.L.R. 1 72= A.I.R. 1926 Lah. 346. 

— - — Suit for — Valuation — Plaintiff’s choice. 

The ordinary rule in a pre-emption suit is that the 
value of the suit is whatever the plaintiff has asked 
for in the plaint. The rule is not absolute : the main 
•exception is where the plaintiff has intentionally misstated 
the value of the suit in order to have his matter heard by 
the wrong Court. 90 Ind. Cas. 76o=A.I.R. 1926 
Oudh 140. 

_ — Suit for— Valuation — Market value at the date 
of sale. 

In suits for pre-emption the market value at the 
time of the sale is the value for purposes of Court-fee and 
jurisdiction and not the market value at the time of 
suit. 7 A. 775, Foil. 69 Ind. Cas. 05O = A.I.R. 1924 
Tah. 380. 

Suit for — Valuation — Right of vendee to com- 
pensation for improvements after the purchase 
and before suit. 

Where a pre-emptor has taken no steps to obtain an 
injunction against a vendee who has been carrying on 
building operations after puchase and before suit must 
pay Court-fee on the total value of the property as well 
as the improvements made and deposit in Court 1/5 0! 
such total amount. (16 P.R. 1908; 19 P.R. 1908-I'.). 
169 P.W.R. 1912 = 184 P.L.R. 1912=17 Ind. Cas. *45. 

Suit for — Valuation — Appeal. 

To determine an appeal in a pre-emption suit, the 
value for the purposes of jurisdiction and not the amout 
which the pre-emptors will have to pay, must be looked at. 
225 P.L.R. 1912=201 P.W.R. ,.1912 = 15 Ind. Cas. 407. 

Suit for — Valuation. 

In a pre-emption suit the jurisdiction of the Court is 
to be decided by the valuation given by the plaintiff in 
the plaint and not by the price set out in the sale deed 
• upon which the suit for pre-emption is based. 12 O.C. 
31. Not. Foil. 6 O.C. 255, Foil. 9 Ind. Cas. 414 
. (Oudh). 
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Obiter.— The value of the pre-emptive right which is 
the value of the suit for purposes of jurisdiction is the 
consideration for the sale, as stated in the sale deed, 
though the pre-emptor states that it is greater. 12 O.C. 
31=1 Ind. Cas. 687. 

Suit for — Valuation — Court-fee — Suit for pre- 
emption of Zamindari and appurtenant grove 
land — Grove land found not to be appurtenant 
Dismissal of suit. 

The plaintiff sued for pre-emption of certain zamin-J 
dari and grove land alleged to be appurtenant thereto 
and paid a Court-fee calculated on five times the Govern- 
ment revenue. The Court found— merely on the plain- 
tiff’s examination under S. 117 of the Code of Civil 
Procedure — that the grove land was not appurtenant to 
the zamindari and that the Court-fee paid by the plaintiff 
was therefore insufficient, and dismissed the whole suit. 
Held, that the dismissal of the suit was wrong. If the 
grove land was found on the evidence not to be appur- 
tenant to the zemindari, the plaintiff’s suit would fail 
as to that but not as to the zamindari. (1907) A.W.N. 
163=4 A.L.J. 403. 

Suit for— Valuation— Suit for pre-emption of the 

villages out of a large number conveyed by the same sale 
deed — Court-fee — Distinct subject. See COURT-FEES 
ACT, S. 17. 1904 A.W.N. 210=27 A. 186. 

25 (n) Miscellaneous. 

Suit for pre-emption referred to arbitration — 

Award — Direction to pay money to vendee — Pre- 
omptor depositing money in Court — Notice to ven- 
dee issued by Court — Tender, if valid. 

Where, on a pre-emption suit being referred to arbitra- 
tion, under the award that was passed, the pre-emptor 
was to pav the vendee an amount within a certain period 
but there was no specific direction as to the manner in 
which the monev was to lie paid and pending proceedr 
ings to have the award set aside, the pre-emptor deposi- 
ted the amount in Court and the Court issued notice to 
the vendee : 

Held, that it constituted a valid tender of the money 
and that O. 21, R. 2, C. P. Code, did not apply as the 
deposit was made hetbre a decree was passed in terms 
of the award. A.I.R. 1934 Oudh 135=11 O.W.N. 
459=148 Ind. Cas. 877. 

Suit foi— Rights of usufructuary mortgagee. 

In a suit for pre-emption if the usufructuary mort- 
gagee was in possession of the property by virtue of his 
mortgage before the sale-deed, his actual possession 
could not \ye disturbed without redeeming him. A.I.R. 
1932 All. 138=1931 A.L.J. 1083=134 Ind. Cas. 462 
(D.B.h ' 

Suit for — Bar of suit to set aside alienation. 

A person who instituted a suit for pre-emption is 
not competent to institute a suit to set aside the alienation 
for want of consideration and necessity because the insti- 
tution of a prc-cinption suit amounts to an admission of 
the validity of the sale. Ordinarily the sons of the pre- 
emptor are bound by the act of their father and arc not 
competent to institute a suit for declaration. A.I.R. 
1927 Lah. 637 and 15 P.R. 1903. Fo11 - 1,8 Ind - Cas - 

910 (Lah.). 

Suit for — Preliminary decree. 

It is wrong to suppose that there must be a preliminary 
decree in all cases in which pre-emption decree is passed 
embodying the condition that if the pre-emption money 
be not paid within the time fixed by the Court the suit 
shall stand dismissed. 119 Ind. Cas. 462=6 O.WN. 
644= A.I.R. 1930 Oudh 13. 

Suit for — Pre-emption of equity of redemption 

- — Procedure. 

In the case of a suit for pre-emption of the equity of 
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redemption if the pre-emptor deposits the money in 
Court in time, he need not execute the decree for posses- 
sion when the possession is with the mortgagee, nor need 
he immediately sue the mortgagee for possession. 73 
Ind. Cas. 646=45 All. 482 = 21 A.L.J. 417=4 L.R.A. 
(Civ.) 223 = A.I.R. 1923 All. 507. 

Suit for — Mortgagee vendee — Equities ir favour 

of. 

The mortgagee prior to 1882 obtained a sale-deed of 
the equity of redemption from the mortgagor for his 
original money with interest and the Government 
revenue which he paid for his default. 

In a suit for pre-emption of the property the mortgagee 
vendee must get full amount in the sale-deed as the 
principle of equity in S. 72, T. P. Act, existed before. 
38 All. 530=14 A.L.J. 717 = 35 Ind. Cas. 915. 

Suit for — By a reversioner in respect of 

property alienated by widow — Whether admissible 
of its validity. 

A reversioner by bringing a suit for pre-emption in 
respect of an alienation by a widow must be taken to 
have admitted its validity and his sons arc bound by 
such admission. 184 P.L.R. 1914 = 78 P.R. 1914= 

1 19 P.W.R. 1914 = 23 Ind. Cas. 835. 

Suit for — Portion of land exchanged by vendee — 

Transferee not impleaded in suit for pre-emption 
— Effect of — Relief omitted — Subsequent suit. 

Where the vendee exchanges with a third person one 
of the plots purchased for another land, the pre-emptor 
is not entitled to the land so got in exchange. A relief 
which was claimable, but was not claimed against the 
vendee in a suit for pre-emption, cannot be subsequently 
claimed in another suit against him. 285 P.L.R. 1913 = 
20 Ind. Cas. 442. 

Suit for — Mortgage money to be included in 

price — Compromise — Deposit of what money 
necessary. 

In a pre emption suit parties compromised that mort- 
gage money charged on the property in suit be included 
in the price fixed before the pre-emption and that each 
should pay half of it. It was held that the pre-emptor 
must deposit half of the mortgage money. 12 Ind. Cas- 
413 ^Oudh). 

26. Time for pre-emption. 

Time for pre-emption — Vendee cannot improve 

his status after. 

A vendee cannot improve his status after the sale 
sought to be pre-empted so as to defeat the right of the 
pre-emptor. A.I.R. 1945 Pcsh. 7=1945 Pcsh. L.J. 7 = 
218 Jnd. Cas. 191. 

Time for pre-emption — Position on date of 

sale and not on date of suit. 

A right to pre-empt arises as toon as a sale takes place 
and the vendee should not be allowed by his unilateral 
act to defeat the right which the pre-emptor has already 
acquired. The pre-emptor is given a certain period of 
limitation for instituting his suit and his right should not 
be made to depend on whether he brings the suit quickly 
or near the expiry of limitation or upon the time required 
for the disposal of the suit. Hence, the date of the sale 
should be the date on which the rights of the par'ics 
are to be considered and not the date ol the suit. A.I.R. 
1942 Posh. 45 = 201 Ind. Cas. 230. 

Time for pre emption — Vendee can improve 

bis position any time up to decree. 

A vendee can improve his postifion at any time up 
to the date of the decree and thereby defeat the claim 
of the pre-emptor. A.I.R. 1942 Pesh. 5= 198 Ind. Cas. 
12. 


Time for pre-emption — Stage of suit or decree. 

A pre-emptor, in order to succeed in his claim, must 
not only possess a superior right at the time of the sale 
but must retain the superiority on the basis of which he 
claims to pre-empt also at the stage of the suit and the 
stag<- of the decree. A.I.R. 1938 Lah. 242=40 P.L.R. 
97 = >77 Ind- Cas. 674. 

Time for pre-emption. — Pre-emptor should 

have title not only at date of sale but also at date of 
suit. 

In a suit for pre-emption, the pre-emptor must show a 
subsisting title not only at the date of the salc-d'ed 
forming the subject of the pre-emption but also at the 
date of the suit. Consequently, if, during penden ;y of 
such a suit, a collusive suit is instituted to make out a 
case for substantiating the title of the pre-empt >r and 
that suit is decided by a compromise entitling him to 
claim pre-emption, no benefit can be derived bv the pre- 
emptor from the compromise which is made subsequently 
to the institution of the pre-emption suit. A.I.R. 1936 
Oudh 250=1936 O.W.N. 337=12 Luck. 101=161 
Ind. CaS. 825. 

Time for pre-emption — Right, if accrues only 

after sale of property. 

A right of pre-emption will accrue only after the pro- 
perty is sold to another and not before. A.I.R. 1934 
Cal. 3 = 37 C.W.N. 848 = 58 C.L.J. 143= 147 Ind. Cas. 
1040. 

Time for pre-emption. 

The right of a plaintiff to enforce pre-emption, must 
exist, not 01. ly at the time of the sale but also at the time 
of the institution of the suit to enforce that right, and if 
the plaintiff loses that right after the sale, or at any time 
after the institution of the suit and before the decree 
fo pre-emption can be passed in his favour, he is put 
out of the Court and no relief can be gi anted to him. 
But the plaintiffs do not lose their right to enforce pre- 
emption when the preferential right of another to pre- 
empt the property has been extinguished and hence, 
does not stand in their way. A.I.R. 1934 Oudh 303 = 

1 1 O.W.N. 317=9 Luck. 475= 149 Ind. Cas. 258. 

Time for pre-emption — Date of sale — Test — 

Intention of parties. 

In determining what is the date of the sale with re- 
ference to which the ceremonies prescribed by the 
Muhammadan Law arc to be performed by a pre- 
emptor, the intention of the parties to the sale has to 
be looked at in each case. 

The intention of the parties to the sale must, however, 
be manifested in some unequivocal way, for example, 
by delivery of possession or registration of the deed. 
A.I.R. 1931 Pat. 72 = 13 P.L.T. 38=130 Ind. Cas. 
165. 

Tim© for pre-emption — Right to pre-empt a 

mortgage — Date of mortgage. 

Where a right to pre-empt a mortgage is given under 
the terms of the ivnjib-ul-ai z, the said right must be 
deemed to accrue when the mortgage is executed, and 
where no suit is brought to enforce the right to pre- 
empt at the time of the execution of the mortgage, it 
cannot be enforced when the said mortgage has been 
foreclosed. 105 Ind. Cas. 136=4 O.W.N. 707=A.I.R. 
1927 Oudh 367. 

Time for pro-omption. 

Unless the proprietary possession is transferred, the 
right of pre-emption does not accrue. 71 Ind. Cas. 318= 
1923 P.H.C.C. 22 = A.I.R. 1923 Pat. 217. 

Time for pre-emption — Right to pre-empt • 

Right on date of decree. 

The right to pre-empt must exist on date of decree. 
32 All. 567 = 7 A.L.J. 715=6 Ind. Cas. 426. 
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PRE-EMPTION— 26. Time for pre-emption. 


Time for pre-emption — Nature of property — 

Ceremonies. 

There is no limit to the size of the property of which 
pre-emption may be claimed by a co-sharer but there is 
a limit in the case of those who have their claim on vici- 
nage. The date of the conclusion of a bargain for the 
purpose of the performance of the Talabs should be ascer- 
tained from the intention of the parties. 35 Cal. 575, 
Rel. on. 41 Bom. 636=19 Bom. L.R. 549 = 4 2 ^ nc ^- 
Cas. 32. 

Time for pre-emption — Right to pre-empt 

when arises. 


A Mahomedan pre-emptor’s right of pre-emption 
does not accrue until the transfer to the stranger has 
become complete by the registration of the deed. 41 
Cal. 943 = 18 C.W.N. 890=19 C.L.J. 601=23 Ind. Cas. 


385- 

Time for pre-emption — Mahomedan Law — 

Sale when complete. 

A sale is not complete for purposes of pre-emption till 
legal ownership passes from the vendor to vendee by 
registration of the conveyance whether or not there has 
been payment and delivery in cases where the immove- 
able property is about the value of Rs. 100. 41 Cal. 14, 
approved. 

When Moushat can be performed. 

The test to determine when the right to pre-emption 
accrues is (1) has there been a real sale, (2) at what 
date had the pre-emptor knowledge that the sale was 
complete, (3) if the sale is in the eyes of the contracting 
parties complete it is not necessary for the pre-emptor to 
wait till registration before performing the ceremony 
of Moushat. 20 C.W.N. 1048 = 1 Pat. 174=34 Ind - 
Cas. 210. 


Time for pre-emption — Vendee stranger at 

date of sale — Subsequent acquisition of share 
by vendee — Cause of action. 

In a suit for pre-emption the crucial date for a pre- 
emptor to succeed is the date of the institution of the 
suit and if he is able at that time to fulfil the conditions 
necessary to entitle him to a decree, a decree ought be 
made in his favour. Hence where suit for pre-emption 
was dismissed for deficiency of Court-fees in l>oth the 
Courts below, which decree was subsequently reversed 
by the High Court and the case remanded, and the vendor 
in the meantime acquired the status of a co-sharer, 
held, that the suit could not be dismissed, the pre-emptor 
having been entitled to a decree at the date of the institu- 
tion of the suit. Held, further that even if the date of a 
decree be looked to, that date must be when the decree 
ought to have been made in the plaintiffs favour and 
not a latter date. 6 A.L.J. 699 = 3 Ind. Cas. 42 = 
3 i A. 530. 


27. Transfer, nature of. 

See also PRE-EMPTION— NATURE OF TRANSAC- 
TION. 

Transfer, nature of — Agreement not running 

with land — Right not defeated. 

A mere agreement to reconvcy the property imports 
a person contract and aflccts or creates no interest in 
property, nor docs the agreement run with the land and 
it docs not by itself defeat the right of pre-emption. 
115 Ind. Cas. i75 = A.I.R. 1929 Nag. 224. 


Transfer, nature of — Benami — No right arises. 

A device is permissible, a mask is not. A device is 
something different from a mask. It will be contrary 
to the public policy to allow a mask to conceal or shroud 
the real nature of a transaction or to permit a party to 
hoodwink the public and defraud the Court by putting 
a false disguise. 


A purchase was made benami by the father in the name 
of his son ; subsequently the son mortgaged the pro- 
perty to the father and finally a deed of relinquishment 
was executed by the son in favour of the father. 

Held, that the deed of transfer was really either a 
deed of relinquishment or one of gift to put the parties 
in the position they really were in, and no right of pre- 
emption would arise in respect of transfer by son to the 
father. 88 Ind. Cas. 33=A.I.R. 1926 Oudh 112. 

Transfer, nature of — Compromise — By rever- 
sioners — Rights unaffected by pre-emption suit. 

Two sonlcss propertiors sold certain lands and their 
collaterals instituted suits against vendor and his vendee 
for a declaration that the sale or sales effected by him 
would be in operative as against the reversionary’ rights ; 
but suits were compromised. The vendees resold the lands 
to the reversioners for certain sums somewhat less than 
they had paid to their vendors and the reversioners 
mortgaged the same to them for the same amounts. 
Afterwards the son of one of the original vendees brought 
a suit for pre-emption. 

Held , that the reversioners got the lands not as ordi- 
nary purchasers, nor in pursuance of a bargain in open 
market, but as reversioners and they could not be deprhed 
'of what they got as reversioners by a pre-emption suit. 
106 Ind. Cas. 9o8=A.I.R. 1928 Lah. 174. 

Transfer, nature of — Creation of under- - 

proprietary rights — Sale and not a lease. 

Where an under-proprietary right is carved by a 
proprietor out of his full title, the transferee is given 
power of transfer, and the indulgence is granicd to him 
so far that he is directed to have his name entered in 
the list of under-proprietors — Ch. 30 of the Village 
record — and the transferee is directed to pay his share of 
the revenue and Re. 1 malikana to the transferor and 
the price Rs. 1.200 paid for the transfer is described as 
nazarana zar-i-peshgi, to avoid a suit for pre-emption 

Held , that the transaction is a sale and not a lease. 
87 Ind. Cas. 347=A.I.R. 1925 Oudh 714. 

Transfer — Nature of — Sale — Right to pre-emp- • 

tion arises. 

Where a superior proprietor, in consideration of a 
price paid, executes a document creating an under- 
proprietary right, the transaction amounts to a sale of 
under-proprietary right and gives rise to a right of pre- 
emption. The principle also applies to the case of 
birtdar whose possession is for practical purposes that 
of an under-proprietor. 89 Ind. Cas. 421 = 12 O.L.J. 
391 = 2 O.W.N. *367=29 O.C. qo=A.I.R. 1925 Oudh 
624. 

Transfer, nature of — Dower — Not a sale. 

Transfer of property to wife by a Mahomadan in 
consideration of partial release from dower debt is 
not a sale and is not, therefore, liable to pre-emption. 
29 O.C. 108, Foil. ro2 Ind. Cas. 142 = 2 Luck. 575= 

4 O.W.N. 400=A.I.R. 1927 Oudh 204. 

-Transfer, nature of — Exchange — Sale in ex- 
change for maintenance right. 

.1 died leaving his mother R and his widow B. After 
A s death there were disputes between these ladies and 
eventually R having been ousted from possession of the 
portion of/l’s estate of which she had been in occupation 
filed a suit for maintenance against II and got a decree 
for maintenance. This maintenance was declared by 
the decree of tin: Court to he a charge on the estate of 
A in the possession of his widow. B failed to pay the 
maintenance which was due to her mother-in-law 
and eventually R brought a suit and got a decree and 
was on the point of enforcing her charge on this property 
by having it sold, when It executed a sale-deed in favor 
of R, whereupon the plaintiff brought a pre-emption suit. 

Held , that in law the transaction was not a sale within. 
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the meaning of S. 54, T. P. Act, and the proper classifica- 
tion of the transaction is to put it in the category of 
■exchanges and, therefore, there was no cause of action 
for a suit for pre-emption. 1 14 Ind. Cas. 43 = 26 A.L.J. 
i 69=A.I.R. 1928 All. 204. 

Transfer, nature of. 

Exchange is not sale and consequently where sale alone 
gives the right of pre-emption there is no such right in 
case of exchange. 79 Ind. Cas. 495=46 All. 359=22 
A.L.J. 292=5 L.R. A. (Civ.) 254=A:I.R. 1924 All. 390 

Transfer, nature of — Indivisible sale — Effect 

of. 

The effect of a sale being indivisible is merely to prevent 
some of the vendees from defeating the claim for pre- 
emption by pleading that their rights are not inferior 
to the plaintiff’s although the rights of the others arc 
inferior. But the claim can nevertheless be defeated 
if, before the suit is instituted, those vendees whose rights 
arc inferior sell their share to a person who has an equal 
or superior right to that of the plaintiff. 69 P.R. 1898, 
Foil. 59 Ind. Cas. 712=3 L.L.J. 117 = 37 P-L.R. 1921. 

Transfer, nature of — Mortgage — Conditions 

Immaterial. 

IVazir Hasan, J. — The fact that a mortgage is beset' 
■with onerous conditions does make it nonetheless a 
mortgage for the purposes of pre-emption suit. In a 
claim for redemption if such conditions have the effect 
of extinguishing the equity of redemption the Court 
seized with the claim may relieve the mortgagor from 
those conditions. 101 Ind. Cas. 282 = 2 Luck. 470 = 

4 O.VV.N. 265=A.I.R. 1928 Oudh 103. 

Transfer, nature of — Absence of personal lia- 
bility. 

Where the mortgage was not particularly onerous 
except that the mortgagor was not personally liable for 
the mortgage debt but that there was no proof of the 
mortgage debt exceeding tho property while the mort- 
gage was for a fixed period, 

Held , that the transaction was a mortgage and not a 
sale and consequently was not liable to a right of pre- 
emption. 84 Ind. Cas. 901=6 L.L.J. 3t>7=A.I.R. 1925 
Lah. 55. 

Transfer, nature of — Perpetual leaso — ‘ Inti- 

qal *■ — Can be pre-empted. 

Tl»c word “ intiqal ” is a word of wide import and 
certainly includes a transfer by way of perpetual lease 
which can be pre-empted under the custom to pre- 
empt a lease. 33 All. 104, Foil, too Ind. Cas. 652 = 
A.I.R. 1927 All. 788. 

Transfer, nature of — Tost. 

Where a perpetual lease was sought to 1** pre-empted 
on the ground that the lease was in lact a sale. 

Held, that the relation of the premium paid to the 
value of the property and smallness of the rent would 
not in themselves bo sufficient to prove that the transac- 
tion was a sale and not a lease. 75 Ind. Cas. 4°4~ 

21 A.L.J. 734=4 L.R. A. (Civ.) 529= A.I.R. 1924 AH. 
60. 

-Transfer, naturo of— When not amounting to 

sale. 

An eight anna under-proprietary share in a village 
was perpetually leased out and the lessees were granted 
heritable and transferable rights. I he premium was 
Rs. 5,000 and the annual rent payable to the superior 
proprietor was Rs. 52 and Re. 1 was payable to the 
lessor under-propreitor which loss was to Ik- recovered 
in a particular way but the lessees were not liable to be 
ejected in any case. As to the rent to be paid to the 
superior proprietor it was provided that the superior 
proprietor could recover it from the lessor under- 
proprietor without notice to the lessees. 


Transfer, nature of. 1874 

Held, that the lease was not a sale so as to give rise to a 
right of pre-emption. 77 Ind. Cas. 79 = 10 O.L.J.' 
399=27 O.C. i 67=A.I.R. 1924 Oudh 203. 

Tra ns fer, nature of — When amounts to sale for 
purposes of pre-emption. 

A perpetual lease granted by a superior proprietor 
conferring under-proprietary rights on the lessee where 
the annual rent reserved is substantially equal to the 
Government revenue assessed on the land and no right 
of re-entry is reserved, amounts for purposes of pre- 
emption to a sale. 

A perpetual lease is not a form of conveyance which 
the Courts should go out of their way to encourage. 
65 Ind. Cas. 97=24 O.C. 3io=A.I.R. 1922 Oudh 81. 

——Transfer, nature of — Proof — Mortgage by con- 
ditional sale — Onus on pre-emptor. 

In the case of a transaction falling within the defini- 
tion of mortgage by conditional sale it is the duty of 
pre-emptor to show that it is an out-and-out sale tran- 
saction. But in the absence of any circumstance showing 
the same, the transfer is a mortgage by conditional sale 
and no suit for pre-emption lies. 1 19 Ind. Cas. 108 
= 1929 A.L.J. 887=A.I.R. 1929 All. 619. 

Transfer, nature of — Intention — Oral evidence 

— Admissible. 

As between the parties to the instrument, oral evidence 
of intention is not admissible for the purpose of cons- 
truing the deeds or ascertaining the intention of the 
parties. But in a suit for pre-emption, a pre-emptor 
not being a party to the instrument cannot be debarred 
from adducing evidence to show the intention of the 
parties or the real nature of the transaction. 22 All. 
149 (P.C.), Rel. on. 1 13 Ind. Cas. 263=5 O.VV.N. 825= 

4 Luck. 68= A.I.R. 1928 Oudh 472. 

Transfer, nature of — Sale-deeds — Really deeds 

of exchange — Evidence admissible. 

Extrinsic evidence is admissible for the purpose of 
showing that two documents, though purporting to be 
separate sale-deeds, arc in reality part and parcel of the 
same transaction, which was one of an exchange. Such 
evidence which shows that two documents executed 
and registered on the same date are part and parcel 
of one transaction and in fact represent only one trans- 
action, docs not amount to leading evidence so as to vary 
the tcims of a document. 103 Ind. Cas. 399=25 
A.L.J. 723=A.I.R. 1927 All. 696. 

Transfer, nature of. 

It is open to the plaintiff in a pre-emption suit to show 
from circumstantial or oral evidence that the real trans- 
action was one of a sale and not a mortgage. 98 Ind. 
Cas. 989 = A.I.R. 1927 All. 204. 

Transfer, nature of — Vendee can prove real 
nature. 

A vendee is entitled to prove the real nature of the 
transaction against a third party in a pre-emption suit. 

In order to maintain a plea of estoppel in a pre-emption 
suit it must be proved that die plaintiff believed the 
representation made and brought his suit on the basis 
of it. it O.C. 176, Foil. 73 Ind. Cas. 372 = A.I.R. 
1924 Oudh 136. 

~ Transfer, naturo of — Relinquishment by rever- 
sioner — For consideration— Not a sale. 

An alienation by a Hindu widow is not void but 
only voidable at the instance of the reversioner. Rever- 
sioners do not succeed to the property alienated by a 
widow but have to sue for such property and establish 
their right to it. Therefore, a relinquishment for consi-, 
deration by the reversioner to the vendee of the widow 
of his right to sue to set aside the sale docs not amount to J 
a sale for purposes of pre-emption. 99 Ind. Cas. 30*= 
A.I.R. 1927 Lah. 147. • v 
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-Transfer, nature of — Sale or no 6ale 
fer, nature of — Sale by Official Assignee — 
private sale. 


— Trans* 
Same as 


In every system of law the term may vary, but in 
all there is an official, be he called an assignee or trustee 
or any other name, and that official is by force of the 
statute invested in the bankrupt’s property. But the 
property he takes is the property of the bankrupt exactly 
as it stood in his person with all its advantages and all its 
burdens. Hence a sale of bankrupt’s property by Official 
Assignee is subject to right of pre-emption if any. 101 
Ind. Cas. 368=49 All. 367 = 54 I.A. 204 = 29 Bom.L.R. 
877 = 31 C.W.N. 853=1927 M.W.N. 444=4 OAV.N. 
543 = 25 A.L.J. 617=26 M.L.W. 326 = 39 M.L.T. 166 = 
A.I.R. 1927 P.C. 113=52 M.L.J. 658 (P.C.). 

Transfer, nature of — Sale by Official Receiver — 

Right of pre-emption is not barred. 


Sale made by an Official Receiver does not stand 
on the same footing as a sale at a public auction and 
would not defeat the right of pre-emption. 71 Ind. 
Cas. 836=45 A. 186=4 L.R.A. (Civ.) 25 = 20 A.L.J. 91C 
=A.I.R. 1923 All. 57. 

Transfer, nature of — Sale for unascertainable 

amount — Not capable of pre-emption. 


Sulaiman, J . — A sale which is not in 1 ieu exclusively 
of a cash price or such price as can be dcfinitcl y ascer- 
tained, is not capable of pre-emption. 

It cannot be said that in all cases where the vendor 
is not in possession of the property, he purports to sel 1 
the sale is not capable of pre-emption. If a registered 
document is executed and the transfer is to a price paid 
or promised, or part paid and party promised, and 
comes within the meaning of S. 54 of the Transfer of 
Property Act, a sale is duly effected and the proprietary 
interests in the property passes, no matter whether the 
vendor is or is not in actual possession. A transfer 
of the property which has become vested in a reversioner 
on the death of a Hindu widow passes the proprietary 
title in it even though a suit may have to be instituted 
to recover actual possession. The vesting of such title 
is not postponed till the passing of a decree on which 
delivery of possession would be dependent. On the 
other hand, there may be cases where the cash price paid 
or promised is not the sole consideration for the transfer, 
but in addition thereto there is an undertaking by 
vendee to fight out a litigation and to incui all its 
costs as well as to run the risk of losing his money. In 
such cases that part of the consideration which is other 
than the cash price is not capable of exact valuation. 
It is, therefore, difficult to grant a pre-emptor a decree 
for pre-emption of the property sold in such a way. 
100 Ind. Cas. 610=49 All. 488 = 25 A.L.J. 322=A.1.R. 
1927 All. 361. 

Transfer, nature of — Sale or no sale — Posses- 
sion of vendor — Not a test. 

The mere fact that a person is out of possession would 
not alone justify the Court in holding that a sale of 
property by him is a sale of a share in law suit, if it is 
not accompanied by other circumstances such as a doubt- 
ful right. 

A was thc* 7 original owner. On his death the pro- 
perty was mutated in the name oi his widowed daughter- 
in-law B who remained in possession till her death. 
During her lifetime C and D, nearest collateral heirs of 
A, instituted proceedings against B in relation to A\ 
property, and subsequently transferred a moiety of 
it in possession of B by virtue of a sale-deed for a price 
part paid and part retained by vendee for meeting the 
expenses of the litigation relating to that property. 

Held, that the sale was out and out a sale in praesenti, 
that it was not a sale of doubtful right and that a definite 
sum was stated in the sale-deed as sale price of property : 

<) O.C. 86 ; 9 O.C. 331 and A.I.R. 1922 Oudh 223 ; 

12— F. Y. D.— 58 


Transfer, nature of. 


hold to the widely stated : A.I.R. 1922 Oudh 156, Foil. 
1 14 Ind. Cas. 755=5 O.W.N. 920=4 Luck. 185 = 
A.I.R. 1929 Oudh 22. 

Transfer, nature of — Test — Intendon. 

The criterion for deciding the question whether a 
certain mortgage was a sale, is the real intention of the 
parties when entering into the transaction, and it has to be 
determined on all the available material including the 
verms of the document itself ; 100 P.R. 1898 (F.B.), 
Rcl. on. 


A mortgagor who mortgaged his land admitted tha 
the transaction was in reality a sale. The terms of the 
mortgage-deed were so onerous as to render there redemp- 
tion impossible. But it was also found that 'here was 
no necessity to disguise the transaction as a mortgage 
for defeating the right of pre-emption of a third proprie- 
tor because the mortgagees were themselves the proprie- 
tors in the village. 

Held : that the mortgage was not a sale in spite of 
the admission of the mortgagor to the contrary, too 
Ind. Cas. 26=A.I.R. 1928 Lah. 726. 

Transfer, nature of — Devices though permitted 

can be exposed. 

It is not forbidden to a person to circumvent the law 
of pre-emption by taking a transfer which falls short of a 
sale though it may evidently have the same effect as a 
sale. A person, in order to defeat the right of pre-emp- 
tion, may decide not to have a sale-deed but to have a 
mortgage-deed with onerous conditions making its 
redemption difficult or might have a lease executed in 
his favour making himself liable to pay a small sum, 
however insignificant, as rent. Under the law of pre- 
emption such devices are permissible because they fall 
short of the transaction of sale which alone can give rise 
to a right of pre-emption, but it does not mean that a 
disguise cannot be exposed. Where the parties had 
really entered into a sale transaction but disguised it 
under the mask or cloak of a different transaction such 
as hibabil-ewaz, the Court must look to the real nature 
of the transaction for the purpose of determining whether 
it could be subject to the right of pre-emption or not. 
1 13 Ind. Cas. 263 = 5 O.W.N. 825=4 Luck. 68=A.I.R. 
1928 Oudh 472. 

Transfer, nature of. 

A transfer of property in possession of the alienees of a 
Hindu widow, effected by the reversioner in considera- 
tion of the transferee’s supplying funds to conduct a suit 
for recovering possession from the alienees, is not pre- 
emptible. 

Lindsay, J . — The transfer in such a case is of a share of a 
chance of success in a suit which is subsequently to be 
brought and not a sale. 100 Ind. Cas. 610=49 All. 
448 = 25 A.L.J. 322=A.I.R. 1927 All. 361. 

Transfer, nature of- Construction — Intention 

of parties. 

Every transaction should be considered on a construc- 
tion of the document effecting the transfer and parties’ 
intentions should be considered in the light of what they 
had agreed to. 

Where a person possessed of no security and is depen- 
dent for his success upon the speculative instinct of a 
moneylender in financing his litigation, who gives him 
pecuniary and other assistance, but for which he would 
not have succeeded in the litigation, and the borrowers 
subsequently transfers in favour of the money-lender’s 
certain property in consideration of all the benefits 
received, the transfer is a hiba-bil-ewaz or a gift pure 
and simple, but not a sale which gives rise to a right of 
pre-emption. .05 Ind. Cas. ..6=4 O.W.N. 8.4= 
A.I.R. 1927 Oudh 576. * 

Transfer, nature of. 

The law docs not say that a right of pre-emption 
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arises* when a person transfers property after a manner 
which produces the same result as a sale without being 
a sale. 101 Ind. Cas. 193=4 O.W.N. 23i=A.I.R. 1927 
Oudh 161. * 

-Transfer, nature of — Test — Payment of price. 


It is necessary for a transaction to amount to a sale 
that there should be a price paid or promised or part 
paid and part promised, which means that the price 
must be stated or ascertainable at the time of the deed : 
A.I.R. 1926 Oudh 196, Rcl. on. 

A certain share of the property was sold and the consi- 
deration for this share was to be one thousand rupees 
and the obligation on the part of the vendees to finance 
certain litigation in respect of the properly. 1 he condi- 
tion was that the thousand rupees should he kept by the 
vendees towards the litigation expenses and that no ac- 
count should be taken between the parlies if the expendi- 
ture happened 10 be more or less than these thousand 
rupees. 

Hell : That the transaction was not a sale and no 
right of pre-emption could arise in respect of the share. 
93 Ind. Cas. 114=13 O.L.J. 47g=A.I.R. 1926 Oudh 
368. 

Transfer, nature of — Transfer of under-pro- 

prictary rights. 

A clause in a deed of transfer of under-proprietary 
rights reserving rent to the superior proprietor above 
the Government revenue is not the sole test to deter- 
mine whether the transfer amounts to a sale or lease. 
The question has to be decided with reference to all 
the terms of the transfer deed. 84 Ind. Cas. 667 = 
27 O.C. 243=11 O.L.J. 477=A.I.R. 1924 Oudh 426. 

Transfer, nature of— Transfer of under-pro- 
prietary right. 

Condition to pay rent in excess of Government revenue 
is an essential incident of an under-proprietary right and 
such a condition is consistent with the sale of the rign . 

It cannot be laid down that where the rcn*. exceeds 
the revenue the transaction cannot amount to more t an 
a lease. (A.I.R. 1922 Oudh 229, Diss.'i. 84 Ind. < 

= 27 O.C. 243= .. O.L.J. 477=A.I.R. ,924 Oudh 426 

Transfer, nature of-Vendor out of possession 

— If and when can amount to sale. 

mere* STa^ 

srsr'si s sits t 

ports to sell not a share m a law suit,, hut ajmarc in^ 


Lei, the vendor definitely and clearly 
Mates "lus title the sale is subject to pre-emption, even 
» hourfi the sale is made for the purpose ol raising funds 
to recover the property by litigation. It cannot be said 
that no right of pre-emption arises m any case in uliich 
the vendor was out of possession and legation would be 
necessary 10 recover possession of the property. 6b Ind. 
STSS-a O.L.J. 403 — A. I -K. 1922 Oudh ,96. 

Transfer, nature of— Transfer to— Transfer 

l, y compromise decree m preemption 

8UJt ' . , r t ;_n r-mnot arise upon a transaction 

property by a contractual relation ol sale or trai nsl _ . 

74 P.W.R. .913=195 P.L.R. *9'3='» l" d - Cas ' 957- 

Transfer, nature of — Sale or lease. 

When Wajib-ul-arz of a village contained the corn. 1- 
t ion ihat the co-shawr of a mahal must transfer, in ease 
he desires to do so, his share first to the near co-sharer, 
a v.crjjeiual lease given by the co-sharer to a stranger, 


• *- * 

is a transfer within thG meaning of the word ‘ intiqal * 
in the Wazib-ul-ar/. 

A perpetual lease for a substantial sum as premium 
is in reality a sale, though a nominal rent is to be paid 
by the lessee. 33 All. 104=7 A.L.J. 1022=7 Ind. Gas* 
930 - 

Transfer, nature of— Exchange — Co-sharer. 

Where a right of pre-emption is given to one's own 
brothers or other ‘ Ekiaddi ” relations in every cases of 
transfer by a co-sharer, even an exchange of land docs 
give rise to such right. 31 All. 539 = 6 A.L.J. 735= 

3 Ind. Cas. 903. 

— —Transfer, nature of — Permanent lease — If sale,. 

A permanent lease cannot be construed as a sale-deed! 
and can be given no right of pre-emption. 10 O.C. S 4 ®>- 
Foil. 16 C.W.N. 717=15 C.L.J. 649=14 Ind. Cas.. 

7 » 5 - • 

Transfer, nature of— Sale— Compromise ofT 

litigation. 

If a suit for the recovery of property is compromised,, 
it docs not amount to a sale of the land but to an abandon- 
ment bv the plaintiffs of their rights to-obtain a decision, 

of the Court in a cast which was genuinely 
Therefore no claim for pre-emption, was- competent.. 

t Lah. 109=96 P-L.R. 1920=55 Ind. Gas. 865. 

Transfer, nature of— Sale or Exchange- 

Pre-emption is not allowed when ibis proved that the. - 
transaction is an exchange and not a.salc. 50 Ind. Cas.. 

288 (Lah.). 

Transfer, nature of-Sale or eachange-Inten- 

tion — Onus. 

Where a transaction which is apparently an exchange 
is alleged to be a sale, the onus is hcav T on the party 
alleging to prove his case. 104 P-R- 1918 — * 4 ° PLR * 
1918=49 Ind. Gas. 275. 

Transfer, nature of— Sale or mortgage— Evi- 
dence of. 

Where a deed of sale absolute and unconditional is - 
executed, the right of pre-emption immediately accrues 
and is not affected by the fact that later on an agreement 
u, rcconvcy the property is entered into between the 
partic^and^ registered. 74 P-R- i 9 i 8 = .6 3 P.W.R. t 9 .8 
=47 Ind. Cas. 418. 

Transfer, nature of— Sale of exchange— Pur- 
chase money — What is. 

A transaction of exchange docs not cease to be such 
because a small sum of money is paid in addition for 
adjustment of values. The amount payable eventually 
by a purchaser of property in respect of mortgage charges- 
on it, is not part of the purchase money when the property 
is sold for a definite amount. 100 P.W.R. * 9* 3 
1 99 P.L.R. 1913=19 Ind. Cas. 301. 


Transfer, nature of— Sale or mortgage — One- 
rous terms. 

The onerous character of a mortgage does not ncccs" 
sarily lead to an inference that a sale was clothed in the 
form of a mortgage to defeat pre-emption. If on the 
evidence the lower appellate Court finds that a transac- 
tion is a mortgage and not a sale its finding cannot bo 
disturbed' in second appeal. 53 Ind. Cas. 892 (Oudh). 

-Transfer, nature of — Sale — Genuineness of -- 


— - ^ 

How determined. 

The question, whether a sale is a genuine sale or a 1 - 
mere sale of a share in a law suit is one to be determine 
on the facts of each case. The mere fact that lega 
proceedings arc necessary to obtain possession ot j 
property sold, is no ground for holding that the sa 
does not give rise to a right of pre-emption. 6 LJ.Li.Jr 
29 — 49 Ind. Cas. 462. 
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Transfer, nature of — Sale — Hiba-bil-ewaz. 

Hiba-bil-ewaz is not a sale and confers no right of 
pre-emption. A transfer of property to a wife in lieu 
of dower is the Hiba-bil-ewaz and not sale. 18 O.C. 
67=33 Ind. Cas. 622. 

Transfer, nature of — Alienation — Operation 

of Law — Compromise. 

Where a pre-emption suit is decreed on a reasonable 
compromise filed in the suit, the vendee cannot be said 
to have alienated the property in suit but to have lost it 
by operation of law. x O.L.J. 456=25 Ind. Cas. 849. 

Transfer, nature of — Sale or mortgage — 

Transfer, short of sale to circumvent pre-emption — 
No fraud. 

The onerous character of a mortgage cannot convert 
it into a sale. High improbability of redemption of a 
mortgage would not make it any the less a mortgage, for 
it is capable of redemption, however remote the chance. 
16 O.C. 9=19 Ind. Cas. 679. 

Transfer, nature of — Sale or mortgage — When 

allowed. 

A document apparently one of mortgage cannot be 
construed as a deed of sale merely because its terms are 
such as to render it improbable that the redemption will 
ever take place. There can be no pre-emption in a case 
of this type. 3 O.C. 213, Foil. 15 O.C. 1 = 14 Ind. 
Cas. 8. 

Transfer, nature of — Sale of property — Assign- 
ment of mortgage. 

Within the rule of pre-emption a mortgage interests 
in a mauza is not a haqquiyat in land but only a debt charge 
on property and an assignment by one sharer of his 
mortgage interest over another’s share, unlike a transfer 
of land furnishes no claim for the exercise of the right 
of pre-emption. 

Obiter. — Where a sharer in a mauza who ha.> also 
mortgage over another’3 share sells his haqquiyat ir the 
mauza, the mortgage interest will not pass unless speci- 
fied. 1903 A.W.N. 83 = 25 A. 421. 

28. Waiver of right. 

Right of — Waiver — Acquiescnce by pre-emptor 
— Vendee making improvements on property — 
T. P. Act, S. 51. 7 

Acquiescence in itself is not sufficient to constitute 
waiver of the right of pre-emption. There must be 
knowledge ol all the facts. If in a suit for pre-emption 
the defendant transferee who has effected improvements 
on the land pleads waiver of the right of pre-emption 
based on acquiescence of the plaintiff and also relies on 
S. 51 of the T. P. Act, it is essential to plead not only 
that the defendant thought that he was absolutely en- 
titled to the land, but also that the plaintiff knew that the 
defendant so thought and was being led by the plaintiff’s 
inaction so to think. In the absence of such express 
pleas the plaintifl is entitled to assume that the defendant 
knew the law and knew that the plaintiff had such time 
as limitation allows to sue for pre-emption, and despite 
that knowledge deliberately decided to run the risk of 
losing the land. I.L.R. (1949) Nag. 465=1949 N’.L.J. 
ayo. 

* Waiver of right — Acquiescence — Identification 
of vendor by pre-emptor before Registrar at the 
time of sale — Endorsement of Registrar. 

From the mere fact that the pre-emptors identified the 
vendor before the Registrar as the time of the registra- 
tion of the sale sought to be pre-empted, and the endorse- 
ment of the Registrar that the document was read out to 
the vendor, it cannot be held that the pre-emptors 
knew the contents of the sale-deed and had acquiesced 
in the sale. A.I.R. 1950 All. 190. 


Waiver of right — Willingness to purchase — 

Pre-emptor * if bound to show — Estoppel against 
pre-emptor — Circumstances. 

A pre-emptor is not bound to show his willingness to 
purchase or to go to the vendor and vendee and warn 
them that he has a right to pre-empt. He would not be 
estopped from pre-empting the property unless the pro- 
perty was offered to him at the price settled and he had 
refused to purchase the same. 1950 A.W.R. 282 = 
1950 A.L.J. 237. 

Waiver of right — Right — Member of a family 

whose karta had consented to the sale, if estopped 
from bringing a suit for pre-emption. 

Where a karta of a family had knowledge of a sale 
and was a consenting party thereto, it cannot be said 
that that would estop a member of the family from bring- 
ing a suit for pre-emption in respect of that sale. 23 
Luck. I39=A.I.R. 1949 Oudh 65=1947 O.A. (C.C.) 
362=1947 A.W.R. (C.C.) 362 = 1947 O.W.N. 615. 

Right — Waiver — Mortgagee possessing pre- 
emptive right accepting mortgage money from 
vendee. 

A mortgagee possessing a superior pre-emptive right 
cannot be deemed to have waived his right of pre- 
emption by reason of his accepting payment of the 
mortgage money from the vendee without any reserva- 
tion of his right to sue to pre-empt the sale. 49 P.L.R. 
6i=A.I.R. 1948 Lah. 5. 

Right — Waiver — Qualified waiver — Waiver in 

favour of non-agriculturist — If could be availed 
of by agriculturist — Waiver before bargain of sale 
is complete. 

In the domain of the pre-emption law, there cannot be 
a qualified waiver or a with a reservation in waiver favour 
of a particular class or in favour of a particular 
individual. A person who has once waiverd his right of 
pre-emption is debarred from asserting it afterwards 
either as a plaintiff or a defendant. Where, therefore, a 
person entitled to pre-emption when informed that the 
vendors proposed to sell the land, agreed to their selling 
it to a non-agriculturist in order that they should be able 
to get a price higher than he, as an agriculturist, w-as 
prepared to offer, be waived his right to purchase the 
property, and though the waiver in terms w’as limited 
in favour of a non-agriculturist, in law it would operate 
as a complete and absolute waiver, and the mere fact 
that the higher price has been paid by an agriculturist 
to whom the land was sold, w'ould not suffice to revive 
the right which lie relinquished by an express statement. 
The fact that at the time of the waiver there was no 
dcfiniic bargain of sale is immaterial, as the right of pre- 
emption is capable of waiver before any bargain of sale 
is complete. A.I.R. 1947 Pesh. 35. 

-Waiver of right — Estoppel against right to 

claim — Circumstances— Knowledge of transfer at 
definite price and failure to assert rights. 

Where a person having a right of pre-emption in 
respect cf a property knows that it is being transferred 
to another for a definite price and does not assert his 
rights, he is estopped from claiming pre-emption sub- 
sequently. Further, waiver and acquiescence may be 
inferred from the circumstances and there need not be 
an offer or refusal or express consent to the sale. 21 
Luck. 598 = 227 Ind. Cas. 24=1946 O.W.N. 291 = 

1946 A.W.R. (C.C.) 209= 1946 O.A. (C.C.) 209=A.I.R. 

1947 Oudh 81. 

Waiver of right — Joint Hindu family — Refusal 

by manager. 

Where the manager of a joint Hindu family refuses 
to purchase the property in the exercise of the right of 
pre-emption, his refusal is binding on all the members 
of the family disentitling them to enforce the right. 
A.I.R. 1939 All. 347 = >939 A.W.R. 254=182 Ind. Cas! 
3 * 9 - 
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Waiver of right — Pre-emptor attending auc- 
tion but not offering amount equal to highest bid 
and keeping silent for about a year — Whether 
amounts to waiver. 

Per Addision and Ra n Lall, JJ. y in letters Patent Appeal.— 
A pre-emptor is not bound to bid at an auction sale, 
and if he docs not do so, lie docs not lose his right of 
pre-emption, the principle being that he is entitled to 
pre-empt the property at the price fixed and paid, and 
is not bound to make that price higher by competitive 
bidding. Consequently, a pre-emptor’s attendance 
at the auction and failure to offer an amount equal to 
the highest bid and subsequent silence for nearly a year 
does not amount to waiver. He is not precluded from 
later pre-empting the sale. A.I.R. >939 Lah. 5 , 7 == 
I.L.R. (1940) Lah. 88-41 P.L.R. 261=42 P.L.R. 
696=186 Inti. Cas. 490. 

Waiver of right. 

Presence ai the auction-sale is no waiver but making 
no claim after that till the last day of limitation amounts 
to waiver. A.I.R. 1939 Lah. 517 = 1. L.R. (1940) Lah. 
88=41 P.L.R. 261=42 P.L.R. 696=186 Ind. Cas. 450. 

Waiver of right. 


To deprive a person «>f any legal right that he possesses, 
there must be clear and cogent evidence on the record 
justifying that course and the mere oral statements of a 
few witnesses deposing to certain circumstances from 
which it may be possible to infer that the prospective 
pre-emptor had knowledge of the sale would not be 
enough to prove that he had positively relinquished the 
enforcement of his right. A.I.R. 1937 Lah. 5 ° 4 * = 
I.L.R. (1937) Lah. 143 = 39 P-L.R. 762=170 Ind. Cas. 
271. 

Waiver of right. 

Right of pre-emption can l>c waived by conduct — 
When it is obvious from the circumstances that the pre- 
emptor is neither willing nor able to pay the purchase- 
money, formal offer to the pre-emptor is not necessary. 
1937 O.W.N. 1113. 

Waiver of right — Ridiculous offer. 

Where a pre-emptor makes a statement which shows 
that he has no inclination to purchase the property and 
though he lives in the adjoining house, evinces no interest 
in the matter when the house is put to auction and even 
afterwards makes a ridiculous offer, his conduct amount 
to a complete waiver. A.I.R. 1935 Lah. 884 = 160 Ind. 
Cas. 937. 

Waiver of right— Omission to assert claim 

when sale takes place or is first mooted g 
to set up plea subsequently. 

The right of pre-emption in Dcrar must be claimed 
at the time the sale takes place or is first mooted ; it 
cannot be raised as a defence to a suit for possession. 
The ratio dtridendi of the rule is that it is only a vested 
and ascertained right which could be pleaded as an 
answer to any suit and that the right of pre-emption 
being inchoate gives no such vested right to co-sharers 
as to entitle them to resists the claim for possession by 
pleading it in bar of the suit. A.I.R. 1941 Nag. 110 = 
27 N.L.R. 354=132 Ind. Cas. 460. 

Waiver of right — Acquiescence. 

An undivided share in a property was sold. The 
plaintiff filed a suit for pre-emption after performing 
the ceremonies. Subsequently, in a suit for partition 
to which the purchase 1 was a party, the plaintiff applied 
to the Court for exchange of certain plots which had 
been allotted to ilic purchaser s share : 

Held, that the application by the plaintiff for exchange 
of plots did not amount to acqui<-sccncc in the sale so as 
to debar the plaintiff’s right to sue for pre-emption. A. I. 
R. 1931 Put. 72=13 P.L.T. 38=130 Ird. Cas. 165. 


Waiver of right— Change of circumstances — 

Fresh refusal necessary. 

Where a certain portion of property is excluded and 
the price is reduced and the purchaser is a new person, the 
person having right of pre-emption should be approached 
afresh and his refusal obtained. Circumstances having 
changed the pre-emptor is not estopped from asserting his 
right of pre-emption. 1 1 9 Ind. Cas. 9=1929 A.L.J. 
1178=51 All. io 46=A.I.R. 1930 All. 77. 

Waiver of right — Nature of plea — Who can 

avail — Limits of plea. ' 

The plea of estoppel or waiver is open not to the ven- 
dees alone, but also to the rival pre-emptor who is im- 
pleaded in the suit. . 

By consenting to a transfer, a person entitled to pvc* 
empt disqualifies himself from pre-empting and loses 
his right of pre-emption altogether. He cannot waive 
his right of pre-emption in favour of a particular person 
and reserve it as against others. A person, who has 
forfeited his right of pre-emption, is debarred from ass«|- 
ting it either as a plaintiff or as a defendant. 7 O.W.N. 
859=A.I.R. 1930 Oudh 447. 

Waiver of right — Conduct. 

A village was originally granted to one C. Lhc 
original grantee died and the estate vested in pursuance 
of his will to ten persons living in England. The owners 
being desirous of disposing of the property it was divided 
into a number of blocks which were offered for sale locall> . 
One block was purchased by P. Another block wa» 
purchased by one D and M lew hours after P s purchase 
and some days afterwards some oilier blocks were pur- 
chased by M. The agreement to sell, however, was 
entered into prior to the agreement of I. lhc blocks 
were in the market for sometimes. They were clearly 
delineated upon separate plans and separate Uiasras 
and Tamabhandis were prepared for each. P had pro- 
cured a list of all the blocks containing the prices. He 
knew that they were all in the market and could be had 
for the prices mentioned. P had expressed his desire 
to purchase the blocks adjacent to his estate only and 
that he did not wish to purchase any other block. 

I It Id : That P , under the circumstances must be 
taken by his conduct to have waived his right of pre- 
emption and that it would be inequitable to allow him 
to rc-asscrt it. 119 Ind. Cas. 627 = 6 O.W.N. 763 = 
56 I. A. 356 = 50 C.L.J. 555 = 4 Luck. 421 = 1929 M.W.N. 
026 = 30 M.L.W. 885 = A.I.R. 1929 P.C. 259 = 57 
M.L.J. 637 (P.C.). 

Waiver of right — Should bo unequivocal. 

The refusal to purchase the property at a particular 
price cannot be deemed to be also a refusal to purchase 
it at a lower price. Where, however, a pre-emptor 
has previously expressed his clear intention not to pre- 
empt the property on any account and nas waived his 
objection in unequivocal language to the property 
being sold to the vendee, he is estopped personally from 
pre-empting afterwards, even though the exact share 
or price at which it was going to be sold was not men- 
tioned to him. 1 18 Ind. Cas. 170=1929 A.L.J. 528= 
A.I.R. 1929 All. 453. 

Waiver of right — What may amount to. 

Where a person who happens to be a lawyer, reads 
the draft sale-deed containing the name of the pro- 
posed vendee and even then does not assert his own right 
to purchase property as a sharer in preference to a 
stranger he is deemed to be a consenting party and there 
is a waiver of the right. 1 18 Ind. Cas. 226 (All.). 

Waiver of right — Debars right to file or defend 


suit. 


There can never lie a conditional waiver. A person 
who has once waived his right to pre-empt is incompetent 
not only to sue for pre-emption hut also to defend a suit 
for pre-emption on the ground of his right : A.I.R. 
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1925 Lah. 359 (F.B.), Foil. 102 Ind. Cas. 436=A.I.R. 
1927 Lah. 501. 

Waiver of right — Applicability — Oudh. 

The applicability of the rule of estoppel by acquis- 
ccnce in cases of pre-emption in the Province ot Oudh 
cannot be questioned : 22 O.C. 323 ; 10 O.C. 257 ; 
5 O.C. 395 and 1 O.C. 254, Foil. 93 Ind Cas. 640 = 

1 Luck. 68 = 29 O.C. 327 = 13 O.L.J. 212 = 3 O.W.N. 
356=A.I.R. 1927 Oudh 86. 

Waiver of right — Prior refusal. 

A pre-emptor, previously refusing to buy the property 
on the ground that he had no money should be considered 
to have waived his right to pre-empt. 92 Ind. Cas. 
289=A.I.R. 1926 Lah. 243. 

Waiver of right — No re-assertion. 

A person who has once waived his right of pre-emption, 
(by attesting the sale-deed, in this case) is debarred from 
asserting it afterwards cither as a plaintiir or as a defen- 
dant. A.I.R. 1925 Lah. 359 (F.B.), Foil. 89 Ind. Cas. 
928 = 7 L.L.J. 183— A.I.R. 1925 Lah. 442. 

Waiver of right — Operates for all times. 

A person who has once waived his right of pre-emption 
is debarred from asserting it afterwards it is immaterial 
whether he occupies the position of a plaintiff or that of a 
defendant. 42 P.R. 1878, Foil. ; 8 P.R. 1919, Diss. 
from. 

The right of pre-emption cannot be waived in favour of a 
particular person and reserved as against others. 
86 Ind. Cas. 1038=6 Lah. 243 = 7 L.L. J. 125=26 P.L.R. 

1 46=8 A.I.R. 1925 Lah. 359 (F.B.). 

Waiver of right — What may not amount to. 

The pre-emptor’s action in taking on lease a portion of 
the land sold cannot be treated as acquiescence in the 
sale itself. Similarly the pre-emptor’s presence through- 
out certain partition proceedings initiated by vendees 
docs not estop him from bringing a suit for pre-emption. 
79 Ind. Cas. 140— A.I.R. 1925 I.ah. 178. 

Waiver of right — Cumulative — Effect of — Con- 
duct. 

Where it was found that the father of the pre-emptor 
had taken an active part in the negotiations, and that 
the pre-emptor himself assisted in collecting the money 
and was not merely a silent spectator of (he actual regis- 
tration but took an active part there also and where he 
delayed in hringing his suit up to the last possible moment: 

Hell : That although the mere presence of pre- 
emptor at the time of registration is not sufficient to 
prove acquiescence, yet all these facts taken together 
point conclusively to such acquiescence throughout as 
must have influenced the vende* in concluding the 
transaction. 79 Ind. Cas. 132= A.I.R. 1925 Lah. 57. 

Waiver of right — Conduct not amounting to 

The plaintiff was mortgagee with possession of some 
of the land sold and mortgagee without possession of 
certain other parts of it. Subsequent to the sal^ he 
had received the monies due to him as mortgagee from 
the vendee without any protest or without expressing 
any intention of enforcing his right of pre-emption. 

bit Id, that the conduct of the plaintiff in accepting the 
money from the vendee was quite consistent with his 
claim to pre-empt and cannot be regarded either as an 
act of acquiescence or waiver of such claim on his part. 
69 Ind. Cas. 643=A.I.R. 1924 Lah. 159. 

Waiver of right — By father — Son not bound. 

Waiver of the right to pre-empt by father does not 
disentitle son to bring a suit lor the pre-emption. 79 
Ind. Cas. 448 = A.I.R. 1924 Lah. 68. 

Waiver of right. 

* 

Where the plaintiff not only did not express his willing- 
ness to pre-empt, but prohibited the alienation. 


Heldt the right of pre-emption was not exercised and 
plaintiff could not get a decree for pre-emption. 39 
All. 127 ; 42 All. 402, Foil. 76 Ind. Cas. 467=A.I.R. 
1924 Mad. 57=45 M.L.J. 389. 

-Waiver of right — Mortgage pre-emptor accep- 
ting money from vendee — Delay in suing — No 
waiver. 

The mere acceptance of his money by a mortgagee 
pre-emptor from the vendee or his omission at the time 
to express a desire to purchase the property, is not a waiver 
of his right Jo a claim for pre-emption. 37 P.R. 1908, 

Foil. 

Merc delay in suing is not a waiver of the plaintiff’s 
right of pre-emption. A pre-emptor is allowed by the 
law twelve months to make up his mind, whether he 
will sue or not, and any delay in suing is immaterial 
provided that the suit is within the period of limitation. 
67 Ind. Cas. 395=4 L.L.J. 204=A.I.R. 1922 Lah. 42. 

Waiver of right — Involuntary sale. 

A custom of pre-emption by a co-sharer does not refer 
to involuntary sales. Where 10 sharers having notice of 
an involuntary sale of property do not bid for it in an 
auction sale, their silence amounts to a refusal. Where 
the vendor offered the property for sale to a co-sharer 
who refused it, then he can sell to anybody at that or 
higher price without notice a co-sharer. 42 All. 402 
= 18 A.L.J. 413 = 58 Ind. Cas. 93. 

Waiver of right — Acquiescence — Effect of. 

In a suit for pre-emption by the Plaintiff as co-sharer 
and brother of the vendor the vendee being only a co- 
sharer it was found that Plaintiff was heavily indebted 
and had no money on hand and was willing to sell his 
own share to the vendee. Held , that this conduct of 
the plaintiff amounted to acquiescence in the sale and 
was a bar to the suit. 16 A.L.J. 779=47 Ind- C-as. 400. 

Waiver of right — Plaintiff present at sale — 

Absence of protest — Effect. 

Where a person was present at an auction and did no* 
bid at all and the auction was withdrawn for insuffi- 
ciency of price and was put up for auction a second time 
and sold to a third person, Held, that the conduct of the 
person amounted to a refusal to purchase, and that he 
was not entitled to maintain a suit for pre-emption. 
16 A.L.J. 492 = 46 Ind. Cas. 10G. 

Waiver of right not exercising right for an 

unduly long period. 

Not exercising right of pre-emption till more than a 
year after a sale, in spite of previous wide publication 
of the intention to sell, is tantamount to waiver of the 
right of pre-emption. 39 All. 127=14 A.L.J. 1138 = 
37 Ind. Cas. 51 1. 

Wavier of right — Bona fidos of vendor. 

Under a custom of pre-emption,' a co-sharer wishing 
to sell should first offer the property to his other co- 
sharers. The vendor offered the property to plaintiff, 
who refused to give more than Rs. 160. He then sold 
the property for Rs. 235. In the circumstances the 
conduct of the plaintiff amounted to a refusal to purchase 
the property when offered to him. 37 All. 262 = 1 3 A.L.J. 
288 = 28 Ind. Cas. 272. 

Waiver of right — Agreement in a compromise 

decree — Whether right of pre-emption was relin- 
quished. 

An agreement ran thus : — “ The defendant No. 1 
(Lckhraj) will have right to transfer the property. H c 
may transfer to any one hc likes. The plaintiff will hav e 
no objection ”. 

Held, that the right of pre-emption was not thereby 
relinquished. 6 A.L.J. 687 = 3 Ind. Cas. 515. 

Co-sharer — Waiver of right — Resumed muafi* 

holder — Wajib-ul-arz — Pre-emptor accenting mort- 
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gage money from vendee — No waiver of pre-emp- 
tive right. 

When there is nothing to show that a resumed rnuafi 
stands on the same level with a khalse land, the holder 
of such rnuafi cannot be a co-sharer for the purposes 
of pre-emption within the meaning of the wajib-ul- 
arz which'confcrs the right of pre-emption upon hissadars. 
The mere fact that a pre-emptor accepts from the vendee 
mortgage money due upon the property which is the 
subject of pre-emption does not amount in law to a 
waiver of his pre-emptive right. (1905) 2 A.L.J. J45. 

Waiver of right — Refusal to purchase at fair 

price. 

% 

The conduct of the plaintiffs in refusing to purchase 
the property except at a price far below its real value 
amounted to a waiver and they could not enforce their 
right of pre-emption. Plaintiffs had not reasonable 
ground for entertaining the belief that Rs. 2,000 was 
excessive price. 1 Lah. 51=69 P.L.R. 1920=42 
P.W.R. 1920=55 Ind. Cas. 879. 

Waiver of right — Sale of property by judgment- 

debtor under O. 21, R. 83 (2), C. P. Code — Waiver. 

Where a judgment debtor sells property under 
O. 21, R. 83 (2) of the C. P. Code and even though it 
docs not become absolute until confirmed by the Court, 
it cannot be said to be a sale by a Court in execution of 
the decree and thus not liable to pre-emption. The 
failure of a person entitled to pre-empt to outbid the 
purchaser at an auction sale docs not amount to waive 
52 Ind. Cas. 337 (Lah.). 

Waiver of right — Second sale — Purchaser from 

vendee having superior right. 

A plaintiff in a pre-emption suit cannot successfully 
pre-empt a defendant who is the assignee of the original 
vendee on the ground that he had waived his right to 
pre-emption on the original sale. 8 P.R. 1919=49 Ind. 
Cas. 147. 

Waiver of right — General assent to sale. 

The vendee went to the village in which the land in 
suit was situated and informed some of the villagers 
including the plaintiffs that he contemplated purchasing 
the land. A general assent was given to such purchase, 
but the agreement to purchase, was not at the time en- 
tered into between the vendor and vendee and no offer 
was made to the pre-emptors after the sale. Held, that 
the plaintiffs had not by their conduct waived their right 
of pre -emption and they were not debarred from exercising 
their right. 27 All. 670, Appr. 50 P.R. 1918=19 P.L.R. 
1918 = 40 P.W.R. 1918=43 Ind. Cas. 1006. 

Waiver of right — Pre-emptor assisting in sale 

and demarcating land. 

A pre-emptor who assists in negotiating a sale and 
demarcating the fie Unsold must be deemed to have waived 
his right to pre-empt. 8 Ind. Cas. 246, Foil. 76 
P.W.R. 1912=48 P.R. 1912 = 45 P.L.R. 1912=13 
Ind. Cas. 561. 

Waiver of right — Mortgagee’s 6uit for posses- 
sion — Owner of property til! death of another 
person, if has a right of pre-emption. 

An owner of certain property till the death of anodic' 
|x rson has a right of pre-emption on the strength of such 
property. But a person who would become the owner 
on tin death of another person has no such right. 

A suit by a mortgagee for possession docs not consti- 
tute a waiver of his right of pre-emption as the causes of 
action in the two suits are different. 99 P R. t9>o = 
42 I'.L.R. 1911=8 Ind. Cas. 1155- 

Waiver of right — Pre-emptor taking active 

part in negotiations for sale to the vendee. 

If the pre-emptor takes active part in negotiations 
Jor sale brings his suit just before the expiry of limitation 
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and was present at, the time mutation was effected in 
lavour of the vendee he must be deemed to have waived 
his right of pre-emption. 86 P.L.R. 1910=8 Ind. Cas. 
246. 

Waiver of right — Proof. 

Where the trustee of a temple executed an othi morl" 
gage containing a right of pre-emption and subsequently 
called on the mortgagee to advance a fur ther sum for 
temple purposes and the mortgagee expressed his readi- 
ness to advance the sum if the mortgagor would satisfy 
him that it was for temple purposes and the mortgagor 
undertook to satisfy him provided he would deposit 
the sum with a third party, such conduct does not amount 
to waiver of the right of pre-emption on the part of the 
mortgagee. ( 19 1 1 ) 1 M.W.N. 263=9 M.L.T. 495 = 
9 Ind. Cas. 1010. 

Waiver of right — Former proprietor — Effect 

on other proprietor’s right. • 

The withdrawal by a former proprietor of his claim 
for pre-emption with regard to a portion of the property 
sold gives an opportunity to the person, who has the 
next best right, to enforce pre-emption in rgard to the 
portion about which the former had withdrawn his 
claim. 2 U. P.L.R. (J.C.) 61=22 O.C. 373=55 In d . 
Cas. 830. 

29. Wajib-ul-arz. 

See also PRE-EMPTION — ( 1 ) CUSTOM. 

(2) CUSTOM OR CONTRACT. 

(a; Conflict in. 

^b) Construction. 

(c) Evidentiary value. 

(d) Interpretation. 

(e) Partition. 

(f) Preferential claim. 

(g) Miscellaneous. 

(a) Conflict in. 

Wajib-ul-arz — Conflict in — Nature — Effect. 

The mere fact that subsequent wajib-ul-arzes arc 
fuller raises no presumption that they were not records 
of a custom ; for the later wajib-ul-arzes may very well 
be mere amplifications of the previous wajib-ul-arzes. 
The case may l>e different when they absolutely contra- 
dict the entries in the previous wajib-ul-arzes and cannot 
be reconciled with them. 33 All. 196, Foil. 87 Ind. 
Cas. 298=47 All. 470 = 23 A.L.J. 283=A.I.R. 1925 All. 

449 - 

Wajib-ul-arz- - Conflict in — Construction — Read 

ing together. 

There were two wajib-ul- arze 1 prepared within an 
interval of about sis or seven years. The earlier one 
contained a classification of pre-emptors as follows : — 

1. Own brothers ; 2. Co-sharcrs in the same patti ; 
3. Co-sharers in oilier pattis. The second document 
gave only one classification of pre-emptors, namely ; 
“ own brothers and co-sharers of the village.” 

Held : That the two wajib-ul-arze * ough’t to be read 
together and that under the custom ol pre-emption an 
own brother of the vendor had a better right to take the 
property than a co-sharer in the village. 92 Ind. Cas. 
468 = 6 L.R.A. Civ. ii2 = A.I.R. 1925 All. 342. 

Wajib-ul-arz — Conflict in. 

The presumption arising from the entry in the wajib- 
ul-arz prepared admittedly during a settlement period, 
cannot Ik* negatived by a different entry contained in a 
wajib-ul-arz , which though an earlier one was not so 
clearly a final record of enforceable custom or contract. 
92 Ind. Cas. 335 = 5 L.R.A. Civ. 609=- A. LR. 1925 All. 
* 14 * 

Wajib-ul-arz — Conflict in — Explanation as to. 

W here under the first wajib-ul-arz a right was givea 
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•in the case of transfer by mortgages as well as sales, 
whereas in the latter wajib-ul-arz the right was confined 
to sales and it was expressly stated that there was no 
aright or pre-emption as regards mortgages : 

Held : there was nothing to prevent the co-sharers 
in the later wajib-ul-arz from abrogating that part ol the 
custom and the two wajib-ul-arz were not necessarily 
‘Conflicting. 92 Ind. Cas. 335 = 5 L.R.A. Civ. 609 = 
A.I.R. 1925 All. 44. 

Wajib-ul-arz — Conflict in. 

Where the wajib-ul-arz of 1884 gave a right of pre- 
■emption to /amindars but that of 1863 would not show 
such right, held , that the presumption created by the 
wajib-ul-arz of 1894 was destroyed by that of 1863. 78 

Ind. Cas. 508 = 5 L.R.A. Civ. 228=A.I.R. 1924 All. 


925. 

Wajib-ul-arz— Conflict in— Negatives existence 

-of custom of pre-emption. 

The wajib-ul-arz of the year 1880 recited that there 
was a custom of pre-emption and also gave details of the 
•custom. In the da dm dr hi of the year 1843 there was 
not only no reference to the right ot pre-emption, but 
-that document stated clearly that all the co-sharers had 
power to transfer property in their possession. 1 his 
power had not been sub'ccted to any restrictions. 

Hid: that this clearly negatives the existence of a 
right of pre-emption in the year 1843, as there was abso- 
lutely no evidence to show that there was any occasion 
for the custom to grow up between the years 1843 and 
1880 when the :tajih-ul-a>z relied on by the plaintiff 
was drawn up and as these two entries conflicted with 
•each other, no custom of pre-emption could be held to 
have been proved. 64 Ind. Cas. 416=19 A.L.J. 861. 


Wajib-ul-arz — Conflict ill. 

Successive wajib-ul-arzes not in agreement — Custom 
Evidence of rights ‘inter se’ — Remand. 1905 A.W.N. 

266=2 A.L.J. 790. 

Wajib-ul-arz — Conflict in. 

Custom — Prior wajib-ul-arz recording a custom of 
pre-emption — Subsequent wajib-ul-arz containing an 
■entry to the effect that the custom did not exist 
Evidence. 1901 A.W.N. 29. 


(b) Construction. 

Wajib-ul-arz — Construction — Insolvent’s pro- 
perty by Official Assignee. 

On the application of a creditor of a person adjudged 
an insolvent his property was sold by public auction 
by the Official -Assignee. 

Held, that the village custom of pre-emption as re- 
corded in the wajib-ul-arz referred to voluntary sales 
by co-sharers, and was not applicable to an involuntary- 
sale by a Court through the Official Assignee. 42 All. 
402 = 18 A.L.J. 413 = 58 Ind. Cas. 93. 

Wajib-ul-arz — Construction — Bhatija — 

Meaning. 

A wajib-ul-arz gave a right of pre-emption first to 
■** Bhai Bhatija Sarik Haqiyat .” The plaintiff pre-emptor 
was the own brother of the vendor, the vendees were 
cousins, being the descendants of the great-grand- 
father of the vendor. 

Hi Id, that the word * Bhatija ” in the vernacular has a 
far wider meaning than the words “ brothers ” and nep- 
hews in English, and that the plain. iff had no picfercntial 
right ever the vendees. 18 A.L.J. 454 = 2 U.P.L.R. (All.) 
158 = 56 Ind. Cas. 183. 

Wajib-ul-arz — Construction — Hissadar qari- 

1)1 — Meaning. 

The expression “ hissadar qaribi ” in a wajib-ul-arz 
docs not necessarily mean a blood relation. 56 Ind. Cas. 
148 (AH.). 
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Wajib-ul-arz— Construction— Co-sharers. 

One wajib-ul-arz recorded a right of pre-emption 
and another four years later referred to the first one. 
Both together mean that every co-sharcrs must offer 
his share to the co-sharcrs before sale. 17 A.L.J. 461 = 
50 Ind. Cas. 90. 

Wajib-ul-arz — Construction. 

On the construction of a wajib-ul-arz, H-ld, that even 
in cases of a sale in favour of a relation a nearer relative 
of the vendor should have a right of pre-emption. 43 Ind. 
Cas. 2 (All.). 


-Wajib-ul-arz — Cons tr u ction 


The son-in-law of a Hindu is not qarabatdar Kaiibi. 
14 A.L.J. 447 = 33 Ind - Cas * 495 - 

Wajib-ul-arz — Construction — Rishtadar 


A connection by marriage is not even Rishtadar Baid 
and cannot entitle a person to pre-emption against a 
Rishtadar Karibi to whom a prior right has been given 
by the wazib-ul-arz. 9 A.L.J. 84=13 Ind. Cas. 954. 


Wajib-ul-arz — Construction of. 

Where a wajib-ul-arz gives a right to a co-sharer 
to mortgage or sell his property provided he has first 
offered it to a select class of persons, the right to pre- 
emption arises, the moment the co-sharer mortgages 
or sells in contravention of the terms of the wahib-ul-aiz. 
11 Ind. Cas. 628 (All.). 


Wajib-ul-arz — Construction — His sadar Shaik 

Milkaiat — Meaning. 


Where in pursuance of a wajib-ul-arz of 1833 granting 
a right of pre-emption to a cosharcr against strangers, 
the right was first given to a brother and secondly to a 
“ Hissadar Shaik Milkaiat ” the latter ought to be 
treated as a co-sharer in the property sold. 1 1 Ind. Cas. 
576 (All.). 


Wajib-ul-arz — Construction — Shurkai Deh — 

Meaning of. 

The words “ Shurkai Deh ” mean and imply that the 
pre-emptor tin question must be a partner with the 
vendor in the same Mahal. 1 1 Ind. Cas. 320 (All.). 


Wajib-ul-arz — Construction — “ Sharik 

Deh ”, meaning — Construction. 

The word “ Sharik Deh ” in their natural sense imply 
that the co-sharer in question shares with the vendor in 
the same unit of the village. 1 1 Ind. Cas. 290 (All.). 


Wujib-ui-arz— Construction. 

Where a wajib-ul-arz gave a right of pre-emption 
first to brothers or descendants from the same stock 
and secondly to Hissadaran Patti Dip, held, the expression 
meant co-sharcrs in the same patti. 9 Ind. Cas. 856 

(All.). 

Wajib-ul-arz — Construction. 

A wajih-ul-arz contained three classes of pre-emptors 
(1) Hissadar Karibi, (2) other hissadaran of the thoke, 
(3) hissadars in other thokes. 

Held, Hissadar Karibi means nearness in space and 
not in blood. 9 Ind. Cas. 276 (All.). 


Wajib-ul-arz — Construction. 

A wajib-ul-arz provided pre-emption in favour of 
apna shaft. 

Held ‘ Apna Shafi ' meant co-sharer near in space i.e.* 
in the same patti and not co sharcr who is near in blood 
relationship. 33 All. 299=8 A.L.J. 51 =9 Ind. Cas. 49. 


Wajib-ul-arz — Construction — Sharik. 

The word 4 sharik ’ in a wajib-ul-arz which gave right 
of pre-emplion to Sharik Hakiat Deh means a partner or 
co-sharer of the vendor not a co-sharer in any one of the 
mahals into which the village was partitioned because 
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by partition a co-sharer ceases to be a shank in the 
in aha!, in which he has no share. 7 A.L.J. 1066 = 7 Ind. 
Cas. 777. 

— — Wajib-ul-arz — Construction. 

Contract or custom — Absence of proof that the record 
is one of contract — Presumption — (1697) A.W.N. 3 
foil. 33 A. 85 = 7 Ind. Cas. 181=7 A.L.J. 902 (F.B.). 

Wajib-ul-arz — Construction — How far con- 
trolled by incidents of Mahomedait Law. 

In a suit for pre-emption based on the wajib-ul-arz if 
the wajib-ul-arz is to be regarded as a contract, the same 
laws of interpretation arc to be applied as to other con- 
tracts, if on the other hand, it is to be regarded as a 
record of usage or custom, the custom (if the terms of the 
instrument be clear), may be assumed to be recorded 
with all the incidents admitted to attach to it and no 
new incidents not mentioned in the record ought to be 
imported into it unless it be the manifest intention of the 
parties that they should be so imported. S.D.A. (1866). 
P. 162 ; N.VV.P. (F.B.) (1866—67 P. 96) A.W.N. (1894) 
•93. Fol. 7 A.L.J. 660 = 7 Ind. Cas. 263. 

Wajib-ul-arz — Construction — Right inter sc. 7 Ind. 

Cas. 261 =7 A.L.J. 653. 

Wajib-ul-arz — Construction. 

Where a wajib-ul-arz provides that a co-sharer must 
olfer the property first to a co-sharer in patti, then to 
co-sharer in Mahal and then to the owners of the mahals, 
it means that a right of pre-emption is created. 7 A.L.J. 
610 = 6 Ind. Cas. 920. 

Wajib-uJ-arz — Construction — Effects of pre- 
amble. 

Variation in terms — Custom or contract. 7 A.L.J. 
519 = 6 Ind. Cas. 151. 

Wajib-ul-arz — Construction — “ Hissadar- 

karibi.” 

Held, that when a wajib-ul-arz gave to a Hiisadarkarib 
a superior right of pre-emption to any other hissadar. 

Held , that the words hissadarkaribi ! meant nearness 
in space. 6 Ind. Cas. 702 (All.). 

Wajib-ul-arz Construction — 6 Ind. Cas. 587 = 7 

A.L.J. ,jo6. 

Wajib-ul-arz — Construction of — Custom or 

contract. 

The words in the wajib-ul-arz were “ Is waste ikrar 
ham malikan wa lambardaran la ych kai kc. la miad 
bando bast wa ayinda ta takmil bandobust sani paiband 
rakhar amal daramad karcngc. 

Held, that the record was a record of contract and not 
of custom. 32 A. 399=7 A.L.J. 365 = 6 Ind. Cas. 129. 

Wajib-ul-arz — Construction— Contract or custom. 

5 Ind. Cas. 212 = 7 A.L.J. 213 = 32 A. 201. 

Wajib-ul-arz — Construction — ‘ Manzur Hai *. 

The words Ainda Jari Rakhana Rawaj Shufa Ha Uti.nko 
manzur Uni means that the co-sharers desired to continue 
the existing custom of pre-emption. 32 All. 187 = 7 
A.L.J. 173 = 6 Ind. Cas. 114. 

Waj ib-ul-arz — Custom or contract — Const rue t ion . 

22 A. 1, foil. 32 A. 265 = 7 A.L.J. 133=6 Ind. Cas. 

>7- 

Wajib-ul-arz — Construction — Intiqual if inclu- 
des a usufructuary mortgage. 

“ Intiqual ” includes a transfer by usufructuary mort- 
gage. 10 Cr.L.J. 363 = 3 Ind. Cas. 721 (All.). 

— — ]Vajib-ul-arz — Construction — Custom or con- 
tract— Silence as to right of pre-emption in wajib-ul- 
arz of last settlement — Duties of Settlement Officers 
when preparing record of rights. 3 Ind. Cas. 2= 

6 A.L.J. 779=3 1 A. 533. 
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Wajib-l-arz — Construction of — Inconsist- 
ent clauses to be rejected. 

A zuajib-ul-arz ran thus: — “A co-sharer who 
wishes to sell or mortgage his share must first offer 
to his co-sharer in the village ( Shirik debi) after him 
to a hissadar patti degree by degree and after him 
to a hissadar in the village and after these persons 
to a stranger”. 

Held, that as the first clause is inconsistent with 
the third and the second and third clauses are plain 
and unambiguous, therefore the first clause must be 
rejected. 6 A.L.J. 652=3 Ind. Cas. 496. 

Wajib-ul-arz — Construction — Contract — Custom. 

(1908 ) 6 A.L.J. 9=1 Ind. Cas. 82. 

Wajib-ul-arz — Construction of document. 

A wajib-ul-arz recorded a right of pre-emption as 
existing in favour of certain persons “for such price 
as a stranger may pay.” 

Held, that the right of pre-emption only arose in 
the case of a sale to a stranger. 27 A. 457, foil. 
1908 A.W.N. 251=5 A.L.J. 655. 

Wajib-ul-arz — Construction of document — 

Custom or contract. 1908 A.W.N. 98. 

Wajib-ul-arz, construction of contract — 

Partition — Co-sharer. . 

Where zuajib-ul-arz opened with a declaration that 
the zemindars and the vetdars, agreed that up to the 
term of settlement and in future to the termination 
of the next settlement they should abide by the fol- 
lowing conditions and act upon them, and one of the 
conditions related to pre-emption, held, that the record 
was one of contract and not custom. Where a zuajib- 
ul-arz recognised a right of pre-emption in favour 
of co-sharers descended from a common ancestor, 
and by reason of a subsequent partition, the pre- 
emptor though descended from the same stock as the 
vendor had ceased to hold any share in the mahal, 
portion of which was the subject of sale. Semble,, 
if the right recorded was one existing by custom, the 
plaintiff would be entitled to pre-empt. 5 A.L.J. 
539=1908 A.W.N. 246=30 A. 544. 

Wajib-ul-arz — Construction of document — Cus- 
tom or contract. 1908 A.W.N. 121=5 A.L.J. 470. 
On appeal from. 1905 A.W.N. 219=2 A.L.J. 612 
=28 A. 124. 

Wajib-ul-arz— Construction of documents — 

Mahometan law. 1908 A.W.N. 153=30 A. 372= 
5 A.L.J. 414. 

Waiib-ul-arz — Construction of document. 1908 

A.W.N. 59=5 A.L.J. 182. 

Wajib-ul-arz — Construction of document — 

“Shurkayan-i-shikmi.” 1908 A.W.N. 16=30 A. 77 

=5 A.L.J. 52. 

Wajib-ul-arz — Construction of document' — 

Custom or contract. 

The zamindars of a village in the district of 
Saharanpu-r, in zuajib-ul-arz attested on the 8tlv 
November, 1861, declared they would "be bound by 
and act upon the undermentioned conditions” for thirty 
years, until the completion of the next, settlement. 
Amongst the "undermentioned conditions” were certain 
conditions relating to the right of pre-emption. A 
fresh settlement was commenced in 1890, and in the 
zuajib-ul-arz prepared at that settlement it was 
provided that "as to the remaining customs in the 
village the record of rights prepared at the former 
settlement is to he looked at.” 

Held, that the earlier waiib-ul-arz recorded, not a 
custom, but a contract, which came to an end with 
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the term of two settlement, and the latter wajib-ul- 
arz could not be construed as the record of a custom 
after the lapse of only thirty years there was there- 
fore no right of pre-emption in the village. 1907 
A.W.N. 285. 

Wajib-ul-arz — Construction of document — 

“Sale”— “Exchange”. 

Held , that the word “bai” used in the pre-emptive 
clause of a wajib-ul-arz would include a transfer by 
way of exchange. 7 A. 626, foil. 1907 A.W .N. 
280=4 A.L.J. 756. 

Wajib-ul-arz — Construction of document. 1907 A. 

W.N. 55=4 A.L.J. 222=29 A. 303. 

Wabib-ul-arz — Construction of document. 27 A. 

457. 1907 A.W.N. 95=4 A.L.J. 352. 

Wajib-ul-arz — Construction — Custom or contract 

— Construction of document. 1907 A.W.N. 87=4 A. 
L.J. 191. 

Wajib-ul-arz — Construction of document. 1906 

A.W.N. 247=3 A.L.J. 515. See also 1906 A.W.N. 
308=3 A.L.J. 830; 1906 A.W.N. 249=3 A.L.J. 646; 
1906 A.W.N. 205=28 A. 679. 

-Wajib-ul-arz — Construction of document — Custom 

or contract. 27 A. 552, foil. 1906 A.W.N. 92=3 
A.L.J. 207=28 A. 466. 

Wajib-ul-arz — Construction of document — Mean- 
ing of the term ‘ekjaddi’. 23 A. 32, foil. (1906) 
A.W.N. 72=3 A.L.J. 179. 

Wajib-ul-arz — Construction — Contract — 

Registration — Termination of settlement. 

A contract of pre-emption recorded in a wajib-ul- 
arz does not require registration. In the absence of the 
evidence to the contrary such a contract will be held 
to last only as long as the settlement during which 
it is made continues. Where the language of wajib- 
ul-arz is abscure, it affords no basis for a right of 
pre-emption. 1906 A.W.N. 149=3 A.L.J. 307. 

-Wajib-ul-arz — Construction — Retention of same 

wajib-ul-arz after division of village into mahals — 
Hissedarm same dch hissedaram patti, on a footing. 

1906 A.W.N. 134=28 A. 614. 

Wajib-ul-arz — Construction of document — 

‘Quimat’. 

Held, that the word' quimat’ as used in the pre- 
emptive clause of a wajib-ul-arz is wide enough to 
include the consideration given for a usufructuary 
mortgage with possession as well as for a sale. 1906 
A.W.N. 82=3 A.L.J. 215=28 A. 454. 

Wajib-ul-arz — Construction of document — Par- 
tition of village into separate mahals. 1906 A.W.N. 
2=28 A. 286=2 A.L.J. 833. 

- — Wajib-ul-arz — Construction of document — Parti- 
tion of village into separate mahals — Provisions of 
existing wajib-ul-arz as to pre-emption copied verba- 
tim into ivajib-id-arzes of new mahals. 1905 A.W. 
N. 115=27 A. 602=2 A.L.J. 313. 

Wajib-ul-arz — Construction of document — 

Rules of the Board of Revenue for the settlement of 
Gorapkhpur and Basti (1888) Rule 38. 1897 A.W.N. 
3, foil. 1905 A.W.N. 16=2 A.L.J. 6. 

Wajib-ul-arz, construction of — Applicability of 

settlement — Wajib-ul-arz after partition. 22 A. 1, 
foil. (1904) 1 A.L.T. 33=1907 A.W.N. 40 (N.)= 
29 A. 299 (N.). 

Wajib-ul-arz, construction of — Uncle not included 

in the categor}' of bhai hakiki or bhatya hakiki. (1905) 
2 A.L.J. 687. 


— -Wajib-ul-arz— Construction, rule of. 

Where the pre-emptive clause in a wajib-ul-arz ran. 
as “if any co-sharer desires to sell or mortgage, etc.,, 
let him sell first to so and so, and then to so and so . 

Held , by Stanley, C.J.: It is a mere record of a 
pre-existing custom and not a new contract. 189/ 
A.W.N. 3; 25 A. 90, foil. 26 A. 10=1903 A.W. 

R. 162. 

-Wajib-ul-arz — Construction of document. 


The pre-emption clause of a wajib-ul-arz ran in the 
following terms : — “ Bahalatinli-qual-i-haiqyat kish 
hissadar-ki istehquq-in-kari-dari shurkai mahal shakhs 
ghairpar-ba-quiniat mwisaib mugadmam Sadjha 
Jazvega” : 

Held, that no right of pre-emption could arise there- 
under upon the making of a usufructuary mortgage 
in favour of a stranger, the words “kharidari” and 
“ quimat’ ’ pointing to sale only being within the con- 
templation of the framers of the document. (1902) 
a w M lft 


Wazib-ul-arz — Construction — Hissadar 

Quaridi. ... 

If a village is further divided into sub pattis also- 
at the time of the wajib-ul-arz the word Hissadar 
Quaribi means a co-sharer in the sub-division of the 
patti. 2 Ind. Cas. 855 (All.). 

Wajib-ul-arz — Construction — Kareebi and 

Karabatdaran, meaning of. 

Where the word ‘kareebi’ in a wajib-ul-arz is used 
together with the word “Karabatdaran”, the same 
meaning should be attached to both words. 1 Ind. 
Cas. 390 (All.). 

Wajib-ul-arz— Construction of document — 

‘Hissadara deli* not ordinarily inclusive of mua- 
fidars. 

As a general rule of construction to he applied to 
wajib-ul-arzes the co-sharers of mahals and the 
owners of muafi plots in the mahals have no necessary 
connection with each other, and it does not follow 
that a custom adopted by or existing among the mem- 
bers of the khalisa co-parcenary body should he ap- 
plicable to inuafidars. 20 A. 429, foil. 1902 A.W. 
N. 68=24 A. 302. 

Wajib-ul-arz — Construction — Presumption 

— Evidence Act, S. 35. 

In the absence of any evidence that the right of pre- 
emption recorded in a wajib-ul-arz is one arising from 
contract, the presumption is that it is a record of 
custom. The words “every co-sharer is entitled to 
the right of pre-emption,” etc., makes custom the more 
probable source of right. The record of a custom in 
the wajib-ul-arz is prima facie evidence of its existen- 
ce and the onus will be shifted on to the other side to 
prove the incorrectness of the record. The omission to 
record pre-emption in a later wajib-ul-arz is no evi- 
dence that the custom evidenced by an earlier record 
has fallen into desuetude. The word ‘ Nadarad ' only 
means a ‘nilP or ‘nothing to record,’ and does not 
amount to a positive statement of the non-existence of 
custom mentioned in a earlier record, and is of no 
more value than if it had been left blank. The autho- 
riv of the recording officer being confined by the rules 
for recording customs which the local proprietors may 
ask him to record, any record of the existence of 
non-existence of a custom which the officer makes of 
his own accord will be ultra vires and will be of no 
evidentiary value. A record of existing custom which 
the wajib-ul-arz is under the rules cannot, by its 
omission or positive statement be adduced as evidence 
of the non-existence of any custom. 1902 A W N 
207=25 A. 90 (F.B.). ' * .* 
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Wajib-ul-arz — Construction — Hissadar 

Karibi — Zemindar. 

The construction of the words hissadar karibi in 
a wajib-ul-arz and the circumstances of the village and 
tenure. Except in a Zemindari village they need not 
refer to blood relationship of the pre-emptor. 1901 
A.W.N. 183=24 A. 119. 

Wajib-ul-arz — Construction of document — 

Meaning of the term ‘hissadaran shikmi*. 

Held, that the expression ‘hissadaran shikmi* as 
used in the clauses of a wajib~ul-arz dealing with 
various classes of persons who were entitled to pre- 
emption in preference to strangers did not necessarily 
imply any idea of subordination, but was rightly con- 
sidered applicable to persons who were co-sharers in 
the khata of the pati in which the land sold was 
situated. 1901 A.W.N. 63=23 A. 260. 

(c) Evidentiary value. 

Wajib-ul-arz — Evidentiary value. 

Absence of an actual transfer in accordance with a 
custom recorded in a wajib-ul-arz in a pre-emption 
does not rebut the presumption raised by the wajib- 
ul-arz. 84 Ind. Cas. 1017=5 L.R.A. Civ. 11=A. 
I.R. 1924 All. 723. 

Wajib-ul-arz — Evidentiary value — Unusu- 
al language — Record cannot be treated as a 
valid custom. 

A wajib-ul-arz provided that a co-sharer is at 
liberty to sell his share but that he must first, offer 
it to co-sharers in his own patti preference being given 
to near relations, that if none of the persons just 
mentioned were willing to take the property he is 
at liberty to sell to co-sharers in any thok or patti. 
These words however were qualified by the addition 
of the words “jis sc razi ho”. 

Held, that the plaintiff, pre-emptor cannot main- 
tain a suit, unless he can show that lie is a person 
whom the vendor approved of as a purchaser of the 
property. Bearing in mind the unusual language of 
this document it is not proper to treat it as a valid 
record of an existing custom. 74 Ind. Cas. 824= 
A. I.R. 1923 All. 519. 

Wajib-ul-arz — Evidentiary value. 

In pre-emption cases entries in wajib-ul-arz con- 
stituting merely an expression of the wishes of the 
co-sharers as to certain practices which they approve, 
unsupported by any other evidence arc utterly in- 
sufficient to establish the custom. 64 Ind. Cas. 484 
(All.). 

Wajib-ul-arz — Evidentiary value- of— Cus- 
tom of — Substitution. 

Where a Wajib-ul-arz of a village recorded the 
right of pre-emption in case of transfer of any kind 
to a co-sharer in a particular order and laid down the 
procedure to he adopted in exercising the said right 
and also provided for the terms applicable to a pre- 
emptor borrowing money from the mortgagee creditor 
by mortgaging the same property : Held, that an ex- 
tract from the wajib-ul-orc is evidence to be taken 
into consideration in considering the issue as to whe- 
I h<T or not the custom exists; but the mere produc- 
tion of the extract is insufficient to prove the exist- 
ence of the custom for substitution. 38 All. 361= 
14 A L I. 441=35 Ind. Cas. 210. 

Wajib-ul-arz — Evidentiary value of — 

Owner of isolated plot. 

An owner of an isolated plot of land in a Mahal 
not assessed to Government Revenue cannot pre- 
empt. A IVajib-ul-arz is only a piece of evidence 


to be taken into consideration in the course of an in- 
quiry into custom. 34 All. 434=9 A.L.J. 670=14 
Ind. Cas. 278. 

Wazib-ul-arz — Evidentiary value of. 

Wajib-ul-arz as evidence varies in value according 
to circumstances. Where the Wajib-ul-arz was not 
a clear record of custom but of a number of arrange- 
ments between co-sharers it was held to be insufficient 
to establish the custom of pre-emption. 8 A.L.J. 
786=10 Ind. Cas. 558. 

Wajib-ul-arz — Evidentiary value of — 

Presumption. 

The existence of a right to pre-emption is presumed 
by law, in Oudh and an inconclusive entry in the 
Wajib-ul-arz is not sufficient to rebut it. 4 O.L.J. 
452=42 Ind. Cas. 50. 

Wajib-ul-arz — Evidence Act, S. 91 — Regu- 
lation No. VII of 1822, S. 9 — Evidentiary value. 

Held, that previous to the coming into force of 
Act No. XIX of 1873, the record of a village custom 
entered in the village administration papers had not 
the same effect as evidence as that which was given 
to such record by S. 90 of Act No. XIX of 1873. 
1904 A.W.N. 117. 

(d) Interpretation. See also Pre-emption. 

Wajib-ul-arz — Construction . 

• 

Wajib-ul-arz — Interpretation — ‘In future* — 

Does not necessarily mean new creation. 

Where the wajib-ul-arz provided: “in future, every 
co-sharer has a right to transfer the whole or a portion 
of his property. Up till now no pre-emption suit 
was instituted on behalf of any co-sharer and decided. 
Tn future if any co-sharer likes to sell his property, 
he will at first sell it to his co-sharers in the village, 
and if they also refuse to purchase it, he may sell it 
to any one he likes n 

Held: that there was nothing in the language of 
the wajib-ul-arz which would rebut the pritna facie 
presumption that it is a record of a custom. 

The use of the words ‘in future’, in no way indi- 
cated that it was for the first time that the co-sharers 
were expressing the desire that a right of pre-emption 
should exist: A. I.R. 1914 P.C. 11 and A. I. R. 
1927 P.C. 113, Foil. 102 Ind. Cas. 624=49 All. 
869=25 A.L.J. 655=A.I.R. 1927 All. 787. 

Wajib-ul-arz — Interpretation — ‘Shurkayan- 

deh’ means ‘Shurkayan mahal*. 

A -wajib-ul-arz gave the right of pre-emption first to 
own brothers and on their refusal, to ‘shurkayandeh.* 
Subsequent to the preparation of the wajib-ul-ar3, 
there was a partition of the village. 

Held: that after the partition though the right of 
pre-emption continued, the words ‘shurkayandeh’ 
should be interpreted as meaning ‘shurkayan mahal 
and that the right of pre-emption was confined only to 
those co-sharers who had a joint interest in the same 
mahal as the vendor. 88 Ind. Cas. 434=6 L.R.A. 
Civ. 31 7= A. I.R. 1925 All. 554. 

Wajib-ul-arz — Interpretation — Charge of 

circumstances subsequent to preparation of 
waiib-ul-arz should be taken into account. 

One of the classes of pre-emptors in a waiib-ul-ars 
consisted of “Hissadaran patti gur gaon Are” The 
village which was undivided at the time the 7 vaiib-ul- 
arz was prepared, was subsequently divided into seve- 
ral mahals. The pre-emptor was a co-sharer in the 
same mahal as that in which the property sought to 
be pre-empted was situated. The vendee was a co- 
sharer in a different mahal, 
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Wajib-ul-arz. 


Held : that though in the wajib-ul-arz for purposes 

• of pre-emption the co-shares in the patti and the co- 
sharers in the village ( gaon ) were placed upon the 

•same footing, yet these words had to be interpreted in 
the light of existing circumstances. The class of pre- 
emptors referred to in the wajib-ul-arz consisted .of 
■ co-sharers who were united by bonds of common in- 
terest and liability. In the new constitution of the 
village these bonds had been severed and the purchaser 
in the present case, whose property was situated in a 
different mahal had no community of interest or lia- 

• bility with any of the co-sharers in the other mahal, 
namely, that in which the property was situated and in 
which the plaintiff was a co-sharer. Hence the plain- 
tiff was entitled to pre-emption. 88 Ind. Cas. 136= 

: 23 A.L.J. 447=6 L.R.A. Civ. 336=A.I.R. 1925 
All . 491 . 

Wajib-ul-arz — Interpretation — No mention 

• of pre-emption after 1897. 

A comparison of the directions issued in 1897 with 
the orevious directions makes it clear that no specific 
•authority was given to Settlement Officers to make an 

• entry of custom like that of pre-emption, prevailing 
in the village other than those covered by certain spe- 

- cified clauses. Accordingly under the new rules no 
entry was ordinarily to be made by the Settlement Offi- 
cers as regards a custom of pre-emption, and it is 

• on this account that in IVajib-ul-arzes prepared subse- 

• quent to 1897 there is no mention of any such rights 

• either way. 92 Ind. Cas. 335=5 L.R.A. Civ. 609= 
A.I.R. 1925 All. 44. 

Wajib-ul-arz — Interpretation . 

There is no difference in principle between a clause 
which casts a duty on co-sharer to sell the property 
to the different classes of persons mentioned in their 
- order, and a clause which defines the classes of persons 
among whom the right of pre-emption would be en- 
forceable whenever a sale was effected by a co- 
sharer in respect of his share. 82 Ind. Cas. 526=46 
All. 674=5 L.R.A. Civ. 469=A.I.R. 1924 All. 753. 

Wajib-ul-arz — Interpretation — Record at 

partition — Old custom not destroyed. 

Where a wajib-ul-arz allowed pre-emption to co- 
sharers who were kinsmen and on their refusal to 
•other co-sharers and later on a village was divided 
into two mahals one of which temporarily became the 
-property of a single individual and the wajib-ul-arz 
prepared at the time of partition provided that the 
right of pre-emption shall belong to the Hissader 
■ ckjaddi and after him to the other co-sharers of any 
mahal of the village and the mahal owned by single 
person became the property of several co-sharers one 
of whom sold his share to a stranger, held, that the 
partition wajib-ul-arz did not record a contract and 
that the partition did not destrov the old custom. 
'78 Ind. Cas. 586=46 All. 361=22 A.L.J. 289=5 
L.R.A. Civ. 233=A . I . R . 1924 All. 425. 

Wajib-ul-arz — Interpretation — Record of 

custom . 

A wajib-ul-arz referred, besides pre-emption to 
other matters, namely, the manner of inheritance, the 
powers of the widow in possession after her hus- 
band's death, the manner of succession when a de- 
ceasecj, co-sharer left, two widows and provisions, for 
the exclusion of daughters and daughters’ sons from 
inheritance. But it could not be said that they could 
not be the subject of custom. 

Held, that the wajib-ul-arz was a record of custom. 
74 Ind. Cas. 339=45 AM. 559=A.I.R. 1923 All. 
•530. 


Wajib-ul-arz— Interpretation — “The right 

of pre-emption is lawful”— Custom of pre- 
emption not established. . . . 

The wajib-ul-arz of the village recited that in case 
of a transfer a co-sharer had a preferential right to 
a stranger. It further recited the rights of the widows 
inter se and the children by different wives and many 
other matters which cannot possibly be construed to 
refer to custom. There was a further provision that 
“the right of pre-emption is lawful.” 

Held, none of these provisions of the wajxb-ul-arz 
bear out the case of the plaintiff pre-emptor that 
there was a custom of pre-emption. On the other 
hand the words simply mean that the co-sharers re- 
cognized that the right of pre-emption among them- 
selves was lawful, that it could be enforced 
according to law. 28 All. 60, Foil. 71 Ind. Cas. 
1025=4 L.R.A. Civ. 349=A.I.R. 1923 All .-296. 
Wajib-ul-arz — Interpretation — Spelling 

out new categories. , 

Mahal Lalman consisted of 16 portions each in 10 
different villages. The pre-emption clause of the 
wajib-ul-arz placed persons entitled to claim pre- 
emption in three categories, (1) near co-sharers; (2) 
co-sharers in the same thok as the vendor; and (3) 
co-sharers in thoks other than that of the vendor. 

If the record-of-rights on the basis of which pre- 
emption was claimed was drawn up for the Mahal 
Lalman considered as a single unit, then every thok 
appertaining to that Mahal, in whichever village it 
may be situated, was a thok of Mahal Lalman. . Thus 
there would be inserted a fourth category in the 
record-of-rights between the second and the third and 
preference would be given to co-sharers who shared 
in the proprietary rights in thoks other than that, of 
the vendor, but in the same village as the vendor, as 
against co-sharers in thoks other than that of the 
vendor situated in different villages. 

Held, the ivajib-ul-arz does not contain such a 
category and such category cannot be read into the 
specification therein given. 79 Ind. Cas. 470=21 A. 
L.J. 84=4 L.R.A. Civ. 87=A.I.R. 1923 All. 255. 

Wajib-ul-arz — Interpretation — Language ne- 
gativing custom. 

After reciting that in the case of transfer by a co- 
sharer Hie own brother of the transferor in the first 
instance and in case of refusal by him the co-sharers 
of the patti, and in case of refusal by the latter the 
co-sharers of the village will have the right to take 
the property proposed to be transferred in prefe- 
rence to a stranger, the wajib-ul-arz goes on to men- 
tion what would happen in case of a gift or in case 
where a co-sharer died childless leaving one or more 
widows and what rules should be observed in case of 
adoption by the widow of a deceased co-sharer. 

Held, the language of paragraph negatives the con- 
tention for the pre-emptor that the reference to the 
transfer by a co-sharer is based upon a custom ob- 
taining in the village. 70 Tnd. Cas. 951=21 A.L.T. 
61=4 L.R.A. Civ. 82=A . I . R . 1923 All. 254. 

Wajib-ul-arz — Interpretation . 

The words karabalmand karibi do not. include a 
relation who is eleven degrees removed. 60 Ind. Cas. 
992=19 A.L.T. 108=A.T.R. 1921 All. 208. 

Wajib-ul-arz — Interpretation — Custom 

not applicable to leases. 

In a suit for pre-emption, the plaintiff produced two 
wajib-ul-arzcs, one of 1840 and the other of 1885. 
The wajab-ul-arz of 1840 mentioned a custom of 
pre-emption in respect of sales and mortgages, while 
that of 1885 mentioned the custtom regarding “intikal” 
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generally. (Intikal in the vernacular was broad 
enough to cover all kinds of transfers). No change 
of custom in the interval was alleged. 

Held, that the loose use of the word “intikal” in 
the later wajib-ul-arz could not be utilized to broaden 
the custom as laid down in the earlier wajib-ul-arz 
and make it applicable to leases. 62 Ind. Cas. 884= 
19 A.L.J. 442= A . I . R . 1921 All. 154. 

Wajib-ul-arz — Interpretation — Sale to stran- 
gers alone contemplated. 

An entry in the wajib-ul-arz said that in case of a 
transfer of property the right to claim pre-emption 
would be as follows: “First to warisan ck jaddi 
qaribi, then to hissedar of the patti and then to co- 
sharers in the village. 

Held, that the correct interpretation of this wajib- 
ul-arz is to hold that the right of pre-emption arises 
only when there is a sale to a stranger and that no 
such right is conclusively established when the pro- 
perty is sold to a co-sharer, although he may not own 
any share in the patti in which the share sold is 
situated. 64 Ind. Cas. 486=19 A.L.J. 903. 

Wajib-ul-arz — Interpretation — Biradaran 

karibi ek jaddi. 

According to an entry in the wajib-ul-arz in the 
case of a sale of a share the first right was given to 
biradaran karibi ck jaddi and then to co-sharers in 
♦ lie thok and after them to co-sharers of other thoks 
ami it. provided that in case the co-sharers of a vil- 
lage do not. take then the property could be sold to a 
stranger. The plaintiff was a co-sharer in the village 
hut was no relation of the vendor. The defendant 
vendee was found to be the own uncle of the vendor 
but, lie was not a co-sharer in the village. 

Held, the expression biradaran karribi ck jaddi is 
a wide expression that might include own uncles. The 
contention that the latter portion of the wajib-ul-arz, 
which says that in case none of the co-sharers of the 
village take ihc property then it can be sold to a 
stranger, would confine the right to persons who are 
co-sharers. The document docs not conclusively give 
the plaintiff a preferential right and does not estab- 
lish a custom under which plaintiff had a preferential 
light as against the defendant who came with the 
class biradaran karibi ck jaddi. 64 Ind. Cas. 617=19 
A.L.J. 889. 

\\'aiib-ul-arz — Interpretation of — Sharik— 

Perfect, partition. 6 Ind. Cas. 115=7 A.L.J. 415. 

Wajib-ul-arz — Interpretation — Perfect. parti- 
tion — No new wajib-ul-arz framed — Malik kan den. 
28 A. 286; 28 A. 614; 29 A. 295, foil. 6 A.L.J. 
958=4 Ind. Cas. 138=32 A. 63. 

Wajib-ul-arz — Interpretation of — Intiqual 

— Conditional sale. 

A wajib-ul-arz recording a custom of pre-emption 
gave a right of pre-emption in ca<o of any intiqal of 
property in the village. 

Held, that a suit for pre-emption in case of a condi- 
tional sale was maintainable. 4 A.L.J. 814=1908 
A.W.N. 19. 

Wajib-ul-arz — Interpretation ‘for such price as a 

stranger may pav’. 23 A. 427, foil. 1905 A.W.N. 
45=2 A.L.J. 689=27 A. 457. 

Wajib-ul-arz — Interpretation of document. 1905 

A.W.N. 101;. 1905 A.W.N. 92. 

Wajib-ul-arz — Interpretation — Pattidar 

Karibi. 

The words “Pattidar Karibi" in a ; wajib-ul-arz 
refr-r to nearness of relationship and not to vicinity. 
( 1904) l A.L.J. 705. 


Wajib-ul-ars — Interpretation of deed. 1904 A. 

W.N. 104=26 A. 544=1 A.L.J. 272. 

Wajib-ul-arz — Interpretation of — Mortgage by 

conditional sale — Cause of action — Covenant running 
with land : 

Held, also, that the stipulation as to price to be 
paid by the pre-emptor was of the nature of a 
covenant running with the land and was enforcible 
even against a bona fide purchaser. 1904 A.W.N. 
149=1 A.L.J. 353=27 A. 12. 

Wajib-ul-arz — Interpretation of document — U. P. 

Land Rev. Act, S. 21 — Reg. Act (VII of 1822), 
S. 9 — Evidence Act, S. 35 — Parties. 6 A. 57 and 
1903 A.W.N. 259, foil.; 1904 A.W.N. 117, over- 
ruled. 1904 A.W.N. 128=1 A.L.J. 278=26 A. 
549. ' t 

Wajib-ul-arz — Interpretation of — Mortgage by 

conditional sale — Cause of action — Covenant running 
with land. 1904 A.W.N. 149=27 A. 11. 

Wajib-ul-arz — Interpretation of document — 

“Co-sharer" — Owners of share in “Haquat muta 
farigo". 17 A. 447 and 20 A. 419, foil. 1904 A. 
W.N. 118=26 A. 547. 

Wajib-ul-arz — Interpretation of document. (1901} 

A.W.N. 120=23 A. 427. 

Wajib-ul-arz — Inerpretation — Meaning of ‘Ek 

jaddi’— The term ‘Ek jaddi’ in the pre-emption clause 
of a wajib-ul-arz signifies ‘descended from a com- 
mon ancestor through the male line.’ 1900 A.W.N. 
188=23 A. 32. 

(e) Partition. 

Wajib-ul-arz — Partition — Perfect — Effect. 

Where after the preparation of a Wajib-ul-arz con- 
taining an agreement as to pre-emption between co- 
sharers, the village was perfectly partitioned and no 
fresh contract was entered into, hbld, that the Wajib- 
ul-arz contract had ceased to be binding on the co- 
sharers. 24 Ind. Cas. 416 (AIL). 

Wajib-ul-arz — Partition — Perfect — Hissa- 

dar deh — Meaning of. 

‘Hissa Par Del i , appearing in a Wajib-ul-ars means 
a sharer in the village, and a perfect, partition subse- 
quent to the preparation of the Wajib-ul-arz has not 
the effect of converting it to mean a co-sharer in the 
mnhal. 

Per Karainat Hussain, J . : — Deh and Mahal are 
two distinct conceptions. In one Deh there may be 
several Mahals and in one Mahal there may be several 
Debs or portions of them. It however sometimes 
happens that a definite area of land is one Deh and 
also one Mahal. This is pure accident, and must not 
lend to the erroneous notion that when the term Deh 
and Mahal may he predicated of one and the same 
area of land, they become synonymous. 34 All. 13 
=8 A.L.J. 1072=11 Ind. Cas. 305. 

Wajib-ul-arz — Partition — Effect of. 

The wajib-ul-arz of a village conferred the right 
of pre-emption to the co-sharers in the village. Sub- 
sequently the village was divided in 3 mahals and 
separate wajib-ul-arzcs were prepared incorporating 
bodily however the pre-emption clause in the original- 
Held, the right of pre-emption continued to aU co- 
sharers in the village as before and was not restricted 
to the co-sharers of the mnhal in which the property 
is situated. 33 All. 296=8 A.L.T. 23=9 Ind. Cas. 
23. 
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- — Wajib-ul-arz — Partition — Plaintiff sharer in 
different mahal. 

The word shark means a partner and the fact of 
its being used in a record of the custom of pre-emp- 
tion in a wajib-ul-arz shows that what is intended is 
that the person is entitled to the right of pre-emp- 
tion must be a shark or partner of the vendor in the 
hakkia of the village. Where therefore a wajib-ul- 
are gave a right of pre-emption to shark-hakkia-deh 
and the village was afterwards divided in mahals by 
perfect partition and the plaintiff in pre-emption was 
not a sharer in the mahal sold but to another mahal : 
Held, that he was not a shark of the vendor. The 
fact of the new wajib-ul-arz having been prepared 
after partition by which the co-sharers agreed to* 
abide by the terms of the wajib-ul-arz does not make 
any difference as regards the plaintiff’s right. 7 A. 
L.J. 1066=7 Ind. Cas. 777. 

Wajib-ul-arz — Partition — Imperfect 

Effect of. 

An imperfect partition does not affect a right of 
pre-emption which existed before the partition. 8 Ind. 
Cas. 867 (All.). 

Wajib-ul-arz — Partition, effect of. 

A Wajib-ul-arz provided. — “A co-sharer wishing to 
sell his share must sell it first, to brothers who are also 
co-sbarers, second, to Ilissadars in the patti, third, to 
the Lambardar of the patti, fourth, to the Lambardar 
of the village, Fifth, to a co-sharer in the village”. 
When the wajib-ul-arz was prepared the village 
was an imperfect Pattidari village. There was no 
mahal and the whole of the co-parcenarv body were 
jointly responsible for the payment of the revenue. 
Subsequently the village was divided into two mahals 
and the plaintiff, held a share in the Mahal other than 
that in which the property was situate. Held, that 
the plaintiff ceased ko be a co-sharer of the vendor anti 
therefore had no right of pre-emption. 22 A. 1, 
Foil. 3 Ind. Cas. 827 (All.). 

— Wajib-ul-arz — Partition — Effect of perfect parti- 
tion, no new wajib-nl-arss for the new mahals being 
framed. 1907 A.W.N. 39=4 A.L.T. 137=29 A. 
295 . 

(f) Preferential claim. 

Wajib-ul-arz — Preferential claim — Classes 

mentioning priority among pre-emptors — Prio- 
rity applies to cases inter se. 

Where a wajib-ul-arz classified the pre-emptors as 
first class of own brothers, the second class of cou- 
sins and nephews, the third class, co-sharers in the 
same patti ; the fourth class of co-sharers in the thok, 
and last class of co-sharers in the village. 

Held, that on the language of the wajib-ul-arz 
these classes were set out in order of preference and 
that it did provide for pre-emption inter se between 
. the various classes specified therein and therefore a 
sale to a person in the third class was liable to be 
pre-empted by a person in the second class. 87 Ind. 
Cas. 434=6 L.R. A. Civ. 281=A.I.K. 1925 All. 719. 

Wajib-ul-arz — Preferential claim — Rights 

of co-sharers inter se. 

Tn the absence of specific words giving priority 
in the case of a sale by a co-sharer belonging to one 
category, to a co-sharer belonging to another cate- 
gory, a clause for pre-emption, defining the rights 
of co-sharers inter se as against a stranger cannot 
be construed so as to give a right of pre-emption to 
a co-sharer of a superior class upon a sale to a co- 


sharer of an inferior class. 23 All. 427, Foil. 87 
Ind. Cas. 92=47 All. 320=6 L.R. A. Civ. 150= 
A.I.R. 1925 All. 378. 

Wajib-ul-arz — Preferential claim. 

Where the wajib-ul-arz provided for a right of 
pre-emption in three classes of persons, namely (1) 
Bhai haqiqi, (2) Bhai quaribi and (3) Digar hissed- 
dran-i-deh. 

Held, that no person can claim to pre-empt as 
a “Bhai Haqiqi” or a “Bhai caribi” unless he has 
got the further qualification of being a co-sharer in 
the village. 86 Ind. Cas. 595=47 All. 330=23 A. 
L.I. 144=6 L.R. A. Civ. 126=A.I.R. 1925 All. 
360. 

Wajib-ul-arz — Preferential claim — Co- 

sharers — Preferential right inter se. 

The pertinent words relating to the right of pre- 
emption, and contained in a chapter of the wajib-ul- 
arz expressly dealing with the rights of co-sharers 
inter se were, “whenever the share of a co-sharer is 
sold or mortgaged.” 

Held : that the right of pre-emption arose not only 
on sale or mortgage to a stranger but that there was 
a preferential right inter se between co-sharers. 86 
Ind. Cas. 72&=23 A. L.I. 242=6 L.R. A. Civ. 115 
=A.I.R. 1925 All. 345! 

Wajib-ul-arz — Preferential claim — Spelling 

out preference inter se among co-sharers. 

Two wajib-ul-arzcs were produced by the plaintiff 
in support of the custom of pre-emption. The first 
one of 1860 provided that every co-sharer has a right 
to transfer his share but at the time of transferring 
it, it is incumbent on him to inform the near co- 
sharer ( hissedar qaribi) and in case of his refusal 
the other co-sharers of the village, and in case of 
both these sets of co-sharers refuse, then he is entitled 
to sell it to whomsoever he likes. 

The other wajib-ul-arz of 1886 provided that when 
a co-sharer wishes to sell his share the right of a 
co-sharcr who is a near relation, than of a co-sharer 
who is a distant relation, then all co-sharers in the 
patti and then co-sbarers in the nmnbardari and then 
the other co-sharers of the village have a priority 
and preference. Tn the case of refusal by them the 
co-sharcr has a right to sell it to any one he likes. 

Held: that having regard to the language of both 
the zvaiib-ul-arzes there was a right of preference inter 
se. 78 Ind. Cas. 904=46 All. 170=21 A.L.T. 928 
=5 L.R. A. Civ. 14=A.I.R. 1924 All. 227 .' 

Wajib-ul-arz — Preferential claim. 

A ivajib-ul-arz recorded a custom of pre-emption 
which gave to a co-sharer’s own brother or an ek 
jaddi brother a preferential right of purchase. If 
they did not purchase, the co-sharer was free to sell 
to any other co-sharcr or to a stranger if he pleased. 
Held, that the zvajib-ul-arz placed the stranger and 
other classes of co-sharers on the same footing, and 
that the latter had no preferential right of purchase 
as against the stranger. 61 Ind. Cas. 894 (All.). 

Wajib-ul-arz — Preferential claim — Differ- 
ent mahals. 

A wajib-ul-arz prepared before the partition of a 
village into mahals gave rights of pre-emption first 
to brothers and nephews, then to cousins who were 
co-sharers, then to co-sharers in the patti and then 
to co-sharers in the village. Held, that a co-sharer 
in one mahal had no right to pre-empt property in 
another mahal where be was not a co-sharcr. 37 Ml 
573=13 A.L.T. 712=29 Ind. Cas. 1000. 
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Wajib-ul-arz— Preferential right . 

The Wajib-ul-arz of 1860 and 1883 of a village 
recorded the fact that the co-sharers had a right or 
pre-emption, that after him the co-sharer in the same 
thok, and after him the co-sharers in other 
thuks, had the same right. Held, that the co-sharer 
in the same thok as the vendor had a preferential 
claim as against the vendee who was a co-sharer in a 
different thok. 29 Ind. Cas. 485 (1) (All.). 


Wajib-ul-arz — Preferential claim. 

Held, that under the terms of the wajib-ul-arz the 
ek jaddi co-sharer had a preferential claim to pre- 
emption over a co-sharer in the mahal. 29 Ind. Cas. 
425 (All.). 

Wajib-ul-arz — Preferential claim — Division 

into several Mahals — Suit on ground of near- 
ness of relationship. 

Where a village had been partitioned into several 
Mahals and there was an arrangement of pre-emp- 
tion to the effect that one co-sharer had to sell only 
to his near co-sharer and then to sharers in the patti, 
mahal or village, Held, the provisions gave a prefer- 
ential right of pre-emption to sharer in one Mahal 
who was a relation over sharer in another Mahal 
and not related. 35 All. 478=11 A.L.J. 766=21 
Ind. Cas. 628. 


Wajib-ul-arz — Preferential right — Hissadar 

Karibi. 

A mere statement in a wajib-ul-arz that the right 
to pre-empt should in the first instance be given to a 
nearer co-sharer docs not give a preferential right to 
a blood relation of the vendor who in other respects 
was on equal footing with the vendee, to pre-empt. 
11 Ind. Cas. 286 (All.). 

Wajib-ul-arz — Preferential right — Hissadar 

Karibi — Meaning of. 

There is no preferential right of pre-emption to a 
relation nearer in degree from the mere fact that a 
Wajib-ul-arz mentions that the property is to be 
offered first to a ‘ hissadar thok’ ; evidence of special 
custom indicating the above is necessary for the pur- 
pose of giving such preference. 11 Ind. Cas. 2/o 

(All.). 

Wajib-ul-arz— Preferential right— “Qara- 

batdar Qaribi” — Meaning of. 

The Wajib-ul-arz of a village gave a right of pre- 
emption to three classes of people: first near ic « 
lives (Qarabatdar Qaribi); secondly near co-sharers 
in the same Thok ; thirdly co-sl.arcr in anottier 
Thok. Both the vendees and the pre-emptor were 
co-sharers in the same Thok but the latter • 

in blood to the vendor than the former. Held, that 
the plaintiff had no preferential right, there be ng 
nothing in the wajib-ul-arz to explain the mining 
of the words Oarabatdar Qaribi nor any other evi- 
dence of the custom. 11 Ind. Cas. 274 (All.). 


Wajib-ul-arz— Preferential Right. 

In a Wajib-ul-arz different, classes of pre-emptors 
were mentioned Alatarjib (ic.). one after another. 

Held, that the right of pre-emption existed between 
the different classes of pre-emptors inter sc 1 e. one 
cla^s of pre-emptors excluded another. 10 Ind. Las. 

442 (All.). 


Wajib-ul-arz— Preferential rights — Near 

relation v. member of the same caste. 

A Wajib-ul-arz provided “the right of pre-emption 
is given lir-t, to co-sharers or who are near in blood 
to the vendor and then to other co-sharers of the 
same caste and lastly to the co-sharers of tlv village.” 

Held, that near relation had a preferential right 


over persons of the same caste. 10 Ind. Cas. 40* 
(All.). 

Wajib-ul-arz — Preferential right . 

Where the wajib-ul-arz gave the order of pre- 
emption as real brothers, nephews and then the per- 
sons entitled to inherit to the vendor. The latter's 
claim to pre-empt is maintainable when the two* 
nephews of the vendor did not claim to pre-empt. 
Real brothers and the nephew form only one class- 
of pre-emptors. 7 Ind. Cas. 739 (All.). 

Wajib-ul-arz — Preferential right — Sabse- 

qaribi rishteder. 

Where a Wajib-ul-arz dealing with the right of 
pre-emption contained the words u sabseqaribi rishte. 
'dar” (the nearest of all co-sharers) priority of right, 
is given not to every co-sharer who is a relative of 
the vendor but to the co-sharer who is the nearest 
relative among all relatives. 7 A.L.J. 653=7 Ind. 
Cas. 261. 

Wajib-ul-arz — Preferential claim — Giving prefe- 
rence over strangers — Acquisition by a stranger of a 
share other than one sought to be pre-empted — 
Effect of. 5 Ind. Cas. 520=7 A.L.J. 77. 

Wajib-ul-arz — Preferential claim — Co- 
sharer — Owner of resumed muafi land. 

The pre-emptive clause of a zvajib-ul-arz contained 
the following provision : — “Minjutnla melikon-ke- agar 
koi kissadar apni hagpuit bai karjo chahe to azvwal 
dusrc hissadar apni haggiot ki hath bai kareja ” 

Held, that the owner of resumed muafi land (which 
had been resumed before this wajib-ul-arz was 
framed) in the same Khewat as the land sold was 
entitled to pre-emption as against a vendee who was 
merely a co-sharer in a different khewat. (1907) 30' 
A. 32£=1908 A.W.N. 142=5 A.L.J. 302. 

On appeal from. 1907 A.W.N. 174=4 A.L.J. 
665. 

Wajib-ul-arz — Preferential right. 

Where a zvajib-ul-arz provides that property should' 
bo sold in a certain order, it must be sold in that 
order and the right of pre-emption can be exercised. 
2 Ind. Cas. 383 (All.). 

(g) Miscellaneous. 

-—Wajib-ul-arz— Simple Mortgage— Rehan. 

'll' ajib-ul-arz of 1875 gave a right of pre-emption 
in the case of "rehan” (mortgage). 

Held, that the right could not be exercised if the 
transaction was a simple mortgage. 29 Ind. Cas. 
554 (All.). 

Wajib-ul-arz — Unreasonable agreement. 

An agreement, in a Wazib-ul-arz, that in a case 
of dispute between the vendor and the pre-emptor as 
to the price, the price should be Rs. 200 per Biswa, 
is unreasonable, i he price paid by the vendee should 
be accepted. 7 A.L.J. 504=6 Ind. Cas. 118. 

Wajib-ul-arz — Right of co-sharer in a 

village. 

A If ajib-ul-arz granting rights of pre-emption, to 
sharers in a patti, sharers in Thok and then villages 
in order, and later on Thoks and pattis, being, done 
away with, a co-sharer in a village cannot claim pre- 
emption. when a part of Thok is purchased by a sharer 
in one of the old Thoks. 31 All. 274=6 A.L.T. 180 
=2 Ind. Cas. 208. 

Wajib-ul-arz — Clause incapable of enforce- 
ment. 

A zuazib-ul-arz contained the following clause — 
“If a co-sharer, being in collusion and concert with 
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a Stranger. •. i •. gets an improper and unreason- 
able price settled for the property through animosity 
or With the intention of causing disturbance in the 
village, and if there be a dispute as regards the price, 
the price shall be settled by an arbitrator, who shall 
be nominated by mutual consent. I f none of the 
parties be willing to refer the matter to arbitration, 
the Collector shall have power to appoint an arbit- 
rator on behalf of the Government and have the 
price settled.” 

Held , that the clause in question could not be 
enforced. The Collector has no power on behalf of 
Government to appoint an arbitrator and the Court 
is not entitled to vary the contract entered into be- 
tween the vendor and vendee. It cannot fix “a 
reasonable price” or, indeed, any price other than 
that actually paid. 1906 A.W.N. 218=3 A.L.J. 
479. 


Wajib-ul-arz — Pre-emptor accepting lease of 

property in suit from the vendee. 

Where in a suit for pre-emption based upon a 
custom declared in the wajib-ul-arz it was found that 
the pre-emptor had, with knowledge of his right as 
pre-emptor, accepted a lease of the land claimed from 
the vendee, it was held, that this amounted to such 
an acquiescence in the sale as would bar the plaintiff s 
right of suit. • 1905 A.W.N. 260=28 A. 237. 


Wajib-ul-arz— Sale of land by Government. 

When Government has acquired land permanently 
it does not become a co-sharer in the village to .which 
the land originally appertained, and on a sale thereof 
the provisions contained in the village wajib-ul-arz 
which deal with sales by co-sharers in the village 
are not appli^ble. 1905 A.W.N. 259=2 A.L.J. 
787=28 A. 235. 


Wajib-ul-arz — Cause of action— Acquisition by 

defendants to a pre-emption suit of a title as co- 
shares — Suit dismissed. 21 A. 374 and 21 A. 441, 
foil. (1904) A.W.N. 68=1 A.L.J. 209=26 A. 

389. 

Wajib-ul-arz— Pre-emptive rights of the 

Manager of a Hindu temple. 

The manager of a Hindu temple who as such 
manager holds Zemindari property on behalf of the 
temple has the same rights of pre-emption (or pre- 
mortgage) under the village wajib-ul-arz as any 
other Zemindar in the village may possess. 1903 A. 
W.N. 238=26 A. 212. 

Wajib-ul-arz — Sale to a stranger— Re-sale to a 

co-sharer having a right of pre-emption, but subse- 
quently to a suit brought by another such co-sharer. 
1901 A.W.N. 66=23 A. 247. 


30. Who can pre-empt. 

Who can pre-empt — Sale by two joint Hindu 

brothers — Their wives, if have right of pre- 
emption . 

The property of a Hindu joint family goes by 
survivorship to the male members and not to the 
females. Where, therefore, the two Hindu brothers 
who were joint, sold their immovable property, their 
wives, who would not inherit if the vendors died, 
have no right of pre-emption. A.I.R. 1945 Pesh. 24 
=1945 Pesh.L.J. 24=222 Ind. Cas. 618. 

Who can pre-empt — Benami purchaser. 

Benami purchaser is an inadmissible notion, in a 
case of claim for pre-emption. If a person produces 
money and has the requisite qualifications for pre- 


empting the suit property, the Courts have no cause- 
for going into his bona fides or to trace the origin, 
of the money which he has offered to pay. The basic 
principle is that after all the statutory right, depends 
on certain qualifications and the production of money,, 
and when those requirements are met with, nothing 
else remains but to grant a decree. A.I.R. 1941. 
Pesh. 52=195 Ind. Cas. 26. 

Who can pre-empt — Mere tenant.. 

The right of pre-emption has always been restricted 
to persons who have the proprietary interest. A 
mere tenant, whether he be an occupancy tenant or 
a tenant of an orchard or a garden, has no right ot« 
pre-emption. A.I.R. 1941 Pat. 35=7 B.R. 89=21 
P.L.T. 835=190 Ind. Cas. 577. 


Who can pre-empt — Muafidar paying no rent; 

—Rent not determinable under S . 40, Oudh Land 
Revenue Act (17 of 1876) — If can pre-empt. 

Where a Muafidar pays no rent and it has not 
been shown that his rent has to be determined by 
the Settlement Officer under S. 40, Oudh Land 
Revenue Act, 1876, he is neither an under-proprietor- 
nor a proprietor and is, therefore, not entitled to pre- 
empt. A.I.R. 1940 Oudh 117=1939 O.W.N. 1111 
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Who can pre-empt. 

Wakif can sue for pre-emption as plaintiff. A.l. 
R. 1938 All. 157=1938 A.W.R. 15=1937 A.L.J. 
1337=1. L.R. (1938) All. 206=174 Ind. Cas. 241. 
Who can pre-empt — Custom — Relative en- 
titled to pre-empt — Illegitimate son — Whether 

can pre-empt. . . 

If an illegitimate son is not a relative of a legiti- 
mate son within the meaning of the custom which 
entitles a relative to pre-empt as against a co-sharer 
who is not a relative, the illegitimate son is not 
entitled to pre-empt. A.I.R. 1936 All. 78 — 1935 A. 
W.R. 1335=160 Ind. Cas. 912. 

Who can pre-empt — Birtdar, whether owner 

of land— If entitled to pre-empt whether or not 
he is proprietor under S. 3 (2), Bengal Tenancy 
Act (VIII of 1885). 

A person may be the owner of property so as to 
be entitled to pre-empt and yet not be a proprietor 
according to the definition of the term in S. 3 (2), 
Ben. Ten. Act. The birl is an absolute gift. The 
fact that the birtdar is treated as a tenant in the 
record of rights is not incompatible with the concep- 
tion of his ownership of the land. A.I.R. 1934 Pat. 
596=15 P.L.T. 796=1 B.R. 160=152 Ind. Cas. 
983. 

Who can pre-empt — Talukdar, whether 

superior proprietor — Right of pre-emption — 
Payment of dues by Government from revenues, 
effect of. 

The word ' talukdar’ is ordinarily understood in the 
Punjab as meaning a superior proprietor. 

A talukdar may be a superior proprietor even 
though the amount which is paid to him as talukdari 
is not levied in addition to the amount of land-revenue 
payable by the proprietors to the Government but is 
paid by the Government to the talukdar out the 
revenue assessed ab ordinary rates on the proprietors. 
A.T.R. 1933 Lab. 57=33 P.L.R. 1054=140 Ind. 
Cas. 566. 

Who can pre-empt — Member of joint family 

— When cannot. 


Where certain property is sold and a suit for pre- 
emption is brought by the brother of the vendor, it 
is absolutely necessary to determine the question. 
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■whether the two brothers were joint or separate at 
the time when the sale-deed was executed, for a 
member of a joint family cannot institute a suit for 
pre-emption on the sale of joint family property. 
42 All. 264, Rel . on. 118 Ind. Cas. 719=192^ AV 
L.J. 899= A . I . R . 1929 All. 658. 

Who can pre-empt — Member of joint Hindu 

family — When can pre-empt. 

It is open to a member of a joint Hindu family to 
acquire by pre-emption a portion of the property 
belonging to the joint family of which he happens to 
be a member when the said property has been sold by 
the manager of the family. The question of family 
property is immaterial because by making a claim for 
pre-emption the co-sharer is precluded from disputing 
the validity of the sale on the ground that it was 
not for family necessity. 67 Ind. Cas. 76; 42 All. 264 
and A.I.R. 1925 Oudh 352, not Foil.; A.I.R. 1922 
Oudli 115; 1 O.C. 252; 7 O.C. 61. Foil. 115 Ind. 
Cas. 433=6 O.W.N. 374=4 Luck. 370=A.I.R. 
1929 Oudh 265 (F.B.). 

Who can pre-empt — A sharer of trees in a survey 

number is not an occupant in that survey number. 
112 Ind. Cas. 642=24 N.L.R. 171=11 N.L.J. 182 
= A . I . R . 1928 Nag. 324. 

Who can pre-empt — Purchaser subsequent to 

contract to purchase. 

A person who has subsequently purchased the pro- 
perty has no right to pre-empt as against purchaser 
whose contract to purchase has become final before 
the purchase of the subsequent purchaser. 102 Ind. 
Cas. 307=1 L.C. 10=A.1.R. 1927 Oudh 227. 

Who can pre-empt — Donee from co-sharer 

Hindu v/idow. 

A donee from a co-sharer Hindu widow is entitled 
to pre-empt in the capacity of a co-sharer so long as 
the gift is not declared voidable at the instance of the 
next reversioners. 96 Ind. Cas. 1 95=A . I . R . 1926 
All. 680. 

Who can pre-empt. 

Persons eight degrees removed cannot be called near 
relations for the purpose of pre-emption. 58 Ind. Cas. 
87, Foil. 95 Ind. Cas. 268=A.1.R. 1926 All. 479. 

Who can pre-empt — Owner of share in the 

materials of a house. 

A person owning a share in the amla or materials 

of a house, but having no right to or interest in the 

site of the house, cannot maintain a suit for pre-emption 

of a sale of the materials bv the co-sharer . 93 Ind. 

Cas. 279=13 O.L.T. 463=A.I.R. 1926 Oudh 361. 

• 

Who can pre-empt — Woman succeeding as 

heir can . 

There is no bar in the way of a woman maintaining 
a suit for pre-emption if she is by law entitled to in- 
herit even though it mav he, a life-estate. 84 Tnd. 

Cas. 4K1=5 Lah. 435=A.I.R. 1925 Lah. 83. 

Who can pre-empt. 

A plaintiff cannot pre-empt, the sale made by his 
father by reason of the fact that he is a co-sharer as 
a member of a joint, Hindu family in, sonic other por- 
tion of the tenure. A.I.R. 1925 Oudh 352, Foil. 86 
Ind Cas. 2S7=12 O.L.T. 300= A . I . R . 1925 Oudh 
443. 

Who can pre-empt — Foreclosure decree 

against Hindu joint family — Member of family 
cannot pre-empt. 

Dalai, Off. J. C. dissenting . — -No member of a Hindu . 
joint family acquires a right of pre-emption by reason* 
of a decree for foreclosure of joint family property in 


which he himself is a co-parcener notwithstanding that 
the joint family may own property other than fore- 
closed. 88 Ind. Cas. 879=12 O.L.J. 202=2 O.W. 
N. 26-1=28 O.C. 139=A.I.R. 1925 Oudh 352 (F. 

B-). 

Who can pre-empt — Mohtamims can pre- 
empt. 

Where the wajib-ul-ars recording the custom of pre- 
emption, was verified by all the mohtamims and some 
of the superior proprietors; Held, these mohtamims 
held at any rate a kind of proprietary interest in the 
village and that the custom of pre-emption recorded in 
the zvajib-ul-arz was applicable to them. 79 Ind. Cas. 
327=46 All. 549=22 A. L.J. 441=5 L.R.A. Civ. 
301=A.T. R. 1924 AIL 735. 

Who can pre-empt — Sale of site — Owner of 

building thereon can pre-empt. 

A mortgagee of a site had built upon it on the 
strength of a prior lease. The site was subsequently 
cold, Held: that the mortgagee had a right to pre-empt 
the sale of site by virtue of his being owner of the 
building thereon. 71 Ind. Cas. 893=A.I.R. 1924 

Lah . 335. 

Who can pre-empt — Arazidars of village 

Dudhi have no right of pre-emption. 

The persons termed Arazidars in the village called 
Dudhi in the pargana of Sidhua Jobna in the Parauna 
(ahsil of the Gorakpur district, are not co-sharers and 
thus not entitled to pre-empt. 30 A. 479, Foil. 

Mr. Reid, the Settlement Officer of Azamgarh, de- 
fined the term ‘arazi’ as “plots of land, which though 
included within the area of mauzas and mahals, are 
held on a distinct tenure from and convey no title 
to rights or interests in other parts of the mauzas and 
mahals.” ^ 

The ultimate test in a litigation in which a right 
of pre-emption is claimed is whether or not the person 
who seeks pre-emption is co-sharer either in the pro- 
fits or in the liability for revenue with the vendors. 
74 Ind. Cas. 124=21 A.L.T. 65=45 AIL 237=4 
L.R.A. Civ: 57=A.T.R. 1923 All. 129. 

Who can pre-empt — Owner and not lessee. 

The milkiat or ownership of the property is sine 
qua non for the exercise of the right of pre-emption 
and the pre-emptor must have the milkiat or owner- 
ship in t lie property on account of which lie claims 
the right of pre-emption. Rut it is not necessary that 
he should he in actual possession of it. As a corollary 
to (lie above principles it follows that no right of pre- 
emption arises in respect of property leased in per- 
petuity. 71 Ind. Cas. 318=1923 P.H.C.C. 22=^A.I. 
R. 1923 Pat. 217. 

Who can pre-empt — Joint Hindu family — 

Sons . 

I 11 a joint Hindu family consisting of a father and 
his son, the father is presumably the managing mem- 
ber of the family and fir ini a facie a sale by him is 
binding on his sons. The sons in a joint 
Hindu family cannot maintain a suit to pre- 
empt a sale of a joint family property made hv the 
lather as a manager and for legal necessity. 67 
Ind. Cas. 76 (Lah. ) . 

Who can pre-empt. 

When a joint Hindu family property is sold by 
one of the members of the family a suit for pre-emp- 
* ion by another member of the same family is main- 
tainable. 65 Tnd. Cas. 772=25 O.C. 57=8 O.L. 

J . 506= A . I . R . 1922 Oudh 115. 

Who can pre-empt — Co-sharer — Patti — Im- 
perfect partition. ! '«■ 
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A plaintiff claiming to pre-empt as a co-sharer, 

onust prove that he is one of the class of co-sharers 

-within the meaning of the Mahomedan Law. In an 

dmperfect partition of a village where there is com- 

.pleto separation of all rights, the owner of a Patti 

in that village cannot be regarded as a co-sharer and 

•consequently he has no right to pre-empt as cosharer. 

42 All. 477=18 A.L.J. 518=56 Ind. Cas. 174. 

• * 

Who can pre-empt — Zamindar’s right to 

-pre-empt house. 

A Zamindar owning a fractional share in the 
-Zamindari in which a house is situate, cannot, under 
■the Muhammadan law, thereby pre-empt the house. 
12 A.L.J. 88=20 Ind. Cas. 367. 

Who can pre-empt — Mahomedan Law — 

Classes of pre-emptors. 

There are three classes of pre-emptors, vis., co- 
sharers in the subject-matter of sale, in its appurten- 
.ances and contiguous neighbours. 33 All. 299=8 A. 
L.J. 51=9 Ind. Cas. 49. 

Who can pre-empt — Muhammadan Law — 

Shafi-e-sharik. 

Shafi-e-Sharik has a right of pre-emption in vil- 
lages of large estate. 33 All. 28=7 A.L.J. 879= 
7 Ind. Cas. 404. 

Who can pre-empt — Sale of several plots. 

Several plots of land were sold by one sale. A 
person, having property in the vicinity of one of 
those, can claim to pre-empt all the plots. 7 A.L.J. 
641=6 Ind. Cas. 358. 

Who can pre-empt — Houses connected by 

'public road. 

Where a public road stands between the pre-emp- 
dor’s house and the house sold, no right of pre-emption 
arises. 6 A.L.J. 539=2 Ind. Cas. 468. 

Who can pre-empt — House — Vicinage. 

Under the law, the sale of Mokrari interest does not 
give right of pre-emption. Where a house is sold 
apart from the site for occupation, the right of pre- 
-emption accrues to the owner of the adjoining house 
•on the ground of vicinage. 58 Ind. Cas. 534 (Pat.). 

31. Miscellaneous. 

Pre-emption — Failure to exercise right — 

Not a breach of trust. 

It cannot be said that it is always desirable for a 
person in possession of land to purchase neighbouring 
land when it comes into the market. Where a trus- 
tee, a relation of beneficiary, purchases certain 
field for himself and though the beneficiary had a right 
of pre-emption with regard to the field, and the field 
adjoined his land, the trustee docs not exercise the 
right of pre-emption on behalf of beneficiary, he docs 
not commit a breach of duty unless it can be shown 
-that such failure to purchase is an act prejudicial to 
'beneficiary. A.I.R. 1925 All. 333, Rel. on. 122 
Ind. Cas. 433=13 N.L.J. 49=A.I.R. 1930 Nag. 
182. 

A general clause in a sale-deed making the vendor 

liable for any loss which might accrue in connexion 
with the sale can properly be held to include the risk 
-of the vendee’s title being defeated by a pre-emptor. 
•94 Ind. Cas. 1055=A.I.R. 1926 Lah. 455. 

Evidence should not be ambiguous. 

Tf the only evidence which the plaintiff can produce 
is ambiguous that, is to say is capable of two inter- 
pretations and if on one of such interpretations the 
'Suit cannot succeed then the suit must fail and it is 
not the duty of the Court to give it necessarily the 

12 — F. Y. D .-59 


other interpretation which would entitle the plaintiff 
to a decree. (A.I.R. 1924 All. 541; 15 Ind. Cas. 54; 
12 A.L.J. 19; 28 Ind. Cas. 306, Foil.) 82 Ind. Cas. 526 
=46 All. 674=5 L.R.A. Civ. 469=A.I.R. 1924 

All. 753. 


A pre-emptor is bound to pay off the amount of 

the mortgage which was mentioned in the sale-deed 
under which he is pre-empting as part of the consi- 
deration for the sale. 65 Ind. Cas. 543=44 All. 
348=20 A.L.J. 164=A.I.R. 1922 All. 25. 

Construction — Award — Sales in invitum — 

Construction of document — Award — Term in an 
award granting pre-emption to the co-owners 
over the joint family property — Property sold 
through Court in execution of decree — The con- 
dition of pre-emption attached to private and! 
voluntary sale — Court sales not affected by the 
provision. 

An award which effected partition of certain family 
property provided among other things that in the case 
of a sale by any of the co-sharers of his portion of 
the house of residence he should sell it to his co- 
sharer for Rs. 1,800, and that he should not sell it to an 
outsider until the expiration of two months from the 
date of a notice in writing saying that they (co- 
sharers) were not willing to buy it. The share of 
one of the co-sharers was subsequently sold in exe- 
cution of a decree against him and purchased by an 
outsider . The other co-sharer then sued to have it 
declared that the purchase at the Court sale was not 
binding upon him. PI eld, that the privilege which 
the award conferred upon the co-sharers of becoming 
purchasers by pre-emption attached to sales made 
privately and willingly and not to sales in invitum 
12 Bom. L. R. 582=34 B. 567=7 Ind. Cas. 663. 
Katra-jna-Khana . 

For the purposes of pre-emption Katra-Tna-Khana 
ts not a separate sub-division of Tullandar City 70 
P R- 1909=102 P.W.R. 1909=140 P.L.R. i909= 
2 Ind. Cas. 984. 


Involuntary sale — Right in respect of. 

In the case of involuntary sales in execution of 
decree for revenue there is no right of pre-emption 
unless specially conferred bv statute. 13 A 2?4-j 
24 A. 670: Foil. 41 Mad. 582=34 M.L.T. 412=^3 
M.L.T. 302=0918) M.W.N. 318=7 LAV. 547= 
45 Ind. Cas. 46 (F.B.). 

——Purchase in execution — Suit in respect of 
, ® of another share before confirmation of 
plaintiffs purchase. 


Plaintiff purchased a share in a village in execution 
of a decree on 20th Tune. The sale was confirmed 
on 24th Tuly. On 23rd July defendant purchased 
another share in the same village. On a suit for 
pre-emption being brought bv the plaintiff to pre- 
empt. the later share, held, that the plaintiff did not 
become a hissadar on the mahal until the date when 
the san>e became absolute and his right lo pre-empt 
could not arise until the sale has been confirmed in 
his favour. 33 A. 45=7 A.L.J. 893=7 Ind. Cas. 
409. 


Right of vendee to deal with property before 

pre-emption suit. 


A vendee can deal with the property he bought in 
any way he likes before a pre-emption suit is insti- 
tuted. 1 Tnd. Cas. 528 (All.). 

Compensation for pre-emptor for being kept 

out of the use of pre-emption money. 

The pre-emptor can claim reasonable interest for 
the period during which he is kept out of the use 
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of the pre-emption money and the pre-empted pro- 
perty by any act or omission on the vendee’s part. 
170 P.W.K. 1916=37 Ind. Cas. 382. 

Suit by Reversioner challenging alienation 

of Hindu widow — Bound to pay amount ad- 
vanced for necessity. 

A pre-emptor having purchased property alienated 
by a widow cannot call upon the reversioner challeng- 
ing the alienation to pay more than what was ad- 
vanced by him to the widow for a necessary purpose. 
184 P.L.R. 1914=78 P.R. 1914=119 P.W.R. 1914 
=23 Ind. Cas. 835. 

——Mortgage by owner. 

The right of pre-emption on a sale by a co-sharer 
does not improve any right of pre- mortgage. 1903 
A.W.N. 83=25 A. 421. 


PREFERENCE. 


See O) PRESY. TOWNS INSOL. 

(2) PROY. INSOL. ACT, S. 54. 

(3) T. P. ACT, S. 53. 


ACT, S. 56. 


Preference among creditors — When not bad. Sec 
16 M.L.J. 418. 


PREFERENTIAL HEIR. 

See 0) HINDU LAW— SUCCESSION. 
(2) MAH. LAW— SUCCESSION. 


PREGNANCY. 


PREROGATIVE WRITS. 

Nee CONSTITUTION OF INDIA, 1950— ART. 
226. 

PRESCRIPTION. 

Nee (1) ADVERSE POSSESSION. 

(2) EASEMENTS ACT, S. 15. • 

( 3 ) LIMITATION ACT, S. 26, ARTS. 142 AND 
144. 

Easement — Landlord and tenant. See 29 C. 363. 

Joint possession for over statutory period. See 

LIMITATION ACT, SS. 7 AND 28. 5 C.VV.N. 
545=3 Bom.L.R. 303=24 M. 387=28 I. A. 8L 
(P.C.). 

Pleading — Special plea if necessary. 3 Bom.L.. 

R. 303=5 C.W.N. 545=24 M. 387=28 I. A. 8L 
(P.C.). 

Projection of eaves — Owners of adjacent 

plots — Mandatory injunction against one by the 
other to remove eaves — Prescriptive right to- 
project eaves. 

In a suit by the plaintiff for a mandatory injunc- 
tion against the defendant to direct the defendant to 
remove at her expense the eaves of her roof pro- 
jecting into the land of the plaintiff and for a per- 
manent injunction restraining her from allowing the 
rain water falling into plaintiff’s land, the defendant 
raised the defence of prescriptive right to project 
the caves. 


Sec (\) EVIDENCE ACT, S. 112. 

(2) HINDU LAW— SUCCESSION. 

PRELIMINARY DECREE. 

See also C. P. CODE. SS. 2 (2) 97; O. 20, 
RR. 12 TO 18 AND O. 34, RR. 2, 4. 7. 

M.- iy be challenged in appeal against final decree. 

13 C.W.N. 498=9 C.L.J. 367=1 Ind Cas. 86. 

No appeal against preliminary decree— Final 

decree — Appeal— Finality of first decree. 5 C.W.N. 
617=29 C. 758. 

Time for payment fixed in — Power of Court 

to extend. 

Where a preliminary decree in a suit for partition 
provides for the plaintiff being entitled to a half 
share in a plaint item on payment into Court within 
six months from the date of a particular sum with 
interest thereon at six per cent, from date of plaint 
till payment, that Court has jurisdiction to extend 
the time for payment of the sum mentioned in the 

decree. 37 M.L.J. 695: I.L.R. 43 Mad. 357 and 
44 M.L.T. 107 : I.L.R. 46 Mad. 148, foil. A.I.R. 
1950 Mad. 1=(1949) 1 M.L.T. 181. 

PRELIMINARY ENQUIRY. 

Nee CR. P. CODE. SS. 195 & 476. 

PRELIMINARY OBJECTION. 

Nee C. P. CODE, O. 41, R. 23. 

PREROGATIVE. 

Nee (]) CONSTITUTIONAL LAW. 

(2) CROWN AND DEBTS. 

LU PRIVY COUNCIL— SPECIAL LEAVE TO 
APPEAL. 


Held, that the defendant had a right to projeefc 
her eaves by possession for a period of more than- 
twelve years prior to the institution of the present 
suit against her and hence the mandatory injunction 
coinld not be granted against her. 16 M.L.J. 281; 
29 M. 511. foil. A.I.R. 1949 Mad. 826=(1949) 1 
M.L.J. 314. 

Removal of trees. See SPECIFIC RELIEF" 

ACT, S. 53 AND TORTS— NUISANCE. 8 C. 
W.N. 710=31 C. 944. 

Village, acquisition of prescriptive right 

by. 

Case where a prescriptive and customary right was 
recognised in favour of a whole village represented 
by a few villages under S. 30. C. P. Code. (1901) 
29 C. 100. 

Wall — Window — Privacy. 

The mere fact, of a wall having stood for over 
fifty years without a window does not create a pres- 
criptive rb r ht. in the neighbour to prevent, the open- 
ing of a window in the wall. (1900) 5 C.W.N. 147. 

PRESIDENCY BANKS ACT (XI OF 1876) 
REPEALED BY IMPERIAL BANK OF 
INDIA ACT (XLVII OF 1920)— BANK OF 
BOMBAY — Share-holder — Right to examine the 
register of share-holders — Object of the search 
— Corporation — Member of the Corporation — 
Common-law right of the member to inspect 
books of the Corporation. 

The plaintiff, a share-holder of the Bank of Bombay 
claimed to be allowed to inspect the register of share- 
holders of the Bank with the object that having 
"observed irregularities in the management of the said 
bank, in the election of its Directors, in the advanc- 
ing of large sums of money to its Directors and in 
other matters relating to the said bank ho desired 
inspection of the register of the present share-holders 
so as to enable him to communicate with the other 
share-holders, and if possible obtain their assent to 
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certain proposed resolutions for the better manage- 
ment of the affairs of the said bank and for the 
removal of some of the existing Directors which he 
intended to bring before a general meeting of the 
share-holders.”, 

Held, allowing the plaintiff’s claim that it was but 
reasonable that a share-holder of a concern like the 
defendant Bank should desire from time to time to 
consult other shareholders and discuss with them the 
affairs of the Bank for the purpose of taking con- 
certed action, where and when necessary, apart from 
any question of any irregularity existing in the 
management of the Bank, and that for that purpose 
inspection of the register of share-holders was neces- 
sary. Every member of a Corporation has the right 
under common law to inspect its book and records. 
This right does not cease merely because a Corpora- 
tion is created by a statute which does not confer the 
right unless the statute expressly excludes it. A 
member of a Corporation has a right to inspect any 
of its books, provided he has a definite object or 
specified purpose in which he is interested and pro- 
vided also that an inspection of the books which he 
requires is necessary for that purpose. He must, 
satisfy the Court that he is seeking inspection not 
from mere idle curiosity or for some speculative 
purpose, but that he has some reasonable and definite 
object in which he is interested and for which the 
inspection is required whether that definite object 
concerns or not any suhject then actually in contro- . 
versy or discussion. 2 Stra. 1221 and 2 B. Sc Ad. 
115, followed. (1907) 9 Bom.L.R. 165=31 B. 319. 

5 > ij" c ™ ber to inspect books of Bank. .SVc 

R OF ^ TI P a‘ r 8 t C i J • 103=18 M.L.J. 355 

Fu' v 4 Sf 5 ,^*K J - 463=10 Rom L R - 636=12 
C.W.N. 825=35 I. A. 130 (P.C.). 

Succession Certificate-Bank if bound to 

accept. 

A Bank constituted under the Presidency Banks 
Act (1876) is not bound to recognise the holder of a 
succession certificate. But it would not be contra- 
vening the provisions of the Presidency Banks Act if 
it did accept the succession certificate. 45 Bom. 138 
=A . I . R . 1921 Bom. 204=57 Tnd. Cas. 964=22 
Bom.L.R. 869. 

S. 23 Certificate — Right of person holding 

Am am /1 A . rn m 2 - 


succession certificate— Transfer of shares. 

S. 23 does not prevent the Bank from accepting 
a succession certificate in lieu of Letters of Admn. 
and paying dividends of shares in the Bank to a 
person who has obtained the certificate and trans- 
ferred the share to him. 45 Bom. 138=A T R 1021 
Bom. 304=22 Bom.L.R. 869=57 Ind. Cas. 964. 

— - Ss. 36, 37 — Banks — Existing loans — 

Charge — Immovable property. 

Tt, is not illegal for a bank incorporated under the 
Presidency Banks Act. to take a charge on immov- 
able property for an existing loan. (1900) ? Bom 
L.R. 803=25 B. 52. 

S. 37 — Scope of — Position of Directors. 

S. 37 must be regarded as containing instructions 
for the guidance and governance of the Director? 
and as defining the powers exercisable by them. This 
section is only directory of the powers of the Direc- 
tors and not mandatory. Tf the Directors act in 
disregard of these powers they are liable to the Bank 
for any loss that it may sustain by their unauthorised 
act. but the section does not enable third parties with 
whom contracts have been entered into, to deny their 
liability to the Bank if the Bank chooses to act upon 


the contract of its Directors. The action of the 
Directors under such circumstances will not be malum 
Prohibitum. In this particular case, the plaintiff was 
entitled to the decree he sought for. 38 Mad. 1076= 
28 M.L.J. 525=29 Ind. Cas. 314. 

S. 37 — Scope. 

Contravention of the provisions of S. 37 renders 
directors liable for loss. S. 37 defines powers of 
directors. The action of the directors in excess of 
their powers is not void but voidable. Directors are 
not identical with the Bank. They fill a double 
character as agents of the Bank and as trustees of 
the shareholders. 39 Mad. 101=28 M.L.I. 444=17 
M^L.T. 326= (1915) M.W.N. 316=29 Ind. Cas. 

Rulo S ,l D < E rP Y M , AGIST RATES-Bench of- 
virt. W g c" $T°" Sha " prevai| - t/ " ra 

^wr'zjr c Jr 6 r* ER ’ s act ’ s - 24 - 

a magistrate of the first class. ,?cc PRT- 
3 In<l S Cas.’ & 32 M ‘ 303=10 &.L.J. .193= 

— Powers of— Discharge— Fresh evidence-C™- 
mitment. Sec 5 C.W.N. 169=28 C 211 

p - code - 

s* CR 0r p ng CODEf e s Ce 36 n / Ct,y —^Discretion- 

s-"r te's/s” -?r 

—Warrant case— Discharge— Rehearing . 

p p ?*P by ?• Ghose » J-. dissenting), that a 
Presidency Magistrate is competent to rehear a 

warrant case triable under Ch. XXI, Criminal 
1 • c * though he had once discharged the accused 
person. (1901) 5 C.W.N. 457=28 C . 652 ( F B ) 

?i? E 5L DElNCY SMALL CAUSE COURTS ACT 
(15 OF 1882)— Reference to High Court— Provi- 

.W S 28°C Cr, 260 SUCh refcrcnccs -Strict compliance. 

•Single Judge, power and duties of. 


The Presidency Small Cause Courts Act nowhere 
provides' for any powers which may be exercised by 
a single Judge except certain duties specifically im- 
posed on the Chief Judge or his locum tenens. Tt 
only speaks on the powers of the Small Cause Court. 
(1902) 4 Bom.L.R. 940=27 B. 130. 

S. 6— Revisional powers of High Court. Sec 

C. P. CODE, S. 115. 7 C.W.N. 547=30 Cal. 
588. 

~ — “S. 6 — High Court of Calcutta — Revisional 
jurisdiction over the Presidency Small Cause 
Court — Right of audience. 

An application for revision of a decree of the 
J residency Small Cause Court is properly made to 
.... *£h Court jn the exercise of its original juris- 
( ic ion and as such should he presented by an 

30 V F‘ 986 — * 7 ' ’ c °\\ 1 ’x ai gJ 3 0,1 ICy and not b >' a Vakil. 

cI7se' C^n eC °J d i ° f evidence — Duty of Small 
uSer C ?he 'R.? UlC f , C ? lcutta High Court. 

Court it k , ,- S fra ' nc(I ] >y the Calcutta High 
pH-: lt ,s c "Hf, incumbent upon the Judge of the 

I residency Small Cause Court to record the evidence 

R. a i9% em CaT 65 m 52 C W N - 6ol=A I 
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Ss. 9, 38 — Full Court — Appeal from the 

decision of single Judge — Powers of Full Court 
to interfere on question of fact. 

There exists a long and inveterate practice, in the 
Court of Small Causes at Bombay, under which the 
Full Court consists of two Judges, the Chief Judge 
or in his absence, the senior Judge, presiding; and 
the Judge against whose decree any application is 
made, is the second member, if he is present in 
Court, and if he is absent, any other Judge takes his 
place, and the Court thus constituted proceeds to 
hear and dispose of the application preferred against 
the decision of an individual Judge of the same 
Court. This practice is not ultra vires and void 
although there are no rules framed respecting it 
under S. 9. The power to alter, set aside, or reverse 
the decree or order, contemplated by S. 38 includes 
the power to pass a decree in favour of the party 
in whose favour the application is granted. Tire 
practice in the Court of Small Causes at Bombay of 
reviewing evidence in cases in which the notes of 
evidence are sufficient to enable the Full Court to 
undertake that review and of setting aside a wrongful 
dismissal of the suit, where the decision is manifestly 
against the weight of evidence, is not contrary to 
law. (1903) 5 Bom.L.R. 555=27 B. 563. 

S. 9 — Registrar has no jurisdiction to set 

aside his ex-parte decree. 

The Court as opposed to the Registrar, is under 
the rules the proper and the only authority which 
can deal with such an application. (1902) 7 C.W. 
N. 547=30 Cal. 588. 

S. 9 — Revision by High Court. See C. P. 

CODE. S. 115. 8 Bom.L.R. 969=31 B. 138. 

S. 9 — Jurisdiction — Title, question of — Sole 

or principal question in the cause. 

The jurisdiction of the Presidency Small Cause 
Courts is not ousted even though the question of 
title is the principal question to be tried in the case. 
The jurisdiction is ousted oidy if it is the sole ques- 
tion to be tried in the case. 31 C. 100 (F.B.). 
S. 9 — Jurisdiction to entertain an applica- 
tion under S. 521 of the C. P. Code. 

The Presidency Small Cause Court has jurisdic- 
tion to entertain an aplication under S. 521 of the 
C. P. Code. (1903 ) 30 C. 397=7 C.VV.N. 545. 

S. 9 — Jurisdiction — Claim arising in execu- 
tion of decree — Title to tiled huts — Immovable 
property — Title to immovable property arising 
incidentally . 

Ordinarily, where property attached as being the 
property of a judgment -debtor is claimed by a third 
person, that third person may file a claim, and where 
the Court has jurisdiction to try the question, the 
title to the property is determined in execution pro- 
ceedings. Tiled huts are immovable property and the 
Small Cause Court has no jurisdiction to try a ques- 
tion of title to such huts as between one attaching 
creditor and a stranger claiming title to it. Where 
1 he solo object of the stranger in filing the suit is to 
trv the question of title to immovable property, the 
Small Cause Court has no jurisdiction to try it 
though it may have jurisdiction «o try it if the ques- 
tion of title only incidentally crops up. A suit by 
an attaching decree-holder ns if for damages made 
up of the Small Cause decree amount and peons 
wages paid by plaintiff and for trespass made under 
a hona firlr claim by the petitioner that the tiled hut 
is the property of the judgment-debor is not a suit 
in which the real object is to obtain a remedy grant- 


able by a Small Cause Court 11 C. 261, dist. 5 B. 
512, foil. (1904) 31 C. 340=8 C.W.N. 246. 

Ss. 9, 19, 28 — Jurisdiction to enquire into 

question of title in tiled hut cases — Amending 
Act, IV of 1906 — Effect of. 

The Presidency Small Cause Court has jurisdiction 
to enquire into questions of title in tiled hut cases by 
reason of the amending Act (IV of 1906). This 
jurisdiction is possessed by it not only in execution 
proceedings connected with its own decrees but also 
in the execution of decree of other Courts transferred 
to it. (1907) 34 C. 823. 

Ss. 9 and 38 — Rules framed by High Court 

— O. 41, R. 2, if ultra vires. 

O.. 41, R. 2, is ultra vires of the High Court 
though a condition similar to that laid down in the 
said rule may be taken advantage of, and imposed 
under S. 38 of the same Act. S. 9 of the Act empowers 
the High Court to make rules only with reference 
to matters of practice or procedure; np power is 
given to make sub-rules with regard to the matters 
of substantive rights. The right to apply for a new 
trial given by S. 3 of the Act is a substantive right. 
38 Mad. 823=15 M.L.T. 156=(1914) M.VV.N. 
216=26 M.L.J. 227=1 L.W. 172=22 Ind. Cas. 775. 

Rules under — Madras Small Cause Court 

Rules — 0 . 21, Rr. 53 and 32— Order for 
attachment of goods of defendant in possession 
•of stranger— Validity— Proper procedure— Re- 
gular suit under O. 21, R. 53— What plaintiff 
has to prove. 

The plaintiff filed a small cause suit against K for 
money alleged to be due to him and obtained an 
order for attachment before judgment of certain 
electric fans belonging to K in possession of A. The 
bailiff seized the fans in spite of A s allegations that 
the fans were bis and he had purchased them from 
defendant No. 3. A filed an application for release 
of fans on the ground that they were his property. 
The application was dismissed on the ground that the 
fans belonged to the defendant K and A had no title 
to them. Thereupon, A filed a regular suit under 
the provisions of O. 21, R. 53 of the Small Cause 
Court Rules for setting aside the adverse order on 
his application : 

Held, (1) that the bailiff bad no power to seize 
the fans from the possession of A and the seizuro was 
illegal. The correct procedure was to serve upon A 
a prohibitory order under O. 21, R. 32 preventing 
him from giving possession of fans to defendant K. 

(2) That in the suit under O. 21, R. 53, the plain- 
tiff A had to establish his title to the property in 
dispute, merely proving that attachment of property 
was illegal was not. sufficient. A. I. R. 1945 Mad. 
127= (1945) 1 M.L.J. 50=1945 M.W.N. 3=58 M. 
L.W. 303=1. L.R. (1945) Mad. 720=211 Ind. Cas. 

639. 

Rules framed bv Madras High Court under, 

O 41, R. 7 — Application for review — Onus not 
discharged — Mere absence of counter-affidavit — 
Court, if can grant application — Strict proof that 
new matter was not within knowledge of appli- 
cant when decree was passed — Necessity of. 

The mere absence of a counter-affidavit will not 
enable the Court to grant an application under O. 41, 
R. 7 of the Rules framed by Madras High Court 
under the Presidency Small Cause Courts Act when 
the oartv on whom the onus rests of making out the 
facts necessary for such an order has not done sc^ 
and when the Court’s attention has been clearly 
directed to evidence conclusively proving the contrary. 
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Clause (c) of 0. 41, R. 7 of the Rules framed by 
the Madras High Court under the Presidency Small 
Cause Courts Act means that the new and important 
matters which are alleged by the applicant for review 
■were not within his knowledge, and therefore, could 
not be produced by him at the time of the decree 
soueht to be reviewed. The Court cannot therefore, 
pass an order granting review without calling for 
strict proof that the new matter was not within the 
knowledge of the applicants when the decree was 
passed. A.I.R. 1935 Mad. 768=1935 M.W.N. 3 33 
=1159 Ind. Cas. 737. 

R. 20 — C. P. Code, S. 266 — Decree against 

the separate property of a married woman — At- 
tachment — Income of property subject to rest- 
raint upon anticipation. 

The income of property subject to a restraint upon 
anticipation accruing due after t.he date of the judg- 
ment cannot be attached in execution of a decree 
against the separate property of a married woman. 
S. 8 of the Married Woman’s Property Act, 1874, 
was not intended to affect the operation of the doc- 
trine of restraint upon anticipation by rendering pro 
perty so restrained liable on contracts made by her 
as to her separate estate. Decrees passed in accor- 
dance with S. 8. of the Married Woman’s Property 
Act, against the separate property, if any, of a 
married woman in respect of a contract entered into 
by her cannot considered as passed against 
property which she is restrained from alienating. 
Rule 20 of the Presidency Small Cause Court 
Rules (S. 260, C. P. Code) is only a rule of proce- 
dure. It and the exceptions mentioned in the 
proviso are not stated in terms to be exhaustive. Such 
a rule cannot be taken as authorizing the attachment 
of property which by a rule substantively now em- 
bodied in S. 10 of the Transfer of Property Act, 
is incapable of being transferred or charged by the 
beneficiarv. (1907) 17 M.L.T. 363=2 M.L.T. 322= 
30 M. 378. 

“ — S. 9— Madras rules— R. 33— Limits of 

Registrar’s power. 

The Registrar has no jurisdiction under R. 30 to 
enquire into the liability of the Garnishee, when the 
identical claim is already the subject-matter of another 
suit in the Court. His jurisdiction extends to those 
cases only where suit is not actually instituted. 114 
Ind. Cas. 847=30 M.L.W. 217=A.I.R. 1929 Mad. 
274. 

— — S. 9 — Calcutta rules — R. 92 of the Calcutta 
High Court — Scope and object of. 

The object of the R. 92 which runs : — “Provided 
that the Court may, if in its opinion no sufficient 
grounds are shown for the application, dismiss it 
without directing service on the party against whom 
the application is made,” was to remove the difficulty 
by which a preliminary hearing was precluded for 
finding out whether there were grounds for the appli- 
cation as indicated in the rule. The rule is not ultra 
vires but as regards S. 38, the preliminary hearing 
must be made before a Bench of the Small Cause 
Court. 60 Ind. Cas. 917= 47 Cal. 763=24 C.W.N. 
783 . 

Rules of Practice — R . 102 — Claim proceedings 

— Decree-holder attaching property — Whether ne- 
cessary party — Jurisdiction of Small Cause Court 
— Value of claim more than Rs. 2,000. 

A sued B under his trade name in the Small 
Cause Court for goods sold and delivered and he ob- 
tained a decree for a sum including certain costs. In 
execution of his decree, A attached certain properties. 


Ci made a claim to the attached properties. C entered 
into a bond to pay the decretal sum if his claim proceed- 
ings failed and consequently, the properties were re- 
leased. Subsequently, however, the claim was dismis- 
sed whereupon C instituted a suit claining that he had 
a charge on the properties impleading A in his suit: 

Held , that A was not a necessary party as he had no 
interest in the properties and that he should be dis- 
missed from the suit. 

Obiter : — The Small Cause Court has jurisdiction 
to adjudicate upon a claim preferred in regard to mov- 
able propei ties attached by the Qourt even though the 
value of the properties may be estimated at above 
Rs. 2,000. Where a decision is arrived at \n such a 
claim proceeding, it is final beween the parties sub- 
ject to a new trial. A.I.R. 1932 Cal. 661=59 C. 
827=36 C.W.N. 397=56 C.L.J. 349=139 Ind. 
Cas- 183. 

S. 14— The Registrar is a Court only when 

he is trying suits of the value of Rs. 20 or less un- 
der the powers invested under S. 14, Presidency 
Small Cause Courts Act. A.I.R. 1942 Mad. 737 
(2) =55 L.W. 700= (1942) 2 M.L.J. ^571=1942 
M.W.N. 748=44 Cr. L.J. 144=1. L.R. (1943) 
Mad. 600=204 Ind. Cas. 33. 

S. 16, whether affects provisions of Limitation 


Act (9 of 1908). 

All questions relating to limitation must be decid- 
ed with reference to the provisions of the Limita- 
tion Act subject, of course, to the express provision 
of any special or local law. S'. 16 of the Presidency 
Small Cause Courts Act in no way affects the pro- 
visions of the Limitation Act. A.I.R. 1942 Pat. 
128=23 P.L.T. 87=7 C.L.T. 45=197 Ind. Cas. 
627. . 

S. 17 — Application for review. 

In the case of an application for review of a de- 
cree of a Small Cause Court, which is not accom- 
panied by a deposit in Court, if a deposit is made 
before the expiry of time for presenting such ap- 
plication has expired the application may be treated 
as having been effectively presented on the date of 

deposit. A.I.R. 1933 Nag. 102=29 N.L.R. 104= 
141 Ind. Cas. 813 (1). 

-S. 18 — Jurisdiction of Small Cause Court 

. • • • _ J t-ir /'♦inn - I 


'ause of action arising outside jurisdiction— De- 
endant residing or having head office outside 

urisdiction . _ . . ... . . 

The Small Cause Court ha s no jurisdiction to de- 

ree a suit against a defendant when the cause of 
ction arises against him outside the jurisdiction of 
lat Court and that defendant resides or has h is head 
fiice outside the jurisdiction of that Court and hast 
iot acquiesced in the institution of the smt against 
im in that Court. A.I.R. 1948 Cal. 268. 

Ss. 18 and 19, Cl. (s)— Suit for declaration of 

aainteanance right — CognizabilUy by City Civil 

'Where a suit is for declaration of maintenance 
ight it would come within the saving of Cl. (*) of 
i 19 of the Presidency Small Cause Courts Act and 
an be filed in the City Civil Court 63 ^ M.L.W. 
017=(1950) 2 M.L.J. 255=A.I.R. 1951 Mad. 

6 °. _ , 

Oc 18 37 — Calcutta Small Cause Courts Rules 

»f Practice, R. 96 — C. P. Cod e , O. 21, R 51— 
imall Cause suit— Attachment of property— Value 
>f property and decree amount exceeding Ks. 

:,000 — Jurisdiction . 
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The Small Cause Court has no jurisdiction to en- 
tertain a claim suit relating to property attached in 
execution of a decree where property exceeding Rs. 
2.000 in value has been attached and the total decre- 
tal amount for which the decree can be executed 
also exceeds Rs. 2.000. A.I.R. 1932 Cal. 67—58 
C. 1251 — 134 Ind. Cas. 903. 

S. 18 — Foreign Company — Carrying on busi- 
ness — Service of writ. 

A foreign corporation can only carry on business 
in a town" in India through an agent and it can only 
be served with the writ through its agents so carrying 
on its business, but in order that service on an agent 
in such circumstances should be treated as service on 
the foreign corporation, the agent must have p /\ver 
to enter into contracts on behalf of the foreign cor- 
poration. 97 Ind. Cas. 286=43 C.L.J. 576= 
A.I.R. 1926 Cal. 1030. 

S. 18 — Leave to sue — Absence of. 

Where the cause of action had arisen wholly out- 
side the territorial jurisdiction of the Small Cause 
Court and no leave had been taken under S. 18. 

If rid, that the absence of leave is not a mere 
error of law and the decision is without jurisdiction, 
40 Cal. 308 and 14 Cal. 256, Foil. 97 Ind. Cas. 
246=43 C.L.J. 574. 

S. 18 — Suit against Secretary of State — Forum. 

A suit against the Secretary of State for Tndia in 
Council can only l>c brought in the Court within the 
local limits <»f whose jurisdiction the cause of ac- 
tion arises. The Secretary of State cannot be said 
to carry on business in Calcutta merely because the 
Head Office of ihe Eastern Bengal Railway against 
whom the plaintiff claims, is situate at Kaila Ghat 
Street within the jurisdiction of the Small Cause 
Court 97 Ind . Cas. 246=43 C.L.J. 574. 

Ss. 18 and 19 — Cognizability — Test. 

It i« the amount recovered and not the amount claim- 
ed which i s the dominating and deciding factor for 
the purpose of determining whether or noi a suit is 
cognizable by the Small Guise Court: A.T.R. 1924 
Cal. 405 Hiss, from: Cal. Suit No. 1657 of 1922 
and Cal. Suit No. 537 of 1925, Foil. 115 Ind. Cas. 
85=32 C.W.N. 6^=56 Cal. 1292= A.I.R. 1929 
Cal. 63. 

S. 18 (a) and (c) — Application — Loss of 

consignment on Railway — Suit for damages 
against two railway companies in Calcutta — One 
having headquarters in Calcutta and the other out- 
side — Leave of Court obtained before suit — 
Effect — Railway having offices at Calcutta exone- 
rated — If affects jurisdiction of Court. 

A suit was brought against the Governor- General 
in Council as representing the Bengal Nagpur Rail- 
way and the East Indian Railway in the Small 
Cause Court at Calcutta, for damages for loss of 
goods lost in transit. Notices under S. 77, Rail- 
ways Act and under S. 80, C. P. Code, were duly 
served and the plaintiff brought the suit in Calcutta 
where the East Indian Railway had its headquarters, 
after obtaining leave of the Court, the Bengal Nagpur 
Railway having its headquarters outside Calcutta at 
Kidde-.-pore. It was found that the Bengal Nagpur 
Railway was solely responsible for the loss and the 
suit was dismissed against the East Indian Raihvay. 
I 11 revision it was contended that the Court had no 
jurisdiction 10 entertain the suit as the defendant 
held to he liable was not residing or carrying on 


business in Calcutta within the jurisdiction of the 
Small Cause Court. 

Held: (1) that part of the cause of action against 
the Governor-General was the service of notices un- 
der S. 77 v Railways Act and S. 80, C. P. Code, and 
these were served in Calcutta, and the suit regard- 
ed as against one defendant, Governor-General in 
Council, who owned “both Railways, was maintain- 
able in Calcutta and clearly fell under S'. 18 (a), 
Presidency Small Cause Courts Act; (2) that if the 
suit be regarded as against two defendants, viz., the 
two different entities, the Railway Companies sepa- 
rately, then too the Court clearly had jurisdiciton, 
because one of them, the East Indian Railway carried 
on business in Calcutta where it had its headquar- 
ters; and leave of the Court had been obtained in 
respect of the other defendant, the Bengal Nagpur 
Railway which had its headquarters elsewhere and the 
case therefore tell clearly under S. 18 (c) of the 
Act ; and (3) that the fact the Bengal Nagpur Rail- 
way alone was held responsible and the East Indian 
Railway exonerated, did not affect the jurisdiction of 
the Court, as it had jurisdiction to entertain the 
suit as framed, and on the pleadings. A.I.R. 1949 
Cal. 622=84 C.L.J. 175. 

S. 18 — Suit on award — Cognisable. 

A suit on an award to recover a certain sum of 
money allowed by the arbitrator is not a suit for 
specific performance of the award, but a suit for 
the recovery of money and for relief incidental there- 
to, and therefore such a suit is cognizable by Small 
Cause Court. 13 Mad. 344 ; 28 Bom. 1 and 33 
Cal. 88, Rel. on. 59 Ind. Cas. 189=45 Bom. 318= 
A.I.R. 1921 Bom. 399. 

S. 19 — Award. 

A suit to enforce an award is in essence a suit for 
specific performance of a contract, and is not of a 
Small Cause nature. 79 Ind. Cas. 718=1 Rang. 
700= A.I.R. 1924 Rang. 192. 

S. 19— Suit by A against B and C — A claim- 
ing to be cc-sharer with C of certain premises and 
that B was tenant of premises under him and C — 
A claiming his share of rent from B and in the 
alternative from C — Suit, if cognizable by Small 
Cause Court. 

A, in his suit against B and C, claimed that he 
was a co-sharer with C with respect to certain pre- 
mises. Fie alleged that B was a tenant of those pre- 
mises under himself and C and claimed his share of 
rent from B. In the alternative, A prayed that if 
B had paid all the rent to C, C should he made to 
pay A’s share of his rent. B took up the position 
that he was tenant and had nothig to do with A. 
C claimed to be the sole owner of the premises: 

Held, that although a substantial question of 
title to immovable property was involved in the 
suit, this question was merely an incidental one, and 
the Court, therefore, had jurisdiction to try the suit 
which was for the recovery of the rent and, in the 
alternative, for the recovery of money had by the de- 
fendants on behalf of the plaintiff. * Since the plain- 
tiff claimed to be a co-sharer landlord with C, he was 
Ixntnd to add C as party to the suit for rent inas- 
much as lie alone could not sue for rent. Therefore, 
there was no error committed in making C party to 
the suit ; nor was the fact of his being party to the 
suit a circumstance which would oust the jurisdiction 
of the Court of Small Causes. A.I.R. 19*12 Cal. 
530=46 C.W.N. 838=203 Ind. Cas. 368. 
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S. 19 — Matrimonial suit — Suit by Parsi wife 

to recover costs. 

A Court lias jurisdiction under the Act to entertain 
a suit by a Parsi wife to recover costs incurred by 
her in a matrimonial suit and to recover arrears of 
maintenance awarded to her by arbitrators. 22 Bom. 

L. R. 1293=59 Ind. Cas. 189. 

S. 19 — Test — Small Cause nature. 

In deciding the question whether a suit is of a 
Small Cause nature or not,, attention has to be paid to 
the nature of the suit, as it was presented to the 
firsit Court and not to the subsequent shape that it 
may have taken as a result of the findings 6f the 
lower Courts. 

Where the suit was for the specific performance 
of a contract or in the alternative for damages. 
Held , that such a suit is not of a Small Cause 
nature. 82 Ind. Cas. 123=20 M.L.W. 321 = 1924 

M. W.N. 691=A.I.R. 1924 Mad. 844. 

S. 19 (f) (g) (h) — Maintenance suit. 

A suit to recover arrears of maintenance does, not 
fall under Cl. (f), (g) 0 r (h)l of S. 19 of the Act. 
10 M.L.T. 331 = (1911) 2 M.W.N. 341=12 Ind. 
Cas. 426. 

S. 39 (g) — Suit for recovery of stones form- 
ing part of well alleged to be removed by defen- 
dant — Defendant setting up title — Small cause. 

A suit to recover stones forming part of a well 
alleged to have been wrongfully removed, or to re- 
cover their value, is, a suit cognizable by a Court of 
Small Causes, though on the defendant’s plea of title 
in the well, it may be necessary to determine the 
question of title in order to dispose of the suit. 20 
Mad. 155, not Foil. 16 Ind. Cas. 201, Foil. 43 
Mad. 903=39 M.L.J. 490=(1920) M.W.N. 599 
=28 M.L.T. 275=59 Ind. Cas. 532. 

— I — S . 19 — Suit for recovery of — Presents by 

bridegroom . 

A suit for the return of ornaments and cloth pre- 
sented by custom by the prospective bridegroom at 
the time of betrothal is not a suit for compensation 
for breach of promise of marriage, and therefore the 
Small Cause Court has jurisdiction to try it. 79 Ind. 
Cas. 517=A.I.R. 1923 Bom. 393. 

S. 19 (g) — Suit for breach of promise of 

marriage. 

The words ‘suit for breach of promise of mar- 
riage’ mean one between the parties who contemplate 
contracting marriage, and not between an intend- 
ed bridegroom and the parent of the intended bride. 
A suit of the latter kind is cognizable by the Small 
Cause Court Madras and so cannot be filed in the 
Madras City Civil Court. (1901) 24 M. 652. 

S. 19 (k) — Suit to enforce arrears of annuity 

— Suit to enforce a trust. 

A suit to enforce the arrears of annuity payable 
under a will and to which the executors have assented 
is cognizable by the Presidency Small Cause Court ; 
it does not fall under S. 19 (k) . (1908)' 10 Bom.L. 
R. 758=32 B. 575. 

S. 19 (s) — Tenders invited by Municipal 

Corporation, Rangoon— As required plaintiff deposi- 
ting certain money with his tender as earnest money 
— Corporation forfeiting deposit in exercise of powers 
under Rangoon Gty Municipal Act — Suit by plain- 
tiff for return of deposit: 

Held, that the suit did not fall within S. 42, 
Specific Relief Act, and the suit was cognizable by 
the Small Cause Court, Rangoon. 


Under S. 19 (.r)!, what is excepted from the 
cognizance of Small Cause Court, Rangoon, is the 
class of suits that fall within the purview of S. 
42 Specific Relief Act. To brieng the case strictly 
within the ambit of S. 42, Specific Relief Act, the 
defendant must deny the plaintiff’s right of any legal 
character or the plaintiff’s title to any property. In 
the absence of such denial from the defendant, the 
suit docs not fall within the ambit of thae section. 
A. I. R. 1943 Rang. 70=1941 Rang.L.R. 724. 

S. 19 (s) — A company dissatisfied with ser- 
vices of ore of its servants — Agreement between com- 
pany and its servant that on adjustment and payment 
of account and delivery of charge, servant should 
resign — A letter sent by servant to that effect— Re- 
solution by company accepting resignation— Suit by 
servant for salar}', allowance, etc., alleging that he 
wa s still servant— Matter referred to arbitration— 
Arbitrator granting award: 

Held, that the suit was not for. a declaratory de- 
cree but for salary and allowances. The Small Court 
having jurisdiction to try the suit, the arbitrator was 
justified in deciding that the servant was an employee 
of the company. The servant was, therefore, enti- 
tled to a decree in terms of the award. A.I.R. 1939 
Cal. 489. 

Ss. 19 and 20 — Jurisdiction of Small Cause 

Court . 

A decree-holder in Small Cause suit is entitled to 
attach superstructure which is deemed to be movable 
property under S. 28, Presidency Small Cause Courts 
Act. and a suit to claim such property must be filed 
in the Small Cause Court and not in the City Civil 
Court which has no jurisdiction to entertain it. A. 
I.R. 1939 Mad. 610=(1939) 1 M.L.J. 776=1939 
M.W.N. 582= 50 L.W. 133=184 Ind. Cas. 516. 

S. 19 (s)— Suit under O. 21, R. 63, C. P. 

Code — Small Cause Court can entertain. 

Where a decree-holder files a suit under O. 21, R. 
63, Civil P. Code, it is no doubt suit to establish 
a right and not to establish title to property, but the 
right which the plaintiff seeks to establish is a right 
to attach the judgment-debtor’s property and not 
merely a right to a declaration that he is entitled to 
attach the judgment-debtor's property. Such a suit, 
therefore, can be tried by a Small Cause Court. A. 
I.R. 1937 Bom. 490=39 Bom.L. R. 890=1. L.R. 
(1937) Bom. 807=172 Ind. Cas. 420. 

S. 19 (s) — Suit under O. 21, R. 63, C P. 

Code, aim being to release property attached by 
order of Madras City Civil Court — Small Cause 
Court, if can entertain it. 

The Small Cause Court cannot entertain a suit under 
O. 21, R. 63, Civil P. Code, by the unsuccessful party 
in a claim petition under O. 21, R. 58; n the City 
Civil Court of which the aim and object is to release 
properly from an attachment made by order of the 
City Civil Court, because if the suit succeeded, it 
would involve the setting aside of an order made by 
the City Civil Court over which the Small Cause 
Court has no jursdiction or control whatever. City 
Civil Court js not precluded from entertaining such 
a suit by S. 3, City Civil Courts Act, as* even though 
t he value of the subject-matter is within the juris- 
diction of Small Cause Court, it is not cognizable by 
the Small Cause Court. A.I.R. 1936 Mad. 551=44 
L.W. 150=1936 M.W.N. 790=166 Ind. Cas 385. 
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S. 19 (s) — Claim suit — Jurisdiction of Small 

Cause Court. 

A suit to establish a right given to the unsuccessful 
party in claim proceedings under the C.P.C., invol- 
ves in every case a prayer foi the setting aside of a 
summary’ order of a civil court. Such a suit cannot 
be regarded as a suit for a mere declaration and is not 
excluded from the jurisdiction of a Small Cause Court 
under S. 19 (S.). 39 Mad. 219=(1915) M.W.N. 
376=28 M.L.J. 600=29 Ind. Cas. 908. 

S. 20 — Suit in which plaintiff claims more 

than Rs. 1,000 — Applicability of section. 

S. 20 applies even to cases where the plaintiff claims 
more than Rs. 1,000, if the Court really finds he is 
entitled to less than Rs. 1,000. (1901) 3 Bom.L. 

R. 893=26 B. 235. 

S. 21 — (as amended by Bombay Act (44 of 

1948) — Scope — Suits above Rs. 1,000 and below 
Rs. 2,000 instituted in High Court before Amend- 
ment — Jurisdiction to try. 

S. 21 of the Presidency Small Cause Courts Act, 
as amended by Bombay Act XLIV of 1948, does not 
deprive the High Court of its jurisdiction, but con- 
tinues the jurisdiction of the High Court in the 
matter of the trial and determination of suits of the 
value exceeding Rs. 1,000 but below Rs. 2,000 which 
were rightly received by the High Court, having been 
instituted there at a time when it had jurisdiction 
under S. 21 of the Presidency Small Cause Courts 
Act as it stood before the Bombay Amendment Act. 
51 Bom.L.R. 122=A.1.R. 1949 Bom. 182. 


S. 22 — Appeal — Order of costs — Interfe- 
rence. 

Blackwell, J . — Appeal Courts should interfere with 
the exercise of discretion by the lower Courts as to 
costs when there has been any misapprehension of 
facts, or violation of any established principle,, or 
where there has been no real exercise of discretion at 
all. 


Marten, C. J. — An order based on an erroneous 
view of S. 22, and on an erroneous view as to the 
proper principle^ applicable to the awarding of costs 
apart from S. 22, is laible ti be discharged in appea. 
16 Bom. 676, Rel. on. 105 Ind. Cas. 395=51 Bom. 
885=29 Bom.L.R. 1220=A.I.R. 1927 Bom. 550. 

S. 22— Appeal — Discretion in — Disallow- 
ance of costs. . . , 

The Appeal Court while setting aside a decree pass 

ed by the lower Court before which the Question w 
1 her S. 22 of the Presidency Small Courts Act 

applied was not relevant owing to disallow 

in favour of the plaintiff, ^discretion Jto disa How 

costs to the defendant in the |9\%er t 

Cas. 766= 26 Bom.L.R. 382=48 Bom. 531-A.I.K 

1921 Bom. 422. 


S . 22— Applicability . 

S. 22 is applicable to cases where the sum decreed 
is within the amount cognizable by Presidency Small 
Cause Court. 24 Cal. 399, Foil.; A.I.R. 1924 CaL 
405, Not approved. 120 Ind. Cas. 714=56 CaL 575 
=A.I.R. 1929 CaL 641. • 

S. 22 — Applicability. 

Where the suit is cognizable in the Small Cause 
Court and where it is instituted in the High Court, 
the provisions of S. 22, Small Cause Courts Act are 
attracted. 116 Ind. Cas. 736= 56 CaL 484=33 C. 
W.N. 95= A.I.R. 1929 CaL 560. 


22 — Applicability — Ejectment suits. 

A suit for ejectment is outside the jurisdiction of 
the Small Causes Court, and therefore. S. 22 does not 
apply. 17 Mad. 216, Foil. 105 Ind. Cas. 395=51 
Bom. 885=29 Bom.L.R. 1220=A.I.R. 1927 Bom. 556. 
S. 22 — Condition precedent for costs. 

In caees governed by S. 22 n 0 costs are allowable- 
to the plaintiff, unless the Judge who tries the suit 
certifies that it was one fit to be brought in the High 
Court. A party, having chosen to avail himself of 
O. 37, Civil P. Code, in a suit for the recovery of 
a sum less than the amounts mentioned in S. 22 t 
takes. the risk of having no costs allowed to him un- 
less he can induce the judge to certify that it is a- 
fit and proper case to be brought in the High Court. 
116 Ind. Cas. 736=56 Cal. 484=33 C.W.N. 95= 
A.I.R. 1929 Cal. 560. 


S. 22 — Duty of Court — With reference to 

costs. 

The Presidency Small Cause Court is not a tri- 
bunal intended or designed for the determination of 
substantial commercial cases. It is the duty of the 
Court to deal with the question of costs in a matter 
of this kind after a careful examination of the 
issues which were raised between the parties parti- 
cularly for the purpose of ascertaining whether there 
was any undue exaggeration or inflation of the claim 
on the part of the plaintiff in the suit and whether i 
was a suitable matter to be tried m the High Court 
rather than in the Small Cause Court. Claim and 

counter-claim would justify costs on founts decreed 

to either party. 115 Ind .Cas, -“=32 C.W.N. 684 
=55 Cal. 1292= A.I.R. 1929 Cal. 63. 

s 22 High Court passing decree with costs 

—If deemed to have granted certificate— Powers 
of taxing authorities. 

If a suit on a contract cognizable by the Small 
Cause Court is instituted in the High Court, and the 
High Court passes a decree for less than Rs. 1,000, 
it must Ik deemed to have impliedly given a certificate 
under the proviso to S. 22 of the Presidency Small 
Cause Courts Act that the suit is one fit to he brought 
in the High Court, for without a certificate the Court 
could not award the costs. Once the Court has made 
an order for costs, rightly or wrongly, the taxing 
authorities have got to accept the decree and assess 
the quantum of costs. S. 22 is not a rule of taxa- 
tion; it is a provision of law directed to the Judge 
who is hearing the suit. I.L.R. (1945V, 2 Cal. 192 
= A.I.R. 1949 Cal. 346. 

S. 22 — High Court — Scale of costs — Suit for 

account instituted in High Court. 

A suit for an account without a claim to a specific 
sum which is within the competence of the Small 
Cause Court cannot lie in the Small Cause Court 
and even if it lies* it is a fit case to be certified to 
l>e brought in the High Court and costs will t>e award- 
ed on the High Court scale. 43 Cal. 190=19 C. 
W. N. 880=31 Ind Cas. 662. 


S. 22 — Object and scope of. 

The object of the legislature was to prevent con- 
gestion in the High Court, and to provide, where the 
plaintiff values his claim at a sum which brings his 
suit within the jurisdiction both of the High Court 
and of the Small Cause Court, and yet elects to in- 
stitute proceedings in the High Court, that h* should 
do so at his peril. It is no» to be supposed that the 
legislature intended ex post facto to penalise a plain- 
tiff because he had failed to guess correctly which 
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was the proper Court in which to launch hisi suit. 
(16 All. 286, Appr., 13 All. 320, 8 Bom. 31. 24 
Cal. 661 and 40 Cal. 245, Foil.) 

But it is erroneous for that reason to suppose that 
the plaintiff is entitled, by a designed exaggeration 
of the claim,, to oust the jurisdiction of the Small 
Cause Court. The plaintiff by placing a fictitious value 
on his claim is not at liberty to determine the tribunal 
by which his suit is to be tried. (31 Bom. 73, 39 
All. 723, Foil.) 80 Ind. Cas. 317=51 Cal. 62=28 
C.W.N. 6= A . I . R . 1924 Cal. 405. 

S. 22 — Valuation — Jurisdiction — Decree — 

Costs. 

S. 22 is applicable to cases in which the suit is 
cognizable by the small Cause Court so far as its 
nature goes, even though the amount claimed ic be- 
yond its jurisdiction. Where a suit is of the nature 
cognizable by the Presidency Small Cause Court, 
but being valued at a higher amount is brought in 
the High Court and the final decree awards less 
than Rs. 1,000, the plaintiff under S. 22 is not entitl- 
ed to any costs. (1901) 3 Bom. L.R. 893=26 B. 
235. 

Ss. 28, 18 and 19 — Jurisdiction of Court to 

decide questions of title to immoveable property 
of any value. 

S. 28, Presidency Small Cause Courts Act, applies 
only where the property attached to the immovable 
property is of value not exceeding Rs. 2,000. The 
amendment which gave the Court jurisdiction to de- 
cide all questions arising in execution of a decree, 
even though the subject-matter is a tiled hut,, and, 
trar to make any order in respect of execution ssss 
therefore, immovable property, simply removed the 
bar contained in S. 19 (g) and did purport to remove 
the bar contained in S. 18. 

Section 28 only applies when the judgment-debtor is 
a tenant of immovable property at the time of the 
attachment. A.I.R. 1932 Cal. 629 =36 C.W.N. 
333=59 C. 1092=141 Ind. Cas. 303. 

S. 31 — If attracts operation of S. 48. C. P. 

Code. A.I.R. 1950 Mad. 504= 0950) 1 M.L.J. 
437 (F.B.). 

Ss. 31 (a), 47 and 49 — Forum provided by 

Ss. 47 and 49 — Madras City Civil Court Ac: S. 
12 . 

In the classes of suit provided for under Ss. 47 
and 49, the Higli Court is the proper forum. By S. 
12 of the City Civil Court Act the City Civil Court 
is substituted for the High Court only under S. 31 
fa). 4 L.W. 402=37 Ind. Cas. 436. 

S. 31 (b) — Decree, transfer of to Munsiff’s 

court direct, legality — Clerical error in the decree 
effect of. 

The transfer of a decree by the Presidency Small 
Cause Court direct to a Munsif’s court for execu- 
tion. without the intervention of. the District court 
is valid under S. 31 (b) of the Act. 37 C. 574. Foil. 
A mere clerical error is of no consequence in the 
certificate of transfer, 4 Das instead of Benode Behari 
Bose’. 28 C.L.J. 264=41 Ind. Cas. 815. 

S. 31 (b) — Transfer of decree for execution. 

A presidency Small Cause Court cannot transfer to 
a civil court a decree for execution which is beyond 
the pecuniary jurisdiction of the civil court. 37 
Cal. 574=14 C.W.N. 662=6 Ind. Cas. 97. 

S. 35 — Registrar of Small Cause Court, if 

can pass judicial order — Order passed, by Regis- 
trar for transmission of decree, if judicial order. 


The language of S. 35, Presidency Small Cause 
Courtsv Act, is sufficiently wide to empower the Regis- 
trar to make any order in respect of execution mat- 
ters “which a Judge of the Court might 
make under this Act.’ f An order for transmission 
of a decree made by the Registrar of the Small Cause 
Court, upon an application made in accordance with 
law, must, therefore be regarded as a judicial order 
on an application made in accordance with law. A. 

I. R. 1940 Cal. 557=71 C.L.J. 535=1. L.R. (1940) 
2 Cal. 252=191 Ind. Cas. 574. 

S. 35 — Registrar of Presidency Small Cause 

Court — Power to make order under S. 52 (2), C. 
P. Code. 

An order under sub-S. (2) of S. 52, Civil P. 
C., is an order in execution and in view of S'. 35, 
Presidency Small Cause Courts Act, the Registrar 
of the Small Cause Court has jurisdiction to make 
an order under that sub-section. A.I.R. 1935 Mad. 
298 ( 1 ) = 1935 M.W.N. 226=41 L.W. 350-159 
Ind. Cas. 490 (1). 

S. 35 — Powers of a single Judge to exercise 

powers under the section. 

In the absence of any rule framed under S. 9 a 
single Judge of the Presidency Small Cause Court 
cannot exercise the powers conferred by S. 35 and 
other sections of the Act on the “Small Cause Coutt.” 
(1902) 27 B. 130=4 Bom. L.R. 940- 

Ss. 37 and 38 — Jurisdiction conferred bv S. 
38 only revisional. 34 B. 316=11 Cr. L.J. 271=12 
Bom. L.R. 130=5 Ind. Cas. 862. 

S. 38. 

Synopsis . 

1 . Limitation . 

2. Modification of award. 

3. Nature of jurisdiction. 

4. New trial application — When lies. 

5. New trial — Order for — Revision. 

6. New trial — Power to order. 

7. New trial — Second application. 

8. Powers of Full Court. 

9. Procedure. 

10. Question of fact. 

11 . Scope. 

12. “Suit.” 

13. What reliefs can be claimed. 

14. Miscellaneous. 

1 . Limitation . 

| 

S. 38 — Limitation — Reckoning of period of 

— Decree amended as to costs. 

Even when a decree is amended as to co*ts the 
eight days’ period under S. 38 will he reckoned from 
the date of the original decree. (3 C.L.T. 188: 22 
M. 364: Foil. I. L.W. 855=16 M.L.T. 438=25 
Ind. Cas. 647. 

2. Modification of award. 

S. 38 — Modification of award — Application 

to Full Bench lies. 

Where a single Judge of the Presidency Small 
Cause Courts Act modifies an award given by arbi- 
trators, his decision does not amount to a decree pas- 
sed on an award and. therefore, an application to the 
Full Bench of the Small Cause Court is competent. 
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95 Ind. as. 442=24 M.L.W. 66=1926 M.W.N. 
772= A. I. R. 1926 Mad. 878=31 M.L.J. 498. 

3. Nature of jurisdiction. 

S. 38 — Nature of jurisdiction. 

S. 38 floes not confer Appellate powers and hence 
a person against whom an order is passed may apply 
to the High Court for revision under C.P.C, S. 115. 
2L.YV. 719=18 M.L.T. 254= (1915) M.W.N. 
$07=30 Jnd. Cas. 488. 

4. New trial application — When lies. 

S. 38 — New trial application — When iies. 

Where a decree passed without contest by a Presi- 
dency Small Cause Court is amended by that Court 
on the application by the judgment-debtor under S. 
19 of the Madras Agriculturists’ Relief Act, 1938. 
after contest, the judgment-debtor, if he is dissatisfied 
with the amended decree on the ground that full 
effect has not been given to the defence which he urg- 
ed under S'. 19. can properly file a new trial applica- 
tion under S. 38, Presidency Small Cause Courts Ac*. 
A.T.R. 1942 Mad. 610= (1942) 1 M.L.J. 213=55 
LAV. 73=1942 M.W.N. 110=202 Ind. Cas. 77 1. 

S. 38 — New trial application — When lies. 

When a suit has been decreed ex parte and an ap- 
plication under S. 108, C.P.C., for setting aside such 
decree dismissed. an application cannot be made un- 
der S. 38 for a new trial. S. 38 only applies where 
the case has been contested. Where there was no 'trial, ’ 
there cannot he ‘new trial’. In an application under 

S. 3k ior a new trial of the matters arising under S. 
108 C.P.C., nr Rule 70 of the High Court’s Rules, 
the Small Cause Court had no jurisdiction to go into 
the merits of the case. (1901) 3 C.L.J. 199. 

5. New trial — Order for — Revision. 

S 38— New trial — Order for — Revision. 

The jurisdiction exercised by a Presidency Small 
a use Court under S. 38 is in no way limited like 
the jurisdiction exercised hv the High Court under 
S 622 of the C.P.C. (O.C.), S. 38 is in ihc 
widest possible term*. 8 Horn. L.R. 078. 

6. New trial — Power to order. 

S 38 — New trial — Power to order. 

The Court may order a nc\y trial if the judgment 
is manifestly against the evidence; the power of the 
Court is not limited to the question of law on'v. 38 
Cal. 425=16 C.W.N. 25=12 Ind. Cas. 11. 

7. New trial — Second application. 

S. 38 — New trial — Second application for — 

Small Cause Court, Jurisdiction of — C. P. Code, 
Ss. 13 and 622. 

While there can be only one application for a new 
trial in respect of a particular order or decree if, 
•is the result of such an application the original or- 
der i> reversed, ihc subsequent order becomes the 
existing order in the suit and may be the subject of 
an application for a new trial. Where however, 
upon an application for a new trial the application 
reined, and the original order stands, there can 


be no second application for a new trial. 4 C.L.J. 

46. • . Mi 

8. Powers of Full Court. 

S. 38 — Powers of Full Court. 

When any Court fails to appreciate a question of 
fact which is vital for the determination of the issue 
in the suit, it must be considered to be an error in law. 

Whenever it is found that the finding's of the trial 
Court are not supported by the evidence and are 
such as to justify interference in revision, the proper 
course for the Full Bench of the Court of Small 
Causes would be to send back the matter to the trial 
Court for fresh trial and decision according to law. 
Its jurisdiction is not always confined to questions of 
law alone. 63 L.W. 58=A.I.R. 1950 Mad. 269= 
(1949 ) 2 M.L.J. 737. 

S. 38— Powers of Full Court — Nature and 

scope of. 

The jurisdiction of the Full Court under S. 38 is 
revisional and not appellate. The Full Court cannot re- 
verse the decision of the trial Judge merely because 
it disagreed with his view on the facts of law. A. 
I. R. 1944 Bom. 189=46 Bom. L.R. 389. 

S. 38 — Powers of Full Court. 

Application to Full Court under S. 38 against 
trial Court’s order decreeing suit— Full Court mak- 
ing rule absolute for new trial and on new trial, dis- 
missing suit : 

Held, that the 'formality gone through by the Full 
Court in dismissing the suit was not necessary, as, 
imder S. 32, they could have set aside or rc.verscd 
the decree or order. Technically, they ought to 
have reversed the lower Court’s order and dismissed 
the suit: 

Held , further that as in substance though not 
technically, the Full Court’s order had reversed the 
lower Courts order and dismissed the suit, ihere 
was no reason to interfere in revision. A.T.R. 
194-1 Bom. 189=46 Bom. L.R. 389. 

S. 38 — Powers of Full Court. 

Where the trial Judge has heard the case, and ar- 
rived at a certain conclusion on the evidence, and 
there is no reason for suggesting that the trial had 
not been a proper one, the Full Court has no juris- 
diction to entertain the application made to it under 
S. 38. Presidency Small Cause Courts Act. A.I.R. 
1043 Bom. 42=44 Bom. L.R. 924= I. L.R. (1943)' 
Bom. 33=204 Ind. Cas. 567. 

38 — Powers of Full Court. 

A Full Bench of the Small Cause Courts under S'. 
38, Presidency Small Cause Courts Act does not 
exercise appellate jjowers and has no jurisdiction to 
decide questions of fact. If it comes to the conclu- 
sion that the findings of fact by the trial Court are 
unsupported by evidence and arc such as to justify in- 
terference in revision, the proper procedure is not to 
give fresh findings of fact but to order a trial at which 
the facts may Ik* gone into afresh. A.T.R. 1941 
Mad. 769=1941 M.W.N. 919=(1941) 2 M.L.J. 
571=200 Ind. Cas. 615. 

S. 38 — Powers of Full Court. 

A Full Bench Court of Small Causes, when called 
upon to exercise its powers under S. 38. Presidency 
Small Cause Courts Act, is not a Court of Appeal and 
cannot arrogate to itself the powers of an Appellate 
Court. In other words, its jurisdiction is merely 
revisional in nature and it can only interfere and exer- 
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cise the powers mentioned in S. 38 when it finds 
some question of law or usage having the force of 
law to have been wrongly decided, or when it holds 
that the verdict of the trial Judge was not based on 
any legal evidence, or possibly when it finds that no 
reasonable person could have arrived at the conclu- 
sion to which he had arrived. In no other circum- 
stances is it possible for the Full Bench Court to in- 
terfere with a finding of fact for the simple reason 
that it is otherwise declared to be final and conclusive. 

A re-trial cannot be ordered unless the trial has 
been vitiated by some legal defect in omitting to ob- 
serve some rule of procedure or on account of some 
mistake in appreciating or applying the correct lule 
of substantive law or the discovery of some important 
matter or evidence which may necessitate a further 
re-hearing or re-consideration. The Full Bench 
Court has no powers to»order an amendment of the 
plaint for the simple reason that they have not been 
conferred on it by the Act. It cannot be reasonably 
•contended that although it may not have the power 
to order an amendment, jt would have jurisdiction to 
order a re trial after the proposed amendment has 
been permitted by the trying Judge. Assuming how- 
ever, that in a suitable case it has the power to order 
a re-trial for this purpose, it is essential for the 
Full Bench Court to consider, whether the proposed 
amendment could be legally ordered to be made. A. 
I. R. 1938 Mad. 669=1938 M.W.N. 542=182 Ind. 
Cas. 19. 

S. 38 — Powers of Full Court. 

Where a Judge of the Presidency Small Cause 
■Court refuses to stay proceedings in a suit either 
under S. 19, Arbitration Act, or under Cl. 18 of 
Sell. II, Civil P. C. .and decides the suit on the 
merits without objection from the parties, the Full 
Court of the Presidency Small Cause Court is not 
•competent, under S. 38. Presidency Small Cause 
Courts Act, to revise the order by interferring with 
the discretion of the trial Judge and to grant a slay, 
and if the Full Court grants a stay, it will be acting 
in the exercise of its jurisdiction with material irre- 
gularity. A.I.R. 1933 Bom. 202=35 Bom. L.R. 
287=14-4 Ind. Cas. 643. 

S. 38 — Powers of Full Court. 

A Full Bench of the Presidency Small Cause Court 
sitting under the section cannot decide question of 
fact generally and especially when the question of 
first arises before it in consequence of its finding on 
another question of law or fact. 40 Mad. 355=21 
M.L.T. 111 = 0917) M.W.N. 156=32 M L.J. 213= 
5 M.L.W. 377=38 Ind. Cas. 346 (F.B.). 

S. 38 — Powers of Full Court — Power to 

allow withdrawal of suit. 

The Full Bench of Presy. Sm. C. Court acting 

under S. 38 is not an appellate court and thus can 

allow withdawal of suit either to bring a fresh suit 

or to add a claim to those in the first suit. 5 M.L. 

W. 147=36 Ind. Cas. 1003. 

# 

S. 38 — Powers of Full Court — Power to allow 

withdrawal after grant of new trial. See C, p. C., 
O. 23. R. 1. 20 C. 239. 

S. 38 — Powers of Full Court. 

The full bench may on application for a retrial 
allow a plaint to he amended even though the suit 
was decided by a single judge, and though it changes 
the nature of the suit when its effect would he an 
avoidance ot a multiplicity of suits and the deter- 
mination of the suit itself or the questions at issue 
between the parties. 22 Ind. Cas. 241 (Mad.);. 


S. 38 — Powers of Full Court. 

On a new trial the Full Bench of a Small Cacse 
Court can interfere with the finding of the original 
Court on a question of fact. 18 C.L.J. 594—22 Ind. 
Cas. 32. 

S. 38 — Powers of Full Court. 

(Per Chaudavarkdr and Batchelor, JJ.) The 
section docs not seem to confer appellate power on 
the full Bench. W 

(Per Batchelor, J.) The power conferred by the 
Section is levisional only. The full Court cannot 
grant or revoke a sanction refused by a single judge 
of that Court. There is no distinction between the 
powers of a single judge and full bench of that Court. 
34 Bom. 316=12 Bom. L.R. 130=11 Cr.L.J. 271 = 
5 Ind. Cas. 862. 

% 

0 

9. Procedure. 

S. 38 — Procedure — Applications under. 

The proviso to R. 92. published in the Calcutta 
Gazette of the 16th July, 1917 is not ultra % ires, but 
so far as applications under S. 38 of the Act are con- 
cerned, the preliminary hearing must be before a 
bench 1 formed on the lines laid down in R. 95. Quaere 
— Whether the jurisdiction conferred on the Small 
Cause Court under S. 38 is revisional or appellate? 
60 Ind. Cas. 917=47 Cal. 763=24 C.W.N. 783. 

10. Question of fact 

— — S. 38 — Questions of fact — Interference v/ith. 

The powers conferred by S. 38 are not restricted 
to interference with only questions of law. The 
small cause court lias power to reverse a decree on a 
question of fact. 42 Bom. 80=19 Bom. L.R. 944= 
43 Ind. Cas. 486. 

11. Scope. 

S. 38 — Scope — Order made, under O. 21, R. 

2, C. P. Code whether falls under S. 38. 

An order made under O. 21, R. 2. Civil P. C., 
does not fall within the scope of S. 38 and the deci- 
sion of a Small Cause Court on an application under 
S'. 38 against this order is withaut jurisdiction. A. 
I.R. 1938 Cal. 862=1. L.R. (1938) 2 Cal 637= 
179 Ind. Cas. 423. 

Ss. 38 and 37 — S. 38 — Scope — Right of 

appeal, if given — Revisional powers — Nature of. 

It is clear upon reading Ss. 37 and 38 Presidency 
Small Cause Courts Act, together, that S. 38 was 
not intended to confer a general right of appeal. The 
right conferred is upon the Court to be exercised on 
the application 6f a party. The powers under S. 38 
are revisional in character but they arc not limited to 
the particular matters mentioned in S. 115, Civil P. 
C., which confers powers in revision on High Courts 
nor are they limited to points of law. A.I.R. 1943 
Bom. 42=44 Bom. L.R. 924=1. L.R. (1943) Bom. 
33=204 Ind. Cas. 567. 

-S. 38 — Scope — Only revisional power cannot 

decide questions of fact. 

The wording of S. 38 of the Presidency Small 
Cause Courts Act is wide enough to cover appellate 
jurisdiction both on fact and on law. But if is well 
settled that the Court can under the section only 
exercise revisional jurisdiction, that it has no juris- 
diction to decide questions of fact. The court can 
however order a new trial where the judgment was 
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manifestly against the weight of evidence. This only 
means that a new trial may be granted when the trial 
is one to which no reasonable man ought to have come 
and not merely because the Court to whom application 
is made takes a different view of the evidence. Where 
a Full Bench of nvo judges ordered a new trial on the 
ground of discovery of new evidence and subsequently 
a Full Bench of three judges set aside the previous 
order, held, that the Full Bench of three Judges had 
acted without jurisdiction because it was an inter- 
ference on facts and that their order should be set 
aside in revision. Held also, that while the section 
contemplated successive applications for new trial it 
did not permit successive applications for orders to 
cancel earlier orders granting new trial. 57 Cal. 612 
=34 C.W.N. 413=A.I.R. 1930 Cal. 8 O 0 . 

S. 38 — Scope. 

Although S. 38 provides for a more extended juris- 
diction than wITat would be technically called a new 
trial, a jurisdiction analogous to an appeal yet there 
is no appeal on facts. But though the power of inter- 
ference is thus restricted, the application under S. 38 
is nevertheless an application in the suit and 
attracts the operation of S. 69 . 80 Ind. Cas. 419= 
50 Cal. 919=38 C.L.J. 275=27 C.W.N. 883=A.I. 
R. 1924 Cal. 446. 

S. 38 — Scope — Application to Full Bench to 

set aside order of Judge — Order setting aside 
prior order dismissing suit for default of appear- 
ance. 

An application docs not lie to the Full Bench of 
the Presidency Small Cause Court to set aside an 
order of a judge of that Court setting aside his order 
dismissing suit for default of appearance. The word 
“decree or order” in S. 31 construed. 26 M. 163. 

12. Suit. 

S. 38 — Suit — Scope of. 

Proceeding under O. 21. R. 50 (2), Civil P. C., 
is a suit within the meaning of S. 38. Presi. Small 
Cause Courts Act and the Full Court has the juris- 
diction to entertain an application under S. 38 against 
an order passed it) such proceeding. 44 Bom.L.R. 
124. 

S. 38 — Suit — Scope of — C. P. Code, O. 21, 

R. 50. 

Word ‘suit’ in S. 38. Presi. Small Cause Courts 
Act includes a proceeding under O. 21, R. 50 (2). 
Civil P. C. and application against the order passed 
in such proceedings, can l>c entertained by the Full 
Court. 44 Bom.L.R. 120. 

— — S. 38 ‘Suit’ — Independent proceeding not a 
suit — Order passed with contest — Whether can 
be questioned. 

Qacrc. Whether an order in an independent pro- 
ceeding which is not a suit, though it has been con- 
tested and ends in a decretal order can he called into 
question under S. 38 Preidcncy Small Cause Courts 
Act. A I R. 1942 Mad. 610= (1942) 1 M.L.J. 213 

= 55 L.W. 73=1942 M.W.N. 110=202 Ind. Cas. 

7 7 1 

S. 38 — Suit, what is. 

Proceeding in which leave is applied for to execute 
the decree under O. 21, « R. 50 (2), Civil P. C., is 
" ot a suit within the meaning of S. 38. Presidency 
Small Cause Conns Act. 32 Bom.T-.R. 1009=128 
Ind. Cn<. 17= A . I . R . 1930 Bom. 412. 


S. 38, Ch. VII — Suit — Preceeding — Power 

of the Small Cause Court in the Presidency Town 
to order new trial. 

The Presidency Small Cause Court cannot take 
action under S. 38 of the Presidency Small Cause 
Courts Act, in reference to an order passed in a pro- 
ceeding under Ch. VII of the Act. 9 Bom.L.R. 208 
=31 B. 259. 

Ss. 38 and 69 — Suit — Sitting in suit — Refe- 
rence to High Court. 

Where two or more judges of a Presidency Small 
Cause Court sit to exercise jurisdiction under S. 38 
they are sitting in a suit within S'. 69 of the Act from 
which a reference lies to the High Court. 38 Mad. 
438=14 M.L.T. 310=1 L.W. 529=21 Ind. Cas. 
302. 

13. What reliefs C can be claimed. 

■ S. 38— What reliefs can be claimed — Nature 

of proceedings under. 

An application under S. 38 need not be confined to 
the prayer for the relief of a new trial but may also 
include prayers for modifying or reversing ?hc decree 
or order. An application under S. 38 is not an appli- 
cation by way of an appeal to an appellate Court. 
If two or more judges of the Small Cause Court 
sit together for the purpose of exercising jurisdic- 
tion under S. 38 they sit ‘in a suit' within the 
meaning of S. 69. Under S. 38 the suit is kept 
alive for eight days after decree for the purpose 
of empowering the Court to exercise the appellate 
powers given to it by the section. Applications 
for new trials are therefore made ‘in the suit’ whe- 
ther the claim has been allowed or disnvssed. 19 
M.L.T. 165=30 M.L.J. 207=33 Ind. Cas. 929. 

14. Miscellaneous. 

S. 38 — Miscellaneous — Application under 

S. 38, heard and decided by two Judges who sign- 
ed judgment— Third Judge also signing subse- 
quently — Validity of judgment. 

An application under S. 38 was heard and decid- 
ed by the Chief Judge and another Judge of the 
Small Cause Court Bench, third Judge being absent. 
The two Judges who had heard the case 
signed the judgment. Subsequently the third judge 
who knew nothing about it and was not concerned 
about it in any way, signed the judgment : 

Held, that the error of adding the superfluous 
signature of the third Judge to the judgment could 
not he taken to detract from the validity of the 
judgment. A.I.R. 1941 Mad. 769 (770) = 1941 M. 
W.N. 919= ( 1941 ) 2 M.L.J. 571=200 Ind. Cas. 
615. 

Ch. VII — Proceedings under — Nature of — 

If suit— Order for ejectment— If decree. See LIMI- 
TATION ACT. ART. 11 -A. 50 Bom.L.R. 747. 

= A.I.R. 19-19 Bom. 104. 

Chap. 7 (Ss. 41 to 49) — Nature of proceed- 
ings — Not suits under C. P. Code. 

Proceedings instituted under Chap. 7 are not suits 
within the meaning of the Civil Procedure Code. 

T he decision of the Court based on such proceedings 
cannot be said to be a decree under S. 2 (2)i Civil 
P. C. 115 Ind. Cas. 504=1929 M.W.N. 174=29 
M.L.W. 537=A.I.R. 1929 Mad. 69=56 M.L.J. 
199. 
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Chap. 7 (Ss. 41 to 49) — Orders under — Not 

a decision on title. 

Orders passed under Chap. 7 cannot be regarded 
as a “decision or order” on the question of title. In 
a subsequent suit against an order under that chapter, 
there is no necessity to alter or set aside any 
such “decision or order.” Consequently, Art. 13, 
Limitation Act has no application. The article 
applicable may be Art.. 120 or Art. 144. 115 Ind. 
Cas. 504=1929 M.W.N. 174=29 M.L.W. 537=A. 
I.R, 1929 Mad. 69=56 M.L.J. 199. 

S. 41 — Chap. VI and New trials — Applica- 
tion to proceedings under S. 41. 

The provision as to new trials in Chap. 6, does 
not apply to proceedings under S'. 41. Under S. 
41 the court can deliver possession only when ten- 
ancy has been determined. 26 M.L.J. 467= (1914) 
M.W.N. 368=23 Ind.'Cas. 572. 

Chap. 7 (Ss. 41 to 49) — Question of title — No 

decision thereon. 

As regards orders passed under Chap, 7, Presidency 
Small Cause Courts Act, there is neither enquiry nor 
adjudication with reference to the title of parties. 115 
Ind. Cas. 504=1929 M.W.N. 174=29 M.L.W. 537 
=A.I.R. 1929 Mad. 69=56 M.L.J. 199. 

S. 41 — Applicability — Licence from grantor 

— Suit for ejectment against license and another 
— Death of licensee — Suit not maintainable against 
legal representative of licensee. 

A licence is not annexed to the property in respect 
of which it is enjoyed nor is it a transferable rights 
but is a right purely personal between grantor and li- 
censee. Unless a different intention appears, it can- 
not even he exercised by the licensee’s servants or 
agents. 

Where in a suit for ejectment against two defen- 
dants, the defence of the second defendant was that 
with the death of the first defendant there would be 
no proceeding to be continued against the second de- 
fendant as holding under or by assignment from first 
defendant within the language of section 41 of the 
Presidency Small Cause Courts Act. 

Held : That there would ,be no suit against second 
defendant as with the death of the first defendant 
there was an end of it and it could not be 
continued against second defendant as the 
purely personal right which existed bet- 
ween grantor and licensee cannot be made the 
basis for having the second defendant as the legal 
representative for continuing the suit. 63 M.L.W. 

1023= (1950 ) 2 M.L.J. 280. 

Ss. 41 and 47 — Applicability — “Occupant” 

sub-tenant — Right of to apply under S. 47, after 
•order for delivery of possession against tenant. 

The term “occupant” in S. 47, Presidency Small' 
’Cause Courts Act,, means only a person who was 
a party to the proceedings filed under S. 41 of the 
Act, and not a person who is or claims to be in pos- 
session cither at the time of the institution of those 
. proceedings, or thereafter, hut who has not been sued, 
e.g., a sub-tenant. 

Tt is doubtful whether it is open after the disposal 
of an application under S. 41 of the Act. when an 
order has been passed for delivery of possession, to 
a person who is bound by that order to contend that 
an action taken, in furtherance or execution of an 
order lawfully passed by a Court competent to pass 
that order, is an act of trespass. 1949 Cal'. 248 
foil. I.L.R. (1950) Bom. 281=A.I.R. 1950 

Bom. 120=51 Bom. L.R. 842. 


s - J 1 — Application against tenant — Notice 

upon sub-tenants — If necessary. 

Under, S. 41 of the Presidency Small Cause Courts 
Act the application made and indeed must be made 
against the particular occupant who had been asked 
to deliver possession and failed to do so. If the ap- 
plicant demands possession 0 f the tenant, he is well 
entitled under the section to proceed against him alone 
and obtain an order for possession against him, 
although he may have sublet the premises to others. 
He is not required to implead the sub-tenants in or- 
der to get an effective order so far as his Immediate 
tenant i s concerned. I.L.R. (1949) 1 Cal. 507=52 
C.W.N. 804=A.I.R. 1949 Cal. 185. 

S. 41 — Contested application — Jurisdiction 

of Small Cause Court to decide. 

The Small Cause Court has jurisdiction to decide 
contested applications under S. 41 of the Presidency 
Small Cause Courts Act. A. I.R. 1947 Cal. 401= 
83 C.L.J. 173. 


41 — Ejectment suit. 

A suit to eject a tenant is not cognizable by the 
Small Cause Court. 68 Ind. Cas. 983=16 M.L.W. 
137=1922 M.W.N. 462=32 M.L.T. 288=A.I.R. 
1922 Mad. 445=43 M.L.J. 288. 


S. 41 — Ejectment — Rent of portion of 

house not exceeding Rs. 1000 — Jurisdiction- 
Question of title. 

A suit to eject a tenant of a portion of a house, 
the rent of which is less than Rs. 1,000 per annum! 
is cognisable by the Small Cause Court, though the 
annual rent of the whole building exceeds Rs. 1,000. 
If the Court goes into the question of title to enable 
it to exercise jurisdiction, its order cannot be set 
aside by the High Court as being without Jurisdic- 
tion. 7 L.W. 610=51 Ind. Cas. 512. 

S . 41— Ejectment order — City Civil Court 

has no jurisdiction to set aside an order of Pre- 
sidency Small Cause Court. 

It is not within the jurisdiction of the City Civil 
Court to set aside an order in ejectment made by the 
Presidency Small Cause Court. 4 L. W. 402=37 
Ind. Cas. 436. 

S D 41 ~ 1 Mortgage — Power of sale— Purcha- 

S^r e C™ S : ,V Court POSSeSSi0n - Jurisdiction of 

YVhere a mortgagee sells under a power of sale the 
mortgaged propert.es which were in the possession of 

ndeTs 8 Tt° r ; PUrChaSe r can " ot c,aim ejectment 
under S. 41 as the possession of the mortgagor is 

not within that section one held with the permission 

of the purchaser or any one from whom he claims 

hut adversely to him from the date of the sale 3 

Bom. L.R. 456=26 R. 82. J 

S. 41 — Nature of proceedings 
Though an application under S. 41 i s to be in the 
form of a plaint it is not a suit. 68 Inrl. Cas. 983 
— 16 M.L.W 137=1922 M.W.N. 462=32 M.L.T 
288— A.T.R. 1922 Mad. 445=43 M.L.J. 288. 

S. 41 — Sub-tenant, 

A sub-tenant is an “occupant” according to the 
meaning of the word in S. 41. 80 Ind Cas RSI 

iom R ;;”- 585=27 Bom - lr - *8 =a.i r 


* - — v j vvui * v ‘h ui suo-ienan 

who had been let into possession before the con 

mencement of the Madras Buildings (Lease am 
Rent Control) Act— Maintainability 
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A tenant sub-let before the commencement of the 
Madras Buildings (Lease and Rent Control) Act, a 
godown attached to the premises let to him. The 
landlord terminated the tenancy and filed a suit under 
S. 41 of the Presidency Small Cause Courts Act 
against the sub-tenant for his ejectment. On a ques- 
tion as to the maintainability of the suit, 

under the circumstances a s the landlord could 
not he evicted under the provisions of the Madras 
Buildings (Lease and Rent Control^ Act and his pos- 
session through the sub-tenant could not be disturbed 
the sub-tenant himself could not be evicted by the 
landlord and the suit for his ejectment would not be 
maintainable. 61 L.W. 387 (2) = 1948 M.W.N. 374 
=A I.R. 1948 Mad. 440=(1948) 1 M.L..T. 456. 

Ss. 41 and 43 — Notice to quit valid — Jurisdic- 
tion under S. 41 is not ousted by tenant’s taking 
defence under Bombay Rent Restriction Act (16 
of 1939), S. 11. 

When the landlord gives the tenant a valid notice 
to quit, the tenancy is determined in law at the ex- 
piration of the period and the Small Cause Court 
gets jurisdiction to entertain the application for sum- 
mons in ejectment under S. 41. Even if the tenant 
relies on the provisions of S. 11, Bombay Rent Res- 
triction Act, the tenancy will be deemed to be subsis- 
ting only if his defence succeeds and it is the Court 
which is seized t>f the application which has the 
l>o\ver to decide whether the defence is good. The 
jurisdiction is not, therefore, ousted by taking up the 
de fence under S. 11. Rent Restriction Act. A. I. 
R. 1946 Bom. 212=47 Bom. L.R. 825=224 Ind. 

Cas. 18. 

S 41 — Rental agreement — Execution on 

same date as mortgage allowing mortgagor to be 
in possession — Application for ejectment under 
S 41 — Maintainability — S. 41, essentials to be 

Pf .d executed a mortgage deed in favour of B, under 
which the mortgagee was to have possession of the 
mortgaged property . There were also certain stipula- 
tions therein regarding the interest t 0 be paid on the 
principal. On the same date a deed , of R rei, <. al 
ment was entered into between A and B under which 
A was to remain in possession on payment of a rent 
per mensem, and in case of failure to pay rent as 
stipulated. B was entitled to possession 01 the pro- 
perty even without giving notice to quit or notice de- 
manding possession. On the allegation that rent was 
allowed to fall in arrears. B, under ther.ghLssecured 
by the deed of rental agreement, applied to the Court 
of Small Causes, under S. 41, President • Small Cause 
Courts AC. to eject A. It was urged that .the Small 
Cause Cour, had no jurisdiction to proceed under b. 

II Ad, that H was within his rights in i havn.B ; applied 

to the Court of Small Causes under S. £1 «***££ 

he was not bound to go to the \y mortgage it 

force his right to potion under ns r ^ ort M^ ; 
being admitted that the tenancy had been terminal 

cd or. the permission withdrawn. 

One of two things must be shown under S. 41. 
vi- dial the respondent to the application was either 
a tenant of a person who was occupying the properly 
by the permission of another person and. that such 
tenancy or permission has been withdrawn or deter* 
mined. A. I.R. 1932 Mad. 318=3a M. L.W. ,272= 
1932 M.W.N. 219=62 M.L.J. 346=138 Ind. Cas. 
509 (2). 


Ss. 41 and 43 — Writ of possession — Forci 


Use of by bailiff. # _ 

In a writ of possession the order to give possession, 
authorises and requires the removal by bailiff of all 
persons from off the premises by force if need be,, 
to vacate the same. 42 Cal. 313=19 C.W.N. 273= 
16 Cr. L.J. 424=28 Ind. Cas. 1000. 

S. 42 — Summons not served in ejectment 

suit . 

Where summons was not served on the party 
sought to be ejected as under S. 42, an order passed 
to eject him cannot bind him. 7 M.L.T. 385=6- 
Ind. Cas. 722. 


■S. 42 — Validity of Summons. 


Though Form No. 13 is sanctioned by O. 37, R. 1 
yet the direction given in the summons of giving 
3 days for obtaining leave to defend before date of 
hearing is unreasonable and ultra vires. 75 Ind. 
Cas. 390=18 M. L.W. 414=1923 M.W.N. 750 -46 
Mad. 84 7= A. I.R. 1924 Mad. 46=45 M.L.J. 699. 

S. 43 — Nature of order under — If ex parti 


Jurisdiction to pass order for delivery of posses- 
sion after appearance. 

It cannot be held that iS. 43 of the Presidency Small 
Cause Courts Act contemplates only an order passed 
in the absence of the occupant. i.e. t an ex parte order. 
Under the section order for delivery of possession may 
he passed even after the opponent ha« appeared in re- 
ply to the summons. 45 Bom. 1048. rel. on. I. 
L. R. (1950) Bom. 453=52 Bom. L.R. 349= A. 
I. R. 1950 Bom. 321. 

S. 43 — Occupant appearing and showing 

some cause — Jurisdiction of Small Cause Court — 
If ousted. 

Under S. 43 of the Presidency Small Cause Courts 
Act, the Small Cause Court Judge should make an 
order for jiossession if the occupant does not appear 
or if,, after appearing, he does not show cause to the 
contrary. The section docs not use the word "cause” 
simpliciter , but uses the phrase "cause to the contrr 
ary” which must clearly mean cause why the order for 
possession should not he made, in other words, good 
and sufficient cause for not making the order. It is, 
therefore, not possible to contend that as soon as the 
occupant appears to answer an application under S’. 
41 of the Act and shows some cause, good, bad or in- 
different, the Small Cause Court Judge is rendered in- 
competent to proceed further and must throw out the 
application or return it to the applicant. The Ex- 
planation to the section plainly implies power and 
a duty to decide the case on the cause shown. I. L. 
R. (1949) 1 Cal. 507= A. I.R. 1949 Oil. 185=52 
C.W.N. 804. 

S. 43 — Order for possession — Application for 

stay under S. 47, C. P. Code — Maintainability — 
Nature of proceedings under Chap. VII. 

Proceedings under Chap. VII of the Presidency 
Small Cause Courts Act are not regular suits in 
ejectment. They acr proceedings sui gcne r is and 
partake of a mixture of suit and execution procedure 
rolled into one. Where therefore after an applicant 
m such proceedings files a writ of possession for the 
carrying out of the order for delivery of possession 
passed under S. 43 of the Act, the occupant of the 
premises makes an application under S. 47, L. P. 
Code, for |>ermanent stay of the order, the application 
cannot he dismissed as premature on the ground that 
no execution is in progress. The occupant i s entitled 
to a decision of the Court on a contention that the 
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order for possession has by agreement in 
some way been satisfied or otherwise disposed of. 
54 C.W.N. 931. 

Ss. 43, 46, 47 and 49 — Order for possession 

against tenant — Whether binds sub-tenant — Suit 
by latter for declaration that order not binding on 
him and for injunction — Maintainability — Sub- 
tenant, when may maintain suit. 

An order for possession made against a tenant 
under S. 43 of fhe Presidency Small Cause Courts 
Act binds the sub tenant as well and so can be exe- 
cuted against him, although he was not a party to 
the proceeding under S. 41 of the Act. 

After a proceeding ha s been initiated against the 
tenant under S. 41 and before an order for posses- 
sion under S’. 43 has been made, even a sub-tenant 
may perhaps maintain a suit in the High Court for 
a declaration that the landlord is not at all entitled 
to the possession of the premises and for an in- 
junction restraining him from proceeding with ihe 
application. Such a suit may be taken to be one 
authorised by S. 46 of the Act, or it may be taken 
to be a suit under the general law. Again, a suit relat- 
ing to the titleTo the premises can perhaps be brought 
by the sub-tenant at any time. But after an order for 
possession has been made against the tenant, a sub- 
tenant cannot maintain a suit for a declaration that 
the order is not binding on him and for an injunc- 
tion restraining the landlord from interfering with 
his possession, in order to avert execution of the 
order against him. He is a representative of the 
tenant and any question relating to the execution of 
the order must be agitated in a proceeding under S. 
47. C. P. Code, and not by a separate suit, unless 
such suit has been specially authorised by the Act. 
Such a suit is not one specially authorised by 
either S. 47 or S. 49, apart from the fact that a sub- 
tenant cannot maintain a suit under S. 47 when the 
landlord’s application is against the tenant. 52 C.W. 
N. 843. 

- Ss. 43 and 46 — Before the tenant can dispute 
landlord's title, he must first ordinarily deliver 
possession. Estoppel ordinarily continues even be- 
yond the term of tenancy unless the tenant first de- 
livers possession. S. 43 does not purport to lay down 
any law modifying the ordinary law with regard to 
relations between landlord and tenant. S- 46 has no 
application, A.I.R. 1940 Mad. 700=1940 M.W.N. 
308= (1940) 1 M.L.J. 605=193 Ind. Cas. 251. 

S. 43 — Variation in order. 

The Small Causes Court has no jurisdiction to 
alter or amend the terms of a decree or order for 
possession once it has been passed under Chap. VII 1 
of the Presidency Small Causes Courts Act. 

There is nothing in the Rent Act (II of 1918) 
which gives the Small Causes Court any power to 
alter orders for possession made in due course. The 
Court may fix the time for giving possession at a 
considerable interval from the date of decree. But 
once the time is fixed, the plaintiff is entitled to the 
benefit of that order. 62 Ind. Cas. 45=45 Bom. 
1048=23 Bom.L.R. 442=A.I.R. 1921 Bom. 201. 

S. 45 — Ejectment suit — Applicability of the 

C. P. Code. 

S. 8 of the Act enables a Court to apply the pro- 
visions of the C. P. C., in dealing with ejectment 
suits under the Act. The remedy of a person dis- 
possessed is not merely by way of suit against the 
.dispossessor. 7 M.L.T. 385=6 Ind. Cas. 722. 


Ss. 46 and 47 — Scope — Order under S. 43- 

— Suit by occupant after order and application for 
order staying proceedings in Small Cause Court 
Competency. 

It i s open to an occupant who considers himself 
aggrieved by an order under S. 43, Presidency 
Small Cause Courts Act, to file a suit under S. 46, 
even after an order has been passed under S. 43, 
for handing over possession. Such person can also 
apply under S. 47 for stay of proceedings before the 
Small Causes Court and obtain an order of stay. 5L 
Bom.L.R. 842, diss. ; A.I.R. 1918 Mad. 757; A. 
I.R. 1923 Mad. 323, foil. I.L.R. (1950) Bom. 453 
=A.I.R. 1950 Bom. 321=52 Bom.L.R. 349 

Ss. 46 and 49 — Suit for superceding order 

under Chap. VII — Procedure. 

No suit can be brought in any court for superceding 
order under Chap. VII except in the manner pro- 
vided by Ss. 46 to 49 of the Act. In the event of 
delivery of possession. S'. 46 becomes applicable and 
the suit for trying title, must be in the High Court 
according to S. 19. 4 L.W. 402=37 Ind. Cas. 436 


S. 47 — ‘Occupant” — Meaning of— Proceed- 
ings against tenant— Right of sub-tenant to apply 
for stay. 

The word “occupant” in S. 47 of the Presidency 
Small Cause Courts Act has the same meaning as 
it has in the last paragraph of S. 41 and in S's. 42 
and 43, namely, the person who has refused to de- 
liver up possession when requested to do so. and who 
has been made a defendant in the proceedings under 
S. 41. Accordingly, where a landlord has instituted 
proceedings under S. 41 of the Act against the ten- 
ant, a sub-tenant who has not been made a party to 
the proceedings cannot apply under S. 47 of the 
Act for stay of the proceedings. 84 C.L.J. 1 18= 
A.I.R. 1949 Cal. 248=53 C.W.N. 187. 

S. 47 — Right of occupant — No discretion to 

Judge. 

Phe words of S. 47 leave no discretion to the 
Judge of the Court of Small Causes at all. The rule 
is that when proceedings of a summary nature are 
taken under S. 41, the occupant whom it is proposed 
to eject shall have a right to say to the Small Cause 
Court, 1 want to have this case tried in the High 
( ou:t and I am prepared to bind myself with two 
sureties for the probable costs of the suit” Such 
an application need not be supported by an affidavit. 
It is. not open to the Judge to dismiss the application 
as frivolous on the ground that it was not supported 
by an affidavit unless it was called for. The words 
on an application” in S'. 47 do not mean at some 
early time during the currency of such proceedings. 
They mean at any time during the currency of the 
proceedings. 72 Ind. Cas. 154=17 M.L.W. 179= 

32 M.L.T. 29-1= A. T.R. 1923 Mad. 323=44 M.L.J. 
«'86 . 


s. 47 — Sub-tenant not party to proceedings 

under S. 41 — Whether can apply — West Bengal 
Premises Rent Control (Temporary Provisions) 
Act— Effect of. 

It is now well-settled law that a sub-tenant who 
was not a party to the proceedings against the ten- 
ant under S'. 41 of the Presidency Small Cause 
Courts Act has n 0 right to apply under S. 47 of 
that Act. This is a section giving certain rights to 
a particular class of persons, namely, persons who 
have been proceeded against under S'. 41 of the Act 
and to no others. There is nothing i n the West 
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Bengal Premises Rent Control (Temporary Pro- 
visions) Act which extends these powers to sub- 
tenants. 53 C.W.N. 708. 

— — S. 48— Order for possession — Sub-tenant 
claiming not to be bound thereby — Proper remedy 
— C. P. Code, S. 141 and O. 21. 

If an order for possession passed against a ten- 
ant in a proceeding under Chap. VII of the Presi- 
dency Small Cause Courts Act is sought to be en- 
forced against a sub tenant who is not a party to it 
and who claims to be in no way bound by it in view 
of the provisions of S. 11 (3) of the West Bengal 
Premises Rent Control Act, 1948, the latter can 
come to the Court under the appropriate provision 
under O. 21, C. P. Code, and he would be heard. 
S. 48 of the Presidency Small Cause Courts Act it- 
self provides that the procedure in the Small Causes 
Court in these matters under Chap. VII is to be the 
same as that prescribed in what may be calkd a 
Mofussil Court by the Civil Procedure Code. This 
automatically brings into operation the provisions of 
Chap. XXI and in particular the rules relating to 
the procedure for hearing claims. This is recognised 
in the form of S. 141, C. P. Code, as applied to the 
Calcutta Courts of Small Causes by the Calcutta High 
Court in exercise of its powers under S. 8, C. P. 
Code, itself. A.I.R. 1950 Cal. 244=54 C.W.N. 376. 

S. 48 — Review. 

No review lies from the decision of a Presidency 
Small Cause Court in proceedings under Chap VII. 
61 Jnd. Cas. 567=45 Bom. 972=23 Bom.L.R. 383 
= A.I.R. 1921 Bom. 180. 

S. 48 — Scope and powers under. 

5v 48 of the Small Cause Courts Act applies the 
provisions of the Code of Civil Procedure to pro- 
ceedings under Chap. VII and the language of it in 
wide enough to include a power to act under O. 21, 
R. 98. C. P. Code. The Small Cause Court there- 
fore lias power to remove any improper obstruction 
to the carrying out of its own order. 7 M.L.T. 385, 
Foil. 73 Ind. Cas. 985=18 M.L.W. 135=1923 M. 
W.N. 882=A.I.R 1924 Mad. 74=45 M.L.J. 66. 

S 49— Suit for declaration that plaintiff is 

monthly tenant under defendant and for injunc- 
tion— If suit for trying title. 

S. 49 of the Presidency Small Cause Courts Act 
provides that even rccoveiy of possession under Ch. 

7 of the Act shall be no bar to the institution of a 
suit in the High Court for trying the title to the pro- 
perty. A suit for a declaration that the plaintiff is 
a monthly tenant tinder the defendant and for injunc- 
tion restraining the defendant from interfering with 
the plaintiff s possession and from ejecting the plain- 
tiff in execution of an order of the Small Cause 
Court is such a suit for trying plaintiff’s title, and 
is, therefore, not barred. 83 C.L.J. 328. 

S. 49 — Meaning of ‘Suit for trying title’. 

A suit for trying title includes a suit wherein any 
title which the party against whom an ejectment order 
is parsed al’cges ‘has to be tried and decided.’ 4 L. 
W. 402=37 Tnd. Cas. 436. 

- — Chap. VIII, C. P. Code, Ss. 108 and 647— 
u.x parte order — Power of the Small Causes 
Court to set aside the order. 

I lie Court of Small Causes at Bombay lias inherent 
power to deal with an application to set aside an 
oider marie Cx pnrtc and to set it aside upon a pro- 
per cause being -substantited. 32 C. 253 (F.B.) • 9 
C.W.N. 81, Foil. 8 Bom. L.R. 803=31 B. 45.’ 


— S. 59 — Distress warrant — Costs 
Where a tenant ha s allowed his goods to be dis- 
trained upon and desires to get rid of the distress by 
complying with a notice in Form Q under S. 5* 
Presidency Small Cause Courts Act, he nrjst alstl 
pay the costs of the distress, that is. he must pay the 
item under the head “commission,” although if he 
had allowed the goods to be sold, he might have re- 
ceived some further services without making any ad- 
ditional payment. The Registrar will be acting pro- 
perly in declining to remove the distress except on 
the terms' of receiving payment for the item of affida- 
vit and warrant to distrain and for the item of com- 
mission. A. I. R. 1937 Bom. 196=39 Bom. L.R. 
152=1. L.R. (1937) Bom. 320=169 Ind. Cas. 365. 

S. 60 — Ground on which application under 

S. 60 can be made. 

Applications under S. 60, Presidency Small Cause 
Courts Act are generally made on the ground that 
the debtor is not justly indebted for the rent claimed 
from him, or that the rent claimed is excessive, or 
that it has not become due and payable or that it 
was not payable for the period for which it was claim- 
ed. A.I.R. 1941 Bom.. 286=43 Bom. L.R. 546= 
I. L.R. (1941) Bom. 521=196 Ind. Cas. 385. 

Ss. 60 and 61 — Scope of — Proceedings under 

S. 61 — Summons not served in prescribed man- 
ner — Trial, if vitiated. 

S. 60, Presidency Small Cause Courts Act, provi- 
des for summary and immediate relief against dis- 
traint. It allows a debtor to come in and to obtain 
time and an owner to procure immediately a release 
of the property upon terms; S. 61, on the other hand, 
provides for adjudication of the claimants right 
and title to the property. The only method specified 
for initiating proceedings under S. 61 is that des- 
cribed in Cl. (1) of S. 61. But the mere fact 
that the summons or notice did not proceed in the. 
peculiar way prescribed in the first portion of S. 

61 does not, where a trial takes place in a regular 
way otherwise, deprive the Court of jurisdiction or 
vitiate the trial. A.I.R. 1932 Gil. 441=59 C. 311 
=36 C.W.N. 530=138 Ind. Cas. 96. 

S. 66--Landlord applying for distress war- 
rant — Practice of requiring him to pay costs in 
advance is illegal. 

Where a landlord applies for a distress warrant, 
there is no justification for requiring payment of 
the co«ts in advance by the landlord. The costs are 
dealt with by the Act and the scheme is to get them 
either under a notice in Form C from the tenant or 
on a sale under S. 66, and the practice of requiring 
the landlord to pav them in advance is illegal. A. 

I. R. 1937 Bom. 196=39 Bom. L.R. 152=1. L.R. 
(1937) Bom. 320=169 Ind. Cas. 365. 

S. 68 — On important points, Act is exhaus- 
tive — Distress warrant for only one month’s rent, 
legality. 

The Presidency Small Cause Courts Act is. on all 
important points, exhaustive, as it is proviced by S. 

68 that no distress shall be levied for arrears of rent 
except under the provisions of Chap. 8. 

Distress warrant in respect of arrearsi of rent due 
for one month only is not illegal. The practice of 
the Small Cause Court not to levy distress for arrears 
of rent for less than two months unless special cause 
is shown cannot make the distress for a month's rent 
illegal. The practice is irrelevant to the issue. A. 
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I. R. 1941 Bom. 286=43 Bom. L.R. 546=1. L.R. 
0941) Bom. 521=196 Ind. Cas. 385. 

Ss. 68 and 53 — Wrongful distraint — Suit for 

damages — Essentials — Landlord executing dis- 
tress warrant against tenant’s property under S. 
53 — Distrained property released' on payment of 
arrears of rent by tenant — No steps taken by 
tenant to have warrant discharged by Court — 
Proceedings, if could be said to have terminated 
in tenant’s favour so as to sustain action for 
damages against landlord. 

In an action for damages for wrongful distraint 
constituting abuse of civil proceedings, in order to 
succeed, the^ plaintiff has to prove that the proceed- 
ings were instituted by the defendant, that the de- 
fendant acted without reasonable and probable cause 
that the defendant also acted maliciously and that in 
certain classes of cases the proceedings have come 
to a proper or legal end, /.<?•; terminated in the plain- 
tiff’s favour. 

But in some cases of action for damages' for abuse 
of civil proceedings, it is not necessary that the pro- 
ceedings should have terminated in the plaintiffs^ 
favour, if from their nature, they are incapable of 
so terminating. 

Where, therefore, the landlord distrains his ten- 
ant’s property for arrears of rent due under a dis- 
tress warrant duly issued under S. 53 and the dis- 
traint is removed on payment of the rent due by ten- 
ant but the tenant has. taken no steps to have the 
warranty discharged by the Court issuing the same, the 
proceedings cannot be said to have terminated in the 
.tenant’s favour so as to sustain an action for dama- 
ges against the landlord. 

There is no cause of action in respect of the doing 
of a legal act, even if it is done with malice and with- 
out reasonable and probable cause. If a person has 
done what he was justified in doing according to the 
law, the law will' not permit an enquiry into his 
motive. No action can, therefore. lie if an execu- 
tion creditor, acting under an order of the Court or 
a creditor executing a distress warrant under an order 
of the Court, acts with malice or improper motive 
unless, the order of the Court is first vacated. A. 
I. R. 1941 Bom. 286=43 Bom. L.R. 546=1. L.R. 
(1941) Bom. 521 = 196 Ind. Cas. 385. 

S. 69 — Conditions imposed upon Judge of 

Small Cause Court in stating case for opinion — C . 
P. Code, Ss. 617 and 621 — Power of High Court 
to remand for amendment. 

Under S. 69 read with S. 617 of Civil Procedure 
Code, three conditions should be complied with : 
(1), the court referring the matter entertains a rea- 
sonable doubt on some question of law; (2)’ it 
should state the i>oint on which there is doubt : (3) 
it should give a statement of the facts with its opinion 
on the point. If the reference does not fulfil these 
conditions, the High Court can return the case for 
amendment under S. 621 of the Civil Procedure 
•Code. 30 C. 458. 

S. 69 — Construction of document — Differ- 
ence of opinion — Reference — S. 622, C.P.C . appli- 
cable. 18 M.L.J. 480=31 M. 490. 

S. 69 — Procedure. 

Small Cause Court is competent to make a refer- 
ence under S. 69 on an application under S. 38 as an 
application under S. 39 is a stage in the suit which is 
not necessarily terminated by the decree. 

The first step, when a reference is to be made under 
12— F. Y. D.— 60 


S. 69 is to draw up a statement of the facts of the 
case, to be signed by the Judges. They must then 
formulate the point on which there is a difference of 
opinion. This statement of facts and of the point on 
which there is difference of opinion is to be accom- 
panied by statements of the reasons assigned by each 
fudge in support of his view. 80 Ind. Cas. 419= 
50 Cal. 919=38 C.L.J. 275=27 C.W.N. 883= A. 

R. 1924 Cal'. 446. 

S. 69 — Reference — Contents and form of. 

A leference by the Presidency Small Cause Court 
must state only the facts of the case as found by the 
Judges as shortly and concisely as possible and the 
questions on which they differ. (1915) M.W.N. 
785=32 Ind. Cas. 610. 

- — S. 69— Reference of a question of fact— 
gueshon whether cheque was presented within rea- 
sonable time a question of fact and cannot be refer- 
red. 18 M.L.J. 465=4 M.L.T. 89=31 M. 364. 

— — S . 69— Scope of — Reference to High Court. 

S. 69 permits a reference to the High Court only 
when the referring Court entertains a reasonable 
doubt on the point referred. 17 Ind. Cas. 93 
( Mad . ) . 

S. 69 — Whether reference can be made when 

application under S. 38 is pending. 

The Judges of the Presidency Small Cause Court 
can make a reference to the High Court under S. 
69 though an application under S. 38 has not been 
disposed of. 19 M.L.T. 165=30 M.L.J. 207=33 
Ind. Cas. 929. 

— - S. 69, R. 428 — Rule 428 of the Rules of 
Procedure of the Presidency Small Cause Court is not 
ultra vires. 24 M. 654. ■ ,. . , . 

S. 70 — ‘At once’ ■— Deposit nearly six months 

after judgment — Strict compliance — Power of 
Court to extend time for depositing security. 

It is* very important that in cases of references from 
the Small Cause Court to the High. Court that the 
provisions of the statute which governs the matter 
should be strictly complied with. In this case the 
deposit was not made for nearly six months after 
judgment. Held, that the party should he taken to 
have submitted to the judgment. The Small Cause 
Court has no power to extend time of depositing. 

Per Maclean, C. J . —Quaere • Whether thc° High 
C ourt has power to extend the time for depositing 
security. 28 C. 260. 

S. 7C — Reference to High Court — Deposit of 

decree amount — Ownership of. 

Money deposited in Court, by the Judgment-debtor 
does not become the decree-holder’s property, though 
the mon?y is deposited pending the decision of the 
High Court. 33 Mad. 467=7 M.L.T. 207= (1910) 
M.W.N. 558=5 Ind. Cas. 379. 

S. 72 A (as modified by Beng. Act 20 of 

1932) — Process of High Court sent for service to 
Calcutta Small Cause Court — Conveyance charges 
— If payable. 

Under S. 72- A of the Presidency Small Cause 
Courts Act (as modified by Bengal Act 20 of 1932) 
conveyance charges are not payable on processes of 
die High Court sent for service to the Calcutta 
Small Cause Court, as such processes arc not in suits 
or proceedings under that Act. Further, in view of 
S. 20 of the Court-Fees Act read with R. 687 of 
Process. Fees* Rules (Bengal), no conveyance charge 
—which is a further charge— can be levied on a pro- 
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cess bearing a certificate that proper fee has been 
levied. An administrative order to the contrary can- 
not legalise a demand for conveyance charges, for 
processes in suits or- proceedings under the Presidency 
Small Cause Courtsi Act. I.L.lR. (1948) 1 Cal. 
438. 

S. 80 — Burden of establishing that leave un- 


der S. 80 had not been obtained, not discharged 
— Court, if can rely on presumption und e r S. 114, 
Evidence Act . 

When the burden of establishing that the leave of 
the Court of Small Causes under S'. 80 had not been 
obtained prior to the institution of s uit iti that 
Court has not been discharged the Court is right in 
relying upon the presumption under S. 114, Evidence 
Act, that judicial and official acts have been properly 
performed, and in holding that the presumption that 
leave had been granted had not been rebutted. A. 
I. R. 1940 Gd. 536=41 C.W.N. 999=191 Ind. 
Cas. 535. 

S. 92 — Receiving plaints in vacation. 


When a Court is adjourned for the vacation but the 
notification states that the Court will be open on cer- 
tain days for the reception of plaints, petitions and 
other papers, the Court cannot be treated as closed on 
those days when it was open for the above purpose. 
5 M. 189 (F.B.), Foil. 

As a matTer of practice, it is well imderstood that 
plaints, which arg not presented in the Presidency 
Small Cause Guirt on the days when the office is open 
for receiving them during the vacation, become time- 
barred after the expiration of the period of limita- 
tion appropriate to such suits and plaintiffs cannot 
claim to exclude the whole of the Small Cause 
Court’s vacation. The words “other papers” arc very 
wide and must include applications for retrial of the 
suit. 70 Ind. Cas. 888=17 M.L.W. 705=46 Mad. 
938= A . I . R. 1923 Mad. 435=44 M.L.J. 100. 

S. 97 — False affidavit filed in case before 

Chief Judge — On orders of Giief Judge, Registrar 
making enquiries and filing complaint Ik fore Chief 
Presidency Magistrate: 

Held, filing of a sworn statement was not some- 
thing purporting to be done under the Act. and hence 
S. 97 was not applicable to the case. A.I.R. 1942 
Mad. 326=55 M.L.W. 321=0942) l M.L.J. Kb 
= 1942 M.W.N. 126=43 Cr.L.J. 738=201 Ind. 
Ca< . 437. 

Sch. II, Art. 1— A suit by salmkar for refund 

of Imisiat tax docs not fall within the scope of Art. 
1. A.I.R. 1933 Lah. 124=34 P.L.R. 219=141 

Ind. Cas. 378 

S c h u > Art. 11 — Suit for contribution r.f 

land revenue paid by one joint khata holder. 4 Bom 
L.R. 90=26 B 437. 

PRESIDENCY TOWNS INSOLVENCY ACT 
(3 of 1909) — Amendment suggested. 

Desirability of amending the Prcsi. Towns InsoL 
Act so as to include in it a provision .similar to S. /8 
(2) Prov. InsoL Act, ''pointed out . A.I.R. 1933 
R,,m. 91=35* Bom. L.R 12=58 B. Ab=.-t3 Ind. 

Cni. 698. 

Interpretation of Act — English Law Inten- 
tion of Legislature. 

The Courts are not entitled to go outside the words 
of tin- Act and import into it words which are in the 
English \ci for the purpose of limiting the scope of 


the section. Nor are they concerned with the inten- 
tion of tlie Legislature when there is no expression 
of that intention to be gathered from the words of the 
Act. They are not entitled to make guesses and to 
aay that the Legislature intended to do what the 
English Bankruptcy Act has done. A.I.R. 1936 
Mad. 789=1936 M.W.N. 690=44 M.L.W. 328= 
I. L.R (1937) Mad. 178=166 Ind. Cas. 427. 

Interpretation of Act — Applicability of 

English decision to cases under Presidency Towns 
nsolvency Act. 

The provisions of the Presi. Towns InsoL Act. 
(1909)- are in terms similar to those of the English 
Bankruptcy Act and hence, the principles of the 
English decisions are as valid in India as in England. 
A.I.R. 1943 P C. 130=56 M.L.W. 423=(1943) 2 
M.L.J. 160=10 B.R. 57=1943 A.L.T. 357=1943 M. 
W.N. 494=47 C.W.N. 914=70 I.A*. 93=1943 A.W. 

R. 67= I. L.R. (1943) Kar. (P.C.) 135 (Sup.).=I. 
L.R. (1943 ) 2 Cal. 517=208 Ind. Cas. 351 (P.C). 

Interpretation of Act— Duty of Courts. 

Decisions in cases under S. 60, C. P. Code (1908) 
are likely to mislead a Court which has to construe the 
Presidency Towns Insolvency Act. 1909, A sale under 

S. 266 of the Code of Civil Procedure 1882 or under 
S . 60 of the present Code as a sale by a Court in 
execution of a decree which until tlie contrary is 
shown can be executed against the property which 
has been attached. 84 Ind. Cas. 883=1925 M.W.N. 
1=23 A.L.L 85=6 L.R. P.C. 1=6 Lah. 1 
=21 M.L.W. 375=27 Bom. L.R. 135=52 I.A. 22 
=29 C.W.N. 797=26 P.L.R. 8t=A.I.R. 1925 P. 
C. 18=47 M.L.J. 857. 

Purpose of Act. 

The purposes 'of the Act are wider than those of 
the Court of Wards Act. A.I.R. 1941 Cal. 505=1. 
L.R. (1941) 1 Cal. 318=196 Ind. Cas. 170. 

Purpose of Act. 

The PresT. Towns Insolvency Act has for its ob- 

ject, not so much the relief of insolvent debtors as 
the prevention of insolvent trading and the protec- 
tion of tlie public. 164 Ind. Cas. 627=39 C.W.N. 
324. 

Purpose of Act. 

The object for which the law relating to insol- 
vency was enacted was to provide a scheme under 
which an""' insolvent debtor's estate should be distri- 
buted. so far, at any rate, as unsecured creditors 
were concerned, pari passu among the Creditors of 
his estate. A.I.R. 1935 Rang. 61 = 12 Ran. 577= 
154 Ind. Cas. 221. 

S. 1 — Applicability of Act. 

Where an adjudication has been made under the 
old Insolvency Act (11 & 1 12, Vic, C. 21), all ques- 
tions arising in the course of the insolvency except 
questions of pure procedure, will be governed by the 
old Act. 15 Bom. L.R. 113=19 Ind. Cas. 57. 

S. 2 (a) — Creditor — Assignee of creditor of 

insolvent. 

An assignee of a creditor of a bankrupt has no 
torus standi and cannot claim as of right to be treat- 
ed as a creditor. It is. however, open to tlie assignee 
to apply to he accepted as a creditor in the place of 
the 'Original^ creditor, his; ^assignor. If the Official 
Assignee thinks fit to rccognftfe him, it is open to 
him to do so. It is also open to him to refuse to 
do so if it should seem to him that lie is being 
used as an instrument for perpetrating fraud. A- 
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I. R. 1939 Mad. 811=1939 M.'W.N. 573=189 

Ind. Cas. 406. . 

S. 2 (a) — ‘Creditor’, if includes his benami- 

dar. 

The term ‘creditor' in the Act does not include 
his bettamvdar. 20 C.W.N. 995=37 Ind. Cas. 71. 

S. 2 (b)— Debtor. 

Person to he a “debtor” within S. 2 ( b ) must 
be either a subject of British India or who has 
committed or suffered within British India an act 
of insolvency. A. I.R. 1938 Bom. 161=40 Bom.L.R. 
33=I.JL.R (1938) Bom. 301=174 Ind. Cas. 361. 

S. 2 (b) — Debts — Book debts, value of. 

A Judge sitting in the exercise of thh insolvency 
jurisdiction of the High Court cannot close his eyes 
to the common experience as to the nebulous character 
of old book debts of the debtor. A. I.R. 1935 Rang. 
343=13 R. 192=159 Ind. Cas. 217. 

S. 2 (e) — Power of disposal. 

Itj is certainly a startling proposition that the insol- 
vency of one member of the family .should of itself 
and immediately take from the other male members 
of the family their interests in the jomCproperly and 
from the female members their right to maintenance 
and transfer the whole estate to an assignee of the 
insolvent for the benefit of his creditors. The father's 
power to dispose of the joint property is not absolute 
but conditional on his having debts which are liable 
to be satisfied out of that property; and S. 2 seems 
to contemplate an absolute and unconditional power 
of disposal. 84 Ind. Cas. 883=52 I. A. 22=29 C.W. 
N. 797=26 P.L.R. 81 = 1925 M.W.N. 1=23 A.L. 

J. 85=6 L.R.P.C. 1=6 Eah. 1=21 M.L.W. 375. 
=27 Bom.L.R. 135= A. I.R. 1925 P.C. 18=47 M. 
L.J. 857 (P.C.). 

S. 2 (e) — ‘Property’ — If includes credit and 

reputation . 

Insolvent's credit and reputation are not part of the 
insolvent’s property within S. 2 (<?)(. 8 Rang. 441 
=128 Ind. Cas. 369= A. I.R. 1930 Rang. 289. 

S. 2 (g) — Secured Creditor — Mortgagees 

of leasehold — When not a secured creditor. 

A creditor was a mortgagee of a lease hold belong- 
ing to an Insolvent and another. The Official Assig- 
nee disclaimed the lease... The creditor then recon- 
veycd the leasehold to the co-mortgagors of the in- 
solvent for consideration received from a person who 
had stood surcrty for the mortgagors. Bv this the 
co-mortgagors and the surety were alone discharged 
from all liability. On being invited to prove their 
claims to the insolvent’s estate the mortgagees sub- 
mittal their proofs as unsecured creditors. 

FIilJ, that the Official Assignee having disclaimed 
tlie lease and the mortgagees not having obtained a 
vesting order under S'. 66 (!) the security of the 
mortgagees in the lease-hold property so far as re- 
gards the interest of the insolvent in it was concern- 
ed. was extinguished and the mortgagees became un- 
secured creditors. 117 Ind. Cas. 440=53 Bom ?90= 
31 Bom.L.R. 35=A.I.R. 1929 Bom. 107. 

S. 2 (g) — Secured Creditor — Definition— 

Not exhaustive. 

The definition of ‘secured creditor’ is not exhaustive 
and as the Act largely adopts the wording of the 
English Bankruptcy Acts, the definition of secured 
creditor’ in those Acts may be accepted as intended 
equally to apply under Indian Act. 117 Ind. Cas 440 
=53 Bom. 290=31 Bom.L.R. 35=A.IR. 1929 Bom. 
107. 


S. 6 — Discharge — Registrar — No power 

when opposed. 

I he Registrar in insolvency lias no jurisdiction 
to' entertain an opposed application for the dis- 
charge of an insolvent, but he lias jurisdiction to 
pass an order of discharge upon an unopposed 
application. 106 Ind. Cas. 326=54 Cal. 858= A. 
I.R. 1928 Cal. 50. 

S. 6— Powers of registrar — S. 36— Registrar 

can deal with application. 

The Registrar has power under S. 6 (2) ( d ) and 
(f) to deal with an application made ex parte on 
behalf of the Official Assignee for the examination 
of any individual under S. 36. 66 Ind. Cas. 715 
=48 Cal. 1089=25 C.W.N. 750=A.I.R. 1921 
Cal. 58. 

S. 7. 

Synopsis . 


1. Claim to goods seized by Official 

Assignee . 

2. Discretion. 

3. Effect of decision on minors. 

4. Fraudulent sale by insolvent. 

5. Fraudulent transfer. i 

6. Insolvency of Hindu father. \.*i, 

7 . Interpretation . 

8. Jurisdiction. * 

9. Order under — Res judicata. 

10. Order under — Suit to set aside. 

11. Scheme of composition. 

12. Scope. 

13. Stranger to insolvency. 

14 . Witnesses . 

15. Proviso— Applicability. 


(1) Claim to goods seized by Official Assignee. 


~ . ' '—J-Iaim to goods seized by the official 

Assignee after adjudication — Order disallowing 
claim — Suit to set aside order. 


No suit lies to set aside an 
fn solvency Court disallowing 
goods scizd by the Official 
judication. 40 Mad. 1173=44 


order made by the 
a claim made to 
Assignee after ad- 
Tnd. Cas. 847. 


(2) Discretion. 


~\Vh„„ 7 T7?'. SC !' etio , n ~ Int ' rf<:r ' ince wi "» ^ appeal. 

W here the Judge has exercised his discretion under 
■ V 7 a Proper and judicial manner, it would be 
wrong for the High Cour, appeal to interfere with 
ms exercise or that discretion \ [ R in 11 p- inrr 

250=104. Rang. L. R . 208=197 Ind. Cas jh S ‘ 
(3) Effect of decision on minors. 

S. 7— Effect of decision on minors. 


V T r • i /• i .. *• 1 ‘“‘“via, 

A Hindu father (insolvent) who sold a portion of 
t.ie fam.ly property gave some other portion to the 
\ endec as security. case his minor sons should eo - 
t st the sale f lie Official Assignee sought a decision 
ot the question whether the sale was binding on the 
minors so that the security property mights £ 

,m unenc “" lh ered. the security becoming nodes' in 
the sense that it was unnecessary. 

7 A the j q V c . stion he decided under S. 

7 and that the decision was binding on the minors. 
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66 Ind. Cast. 244=15 M.L.W. 368=1922 M.W.N. 
77=A.I.R. 1921 Mad. 456=42 M.L.J. 141. 

(4) Fraudulent sale by insolvent. 

— — S. 7 — Fraudulent sale by insolvent — Applica- 
tion to set aside and for declaration that he has 
disposing power over share belonging to insol- 
vent's sons. 

An application by the Official Assignee for a de- 
claration that the sale of a share of his property, by 
the insolvent in favour of his wife is void on the 
ground that it was made with the intention of delay- 
ing or defrauding creditors is entertainable under 
S. 7 as he claims a higher title than the insolvent in 
such a case, but an application for a declaration that 
he has a disposing power over the remaining share 
belonging to the insolvent’s sons in the said property 
does not lie under S. 7 as he does not claim in this 
respect a higher title than the insolvent. A.I.R. 

1932 Sind 50=25 S.L.R. 521=135 Ind. Gas. 269. 

(5) Fraudulent transfer. 

S. 7 — Fraudulent transfer — Transfer set aside 

— Application for mesne profits — Limitation. 

Where a mortgage effected by an insolvent was set 
aside by the Official Assignee under S. 55 and the 
Official Assignee made a further application under 
Ss. 7 and 36 of the Act to call upon the mortgagee 
to account for the rents and profits which he had re- 
ceived from the mortgaged property : p r 

Held, that the proceedings under S. 7 were equiva- 
lent to a suit for the purposes of S. 3 of the Limi- 
tation Act and the Official Assignee could recover 
»t>'svr profit* only for a period of three years before 
the date of the application: 

Held, also that in the proceedings, the official 
Assignee was claiming the rents and profits as repre- 
senting the insolvent's estate and was not putting 
forward any claim hostile to the insolvent. A.I.R. 
1936 Mad. 778=1936 M.W.N. 609=44 M.L.W. 
280=71 M.L.T. 289=59 M. 1020=164 Ind. 'Cas. 
660 (F.B. )/. 

S 7 — Fraudulent transfer by Assignee — S. 36 

— Powers of Court in cases of. 

I f a G>nrt of Bankruptcy finds property of the 
bankrupt in tlie bands of a purchaser with notice of 
fraud to whom it lias come by a fraudulent convey- 
ance from an assignee in bankruptcy, it may well 
hold that it has power under Ss. 7 and 36 to order 
such purchaser to vcconvey and revest in a substituted 
assignee lire property so fraudulently acquired. 79 
Ind . Cas. 910= A. I R. 1926 Mad. 141. 

(6) Insolvency of Hindu father. 

S s 7 46 (3), 52 (2) (b)— Insolvency of Hindu 

father— Suit by sons for partition— Official Assig- 
nee’s right to get- declaration of liability of sons 
shares to be sold for just debts of insolvent— Juris- 
diction of Insolvency Court — Limitation of debt 
against sons, effect of. 

Though, owing to the division of status brought 
n1*>ut by a suit for partition instituted by the sons 
after their father's insolvency, the father and the 
Official Assignee lose the right of private sale of the 
familv property including the shares of the sons, yet 
it is open to the Official Assignee, during the pendency 
of the suit for partition, to obtain in proceedings un- 


der S. 7, a declaration that the debts of an insolvent 
father are binding upon the sons to the extent of 
their shares in the family property. Section 7 gives 
the widest powers to the Insolvency Court to go into 
such a question and to declare the liability of the sons’ 
shares in the family property for the proved and just 
debts of the father insolvent and make all necessary 
orders for their realisation. A.I.R. 1931 Mad. 317 
=33 M.L.W. 323=61 M.L.J. 66=54 Mad. 739 
=1931 M.W.N. 1085=131 Ind. Cas. 481 , 

(7) Interpretation. 

S. 7 — Interpretation. 

The words which follow “all other questions what- 
soever, whether of law or fact,” in S'. 7 , have the 
same meaning in substance, as> the woids in S'. 48, 
Lunacy Act, “any matter whatsoever.” The words 
in the former section “whether of law or fact* do 
not give any extended meaning to the words “all other 
questions whatsoever” which words would mean the 
same, if reference to law and fact were omitted. S. 
48 is not mandatory but is permissive, as is also the 
case in regard to S. 7, Presidency Towns Insolvency 
Act. A.I.R. 1939 Mad. 224=48 M.L.W. 856= 
1938 M.W.N. 1143= (1938) 2 M.L.J. 102=183 
Ind. Cas. 300. 

(8) Jurisdiction . 

S. 7 — Jurisdiction — Garnishee outside jurisdic- 

tion . . 

S. 7 confers jurisdiction ofa the High Court in 
garnishee proceedings where the garnishee lives out- 
side the jurisdiction; 40 Mad. 810, Foil. ; 37 Cal. 418 
(P.C.), Rel. on (F.B.). 11 2 Ind. Cas. 149=51 

Mad. 540=28 M.L.W. 285=A.I.R. 1928 Mad. 732 
=55 M.L.J. 171 (F.B.). 

Ss. 7 and 36 (5) — Jurisdiction — Property out- 
side the ordinary original jurisdiction of High 
Court. 

The Insolvency Court} in Madras can adjudicate 
upon claims of third parties relating to immoveable 
properties which are outside the limits of the ordi- 
nary original jurisdiction of the High Court— S. 36 
(5) of the Act providing summary procedure in un- 
disputed cases does not curtail the wide jurisdiction 
conferred by S. 7 to deal with cases of disputed title 
under the ordinary procedure though that jurisdic- 
tion is discretionary and the Insolvent Court would 
seldom try difficult questions of the title itself in- 
stead of referring the Official Assignee to an ordinary 
civil suit. 40 Mad. §10=20 M.L.T. 311=4 M. 

L. W. 425=36 Ind. Cas. 524. 

(9) Order under — Res judicata. 

S. 7 — Order under — Res-judicata. 

Odgrrs, J . Decision under S. 7 of the Act is 
res judicata. 65 Ind. Cas. 244=15 M.L.W. 368= 
1922 M.W.N. 77=A.I.R. 1921 Mad. 456=42 M. 

L. J. 141. 

(10) Order under — Suit to set aside. 

S. 7 — Order under — Suit to set aside. 

No suit lies to s«t aside an order passed under S. 

7 of the Presidency Towns Insolvency Act. The 
proper remedy for the party aggrieved is to appeal 
against the order. 40 Mad. 1173, Foil. 40 Mad. 
1173 (Foot Note) =47 Ind. Cas. 298. 
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(11) Scheme of composition. 

S. 7 — Scheme of composition — If can be en- 
forced in Civil Court. 

An agreement which forms part and parcel of a 
scheme of composition, cannot be enforced by a suit 
in a civil Court, and the only Court which can deal 
with it is tbfl- Insolvency Court. 77 I. A. 143=29 
Pat. 564=63 L.W. 1166=52 Bom. L.R. 488=1950 
M.W.N. 178=A.I.R. 1950 P.C. 75=(1950) 1 M. 
L. J. 423 (P.C.). 

, (12) Scope. 

■ Ss. 7 and 85 (2) — Scope — Sale of property of 

insolvent with the consent of the mortgagee — De- 
fault in paying full amount — Application for order 
cancelling sale — Consent order passed by Court — 
Sale by Official Assignee in lots — Execution of se- 
veral conveyances— Application by Official Assig- 
nee for directions — Maintainability — Claim of in- 
tending purchaser to specific performace if barred 
by time — Effect. 

The property of an insolvent was the subject of a 
mortgage and with the c|>nsent of the mortgagee there 
was an order by the Insolvency Court to dispose of it 
in favour of the appellant for a certain amount. The 
appellant paid a portion of the said amount as ad- 
vance but defaulted in paying the balance. The Offi- 
cial Assignee thereupon applied to the Court for an 
order cancelling the contract of sale in favour of the 
appellant. An order was made therein by consent 
of parties and it provided that in spite of default the 
property might be treated as sold to the appellant 
for the sum originally fixed and that portions of the 
property might thereafter be sold by the appellant 
and that the Official Assignee might execute a convey- 
ance on receipt of a certain amount as the price of 
each ground of land sold. A third person guaranteed 
the performance by the appellant of the conduct of 
the sale and the conditions of the order passed by the 
Court. The property was subsequently disposed of 
in lots and the Official Assignee executed convey- 
ances. The guarantor on behalf of the appellant 
entered into an agreement with another person Lr sale 
of a certain lot and made a part payment to the Offi- 
cial' Assignee. Subsequently the intending purchaser 
paid the balance of the consideration and called on 
the Official Assignee to execute the conveyance first 
in favour of his nominee and on his refusal to do so, 
in his own favour. The appellant having opposed the 
execution of tlve conveyance, the Official Assignee 
sought the directions of the Court. On a conten- 
tion as to the maintainability of such an application, 

Held, that the application was maintainable as it 
was merely intended to obtain directions regarding the 
previous order passed by the Court about the conduct 
of the sale of the property of the insolvent. 

Held, also, that the application of the Official Assi- 
gnee was not rendered incompetent by reason of the 
fact that the claim of the intending purchaser to en- 
force specific performance of the agreement of sale 
in his favour was barred by limitation. 61 M.L.W. 
632= A. I. R. 1949 Mad. 289=1948 M.W.N. 566= 
(1948) 2 M.L.J. 274. 

S. 7 — Scope. 

S. 7 is very wide in its language. It gives the In- 
solvency Court jurisdiction to decide all questions 
>vhatsoever, whether of law or fact, which may arise 

in any case of insolvency. S. 7 is not limited in its 


scope to matters In which the Official Assignee by the 
operation of the Insolvency law claims a higher title 
than what the insolvent himself would have had. A. 
I. R. 1941 Rang. 250=1941 Rang. L.R. 268=197 
Ind. Cas. 513. 

S. 7 — Scope — Administration under S. 108 — 

S. 7, if applies. 

It was not intended by the use of the words “in any 
case of insolvency” in S. 7, to include the exercise of 
the powers of the Insolvency Court in cases of ad- 
ministration in insolvency. S. 7 was only intended to 
apply to cases where there had been an adjuilcation in 
insolvency. The Official Assignee has no power to exa- 
mine under S. 36 the representatives of a deceased 
debtor who has not been adjudicated insolvent. Nor 
has he the power to take proceedings under S. 7. 
A.I.R. 1933 Mad. 74=36 M.L.W. 703=1932 M. 
W. N. 259=63 M.L.J. 810=56 Mad. 273=143 Ind. 

Cas. 265. 

S. 7 — Scope — Administration under S. 108. 

S. 7 doe.s not apply to cases where the estate of a 
deceased person is administered in insolvency. What- 
ever rights a creditor may have must be enforced by a 
regular suit. 104 Ind. Cas. 89=5 Rang. 375= A. 
I. R. 1927 Rang. 284. 

S. 7 — Scope — Administration under S. 1C8. 

Cases of administration of the estate of persons dy- 
ing insolvent are not cases of insolvency within the 
meaning of S. 7. 

Per HeaUl , /. — The words “case of insolvency” in 
S. 7 arc sufficiently wide to cover a case of adminis- 
tration in insolvency, and there is nothing in the 
wording of S. 7 which precludes the exercise of the 
powers specific therein in the administrat'on of an. 
estate in insolvency. 97 Ind. Cas. 224=4 Rang. 157 
= A.I.R. 1926 Rang. 157 (F.B.). 

S. 7 — Scope — Payment to creditor after order 

of adjudication — Official Assignee’s application to 
set aside payment. 

The Insolvency Court has very wide powers of enter- 
taining an application by the Official Assignee for re- 
covery of money paid to a creditor after the order 
of adjudication has been passed, although in the cir- 
cumstances of any particular case, the Court may re- 
fuse to exercise its discretion. The question is one 
which should be properly decided by the Insolvency 
Court and hot by a separate suit. A.I.R. 1934 Sind 
-14=148 Ind . Cas. 941 (2): 


S. 7 — Scope. 


Although the jurisdiction given by S. 7, Presidency. 
Fowns Insolvency - Act is extensive, only those orders 
ran be made under the section which are necessary for 
he purpose of the insolvency, that is to say. for faci- 
itatine the distribution of the assets among the credi- 
ts A.I.R. 1940 Cal. 192=43 C.W.N. 1194=1. 
[.. R. (1939)/ 2 Cal. 434=187 Ind. Cas. 699. 

■S 7— Scope of — Stranger claiming lien as 


riven by insolvent. 

An application by a third party' by which he claims 
i lien on certain property on the ground that he was 
riven a lien on the same by the insolvent, does not lie 
inder* S. 7. 

The question of the Official Assignee’s title by reput- 
’d ownership is one to be decided under S. 7. A.I.R. 
932 Sind 207=143 Ind. Cas. 204. 

•S. 7 — Scope. 


— . - ~ — r- • 

Where the official assignee claims to set aside a 
lortgage affecting the property of the insolvent the 



i8 99 


PRESIDENCY TOWNS INSOLVENCY ACT (, 9 „ 9) , S . Scope, 


I»TnWptc a y. P 53 P r r „<5. Cas^f (&7 y ° f m ° li ° n 
— -S. 7— Scope-Question of title. 

utle to an estate cannot be decided in insolvency 
proceedmgs. A.I.R. 1937 Cal. 532=174 fnd Ss 

S. 7 — Scope. 

Where the case is one in which the Official Assi- 
nee s claim is higher than the claim of the insolvent 

'.'"'ff coul i! I»« been against a third pa “ 
Insolvency court has jurisdiction to deal „ ! 

Offica! Assignee s clain, against such third rson 
Cus 491 W Ra " S - 214=14 Ra "S' 652—169 Z. 


X 

. 


igoo 


( 14 ) Witnesses. 


o 


(13) Stranger to insolvency. 
aga7n s t. 7-Stranger *° insoIv * n cy - Money claim 

Ofmotiofunier S R 7 C in S th ^ ,led by way 

money claim against a hi’"? '*1 has a 

-d £ the 'IZ-^Ze of T^cemS" ' F*** "j 
dcllt'wilh 'in'""* rcgular^suit ° r N he,1 ‘ er ' !t '^pd^c 

which a difficult ,£ arises wili! 

by way of motion nor should large claims' A n 

CTO'S: S’ 

7— stranger to insolvency — Question of 

As a rule., proceeding against t ,l- . 

?? n £ a mst whom the Official A Crc ^ ,r( ^ Person 
higher title Hum the indent's h nofT "''V™ 1,0 

insolvency jurisdiction, and in a ° 1 brou ? ht «» the 
s,, ch motion brought in that ;. d > i - ^ ary case - an y 
unreasonably would be ref, Led a,>;i 

m no way obliged in the insolvencv L H |'v Co,,rt ,s 
such a question. AIR 104 ? p dlC !. 0 r " !o tr y 

Ra "S- f-.R. 268=197 Ind. cZ 5 u'’ S ' 50=1941 

777 S 7 ~ S,ranger *o insolvency - Question of 

dict'/on a^ngS ^ Z'T '■<’ <-■««*< J»*- 
he submits t„ ; ts lur j p ,? er to ,l| c insolvency unless 

gnee claims. ZylcZ''"', . Wl,Cn . Assi- 

have had and will i . ^ ^ic insolvent would 

OHif ial Assignor i • ' f XCrc ! s . c Jurisdiction when the 

Court* wili cTu, ! m 1,y a h, « llcr ,itIc - Insolvency 
question , • 1 >o exercise jurisdiction where the 

ioim Hi, I "} ,0ll . , f r ,Ilc , , . ninor w f« a member of the 
", J - t,n, ly and If so whether the firm was 

tli ( )fr V a . ,n or a J° ,nt family firm and whether 

Assignee could alienate the minor’s share 
indenting th o karta of the joint family. A. 

\ 10 vl ? I)/.... 11 O 14 11 t r» « 


L.R. 171=200 Ind.' 


^ hii.' wi ii 

l: R- 1942 Horn. 118=44 Horn 

* •'*' .''K-J _ 

7 — Stranger to insolvency — Question! of 

C,, Civil t'ourt can try a suit for possession by a 
"•'•I against the Official Assignee of the Insol- 
, n il i in r,,n . ms ,l,at Jhe property is his. S. 7 is an 
' v ' "V n an< l S. 36 does not take away the 
-o! i-ur M ' 'V , N ' S, ' M K Court. In the course of ifi- 
fl. riri H > • * ,<nt mcan , h«it Insolvencv Court can 

't ? f i i " c 3 5 Bom. 473=13 Bom. 

* ■ K . 900=12 Ind. Cas. 391. 


S. 7— Witnesses — Privileges of 
The person examined as witness under Ss 7 and 

IVZT1?V°- th l Privileges con f er rcd on a 
JO answer anj'qu^tion whfdi the Sence^Ta^o!^ 
W 40~A. LR.'Tkp 

•xrg&Z bTffiSr Can be 

14 In/ a S-w M , ? eS , S „ under these sections. 
Mad 183. • 29 M L w - 4°= A.I.R. 1 929 

(15) Proviso— Applicability. 

—S-. 7 » Proviso— Applicability. 

tor to avo ? th V s n0 T ba L to an a PPHcation by credi- 
55 and 56 ft ,iln« Sle , r ?' thc insolvent under Ss. 

AIR ]OT 4 rT°^ 5 ia /;n^o ignCe rcfuses to Jo SO. 

995/ • 34 CaL 232=60 031 • 1367=149 Ind. Cas. 

against in%nlJ!jS’ ,S0 ^ Ap P ,icabi,ity — Pctitio » u»J er 
30 for v t w,fe who was examined under S. 

st/ pRFcmrM^ CSt, ^ of t,t ^ e — Maintainability. 

ACT n R nr D iF,r TOWNS INSOLVENCY 

f 195m 7 S F t 1 ? 09) A, ss ; 36 AND 7 * PROVISO. 

( 9a °) 1 M L -J- 123=A.I.R. 1950 Mad. 410. 

— -S. 7 Proviso— ApplicabUity— Effect of. 

I927i, e ^ t ^ add,ti0n ° f \ new P roviso fo S. 7 in 
-/ is. that when a person wfjo is examined under S 

Srd e 'tn CS nni C a "" ° f . thC i .° fficiaI Assignee with rc- 
8nrd to any property in his possession, the Official 

Assignee can proceed against him only by wav of suit 

unless he submits to the jurisdiction of the Insolvency 

t-ourt. Rut. the new proviso only applies where 

there is an examination under S. 36. When 

there is n 0 such examination, the discretion of the 

Court is entirely unfettered by the provisions of the 

proviso to S. 7. A.I.R. 19*2 Bom. 118=44 Bom. L. 

R. 171=200 Ind. Cas. 584. 

S. 7, Proviso — Applicability — Question of 

title, if falls under S. 36. 

The only matters which arise under S. 36 Presi- 
dency Towns Insolvency Act arc alleged indebtedness 
to the insolvent by a third party and alleged posses- 
sion by a third party of any property belonging to the 
insolvent. Therefore... the proviso to S. 7 does not 
come into operation unless the proceedings under S 
7 involve Ihf decision of juch a mailer arising under 

, • , , If , thc person summoned under S. 36 denies 

ns indebtedness to the insolvent or denies that he 
has m lis posse-sion or power any property belong- 
mg to ‘be uwolvenl, the Court under S. 36 as amend- 
ed,,, 1927 has no power to deal further with that 
person under S. 36 and ,s precluded from deciding 
. 1 mattery in its insolvency jurisdiction by the pro- 
viso to S 7. Ai matter can he said to arise under S. 

J0 a,, hough no person may have ?xrcn summoned and 
examined under that section. Even if a person has 
been summoned and examined under S. 36. the mere 
met of 1m examination does not bring: into operation 
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the proviso to S. 7 unless the matter of the exami- 
nation is such as arises under S. 36. 

The question was whether the third party had a 
title to the property for which the Municipal Corpo- 
ration paid Rs. 6,555 as compensation for compul- 
sory acquisition by way of equifable mortgage and 
if not, whether the pajment of the compensation 
money to the third party by the insolvent was not 
liable to be set aside under Ss. 55 and 56, Presidency 
Towns Insolvency Act: 

Held , that the proviso to S . 7 was no bar to the 
jurisdiction of the Insolvency Court dealing with and 
disposing of the matters involved: 

Held , also that the Insolvency Court should. in the 
, circumstances of the case, itself in the exercise of its 
discretion dispose of the question under S. 7 instead 
•of referring the Official' Assignee to a regular suit. 
A.I.R. 1942 Sind 21=1. L.R. (1941) Kar. 455=199 
Ind. Cas. 641. 

S. 7, proviso — Applicability. 

Where the insolvent's debtor, in satisfaction of the 
debt, transfers immovable property at the request of 
the insolvent to the wife of the insolvent, and the 
Official Assignee applies under S. 55 of the Act, the 
matter is not one "arising under S. 36” and the juris- 
diction of the Insolvency Court under S. 7 is not 
asked to decide the issue between the wife and the 
Official Assignee. A.I.R. 1941 Rang. 250=1941 
Rang. L.R. 268=197 Ind. Cas. 513. 

S. 7, proviso — Applicability. 

There is nothing in Proviso to S. 7 limiting its 
application only when the third party has been actu- 
ally examined under S. 36. But its application is 
restricted to the two matters arising under sub-Ss. 

(4) and (5) of S. 36, that is, under sub-S. (4) the 
question whether the third party is indebted to the 
insolvent,, or under sub-S. (5) the question whether 
the third party is in possession of property belong- 
ing to the insolvent. Unless all parties agree, if 
such indebtedness or such possession is denied by the 
third party, the jurisdiction of the Insolvency Court 
to try the matter is wholly excluded and it does not 
matter whether the denial has been made in the course 
of examination under S. 36 or at any other time. But 
sub-S. (5> of S. 36 has in view only the case of pro- 
perty admittedly l>e!onging to the insolvent and the ob- 
ject of the sub-section is to enable the Official Assi- 
gnee to discover its whereabouts^ it relates to posses- 
sion only and not to title. Where the ownership of, 
or title to the property, is in dispute, this sub-section 
has no application, and consequently, the jurisdic- 
tion of the Insolvency Court under S. 7 is not bar- 
red to such cases by the proviso to the section. A. 

• I. R. 1940 Rang. 39=1939 Rang. L.R. 731=187 
Ind. Cas. 45. 

S. 7, proviso — Applicability. 

S. 7, Rangoon Insolvency Act is not limited in its 
scope to matters in which the Official Assignee, by 
the operation of the Insolvency law, claims a higher 
title than that which the insolvent himself would 
have had. 

Where the Official Assignee, standing in no higher 
position by reason of the special provisions of the 
Insolvency law than the bankrupt himself, seeks to 
recover a debt which is not admitted, it is a matter of 
discretion for the Judge sitting in insolvency whe- 
ther in any given case he should deal with such a 
claim in the Insolvency CouiJ pr refer it to the machi- 


nery of the ordinary Court. A.I.R. 1940 Rang. 39 
=1939 Rang. L.R. 731=187 Ind. Cas. 45. 

S. 7, proviso — Applicability. 

Proceedings! under S. 7 are not barred by reason 
of the examination under S’. 36 of the Act of a per- 
son in possession of property the ownership of which 
is disputed. A.I.R. 1937 Mad. 775=46 M.L.W. 
327=1. L.R. (1938) Mad. 72=(1938) 2 M.L.J. 377 
=172 Ind'. Cas. 346. 

S. 7, proviso — Applicability. 

The questions whether the insolvent is a member of 
a joint family or whether the business carried on by 
the insolvent is a business of the joint family are not 
matters arising under sub-Ss. (4) and (5) of S. 
36 and they can be decided by the Insolvency Court 
in the exercise of its power under S. 7 even though 
the insolvent and the members of the family had 
been examined at an earlier stage and had denied that 
there was a joint family or a joint famny 

business. A. I. R. 1932 J 6 / - ^ 

L. W. 849=1931 M.W.N. 12o3=62 M.L.J. 103— 

55 Mad. 385=135 Ind. Cas. 585. 

S. 7, proviso — Applicability. 

The Inslovency Court has jurisdiction undei S. 7 
to decide disputes falling within the purview of the 
section between the Official Assignee and third parties 
even though the Official Assignee does not claim a 
higher and better title than the insolvent. 

In such a case, the question as to the propriety of 
exercise of jurisdiction by the Insolvency Court or 
otherwise, depends upon the facts of the particular 

case. 

The proviso to S. 7 was not intended to limit ihe 
scope of the section to matters in which the Official 
Assignee claimed a higher title than • the insolvent 
would himself have but was intended only to prevent 
a stranger to the insolvency from being first examin- 
ed under S. 36 and then to have his deposition taken' 
under that section used against him on Jin application 
made under S. 7 of the Act. A.I.R. 1932 Sind 
208=27 S.L.R. 275=143 Ind. Cas. 205. 

S. 8. 

Synopsis. 

(1) General. 

(2) S. 8 (1) — Powers under. 

(3) S. 8 (1) — Rescinding by Registrar. 

(4) S. 8 (1)— Review. 

(5) S. 8 (1) — Review and Rescindings. 

(6) S. 8 (2) — Appeal against adjudication. 

(7) S. 8 (2) — Appeal on question of juris- 
diction . 

(8) S. 8 (2) — Order under. 

(9) S. 8 (2) — "Person aggrieved”. 

(10) S. 8 (2) (b)— Appeal. 

(11) S. 8 (2) (b)— "Judgment”. 

(12) S. 8 (2) (b) — Refused to issue Commis- 
sion . 

(13) S. 8 (2) (b) — Refusal to review. 

(14) S. 8 (2) (b) — Refused to transfer case. 

(1) General. 

S 8 — Adjudication of firm — Annulment — 

Re-adjudication . 

When adjudication has been annulled as against 
some partners, another creditor seeking for readjudica- 
lion must get rid of the order of annulment, and 
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proceed under S. 8 for review and not for an .appeal 
by leave. 21 Bom. L.R. 190=50 Ind. Cas. 437. 

S. 8 — Ex parte order — For appearance — 

Remedy. 

When an ex parte order is made for the examina- 
tion of a witness by the Registrar in Insolvency, if 
there are any grounds justifying an application to the 
High Court, the proper course is to move the Court 
to set aside the order which has been made by the 
Registrar in Insolvency. 66 Ind. Cas. 715=48 Cal. 
1089=25 C.W.N. 750=A.I.R. 1921 Cal. 58. 

S. 8 — Limitation — Power to extend. 

There is no period of limitation prescribed for an 
application under Cl. (1)' of S. 8. and the principles 
of English Law are to govern; and according to these 
principles, an application for review, rescission or 
variation should not be entertained to save the time 
provided for appeal when the application has been 
Tiled for the purpose of extending the time for ap- 
pealing. A.I.R. 1941 Sind 1=1. L.R. (1940) Kar. 
513=192 Ind. Cas. 721. 


"S • 8 — Limitation — Power to extend. 

Tt is open to the High Court in its discretion to 
cxiend the time prescribed for appealing against an, 
adjudication order if necessary. 89 Ind Ca- sod— 
20 C.W.N. 884=A.I.F. 1925 Cal. 1215 

S. 8 — Limitation — Review. 

An application to a High Court for a review of a 
judgment passed by it in its insolvency jurisdiction 
k not governed by Art. 162. 118 Tnd. Cas 615—7 

Rang. 201 = A.I.R. 1929 Rang. 229. 


S. 8 Scope of and power under 

fr( .\y h r J " dse ' s . vic ; v was that he was bound to 

m H T r? t,ng ,hat he was not hearing 

\ Um,C !‘ (a >- question whether he 
J o ii M be given leave t 0 appeal to the Division Bench 
could not arise. Where the Judge dealt with the 
matter as though he had power under sub-S. (1). 
an. having dealt with the matter as a review on the 
nierits he dismissed the application, the order which 
ic made cannot be said to be an order of the charac- 
ter contemplated by Cl. (1), S. 8. If it were any- 
thing else it would fall under Cl. (b), sub-S. (2). 
S. 8 0 f the Act. Where the Judge had treated this 
as though he luid jurisdiction to make an order on 
review, from such order an appeal lies Jo the High 
Court under G. (b), and Division Bench has juris- 
diction to entertain an appeal from an order of the 
character which the judge passed. It cannot he said 
that it is necessary that the Division Bench should 
confine itself to a declaration that the Judge had 
no power to entertain an application for review of an 
order made by the Registrar or that it should leave 
the appellant to go back to the Registrar to have the 
order set aside or that it should send the case back 
to the Judge to be dealt with as an appeal. It is 
open to it to make the order which the Judge ought 
to have made. 115 Ind. Cas. 39=56 Cil. 667= 
33 C.W.N. 21 = A.I.R. 1928 Cal. 786 (F.B.). . 


(2) S. 8 (1) — Powers under. 

S. 8 (1) — Power under. 

Power granted under S. 8 (1) is not taken away 
by S. 23 ri). A.I.R. 1944 Mad. 129=56 L.W. 
692 (2 )i=( 1943) 2 M.L.J. 572=1943 M.W.N. 779 
=1 L.R. (1944) Mad. 649=216 Ind. Cas. 93. 


(3) Rescinding by Registrar. 

S. 8 (1) — Rescinding by Registrar — Of di&- 

cinding by Registrar. 

The Registrar in Insolvency has jurisdiction to pass 
an order rescinding the order of discharge that he 
himself has made whether the application is opposed 
or unopposed. 106 Ind. Cas. 326=54 Cal. 858= A - 
I. R. 1928 Cal. 50. 

(4) Review. 

— — S. 8 (1) — Review, application for — Forum. 

It is contrary to the notion of a re-hearing or of a 
review such as is contemplated is sub-S. (1) that 
the application should be made to any tribunal except 
the tribunal that made the order; but if an order is 
made by one Registrar, his successor could hear a 
motion to review, and if an order is made by one 
Judge, another Judge exercising the insolvency juris- 
diction of the Court could hear the review. 115 Ind. 
Cas. 39=56 Cal. 667=33 C.W.N. 21= A.I.R. 1928 
Cal. 786 (F.B.). 

— - — S. 8 (1) — Review — Order of adjudication 
without hearing counsel — Judge ceasing to be 
Insolvency Judge and not authorised under S. 

A — Whether can hear it. 

S. 8 makes it clear that the Court has power to 
review an order of adjudication passed without hear- 
ing counsel, but the powers of the Court in such mat- 
ters are vested in the Judge appointed by the Chief 
Justice under S. 4. Where the Judge who heard 
the application had ceased to he the Insolvency Judge 
and in the absence of authorization by the Chief 
Justice, should not have dealt with it. the hearing is 
without jurisdiction. A.I.R. 1937 Rang. 237=171 
Tnd. Cas. 666. 


S. 8 (1) — Review — Party aggrieved applying 

for review instead of appealing though it had 
notice of insolvency proceedings — Extension of 
time. 


W here a person aggrieved by an order o£ the 
Inso vency Court applies for review of the same, in- 
stead of appealing against it, though he had notice of 
the insolvency proceedings, in the absence of suffi- 
cient grounds, the power of review under S. 8 can- 
not he exercised and extension of time cannot be 
granted under S. 90 (5). A.I.R. 1936 Sind 71 = 
163 Ind. Cas. 122. 


-S. 8 (1) — Review — Powers of — Application 

by person not party to proceedings. 

Though the power of an Insolvency Court under 
cl. ( 1 ) of S. 8 to review rescind or vary any order 
made by it is not restricted as the jurisdiction conferred 
hv O. 47 Civil P. C., but is far wider, yet review 
is not to be available to a person not a party to the 
proceeding sought to be rescinded. A.I.R 1941 Sind 
1=1. L.R. (1940)1 Kar. 513=192 Ind. Cas. 721. 

S. 8 (1) — Review — Powers of. 

Larger powers arc conferred on the Insolvency 
Court under S. 8 (1), in reviewing, rescinding or 
varying its orders than in proceedings which fall ex- 
clusively under O. 47, R. 1, Civil P. C. There 
would lx? sufficient cause for reviewing an order in 
insolvency if it could be shown that the order was 
made without jurisdiction. A.I.R. 1932 Bom. 569 
=34 Bom. L.R. 1175=139 Ind. Cas. 587. 
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S. 8 (1) — Review — Scope of. 

The power to review under S. 8 extends to an order 
made under S. 22 of the Act. 83 Ind. Cas. 174= 
19 M.L.W. 316=34 M.L.T. 99=1924 M.W.N. 
4 58= A. I. R. 1924 Mad. 662=46 M.L.J. 580. 

S. 8 (1) — Review — Scope of. 

S . 8, ( 1 ) gives the Coui£ an unlimited power to re- 
view* rescind or vary and S'. 90 (1) of Act cannot 
act to limit that power by importing the provisions 
of Civil P.C., O. 47„ R. 1. 118 Ind. Cas. 615= 
7 Rang. 201=A.I.R. 1929 Rang. 229. 

S. 8 (1) — Review — Scope of. 

S. 8 gives wider powers of review than are con- 
ferred by C.P.C. 84 Ind. Cas. 128=19 M.L.W. 
415=34 M.L.T. 335=A.I.R. 1924 Mad. 791. 

(5) Review and Rescinding. 

-5 S. 8 (1) — Review and rescinding — Power 

of Court of appeal. 

The power to rescind, review or vary an order made 
in insolvency under S. 8 is not confined to the original 
Insolvency Court but it can be exercised also by the* 
Court of appeal in regard in' any order made by it. 
83 Ind. Cas. 174=19 M.L.W. 316=34 M.L.T. 99= 
1934 M.W.N. 458= A. I. R. 1924 Mad. 662=46 M. 
L. T. 580. 

(6) Appeal against adjudication. 

S. 8 (2) — Appeal against order of adjudi- 
cation — Parties . 

The Official Assignee should, in all cases, be made 
a party to an appeal against an order of adjudication 
A.I.R. 1931 Cal. 167=58 C. 624=34 C.W.N. 1051 
=130 Ind. Cas. 87. 

S. 8 (2) — Appeal against order of adjudica- 
tion — Notice to Official Assignee — Necessary. 

It is necessary and desirable that in appeals against 
an order of adjudication notice of the appeal should 
be served on the Official' Assignee. Although there 
is no provision in the Presidency Towns Insolvency 
Act, or in the rules framed under the Act, which 
makes such service obligatory, but on general princi- 
ples such a notice should be given. 89 Ind. Cas. 
584=29 C.W.N. 884=A.I.R. 1925 Cal. 1215. 

(7) Appeal on question of jurisdiction. 

S. 8 (2) — Appeal on question of jurisdiction 

only. 

No appeal lies on a point of jurisdiction only 
against a mere declaratory order of the Insolvency 
Court directing that there is vested in the Official Assi- 
gnee the capacity to make the joint Hindu family pro- 
perty available for the payment of all the debts of the 
insolvent except any of such debts as is tainted with 
immorality, as in such a case, even if the declaration 
which has been made is not binding on the appellants 
by reason of lack of juisdiction of the Insolvency 
Court it is admittedly within the jurisdiction of that 
Court, when considered as a direction to the Official 
Assignee as to his rights over the property of this 
joint Hindu family, and as such, it is admittedly a 
correct exposition of the law. The right time for 
the appellants to raise that question will arise if and 
when the Official Assignee proceeds through the Insol- 
vency Court against the shares of the appellants for 
the payment of any specific debt of the insolvent and 
the Insolvency Court assumes jurisdiction to decide 


whether their shares are liable or not for the satis- 
faction of that particular debt. A.I.R. 1936 Rang. 
525=166 Ind. Cas. 68. 

(8) Order under. 

S. 8 (2) — Order under — Court moved by 

insolvent — Order, if can be challenged. 

The Court having the necessary jurisdiction, the 
fact that it obtained the necessary information which 
induced it to rescind or vary its order from the in- 
solvent can be no objection. The order of the Court 
is not open to challenge merely, on the ground that 
it was the insolvent who moved it. A.I.R. 1944 
Mad. 129=56 M.L.W. 692 (2) = (1943 ) 2 M.L.J. 
572=1943 M.W.N. 779=I.L.R. (1944) Mad. 649 
=216 Ind. Cas. 93. 

(9) Person aggrieved. 

r . 3 (2) — Person aggrieved — Creditor with- 
out decree. 

A creditor without a decree is an aggrieved per- 
son within S. 8 especially when he is made incapable 
of becoming a judgment creditor through the insol- 
vent’s opposition to the proceedings instituted by credi- 
tor for that purpose. An interim protection order 
made as an original order by judge exercising juris- 
diction under the Act is appealable, as it is a judicial 
order. Lcgislatu e does not appear to impose any res- 
triction on appeal from original orders of a judge 
except on orders regulating procedure. 40 Bom. 
461 = 17 Bom. L.R. 983=31 Ind. Cas. 507. 

S. 8 (2) — Person aggrieved — Insolvent has 

no right to appeal. 

Under the Presidency Towns Insolvency Act an in- 
solvent has no right of appeal because he cannot be 
deemed to be a person aggrieved. Even assuming 
that the appeal is merely a continuation of the origi- 
nal proceedings properly instituted by the insolvent, 
he cannot himself continue them, for if the Official 
Receiver refuses or neglects to continue those proceed- 
ings, the Court may make an order dismissing the 
suit on the defendants application. 97 Ind. Cas. 
486= A . I . R . 1926 Mad. 1214. 

S. 8 (2) — Person aggrieved — Third persons 

whose title to property is affected by adjudica- 
tion. 

Third persons whose title to property is affected by 
the adjudication are ‘aggrieved persons’ and it is 
open to them to move the Court which passed the 
order of adjudication under S. 8. Cl. (1) of the Act. 
or if so advised to appeal against that orde~ to a 
higher Court under cl. (2). sub-Cl. (b) of the same 
section to review or rescind the order of adjudica- 
tion. A.I.R. 1935 Sind 246=30 S'. L.R. 281=166 
Ind. Cas. 133. 

S. 8 (2) — Person aggrieved — Who is — Ab- 
sence of notice by Court before adjudication. 

A third person .whose title to property is affected by 
an adjudication order is a person aggrieved and is en- 
titled to appeal from it. He is, however, not en- 
titled in any appeal under cl. (2), of S. 8 to succeed 
on the basis merely of absence of notice by the In- 
solvency Court before it passed the order appealed 
against. lie can only urge that the circumstances 
of the case are such that it is highly inequitable and 
unjust that an order so vitally affecting his interests 
should have been passed behind his back and without 
notice to him and in circumstances when he had no 
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ancans of knowing of the existence of the proceed- 
ings in which that order was passed against him 

A.I.R. 1938 Sind 82=32 S.L.R. 672=175 Ind 
Cas. 214. 

S. 8 (2) — Person aggrieved — Who is. 

A person whose right to recover his debt or part 

■of his debt from the insolvents may seriously be af- 

tected is a “person aggrieved” within the meaning 

°.i. S \ S r 1,1(1 • Cas - 736=53 Cal. 866 =44 C.L.T 
4:4= A . I.R. 1927 Cal. 163. J 

(10) Appeal. 


■S. 8 (2) (b) — Appeal. 


An application t 0 the Judge exercising insolvency 
jurisdiction To discharge an order made by the Regis- 
trar for the attendance of a witness under S 36 is 
an appeal under Cl. (b), Sub-S. (2), S. 8. 66 
Ind. Cas /la: A.I.R. 1921 Cal. 58: 48 Cal. 1089, 
Overruled. 115 Ind. Cas. 39=56 Cal. 667=33 C. 
W. N. 21=A .l.R. 1928 Cal. 786 (F.B.). 


(11) "Judgment. 


M 


Ss. 8 (2) (b), 36 — “Judgment” — Insolvency 

proceedings, whether "suits” — Decision whether 
witness should or should not be further examined 
under S. 36, if judgment — Refusal to exercise 
jurisdiction, if judgment. 

I'or the purposes of appeals the various proceedings 
in an insolvency should lie regarded as a series of 
su ' 1 ^ ' ir ‘s' n g out of one failure and that is a “judg- 
ment ' for this purpose which finally determines the 
substantive rights of those concerned in any one such 
“-suit”. A decision, therefore, which finally deter- 
mine-; the question whether a witness should or should 
not be further examined under S. 36 of the Presi- 
dency Towns Insolvency Act is a “judgment” within 
the meaning of Cl. 13 of the Letters Patent and is, 
therefore, appealable. A “judgment”, properly so 
called must be an exercise of jurisdiction and. there- 
fore, a refusal to exercise jurisdiction, at all events, 
if it he a lawful refusal cannot be a “judgment.” 
A.I.R. 1941 Rang. 69=1940 Rang. L.R. 702=194 
I ml. Cas. 250. 


(12) Refusal to issue commission. 

S. 8 (2 )(b) — Refusal to issue commission — 

No appeal. 

Refusal to issue a commission is a matter within the 
discretion of the Insolvency Judge and no appeal 
•*es under (Letters Patent Rangoon) S. 13. 93 Ind. 

Cas. 211=3 Rang. 605=4 Bur. L.J. 251= A .I.R 
1926 Rang. 64. 

(13) Refusal to review. 

% 

S. 8 (2) (b) — Refusal to review — If appeal- 

able . 

I be direction that an appeal in insolvency is to he 
"i the '•ante way and be subject to the same provisions 
• U| appeal from an order made by a Judge in the 
c.xerciv ,,f original jurisdiction does not import that 
an appeal only lies if conditions exist which would 
make an Original Side order ap)>calable. 

\n order made bv a Judge refusing to review an, 
°rder made by the Insolvency Judge is appealable un- 
der S. 8 (2) It need not satisfy the conditions 

which would make an Original Side order appealable. 


( i 9 ° 9 )j S. 8 (a) — 9, Person aggrieved. 1908 

A LR. 1936 Bom. 321=38 Bom. L.R. 575=60 B. 
/92=164 Ind. Cas. 1013. 

(14) Refusal to transfer case. 

S. 8 (2) (b) — Refusal to transfer case — 

Appeal lies. 

S. 8, cl . 2 (b) of the Presidency Towns Insolvency 
Act, provides for an appeal lying to the High Court 
against any order made by a Judge in the exercise 
of jurisdiction conferred on him by the Act and 
hence an appeal lies against an order refusing to trans- 
fer an insolvency petition t 0 the High Court in its 
insolvency jurisdiction. 86 Ind. Cas. 1031=48 Mad. 
514=21 M.L.W. 394=1925 M.W.N. 110=A.I.R. 
1925 Mad. 569=48 M.L.J. 228. 

S. 9. 

Synopsis. 

(1) Act of insolvency by co-judgment-debtor. 

(2) Construction. 

(3) Foreigners — When can be adjudged. 

(4) Partnership. v 

(5) Payment to creditor. 

(6) Petition for adjudication. 

(7) S. 9 (a). , ’ 

(8) -S. 9 (b). 

(9) S. 9 (d). 

(10) S. 9 (e). 

(11) S. 9 (f). 

(12) S. 9 (g). 

(13) S. 9, Explanation. 

(14) S. 9 (i) (Inserted in Bombay). 

(1) Act of insolvency by co-judgment-debtor. 

— -S 9 Act of Insolvency by a co-judgment 
debtor if only by judgment debtor. 

An act of Insolvency by a eo-judgment debtor does 
not amount to one by the judgment-debtor himself. 

16 C.W.N. 733=14 Ind. Cas. 576. 

(2) Construction. 

S. 9 — Construction. 

Per Rankin — C.J . "If there is one thing more 
than another upon which the Court is obliged and en- 
titled to treat the words of the statute with great 
strictness, it is the definition of the acts of insolvency 
in an Insolvency Act.” A.I.R. 1931 Cal. 167=34 
C.W.N. 1051=58 Cal. 624=130 Ind. Cas. 877. 

(3) Foreigners — When can be adjudicated. 

Ss. 9, 11 — Foreigner, when can be adjudged 

insolvent in British India — Act of insolvency 
must be committed during his personal resi- 
dence in British India. 

A person cannot be treated as being a debtor within 
the meaning of the Presidency Towns Insolvency Act 
unless he is either a subject of British India or has 
committed or suffered within British India an act of 
insolvency. Therefore, a foreigner, not committing 
any act of insolvency during his personal residence in 
British India cannot he adjudged insolvent by a Court 
in British India. 

A foreigner not personally residing in Bombay but 
carrying on business through his agent or agents to 
Bombay within a year of the presentation of the peti- 
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tion for an adjudication order does not become a 
• debtor within the meaning of the Presidency Towns 
Insolvency Act, even where his goods are seized in 
Bombay in execution of a decree, since he is not, 
when his goods are seized within the jurisdiction of 
the Bombay High Court. The Bombay High Court, 
therefore, has no jurisdiction to. grant a declaration 
•of insolvency against him. A.I.R. 1938 Bom. 161 
=40 Bom. L.R. 33=1. L.R. *(1938) Bom. 301= 
174 Ind. Cas. 361. 

(4) Partnership. 

S. 9 — Partnership — Act of insolvency to be 

brought home to insolvent — Act of agent or 
partner. 

In order that a man may be declared an insolvent, 
the act of insolvency relied upon must be some act 
which can be definitely brought home to him. It is 
impossible to say that there can be no case in which 
the act of an agent or partner in closing down the 
business and absconding from the creditors could be 
treated as an act of the principal or the other part- 
ners . There might be cases in- which a Court would 
he justified in certain circumstances in holding that 
the act of the agent or partner in violation of the 
section might and should be treated as the act of the 
principal or the other partners. 23 Cal. 26 (P.C.)-, 
Rcl. on. 91 Ind. Cas. 874=49 Mad. 189=A.T.R. 
1926 Mad. 206=49 M.L.J. 709. 

S. 9 — Partnership — Absence of one of two 

partners. 

Where some of the partners of a firm absent them- 
selves from the place of business, it is a question of 
fact whether an act of insolvency has been commit- 
ted by the firm. 

In the case of a firm with two partners the depart- 
ing from the usual place of business. wTth intent to 
delay and defeat the creditors, must be a departure 
of both the partners and not merely the departure 
of one of them. 75 Ind. Cas. 203=24 Bom. T..R. 
861=A . I . R. 1923 Bom. 107. 

(5) Payment to creditor. 

S. 9 — Payment to creditor by the debtor before 

liis adiudication when the creditor has no notice of the 
insolvency petition does not amount to an act of in- 
solvency. A.I.R. 1940 Rang. 168=1940 Rang. L. 
R. 366=189 Ind. Cas. 653. 

(6) Petition for adjudication. 

S. 9— Petition for adjudication— Precise 

statements as to acts of insolvency — Necessity 

If an act of insolvency, as defined in S. 9 Presi- 
dency Towns Insolvency Act, is not set out in the 
petition for adjudication the petition is not compe- 
tent. It is not pe rmissible for a creditor to make 
in Ins petition allegations which are not acts of in- 
solvency as. defined in the section and then endeavour 
to prove by evidence that as a matter of fact, an act 
of insolvency as defined in the section has been com- 
mitted. Consequently, a petition for the adjudication 
of debtor by a creditor must be very definite and 
precise as to what available act or acts of insolvency 
as detailed in S. 9 were committed. A.I.R 1934 
Sind 177=153 Tnd. Cas. 822. 


S. 9 — Petition by creditor — Amendment. 

Where a subsequent notice of suspension was wrong- 
ly leferred to as the act of insolvency upon a mis- 
conception of law : ■ ' ' 

Held, that permission to amend the petition so as 
to base it on the prior notice could be allowed. A. 
I. R. 1933 Rang. 363=12 Rang. 64=149 Ind. Cas. 
723. 

S. 9 — Petition by creditor — Essentials. 

The act of insolvency need not be stated verbatim 
in the words of S. 9: it will be enough if the peti- 
tion and affidavit read together sufficiently disclose 
the meaning of the section.. Omission to state the 
fact that petitioner is a secured creditor and the 
value of his security is a defect curable by amendment 
of the petition. In the absence of a subsisting order 
of adjudication, the petitioner might be allowed to- 
amend the petition within 3 months* of the act of in- 
solvency. 37 Mad. 555=13. M-L.T. 275=(1913) 
M.W.N. 264=24 M.L.J. 562=19 Ind. Cas. 19. 

(7) S. 9 (a). 

S. 9 (a) — Debtor transferring substanti- 
ally whole of property for past consideration — 
Onus. 

A transfer by a debtor of the whole or substantially 
the whole of his property in consideration 0 f a past 
debt and m circumstances which are not satisfactorily 
explained is an act of bankruptcy under S. 9. Where 

• . 1 1 up, which, upon the face of it is 

an act of bankruptcy; that is, an assignment 0 f all a 
mans goods for a past consideration, if it ; s said that 
ii is not an act of bankruptcy because it is warranted 
by a p.ior agreement, the onus probandi is always 
upon the person who sets up the prior agreement to 
prove, not only that the agreement did exist in fact, 
but that it was in all respects a b 0 n a fide agreement ’ 
It is the duty of the Court to satisfy itself that the 
agreement when made was bona fide in the sense that 
theie was no express, or secret bargain or understand- 
ing that the giving ol the bill of sale or assignment 
should be delayed until the debtor had reached a state 
of insolvency, and there ought always to be a clear ex- 
planation of the delay in completing the transaction. 
A.I.R. 1935' Rang. 343=13 R. 192=159 Ind. Cas. 
217. 

S. 9 (a) — Transfer by debtor of whole of 

his property, whether fraudulent. 

A sale by a debtor of the whole or substantially the 
whole of his property for a present consideration 
is not necessarily fraudulent. The sale, however, will 
constitute an act of insolvency it the seller intends* to 
defeat or delay his creditors. Whether he does or 
does not in fact entertain such an intention is a matter 
of fact which is not the subject of any immutable pre- 
sumption of law; it must be inferred from the cir- 
cumstances of each particular case. A.I.R 1935 
Sind 53=29 S.L.R. 265=159 Ind. Cas. 745. 

(8) S. 9 (b). 

S. 9 (b) — Burden of Proof — Onus on party 

attaching 

The onus of proving the transaction to be fraudul- 
ent is on the person impeaching it, even if the debtor 
was insolvent at the time and knew himself to be so. 
The impeaching creditor has to prove that the domi- 
nant view of the alleged insolvent was to prefer the 
other creditor. If the dominant view of the insolvent 
was not to prefer the creditor hut to escape from the 
pressure enforced by him, the transfer is not frau- 
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S6Ind. Cas. 514=4 Bur. L.J. 13=A.I.R 
1925 Rang-. 201. 


— — Ss. 9 (b) and 55 — Mortgage by insolvent — 
Good faith — Absence of intention to delay or 
defeat creditors— Mortgage, if an act of insol- 
vency. 

As the Official Assignee claimed to set aside the 
mortgage affecting the property of the insolvent and 
this was a claim on a title higher than that ot the in- 
solvent the matter was properly brought Dy way of 
motion to the bankruptcy. The intention to delay or 
defeat other creditors not having been established the 
mortgage was not an act of insolvency under S. 9 
(b) of the Presidency Towns Insolvency Act. As 
there was.no ground for disputing the go^d faith of 
cither party the mortgage could not be said to be a 
voluntary transfer under S. 55 of the Act and as it was 
not established that the mortgage was executed with 
the object of giving the mortgagee a preference over 
other creditors could not be said to be inoperative 
against the Official Assignee. 53 Ind. Cas. 175 
(Cal.). 


— — S. 9 (b) — Payment to some creditors soon 
after transfer— Whether an act of insolvency. 

Where the debtor so’d his property and soon 
after made payments to some creditors: 

that the sale and the payment together would 

. the meaning of S. 9, cl. (b) and con- 

stitute a transfer of property with intent to defeat 
or delay those creditors who did not receive any share 
m the vile price and as such, it was an act of insol- 
yency. A.I.R. 1935 Sind 53=29 S.L.R. 265=159 
Ind. Cas. 745. 

— S. 9 (b) — Transfer of part of property — 

Burden of proof of intention. 

\ sale or mortgage hy the debtor of the whole or 
substantially the whole of his property in considera- 
tion of a past debt, that is, a debt already incurred 
is an act of insolvency, whatever the motives of the 
parties may have been, as such a transfer lias the ef- 
fect of withdrawing all the debtors property from 
the legal process which his creditors have a right to 
enforce against him. 

Where a debtor transfers only a part of his pro- 
perty in consideration of a past debt, the transfer 
does not by itself amount to an act of insolvency, un- 
less it is made with the intent to defeat or delay bis 
creditors, and that intent must be proved. It may 
even bo inferred from surrounding circumstances. 

Tlie lmrden of proving that a transfer is calculated 
tr, defeat or delay creditors lies upon the person who 
v ets up the transfer as an act of insolvency. A. 
1. R. 1932 Bom. 580=34 Bom. L.R. 1162=141 
Ind. Cas. 657. 


(9) S. 9 (d). 

S. 9 (d) — Seclusion to defeat or delay ce- 

ditors — Criterion to decide. 

In considering whether the insolvent secluded him- 
C clf or departed from his usual place of business with 
intent to defeat or delay his creditors, the true me- 
thod of approach to this question is to take the 
cumulative effect of all facts and to consider whe- 
ther an inference can justifiably l>c drawn that in de- 
parting from his usual place of business or in con- 
cealing himself, the debtor did so with intent to defeat 
or delay his creditors.. A.I.R. 1937 Rang. 16= 
167 Ind. Cas. 96. 


( 10 ) S. 9 (c). 

— —S. 9 (e) — Applicability. 

S. 9, Cl. (e); is intended to apply to a person 
who is responsible for the payment of his own debts. 
It has no application to a person who has been ad- 
judicated and to the acts of the Official Assignee in 
the process of the insolvency administration. 

On 13th July, 1926, A made an application for the 
adjudication of B . The adjudication order was 
made on 23rd July 1926. But it was rescinded in 
March 1927 on the ground that no act of insolvency 
had been made. In the meantime on 20th January 
1927 A got the property of D sold in execution of a 
decree foe the payment of money. The Official 
Assignee had been added as a party to the proceed- 
ings. On 27th April 1927 A filed an application for 
the adjudication in insolvency' of D alleging that B 
had committed an act of insolvenc}' as he had allow- 
ed the property to be sold on 28th January 1927. 

Heidi that the sale was n 0 t an act of insolvency. 
115 Ind. Cas. 356=32 C.W.N. 716=A.l R. 1928 
Cal. 644. 

S. 9 (e) — Attachment before judgment — • 

Subsequent application by decree-holder for sale 
of attached property — No order of Court neces- 
sary. 

Where there is an attachment before judgment from 
the time the decrcc-holdcr applies for execution he 
elects to avail himself of the attachment before 
judgment and from that moment the attachment before* 
judgment becomes an attachment available for pur- 
poses of execution. There is no necessity for in 
order of the Court. A.I.R. 1942 Mad. 512=55 M. 
L. W. 205=1942 M.W.N. 265=(1942) 1 M.L.T. 
428=202 Ind. Cas. 429. 

S. 9 (e) — Attachment — Deposit by licensee 

with Government of India in connection with 
license for salt manufacture, if can be attacked 
in execution of a decree. 

In execution of a decree against a licensee, the 
money deposited by him with the Government of India 
in connection with the license for the manufacture 
of salt cannot be attached. 

Where, upojn an application by the judgment- 
creditor under O. 21, R. 52, the Court sends a re- 
quest to the Superintendent, Salt and Excise Depart- 
ment, to hold a certain sum out of the deposit by 
the licensee judgment-debtor subject to further or- 
ders of the Court and issues a notice on the judgment- 
debtor why the execution should not be granted and 
subsequently the Court receives a reply to its letter 
fiom the Superintendent that the deposit could not 
be attached and no further action was taken by the 
Court : 

Hcld % that even assuming that the deposit was at- 
tachable, on the facts, it could not be said that there 
was an attachment within the meaning of S. 9 (c), 
Presidency Towns Insolvency Act. A.I.R. 194i 
Sind 193= I. L.R. (1941) Kar. 50=197 Ind. Cas. 
347. 

S. 9 (e) — Attachment — Effect under. 

S. 9 (c) merely lays down that if the property has 
been attached for 21 days or more there has been 
an act of bankruptcy. The act becomes complete 
at the conclusion of 21 days. Thus a creditor is 
not entitled to present a petition to adjudicate a per- 
son insolvent beyond three months after the person’s 
property is attached for 21 days though the property 
is under attachment at the time of the presentation of 
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the petition. 121 Ind. Cas. 812=7 Rang. 815=A. 
I. R. 1929 Rang. 313. 

S. 9 (e) — Attachment in execution of 

award — Construction of S. 9 (e) . 

An attachment in execution of an award is not an 
attachment in execution of the decree of a Court 
within the meaning of S. 9 (e), for the purpose of 
creating an act of insolvency. 

S. 9 (e)j Presidency Towns Insolvency Act must 
he strictly construed in favour of the debtor to whom 
the matter of adjudication as* an insolvent under the 
Insolvency Law is one of vital importance. Any in- 
convenience arising out of such .a construction is for 
the Legislature to consider and remedy if they think 
proper by amendment; it is not for the Court to en- 
large the meaning of the words used by the Legis- 
lature. A.I.R. 1938 Sind 220=178 Ind. Cas. 653. 

S. 9 (e) — Attachment — In execution of 

award — Not covered. 

Attachment in execution of an award is no: attach- 
ment in the execution of a decree within the mean- 
ing of S. 9 (e) for purpose of creating an act of 

insolvency. 115 Ind. Cas. 584=32 C.W.N. 608= 
A.I.R. 1928 Cal. 840. 

S. 9 (e) — Attachment. 

Attachment of property in execution for more than 
21 days is not a continuing act of insolvency. Once 
these days have elapsed, the act of insolvency is com- 
pete. A.I.R. 1931 Cal. 246=57 Cal. 1274=131 
Ind. Cas. 590. , 

S. 9 (e) — Attachment — For over 21 days 

not a continuing act of insolvency. 

Attachment for more than 21 days is not a continu- 
ing act of insolvency, nor is* there a repetition of the 
act of insolvency at the expiration of every period of 
21 days. The act of insolvency contemplated is com- 
mitted on the completion of the first 21 days; and 
the period of three months within S. 12 (c) dates 
f.'om the day of completion of such 21 clays. 

In reckoning the 21 days, the day on which the 
attachment is levied is not to he computed. 106 Ind. 
Cas. 36=29 Horn. L.R. 1455= A.I.R. 1927 Bom. 
633. ,, 

S. 9 (e) — Charging order under O. 21, 

R. 49, whether ‘act of bankruptcy’. 

A charging order under O. 21, R. 49, Civil P. 
C., is not an attacliment within the meaning of S. 9. 
and is not, therefore, an act of bankruptcy within 
that section. A.I.R. 1931 Cal. 167= 34 C.W.N. 
1051=58 C. 624=130 Ind. Cas. 877. 

S. 9 (e) — Scope. 

A debtor can commit more than one act of insol- 
vency. Therefore, even if there had rlready b:en 
an act of insolvency committed as the result of a 
previous attachment for more than three weeks, iliere 
can be a second act of insolvency of the same nature. 
A.I.R. 1940 Mad. 958=52 M.L.W. 474= 0940) 2 
M.L.J. 495=1940 M.W.N. 990=191 Tnd. Cas. 
•687. 

(11) S. 9 (f). 

(See also S. 10. EXPLANATION..)) 

S. 9 (f) — Presentation of petition — Is an 

act of insolvency. 

Provided certain other conditions such as in S. 11 
and S. 14 arc fulfilled, the mere fact of the presen- 
tation of a petition for adjudication is enough on 


which to make the order. 94 Ind. Cas. 793=30 C. 
W. N. 173=A.I.R. 1926 Cal. 640. 

(12) S. 9 (g). 

S. 9 (g) — Distinction between S. 13 (4) 

and S. 9 (g) — Mere inability to pay, whether 
amounts to suspension of payment of debts. 

S. 13 (4) (b) provides that the Court shall dis- 
miss a petition for adjudication if the debtor appears 
and satisfies the Court that he is able to pay his debts . 
But S. 9 ( g ) : contemplates something entirely different. 
Not only must the debtor be unable to pay his debts 
but he must also convey to the creditor his intention 
not to pay. 

A declaration of inability by a debtor does not 
of itself and without reference to context or cir- 
cumstances, constitute an act of insolvency. A. I. 
R. 1936 Cal. 269=166 Ind. Cas. 657. 


S. 9 (g) — Essentials — Temporary suspen- 
sion — Form of notice — Speech to creditors — 
Power to amend petition — Dishonouring cheques. 

The dishonouring of cheques upon perfectly solvent 
current acccunt is a suspension of payment. 

A suspension of payment can be either a permanent 
suspension or a temporary suspension. Whatever 
1 cason may be advanced as to the cause of a suspen- 
sion and even when those reasons allege that pay- 
ment will, in all probability, be renewed at some 
future date, there is no doubt that such action on 
the part of a Bank, or a Chettyar firm, taking depo- 
sits, which is in the position of a private Bank, 
must amount to a suspension. •; ,, , 

Quite apart from the question of requisite notice, 
a stoppage of payment by a private Bank, when no 
justification for such stoppage can possibly be put 
forward except a temporary embarrassment must be a 
suspension within the meaning of the Act. 

1 he dishonouring of the cheques by reluming them 
to those who presented them is also a notice under 
S. 9 (g)-. 

A speech to the creditors may amount to such 
notice even though all the creditors had not assem- 
bled at the meeting if it was intended to apply to 
all of them. ' 

Where a notice of suspension has been given in a 
speech, it is a notice to all the world, and any other 
notice which follows upon such a statu- 
tory declaration is nothing but a mere repetition and 
has no statutory significance. A.I.R. 1933 Ramr 
363=12 Rang. 64=149 Ind. Cas. 723. g ‘ 


S. 9 (g) — Joint Hindu family — Managing 

member. b 

Where the members of a joint family firm instituted 
a suit for partition and the managing member who 
was appointed a Receiver stated to^the creditors that 
the firm was unable to pay its debts: 

Held, that there was_ an act of insolvency on the 
part of the firm sufficient to entitle the creditors to 
apply for adjudication of the firm as insolvent A 
I. R. 1931 Sind 179=25 S.L.R. 322=134 Ind 
Cas. 996. 

S. 9 (g) — Notice of suspension by one 

partner — Absence of evidence as to authorisa- 
tion by other partner — Whether act of insol- 
vency as regards firm. 

It is a fundamental principle of insolvency law 
that a person Is not to be adjudicated insolvent ex- 
cept for an act of insolvency which he has ]>erson- 
ally committed, or which has been committed by his 
agent under such circumstances that it must be taken 
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that the act of insolvency by the agent has been ex- 
pressly or impliedly authorized by the principal 
against whom an order of adjudication is sought. 

Where one of the partners of a firm gave notice of 
suspension of payment to his firms creditors : 

II chi, that in the absence of evidence that he was 
expressly or impliedly authorized by the other part- 
ner to cause the letter to be sent to the petitioning credi- 
tors, the letter could not be treated as a notice that 
the firm had suspended payment of its debts or as 
an available act of insolvency upon which a petition 
to adjudicate the firm could be based. A.l.R. 1932 
Rang. 101 = 10 Rang. 215=138 Ind. Cas. 189. 

S. 9 (g) — Prayer for order under S. 55 (4), 

C. P. Code is notice of suspension of payment. 

Where a judgment-debto.' brought before the Court 
at the instance of the judgment-creditors under S. 55 
intimates to the Court through his counsel that he in- 
tends to apply for an adjudication as an insolvent 
within one month and asks for an order of release 
under S. 55 (4) he thereby gives notice to that cre- 
ditor, although he may not he present in person and 
he represented by his counsel, that lie is about to sns- 
pend payment of debts He commits as *«£»•> 
act of insolvency within the meaning of S. . 
denev Towns Insolvency Act. and petition m n sol- 
vency can bc filed against him by another creditor. 

S 9 (g) Statement Jiy^debtor.^that^hCii is 

not in position to pay in ful 
to act of insolvency. 

\ statement by a debtor that he is not m a posi- 
A statement creditor may- or may hot 

non to Pa>' a l " ” that the debtor has suspended or 

3 » & 

statement is made. 

W here the debtor makes such a statement and his 
intention is to try to arrange with his more pressing 
creditors and to put off the evil day, he cannot be 
said to have suspended nor can he said to be aliout to 
suspend payment of bis debt. A.l.R. 1935 Rang. 
352=13 Rang. 686=159 Ind. Cas. 1055. 

S. 9 (g) — Strict proof, necessity of— Notice 

of suspension, what constitutes Debtor s prayer 
for extension of time till trade conditions im- 
prove— Whethe/ amounts to notice of suspen- 

sion. 

The proof of the commission of an act of insol- 
venev must be strict and precise, and where it al- 
leged that a debtor has given notice that he has sus- 
pended or is about to suspend payment of Ins debts 
1 he time place ami particulars of the notice should 
lU acci.ra.Sy specified. The suspension of payment 

OI his debts is a specific and deliberate (in the sense 
of intentional) act of the debtor, and the suspension. 

actual or intimated, must apply to all the 
Tt j- something different from and over and above 
inaiiliiv to pav. It is one of the several courses 
among which a debtor may elect when he finds him- 
self insolvent. 

Where a creditor demanded from his debtor the im- 
medinie payment of a mortgage debt which he deb- 
tor owed him and in reply *0 the ‘ cmand the deb - 
tor while admitting the debt, prayed that the credi- 
tor’ diould give him time until better trade conditions 
might ensue when he would be able to pav the debt, 
ntnl invited the creditor to assist him so far as he 


could in carrying on the business and thereby liqui- 
dating the creditor’s debt: J 

Hcld i that the letter did not imply that the debtor 
had suspended or intended or was about to suspend 
payment of debts that were due to his creditors gene- 
rally, and that it was not a notice of suspension of 
payment of debts. A.l.R. 1933 Rang. 41=11 
Rang. 96=143 Ind. Cas. 775. 

S. 9 (g) — Suspension of payment. 

Where a banking firm closest its doors and gives 
notice to its creditors that it is not going to make 
any further payments to its customers* this can be 
said to amount to an act of insolvency amounting to 
suspension of payment. But where a banker tells 
his customers, “I am unable to meet your demands 
owing to the peculiar circumstances, viz., that youi 
are all demanding instant payment of your dues, but 
give me time to satisfy you that I am perfectly sol- 
vent,” that cannot amount to a suspension ot £ ay ' 
ment. A.l.R. 1933 Rang. 280=149 Ind. Cas. 

1036. 

S. 9 (g) — Suspension of payment of debts 

generally— Whether act of insolvency— Debtor 
and creditor agreeing to treat non-payment of 
instalment under mortgage as act of insolvency 
— Debtor, if estopped. 

The law of estoppel does not operate and cannot 
operate to prevent the provisions of the Insolvency 
Act. having effect. It is an act of insolvency if a 
debtor gives notice to any of his creditors that he 
has suspended or that he is about to suspend payment 
of his debts but it must be noticed that he is suspend- 
ing the payment of his debts generally and not that he 
is suspending the payment of a particular debt. The 
fact that the insolvent and his creditor had agreed 
that default in payment of an instalment under the 
mortgage should he treated as an act of insolvency, 
does not make it incumbent upon the Court to re- 
gard it as an act of insolvency. What the Court 
has to consider is whether an act of insolvency as 
defined by the Act has been committed and in decid- 
ing the question it can only look at the provisions of 

the Act. A.l.R. 1937 Mad. 961=1937 M.W.N. 
928=46 M.L.W. 515=1. L.R. (1938) Mad. 123- 

173 Ind. Cas. 689. 

S. 9 (g) — Suspension of payment of debt, 

notice of — Oral and written notices alleged — 
Written notice informal — Oral conversation, held 
not formal notice. 

Where, under S. 9 (g), both written and oral 

notices of suspension of payment of debts were alleg- 
ed. and the correspondence comprising of written 
notice was of an informal nature: 

Held, that the conversation amounting to oral 
notice was not definite, format and deliberate, or in- 
tended to he understood in that sense. A.l.R. 1936 
Cal. 269=166 Ind. Cas. 657. 

S. 9 (g) — Suspension of payment — Petition 

and affidavit verifying same should be read to- 
gether — Sufficient details of facts. 

Where the petition for adjudication ' under S. 9 
(c). states that the debtor has given notice to his 
creditors that he has sus|>eiuled or that he is al>out 
to suspend payment of hi 5 debts and the affidavit veri- 
fving the petition shows that this is in fari the case, 
there is compliance with the law’s requirements. The 
l> -tit ion and the affidavit should 1)2 read together and 
if 1 lie petitioning creditor sets out in sufficient detail 
the facts on which he is relying, the debtor cafn 
have no complaint whether the information is con- 


* 9*7 


PRESIDENCY TOWNS INSOLVENCY ACT (1909', S. 9-12. S. 9 ( S ). 


* 9 *® 


lained in the petition or the affidavit. The Court 
has to be satisfied that there has been notice of sus- 
pension of payment or that the debtor has intimated 
to his creditors that he is about to suspend payment 
and the supporting affidavit Is filed for that purpose. 
A.I.R. 1942 Mad. 86=54 M.L.W. 438=1941 M. 
W. N. 916= ( 1941 ) 2 M.L.J. 598=200 Ind. Cas. 
780. 

S. 9 (g) — Suspension of payment — Notice 

of time, place and particulars. 

The proof of the commission of an act of insol- 
vency mtist be strict and precise, and where it is al- 
leged that a debtor has given notice that he has sus- 
pended or is about to suspend payment of his debt% 
the time, place ‘and particulars of the notice should 
he accurately specified and the allegations in the peti- 
tion cannot be supplemented by allegations in the veri- 
fying affidavit. A.I.R. 1935 Rang. 352=13 Rang. 
686=159 Ind. Cas. 1055. 

S. 9 (g) — Test — At meeting of creditors, 

debtor saying that if his offer of composition 
was rejected, he had nothing to give to credi- 
tors — Statement, whether amounts to notice. 

The test which is to be applied to a notice of susy 
pending payment is whether the language of the 
notice, be the notice a written notice or a verbal 
notice, is such that it could only lead the creditors to 
infer that if the offer of composition made by the 
debtor is not accepted, suspension of payment is the 
only alternative. Where, therefore, at the meeting 
of the creditors, the debtor, said that if his offer of 
composition was not accepted, he had no other assets 
whatever and there was nothing else that he cfould 
give to his creditors, even if there was no definite 
statement by the' debtor that he would liave to file his 
petition in insolvency, still his statement was a state- 
ment which could lead the creditors to infer only 
that he intended to suspend payment of his debts 
and. therefore, his statement amounted to an act 
of insolvency. A.I.R. 1938 Rang. 475=179 Ind. 
Cas. 526. . ; J 

(13) S. 9, Explanation. 

S. 9 — Explanation — Joint Hindu family — 

Managing partner making fraudulent transfer of 
firm’s property to pay debts of firm — Whether 
act of insolvency on part of all partners. 

•Where a partnership business is carried on by the 
members of a joint Hindu family and the managing 
partner of the firm wlio is also a managing member 
of the joint family makes a fraudulent transfer of 
the firm property to pay off the debts due to the firm 
and commits an act of insolvency, such act of insol- 
vency is also an act of insolvency on the part of other 
partners as the managing partner is an agent of other 
partners within the meaning of Explanation to S. 
9. A.I.R. 1938 Sind 82=32 S'.L.R. 672=175 Ind. 
Cas. 214. 

S. 9 — Explanation — Act of agent — If can be 

deemed to be those of principal. 

The mere fact of a person being ail agent of a firm 
cannot, in law. entitled him to allow a creditor to ob- 
tain an order of adjudication because lie, the agent, 
purports to commit an act of insolvency within the 
meaning of S. 9. It is incumbent on the Court to 
. require proof from the adjudicating creditor that the 
agent who is alleged to have committed the act of 
insolvency was expressly or impliedly authorised to 
do so or that the ordinary course of the business that 


he carried on for his principal, or that the nature- 
of such business wa s sufficient to justify the Court 
holding that the agent’s acts, should be considered in. 
the circumstances, to be the acts of his principal, 
llus is especially so in the case of an act of insol- 

oo!! Cy ,!^ d T er , Cl ^ (g) of S - 9 - A 1-R. 1933 Rang. 
280=149 Ind. Cas. 1036. 

S. 9 — Explanation — Position of agent of 

Chettyar Banks of Burma. 

The agent of a Chettyar firm in Rangoon can give 
the necessary notice of suspension amounting to ar. 
act of insolvency. The position of an agent or 
Aiyar of a Chettyar private Bank is, in this respect, 
very similar to the position of a Bengal gwnashta. 

A.I.R. 1933 Rang. 363=12 Rang. 64=149 Ind 
Cas . 723 . 

s - 9 — Explanation — Act of agent — Cannot 

be an act of insolvency. 

I lie mere fact that certain creditors went to the 
debtor's office, and were told by the agent that hi? 
master had stopped payment, would not be a notice of 
suspension by the debtor, since, in the ordinary 
course, an agent does not have an authority within 
tlie general scope of his agency, to commit an act of 
insolvency on behalf of his principal. 98 Ind. Cas.. 
431=28 Bom.L.R. 680= A.I.R. 1926 Bom. 383. 


(14) S. 9 (i) (Inserted in Bombay). 

S. 9 (i) (inserted by Bombay Act (15 of 

1939), and Bombay Insolvency Rules, R. 52-B: 
(3) — Validity of insolvency notice issued under 
S. 9 (i)-— Default in compliance with terms of 
compromise decree — Notice of insolvency issued 
under Insolvency Rules fixing a shorter period 
than that provided in the Act for the filing of 
affidavit of counter-claim — If ultra vires — 

Bombay Ordinance (3 of 1948)— If cures the 
defect. 



"" r t" 1 da,e ? and '<* rest payable annually 
was further provided that if default was committe 

m the payment of any instalment for a period of n ' 

monil. after the due date fixed iu the decree the full 

amount then outstanding would forthwith heroine du 

I'. payah!c - Another clause in the decree- provided 
hat on payment of the first instalment, the respondent 
von d assign jn favour of the appellant certain number 
01 deh.ntures 01 a particular company. The -mnel- 

f a,,ed «o J av the fi ist illst J u . n( - on Z jXI 

Jht sp cihed date and thereupon the respondent 
applied to the Bombay High Court for the issue "f 
an mcol vc ncy notice against the appellant under S 

\ ‘ m R Crt ? 1,1 ,he Presidency Towns Insolvencv 
Act by Bombay Act la C F 1039. The notice which 
was in the form prescribed by S. 52-B of the Bom- 
bay Insolvency Rules required the debtor to pay the 
nit ire sum due and gave him notice that if he so 
tailed to pay he would have committed an net of 
insolvency on which insolvency proceedings may he 
taken against him and that if lie had a counter- 
claim or set -oft which equals or exceeds the amount 
claimed and which he could not set up in the suit in 
winch the consent decree was obtained, he must 
within Si'zrti days apply to the Court to set aside the 
notice of insolvency by filing with the Insolvcncv 
Registrar an affidavit to that effect. The insolvcncv 
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notice was impugned by the appellant 'on the fol- 
lowing grounds : 

Held : (1)| That the contract contained in the con- 
sent decree did not consist of reciprocal promises to 
be simultaneously performed. The words in the 
consent decree did not necessarily show that it was 
within the competence of the parties that in the 
event of any challenge being thrown on the title of 
the debentures in future no matter how futile it 
may be, the judgment- debtor was relieved of the 
payment of the first instalment. The natural mean- 
ing of the clause was that it was for the iu'gment- 
debtor to pay the first instalment in the first instance 
and it was onlv after such payment was made that 
the creditor was to assign the debentures to him. 

(2) That the decree so far as the payment of 
the amount was concern :d was a decree in favour 
of the creditor applicant only and it could not be 
construed as a decree in favour of the several per- 
rons because those persons a'-so were eo-plaintitts. 

(3) That telling a judgment-debtor that he can 
ben fit by a ce tain defence is not casting any extra 
bm den or extra weight on him and it is not a require- 
ment of the notice in question. The period of t,u ty 
davs provided in the Act for raising the defence was 
not cut down by R. 52-B (3) of the Bombay Insol- 
vent Rules in compliance with which the notice was 
issued to the judgment-debtor calling upon h.m o 

file the affidavit of counter-claim or 

wtvn days. The rule only prescribed the Procedure 

f or facilitating the hearing Available to 

up to a particular stage that tletencc 

the debtor. The notice as is ucd undcj- thc^aw 

Even otherwise. BomDa> y notice, 

cured any defect, if any ex is i t cc did not 

Tint in the circumstances, me 10 ^ 
embarrass* or perplex the judgment-debtor. 

Patanjali Sustri, J 1 reserve my op.ruon on t ie 
oucstion as to the validity of R. 52-B (3) of tnc 
Insolvency Rules. It cannot be said that 
after Yhc passing of the Bombay Ordinance III of 
19-VH validating certain rules and notices, the question 

a™ ihe validity of R 52-B < 3 > ™ ^Tr ^0 
10 40 F.C.R. o 01=5 2 Bom. L.R. 18/— a.i.k. i : 

PC. 8=1949 F.L.J. 407 (F.C.). 

S. 10 — Adjudication by agreement. 

An order of adjudication passed in pursuance of 
an agreement between the parties without giving any 
opportunity to the debtor* to adduce evidence to 
rebut that of the petitioning creditor cannot stand. 

\ I.R. 1939 Mad. 603=49 M.L.W. 027=(1939) 

i M.L.J 907=1939 M.W.N. 573. 

S. 10 — Appeal — Parties. 


The Official Assignee ought to be made a party to 
an appeal from an order of adjudication. 34 C.W. 
X. 1051=58 Cal. 624=170 Ind. Cas. 877-A.I.R. 
1951 Cal. 167. 


S. 10 — Concurrent petitions by creditor and 

insolvent — Procedure. 

There is no legal bar to two separate adjudications 
of ilu* same person in respect of same debts when 
there is a creditor and al*p a petition by the debtor 
himself. The only result of this double adjudication 
is that the Court must, after the adjudication, make 
up its mind and make a definite order as to the parti- 
cular proceeds in which the insolvency shall proceed 
and the assets of the insolvent shall be realised. A. I. 
R. 1938 Rang. 475=179 Ind. Cas. 526. 


S. 10 — Contents of petition — Act of insol- 
vency not stated in petition but stated in veri- 
fying affidavit. 

Petition of adjudication of an insolvent under S. 
10, must contain clear and precise allegations of fact 
upon proof of which the Court would be enabled and 
entitled to adjudge a person insolvent. The act of 
insolvency must be referred to clearly and without 
ambiguity in the petition itself. Where it is not . so 
stated in the petition but is stated in the verifying 
affidavit* the affidavit in verification of the petition 
cannot be regarded as part of the petition itself and 
Ihc petition must fail. A. I.R. 1937 Rang. 53=167 
Ind. Cas. 585. 


S . 10 — Contents of petition — Act of insol- 
vency. 

If an act of insolvency, as defined in S. 9 is not set 
out in the petition, then the petition is incompetent. 
It is not correct for a creditor to make various allega- 
tions of acts which are not acts of insolvency as defin- 
ed in the section, and then endeavour to prove by 
evidence that, as a matter of fact, an act of insolvency 
as defined in S. 9, had been committed. It is not a 
question of mere verbal defects coming in the way of 
a petitioning creditor. 

A man may suspend payment, but if he does not 
give notice to his creditors, then that is not an act of 
insolvency. Again, a man may declare his inability 
to meet his creditors, hut unless he declares such in- 
ability to one of bis creditors, that is not a notice 
that he lias suspended, or is about to suspend, pay- 
ment of his debts. 96 Ind. Cas. 435=50 Bom. 624 
=28 Bom. L.R. 677=A.I.R. 1926 Bom. 405. 


S. 10 — Contents of petition — Act of insol- 
vency must be definitely specified. 

It is absolutely necessary that an application for 
the adjudication of a debtor, by a creditor, on the 
ground that an available act of insolvency had been 
committed must definitely allege what available act 
or acts of insolvency were committed as detailed in 
that section. It is not sufficient to make some 
vague allegations in the petition, and then endeavour 
by means of evidence to prove that certain available 
acts of bankruptcy have been committed. 98 Ind. 
Cas. 431=28 Bom. L.R. 680=A.I.R, 1926 Bom. 
383. , 


S. 10 — Creditor’s petition — Decree obtained 

as trustees — Insolvency notice omitting to men- 
tion character of decree — Notice invalid. 


Where a decree is obtained by the decree-holders 
as trustees, while the insolvency notice requires the 
debtor* to pay to the decree-holders in respect of the 
decree obt ahierl by them and neither, in the title nor 
in the body of the notice, it is stated or suggested 
that the decree-holders had not obtained their de- 
cree in tlu-ir own personal right but in their capacity 
as trustees, the notice is calculated to perplex the 
debtors and is invalid. A. I.R. 1945 Bom. 165=46 
Bom. L.R. 871=1. L.R. (1945) Bom. 395. 


S. 10 — Representative capacity — Decree — 

No adjudication. 

A Hindu had incurred certain liabilities _ and died 
and his son succeeded <0 the assets of his father. 
The petitioning creditor having obtained a decree 
against the son as representing his father applied to 
have him adjudicated as insolvent. 

Hel<*: that the debt is not personally enforceable 
and so the 'son cannot he adjudicated an insolvent ; 
41 Mad. 824, Rel. on.; A.I.R. 1926 Mad. 133, Expl. 
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104 Ind. Cas. 642=26 M.L.W. 400=50 Mad. 981= 
A.I.R. 1927 Mad. 922=53 M.L.J. 403. 

S. 11 — Business contemplated. 

The business contemplated by S. 11, cl. (b) is not 
by a general agent who carried on business in his 
own name for diverse constituents on payment to him 
of a commission. 

A certain business which was carried on at Karachi 
was not a business of a firm outside British India 
but of the commission agents who inter alia made 
transactions on behalf of the firm of the opponents 
and all the transactions were invariably made by 
the commission agents in their own respective names 
and they were personally responsible to the local dea- 
lers: . . 

Held , that under the circumstances, the mere fact 
that the opponents’ firm employed the services of 
these agents to sell goods sent to them from up coun- 
try or to enter into forward contracts of sa'e and 
purchase on behalf of the opponents’ firm, -would not 
by itself be sufficient to give jurisdiction to the 
Court at Karachi. A.I.R. 1933 Sind 202=27 S. 
L. R. 298=144 Ind. Cas. 885. 

S. 11 — Business contemplated — Not that is 

carried on by general agent. 

The business contemplated by the section should be 
carried on within the limits of the Court either 
personally by the defendant or by his agent pro- 
perly and strictly so-called and under his effective 
■control, but not 'Ey a general agent who carries on 
business! in his own name for diverse constituents on 
payment to him of a commission. 112 Tnd. Cas. 
134=23 S’.L.R. 229= A.I.R. 1929 Sind 24. 

S, 11 — “Carrying on business.” 

.“Carrying on business”, though a very indefinite 
term, means, entering into transactions which may 
result in personal liabilities. 164 Ind. Cas. 627= 
39 C.W.N. 324. 

, S. 11 — Carrying on business — Test. 

S. 11 (d)» is applicable where the application is 
against a firm of debtors and not against an indivi- 
dual debtor. It is necessary in order to give the 
Court jurisdiction to pass an order of adjudication 
that the firm of debtors carried on business within 
a year of the dale of the application .within the 
Covirt’s jurisdiction. The onus is on the applicant to 
prove the fact/ 

Tl?c question for determination in such a case in- 
dicated . 

The debtor film had a servant permanently em- 
ployed within the jurisdiction of 111? Court. The 
servant used to watch over the interests of his mas- 
ter, give directions for sale when instructed to do so. 
bring brokers to the general agent, check weiglnnents. 
hand over railway receipts and sec that the goods 
were sold at the best available price make entries 
in his books and keep his master informed and one 
of the partners of the firm used to come every tew 
months for a few days in connection with business 
nf the firm: 

Held, that the debtor firm carried on business 
within the jurisdiction of the Court. A.I.R. 1933 
.Sind 250=27 S.L.R. 157=150 Tnd. Cas. 453. 

. S. 11 — Carrying on business. 

So long as there are debts of the business being 
discharged and assets being got in, a business must lie 
regarded as still being carried on. The appointment 
of a Receiver cannot prevent the order of adjudi- 
cation being made. The legislature could not have 
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intended that an insolvent firm should be allowed 
to evade its responsibilities and obligations by the 
device of one member of the firm bringing a suit 
against another member and applying to the Court 
to appoint a Receiver. 91 Ind. Cas. 127=22 M. 
L. W. 411=1925 M.W.N. 749=48 Mad. 795= 

A.I.R. 1925 Mad. 1249=49 M.L.J. 457. 

# • 

S. 11 — Confinement of person in jail for 18 

months prior to filing of petition — Jurisdiction 
of Court within whose jurisdiction jail is 

situated.- * . . • 

Confinement of a person in Rangoon jail for 18 
months prior to the institution of the petition for 
his insolvency is sufficient to constitute him a resi- 
dent in Rangoon for over 12 months for purposes 
of S. 11, Presidency Towns Insolvency Act, and the 
Rangoon Court has jurisdiction to entertain it. A. 
I. K. 1935 Rang. 343=13 Rang. 192=159 Ind. 
Cas. 217. 

S. 11 — Debtor found “working for gain” 

within jurisdiction of Court but not “carrying 
on business” — Petitioning creditor, if should be 
relegated to fresh application — Jurisdiction. 

A debtor is adjudicated for his own demerits, or 
it may be his misfortune, and the merits of the peti- 
tioning creditor are not material. Therefore, the 
p inciple that if the defendant in a civil suit is not 
prejudiced, a defect in the pleadings ought not to 
he allowed to defeat a just claim, applies to the in- 
solvency proceeding, at least to~ 'applications for ad- 
judication, for the protection of public interest is a 
consideration in such cases. 

Consequently, where, on an insolvency petition, it 
is found that the debtor does not carry on business 
within the Court’s jurisdiction but works for gain, 
the Court should assume jurisdiction and grant the 
relief instead of relegating the petitioning creditor 
to a fresh application. 164 Tnd. Cas. 027=39 C. 
\V. N. 324. 

S. 11 — Distinction between "carries on 

business” and “works for gain.” 

In the Act, a distinction has been drawn between 
“carrying on business” and “working for gain”. 

Where the debtor merely manages a business under 
a power-of-attorney given to him by his son, who 
owns the business, the debtor technically works for 
gain. 164 Ind. ,Cas. 627=39 O.W.N. 324. 

S. 11 — Dwelling house. 

It is sufficient for the requirements of S. 11 (b) 
that the debtor has had a dwelling home, within the 
High Court’s original jurisdiction limits, available 
for his occupation as a dwelling house should he 
choose to dwell there, although lie has ordinarily resid- 
ed elsewhere and has not actually dwelt in the house 
within the year previous to the presentation of the 
insolvency petition. 31 M.L.W. 229=1930 M. 
W. N. 99= A . I.R . 1930 Mad. 544=58 M.L.J. 

189. 

S. 11 — Delling house — What does not consti- 
tute. 

The debtor was an engine driver in the employ- 
ment of the M.S.M. Ry. Co. and for the four years 
immediately preceding the presentation of hu insol- 
vency petition he had been engaged in the work of 
engine driver in Nellorc district, where he ordinarily 
resided during that period. The debtor had a house 
within the O'dinary original civil jurisdiction. But 
it appeared from evidence that this house was the 
dwelling house of his mother, his sisters and their 
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children to whom 'he contributed money for the rent 
with the object of helping them. 

Held: that his providing money to enable his 
mother and sisters to live in this house could not 
make it his establishment or his dwelling house and, 
therefore, the house could not be regarded as the 
debtor’s dwelling house within the meaning of S. 11 
(b). 31 M.L.W. 315=1930 M.W.N. 406=A. 
I. R. 1930 Mad. 354=58 M.L.J. 187. 

S. 11 — Foreigner. 

A foreigner not committing any act of insolvency 
during his personal residence in British India cannot 
be adjudged insolvent by a Court in British India. 
A.I.R. 1938 Bom. 161=40 Bom. L.R. 33=1. L.R, 
(1938) Bom. 301=174 Ind. Cas. 361. 

t 


S. 11 — Interpretation — Agent. 

The words “either personally or through an agent” 
were introduced for the purpose of removing a doubt 
which might otherwise have existed as to the juris- 
diction of the insolvency Court over foreigners carry- 
ing on business within the jurisdiction of the insol- 
vency Court by the employment of agents or mana- 
gers properly and strictly so-called, and not for 
including purchases and sales made by employing a 
commission agent. 112 Ind. Cas. 134=23 S.L.R. 

229= A.I.R. 1929 Sind 24. 

S. 11 — Motive for residence — Immaterial. 

A debtor's motive in taking up his residence in a 
particular place does not affect the question whether 
lie is to be deemed to have “ordinarily resided there. 
31 M.L.W. 229=1930 M.W.N. 99=A.I.R. 1930 
Mad. 544= 58 M.L.J. 189. 

-S. 11 — Working for gain — Place of payment, 


whether the test — Occasional visits to a plac 
Sufficiency. 

Under S. 11 (c), a person may be working for 

gain in more than one place. The place where pay- 
ment is made to person is not the test but one 01 the 
ingredients which has to bo considered in determining 
where a person works for gain and the important 
point to be considered in this connection is the place 
where the money is actually paid and not the place 
where the pay-sheets arc made out or where payment 
may be regarded as notionally made.^ Occasional 
visits would not constitute what is required under S. 
11 (c) as personally working for gain. A.I.R. 1932 
Bom. 432=34 Bom. L.R. 844= 56 Bom. 530=139 
Ind. Cas. 591. 

■S. 12 — Unliquidated sum. 


It is only when the account is of a simple nature 
that it can form the basis of insolvency proceedings. 
If there arc entries in the accounts which arc open 
to serious disputes, and the account is subject to 
counter-claims and an enquiry is necessary to ascer- 
tain which items and \yhich counter-claims are true, 
then it is not a claim for a liquidated sum and the 
Insolvency Court cannot accept such a claim as the 
basis for adjudicating a person insolvent. A.I.R. 
194.3 Mad. 766=56 M.L.W. 538= (1943) 2 M.L.J. 
361=1943 M.W.N. 573=210 Ind. Cas- 640. 

g 12 (i) (c) — Amendment application filed 

beyond three months— When can be allowed. 

S. 12 (1 ) (c) makes the occurrence of an act of in- 
solvency within three months from the date of the 
presentation of the jictition one of the three condi- 
tions precedent to a lawful presentation. If any of 
these conditions are unfulfilled, the petition is incom- 
petent. Where an application for amendment is filed 
more than three months after the alleged act of insol- 
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vency is committed, and the effect of granting as 
amendment would be to give the petitioning creditor 
rights which they would not have had, had they 
sought to file their petition on the date when they 
applied for the amendment, the amendment should not 
be permitted in such circumstances. A.I.R. 1934 Sind 
177=153 Ind. Cas. 822. 

S* 12 (I) (c) — Attachment for more than 21 

days, whether continuing act of insolvency — 
Petition more than three months after 21 days, 
competency of. 

Attachment of property in execution for more than 
21 days is not a continuing act of insolvency. Once 
these days have elapsed, the act of insolvency is com! 
plete and no petition can be founded upon it after th*> 
expiration of three months from the completion of 
the period of 21 days. A.I.R. 1931 Cal, 246=57 
Cal. 1274=131 Ind. Cas. 590. 


;S. 12 (1) (c) — Date of transfer. 

Where the mortgage was executed beyond three 
months but mortgagee took possession within three 
months of the application. Held, that there was no 
transfer by the insolvents in Jaw or in equity within 
the meaning of the Act at any time within three 
months before the presentation of petition 75 Ind 
Cas. 203=24 Bom. L.R. 861=A.I,R. 1923 Bom! 

lsJ/ • 

Ss. 12 Cl) (c), 9 — Mortgage and subsequent 

transfer of possession— The two transactions 
should not be considered as separate in consider- 
ing act of insolvency. 

Transfer of possession in pursuance of a mortgage 
should not be severed from the original transaction 
from which it ensued, in considering whether there 
was an act of insolvency. The transaction must be 
taken as a whole because the transfer of possession 
is only a necessary corollary of the mortgage. In 
sucli case, a mortgage executed more than threei 
months before the presentation of the petition can- 
not be an available act of insolvency on which a 
petition by a creditor can be founded. A.I.R. 1937 
Rang. 16=167 Ind. Cas. 96. 


-S . 12 (1) (c) — Transfer — When operates. 

Where there arc certain properties of the insolvents 
assigned absolutely by way of mortgage and certain 
other properties charged by way of floating security 
the tact that these other properties are charged by 
way of floating security, docs not prevent there being 
any ’transfer’ of their property until the mortgagee 
takes possession. 75 Ind. Cas. 203=24 Bom. L.R. 
861 = A.I.R. 1923 Bom. 107. 

S. 12 (2) — Estimate of security — Enquiry 

into. 

Where a creditor gives an estimate of his security, 
the Court will not enquire into its correctness, if it 
is a genuine estimate. 107 Ind. Cas. 860=5 Rang. 
685=A.I.R. 1928 Rang, 36. 

Ss. 13 and 12 (1) (a) — Right of insolvent 

after petition by Creditor is presented. 

An insolvent can question the right of the peti- 
tioning creditor to figure as creditor, and the official 
assignee after insolvency, can enquire and strike out 
his name if necessary from the creditor’s list. 20 
C.W.N. 095=37 Ind. Cas. 71. 

S. 13 (1) — Mere allegation as to notice of 

suspension — Sufficiency of — Evidence of acts of 
insolvency not mentioned in petition — Whether 
can be adduced. 

A creditor has not only to put forward In his peti- 
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tion a specific act of involvency as* contained in S . 
9 of the Act, but he has also to prove that an act of 
insolvency has actually been committed. The cre- 
ditor’s petition also according to S. 13, Presidency 
Towns Insolvency Act, must be verified by an affi- 
davit or affidavits of some person on his behalf 
having knowledge of the facts. After an order of 
adjudication has been made on specific acts of insol- 
vency contained in affidavit filed in support of the 
creditor’s petition, the Court is not empowered to 
allow evidence to be given of acts of suspension of 
payment other than those contained in the petition 
and the affidavits filed. A.I.R. 1933 Rang. 280= 
149 Ind. Cas. 1036. 

S. 13 (2) — Decree against one of two par- 
ties trading together — Application for adjudica- 
tion of both as insolvents — Maintainability of 
— Partnership debt — Sufficiency to support ad- 
judication order against both — Judgment against 
one joint and several promisor, whether bars 
suit against the others. 

A judgment against one joint and several promisor 
is no bar to a subsequent suit on the contract or ob- 
ligation against the other or others. There can be 
no res judicata upon a cause of action against a co- 
promisor. 

Where a father and son were conducting business 
together and a decree was passed against the son 
alone, but both the father and son were sought to be 
adjudicated as insolvents: 

Held, that if it is proved that the debt in dispute 
is a partnership debt, its existence will suffice to 
support an adjudication order against both the 
father and son. A.I.R. 1933 Bom. 407=35 Bom. 
L.R. 881=145*' Ind. Cas. 619. 

S. 13 (2) — Facts under S. 13 (2) made out 

— Onus of proof — Motive of petitioning creditor. 

When the necessary facts under S. 13 (2) have been 
made out, the petitioning creditor is entitled to an 
order and it is for the debtor to satisfy the Court that 
that right should be taken away under S. 13 (4) ( b ). 
When a creditor is entitled to file a bankruptcy peti- 
tion, iiis motive in doing so is immaterial. A.I.R. 
1936 Mad. 27= 70 M.L.J. 545=43 M.L.W. 280= 
162 Ind. Cas. 722. 

— — S. 13 (2) — Mere existence of decree, if suffi- 
cient — Court, whether estopped from disputing 
decree. 

In insolvency, the question which arises is not mere’y 
one between the petitioning-crcditor and the judgment- 
debtor. The rights of other creditors of judgment- 
debtor have to be considered. If an order of adjudi- 
cation is made, the rights of those creditors to recover 
payment independently of their own debts are taken 
away. Therefore, the Court must consider whether 
the petitioning creditor in fact has a good debt, and it 
is not bound by any decree as between the creditor 
and the debtor. The debtor may be estopped from 
disputing the decree but the insolvency Court is not 
estopped; the Court must be satisfied about the 
validity of the debt in the interests of the other 
creditors. A.I.R. 1941 Bom. 62=1. L.R. (1941)| 
Bom. 156=42 Bom. L.R. 1078=193 Ind. Cas. 54. 

S. 13 (3) — Creditor’s application — Examination 

of insolvent, necessity for. 5 C.W.N. 91. 

S. 13 (3) — Notice — Non-service not formal 

defect. 

The omission to serve the notice contemplated by 
S. 13 (3) is not a formal defect or irregularity 
within S. 118. It is of fundamental importance 


that an adjudication order should not be made to 
the prejudice of an alleged insolvent till notice of 
the institution of the proceedings has been served on 
him. The burden lies upon the creditor to establish 
that the insolvent has> waived the defect caused by 
the non-service of the notice. 66 Ind. Cas. 886=34 
C.L.J. 349= A.I.R. 1921 Cal. 106. 

S. 13 (4) — Scope of inquiry — Confined to the 

acts of insolvency alleged. 

Under S. 13 the Court ought to confine itself to 
the particular act of insolvency alleged on the peti- 
tion and it is not incumbent upon the Court to embark 
upon a long and roving enquiry into the general fin- 
ancial condition of the judgment-debtors; the langu- 
age of S. 13 (4) is against the contention that the 
Court is bound to look into anything outside the act 
of insolvency alleged in the petition. 83 Ind. Cas. 941 
=39 C.L.J. 512=A.I.R. 1924 Cal. 964. 

S. 13 (4) (b)— “Ability to pay”. 

What is» meant fiy “ability to pay” is not merely 
that the man has assets, if liquidation proceeds, 
might in the result provide sufficient money to dis- 
charge his debts. The expression means that he 
is not so embarrassed that he could not meet his 
debts, in the ordinary way. When assets are not liquid 
assets^ and therefore, debts cannot be paid, that is 
a circumstance in favour of liquidation. A.I.R. 1939 
Rang. 150=181 Ind. Cas. 917. 

S. 13 (4) (b) — “Ability to pay debts” — Onus 

of proof. 

What the Act means by “ability to pay debts” in 
S. 13 thereof is not merely that the man has assets 
which, if liquidation proceeds, may, in the result * pro- 
vide sufficient money to discharge his debts. It means 
that he is not so embarrassed that he cannot meet his 
debts in the ordinary way by making legal lender 
and discharging his debts. 

The circumstance that a man has assets and the 
assets are not liquid assets and therefore, lie cannot 
pay his debts is a circumstance which stands in 
favour of having a liquidation and not against having 
a liquidation. 

The burden of proof of ability to pay the debts in. 
order that the creditoi’s petition may be dismissed 
is on the debtor himself. A.I.R. 1933 Cal. 417=60 
Cal. 345=144 Ind. Gas. 142. 

S. 13 (4) (b) — “Other sufficient cause” — 

Deposit by debtor of whole amount due to peti- 
tioning creditors before adjudication, if suffi- 
cient cause. 

A deposit in Court by the debtor made long before 
the date of adjudication of the whole amount due to 
the petitioning creditors for withdrawal by the cre- 
ditors conditionally cannot be considered as “suffi- 
cient cause” within the meaning of S. 13 (4) ( b ) 
so as to refuse adjudication. A.I.R. 1938 Sind 82 
=32 S.L.R. 672=175 Ind. Cas. 214. 

S. 13 (4) (b) — “Other sufficient cause” — 

Interpretation . 

The Act is based on the English Bankruptcy Act 
and the words “other sufficient cause” in S’. 13 (4) 
(by should not be construed a s ejtisdetn generic in 
relation to the earlier part of the section. The 
widest possible interpretation 'should be put on the 
words. 

Where a creditor’s petition for adjldication is 
filed, the judicial discretion can be used in favour 
of debtors only on the principle of estoppel and on 
fraudulent or improper conduct on the part of the 
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petitioning creditor. A.I.R. 1936 Mad. 27.-43 M. 
LAV. 280= 70 M.L.J. 545=162 Incl Cas. 722. 

S. 13 (4) (b) — Other sufficient cause — 

Spiteful conduct of petition. 

A creditor, wlio has acted in any way which would 
be equivalent to an assent, recognition or approval 
of a certain arrangement or who had taken advant- 
age or was willing to take advantage or an arrange- 
ment come to between him and the debtor in order 
to realise the moneys due to him without recourse 
in the first instance being had to the attached pro- 
perties being put up for sale, should not be allowed to 
turn round and p.oceed in barkuptcy as if there 
had been a clean siatc from the start. A creditor 
who takes legitimat steps for enforcing, payment 
of the debt due to him is entitled if his demands are 
not satisfied to proceed in bankruptcy; but, on the 
other liand, if as a matter of fact indications are 
not wanting on the affidavits on record, which show 
that the proceedings in bankruptcy and the persis- 
tence in them are spiteful, that in itself is a sufficient 
cause for refusing, on the petition of the creditors, 
to make an adjudication order. 83 Ind. Cas. 941= 
39 C.L.J. 312=A.I.R. 1924 Cal. 964. 

S. 13 (4) (b) — Scope. 

Distinction l>ctween S'. 13 (4) ( b ) and S. 9 ( g ) 
pointed out. A.I.R. 1936 Cal. 269=166 Ind. Cas. 
657. 

S. 13 (6)— Proceedings for postponement 

of question whether there was debt or not — 
Conditional adjudication order, if should be 
added to order for furnishing security. 

The actual provision in sub S. (6), S. 13, con- 
templates that there should be a stay for such period 
as may be necessary for the determination of the 
other matters in issue between the patics and that 
ultimately there shall be a trial on the question relat- 
ing to the debts. The sub-section does not contem- 
plate that a conditional adjudication order should be 
added by way of sanction, to an order for fur- 
nishing security in connection with postponement of 
determination of the question as to whether or not 

there was a debt. A.I.R. 1935 Cal. 81=61 Cal. 924 
= 154 Ind. Cas. 524. 

S. 13 (6) — Stay of proceedings. 

It is only when the petitioning creditor’s debt is 
disputed that the Court can stay proceedings under 
S’. 13 (6) of the Presidency Town Insolvency Act. 19 
Bom.L.R. 365=40 Ind. Cas. 207. 

Ss. 13 (8), 15 (2), 21 (1)— Adjudicated in- 
solvent — If can withdraw petition. 

S. 13 (8). and S. 15 (2) apply to pending insol- 
vency petitions before an order of adjudication is 
made, and therefore an adjudicated insolvent can- 
not be permitted to withdraw his petition on the 
ground that he has settled with the creditors. To 
bring the cases within S. 21 ( 1 ) the debts must 
have been paid in full and his antecedent conduct 
should justify the court to exercise its discretion in 
Ins favour. 38 Bom. 200=15 Bom.L.K. 748=20 
Ind. Cas. 859. 

Ss 14, 15 and 21 — Adjudication when can be 

annulled— Rights of debtor to be adjudicated 
an insolvent. 

An insolvency court can annul an adjudication 
order made by it if it thinks that it had hem got 
by an abuse of the powers o f court. Per Mttkc r - 
;> J — Tt is not that a court must pass an order 
<»f adjudication merely because the conditions men- 


tioned in Sa. 14, 15 exist in the case of the appli- 
cant. It is its duty to see whether the application 
constitues an abuse of powers of court. An adjudi- 
cation order cannot however be legitimately annul- 
led or refused on the ground that the applicant lias 
shown undue preference to one creditor and is then 
guilty of misconduct. 44 Cal. 899=25 C.L.J. 83 
=21 C.W.N. 298=39 Ind. Cas. 199. 

S. 14 — Estate of debtor already under 

Court of Wards. 

Debtor satisfying conditions must be adjudged in- 
solvent although his estate may be already in hands 
of Court of Wards.. A.I.R. 1941 Cal. 505=1. L 
R. (1941) 1 Cal. 318=196 Ind. Cas. 170. 

S. 14 — Indirect or malicious motive — Whe- 
ther a ground for restraining person from exer- 
cising legal rights. 

If a person is entitled to exercise a legal right, 
normally he is not to be restrained from doing that 
which the law allows merely because he is actuated 
by an indirect or malicious motive. At the same 
time, if insolvency proceedings are initiated or pro- 
secuted not bofta fide but with a view to extortion or 
fraud or oppression, it would be a shocking thing 
for any Court of Justice to be made an instrument of 
such a proceeding. A.I.R. 1934 Rang. 292=12 
Rang. 335=156 Ind. Cas. 345. 


— - — • - — {/I VVVWUU 

order— Setting aside of — Review. 

,1 3:>0 4 . of f , he 9 vil Proced ure Code contemplates 

• bat on the date fixed for hearing, the Court ^hill 
c-xamme the judgment -debtor in ffie preset of the 
persons on whom notice has been served or their 
pleaders. This should be strictly carried out. If 
the objector had no notice of the application for in- 
solvency. he ,s entitled to apply under S. 103 of the 
( ml Procedure Code to set aside an e.r -ta r tc order 
passed under S 350 of the Code: but if notice had 
hcen served on him and he was prevented by any 
sufficient reason from appearing and if the case was 
heard ex- parte „ n der S. 350 he is entitled to make 
an application under 9. 623 of the Code to set 
a^ide the ex-par tc order on the ground that it was 

m contravention of S. 305. 7 C.L.J. 268. 


-S. 14 — Insolvency, declaration of — Unfair 
preference— “Act of bad faith"— “Payment”. 

Assignments of actionable claims are “dispositions 
of property* within the meaning of S'. 351. C.P.C. 
If a man on (he eve of bankruptcy tmakes a pay- 
rnent to a particular creditor the presumption im- 
mediately arises that he makes that payment with 
the dominant view of giving a preference to that 
creditor over his other creditors. It is a presump- 
tion which would arise from the transaction. It is 
sufficient to constitute an unfair preference if the 
preference is the substantial, effectual or dominant 
view of the debtor, though not the sole view A 
preference might he an “unfair, preference” even 
1 hough the payment might, never have been made 
out for pressure, if it was also the fact that the 
payment would never have been nude but for the 
desire to prefer in the sense that the desire was the 
dominant view of the debtor. Held also . that in 
the circumstances of the case there was no unfair 
preference. 18 M.L.J. 189=2 M.L.T. 57. 


~ S - 15— Fresh petition after discharge. 

1 bo |>ctitioncr who filed an insolvency case in 1904 
mid had been granted his personal discharge can again 
tile a fresh petition of insolvency in respect of debts 
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contracted subsequent to his personal discharge. 4 
Bur. L.T. 87=10 Ind. Cas. 792. 

S. 15 — Interpretation.- 

The words ‘‘ought to have been presented before 
some other Court,” in S*. 15 mean "ought, as a mat- 
ter of convenience, to have been presented before 
some other Court’. A.I.R. 1952 Bom. 432=56 
Bom. 530=34 Bom. L.R. 844=139 Ind. Cas. 591. 

S. 15 — Inability to pay debts — Strict proof 

— Necessary. 

The allegation by the petitioner-debtor of inability 
to pay his debts is not a mere matter of form, but 
goes to the foundation of the debtor’s right to claim 
the benefit of the Insolvency Act . The Court, 
therefore, ought not to make an adjudication except 
upon a proper petition, and that when it appears that 
the adjudication has been wrongfully made, the 
Court ought to rescind it. 31 M.L.W. 229=1930 
M.WIN. 99= A.I.R. 1930 Mad. 544=58 M.L.J. 
189. 

S. 15 — Inability to pay debts — Proof — 

Necessity. 

Phillips, Offg. C.J . — The allegation of inability 
to pay the debts is a substantial part of the debtor’s 
claim to be declared insolvent, and, if that fact is 
not proved, he would not be entitled to present a 
petition. 108 Ind. Cas. 208=1928 M.W.N. 62= 
A.I.R. 1928 Mad. 394. 

S. 15 (2) — Withdrawal of petition — S. 13 

(8) — Impossible after adjudication. 

A debtor who has been adjudicated insolvent on 
his own petition cannot, even with the leave of the 
Court, withdraw his petition. S. 15 (2) of the 
Act only applies to petitions that are pending before 
any order has been made, as also does S. 13 (8) 
dealing with petitions by creditors and that once 
an order of adjudication has been made the debtor 
becomes an insolvent and remains so until the order 
of adjudication is annulled or he obtains his discharge. 
38 Bom. 200, Foil. 90 Ind. Cas. 969=3 Rang. 343 
= A.I.R. 1925 Rang. 351. 


(1) Adjudication by different Courts. 

Ss. 17, 22 and 51 — Adjudication by different 

Courts — Priority of — Vesting — Effect of later 
adjudication — Balance of convenience — Order 
of adjudication — Specification of acts of insol- 
vency. 

Where there are several adjudications by different 
courts all the properties of the insolvent vest in the 
Official Assignee of the Court which made the prior 
adjudication and will not be divested from him by 
the subsequent adjudication of another Court even 
though the later adjudication is based on earlier acts 
of insolvency. S. 51 of the Act has not the effect of 
divesting property vested in an Official Assignee 
under a prior adjudication. Where it is found that 
the estate should be administered by the Court in) 
which the later adjudication was made, steps should 
be taken to annul the previous adjudication. An 
order of adjudication should specify the acts of in- 
solvency on which it is made, as the insolvency re- 
lates back to the dates of the acts of insolvency which 
are found to have been proved. 42 Mad. 121=35 
M.L.J. 533=24 M.L.T. 455=9 L.W. 36=49 Ind. 
Cas. 210. 

(2) Adjudication Order — Effect. 

S. 17 — Adjudication order — Effect. 

When a person is adjudicated an insolvent, the 
whole of his property passes to the Official Assignee 
by virtue of the vesting order passed under the Presi- 
dency Towns Insolvency Act. Consequently nothing 
is left vesting in the insolvent which would give him 
a cause of action. So a suit by an insolvent in his 
own name, after his adjudication, cannot be maintain- 
ed and the substituting the name of the Official As- 
signee later on is adding a new plaintiff within Limi- 
tation Act, S. 22 . 95 Ind. Cas. 538=28 Bom. L.R. 
554=A. I.R. 1926 Bom. 366. 

S. 17 — Adjudication order — Effect of — Non- 

transferable occupancy — Does not vest. 

Where an occupancy is not transferable, it cannot 
be sold m execution of a decree and accordingly does 
not vest in Official Receiver. 121 Ind. Cas 876= 
A.I.R. 1930 Sind 75. 


S. 17. 

Synopsis. 

(1) Adjudication by different Courts. 

(2) Adjudication order — Effect. 

(3) Adjudication pending suit. : 

(4) Adverse possession. 

(5) After-acquired property. 

(6) Applicability. 

(7) Construction. 

(8) Damages for breach of contract. 

(9) Damages for loss of credit and reputation. 

(10) Discharge. 

(11) Foreign firm. 

(12) Partnership — Surviving partner insol- 
vent. 

(13) Property. 

(14) Provident fund. 

(15) Scope. 

(16) Secured creditor. 

(17) Son’s interest. 

(18) Official Assignee. 

(19) Suit after adjudication. 

(20) Vesting — Date of. 

(21) Miscellaneous. 


S. 17 — Adjudication order — Effect. 

All transactions between the insolvent and the 
creditor conducted behind the back of the Official 
Assignee and without informing the Court, must be 
considered as null and void. 87 Ind. Cas 9^9=27 
Bom. L.R. 419=A.I.R. 1925 Bom. 346. 

S. 17 — Adjudication order — Effect. 

After the adjudication order, a proceeding for the 
arrest of the judgment-debtor cannot be commenced 
against the insolvent without the leave of the Insol- 
vency Court, but there is no provision in that section 
expressly prohibiting the continuance or completion 
of a proceeding commenced before the adjudication 
order, except in so far as it may involve an applica- 
tion for a remedy against the property of the insol- 
vent . 

On production of the order the duty of the Judge 
is to require the judgment-debtor to give security 
that he would appear, when called upon, in any pro- 
ceeding or upon the decree in the execution of which 
he was arrested . The object of this requirement is 
to compel the insolvent when he has obtained an 
adjudicating order to be also reasonably diligent in 
nroceedine with his insolvency in a bona fide manner. 
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89 Ind. Cas. 381=3 Rang. 187=A.I.R. 1926 Rang. 
305. 

• ■ S. 17 — Adjudication, order — Effect. 

The words “other legal proceedings” in S. 17 of 
the Presidency Towns Insolvency Act include an 
application for arrest in execution of a decree and 
no such application can be made against an insolvent 
after an order of adjudication has been made except 
with the leave of Court. 12 Bur. L.T. 218=55 
Ind. Cas. 250. 

S. 17 — Adjudication order — Effect — Does 

not prevent time running. 

It cannot be said that when an adjudication order 
is made, there is any injunction or order against the 
institution of a suit by a creditor. Section 17 of the 
Insolvency Act does not present an absolute bar to 
the creditor's right to institute a suit but only pre- 
vents him from suing without the leave of the Court. 
And it is only when leave is refused that it can be 
said that there is an injunction or order staying the 
institution of the suit. The creditor cannot, there- 
fore, claim a deduction of the time during which 
the insolvency was pending, in computing the period 
of limitation in any suit brought by the creditor after 
the insolvency proceedings are quashed. 67 Ind. 
Cas. 757=24 Bom. L.R. 509=47 Bom. 244=A . 
I. R. 1923 Bom. 33. 

S. 17 — Adjudication order — Effect. 

After an adjudication order all the property be- 
longing to the insolvent vests in the official Assignee 
appointed under S'. 17 and it cannot thereafter be 

controlled by any court except with the sanction of 
the Official Assignee. 3 Pat. L.W. 394=39 Ind. 
Cas. 884. 

S. 17 — Adjudication order — Effect of — 

Leave to precede institution of suit against 
defendant . 

The leave contemplated under S. 17, is leave which 
ought to be obtained before commencement of suit 
and cannot be granted after the same is filed. 4Q 
Bom. 235=17 Bom. L.R. 925=31 Ind. Cas. 948. 

S. 17 — Adjudication order — Effect. 

Any person wishing to seek any remedy against 
the insolvent who is so adjudicated should apply for 
leave to do so to insolvency side of High Court; hence 
a Small cause court lias no jurisdiction to entertain 
an application for execution after adjudication with- 
out High Court’s leave. 39 Mad. 689=31 Ind. 
Cas. 192. 

S 17 — Adjudication order — Effect. 

Under S. 17 of the Act the property of the insol- 
vent situate in any part of British India vests in the 
official assignee on adjudication. 40 Cal. 78=18 
Ind. Cas. 908. 

S. 17 — Adjudication order — Effect — Right 

of insolvent to defend suit. 

No cause of action survives against a person re- 
garding his property who becomes an insolvent and 
whose property vests in the Official Assignee. If the 
Olfinal Assignee refuses to defend a suit affecting 
the property of the insolvent the latter cannot defend 
the suit independently of the Official Assignee. 39 
Bom. 568=17 Bom. L.R. 209=28 Ind. Cas. 506. 

S. 17 — Adjudication order — Effect — Decree 

— Right to appeal. 

When a person has been adjudicated insolvent, his 
right to '-el aside a decree for money passed against 
him on the ground of fraud passes to the Official 


Assignee. The right to appeal against a judgment 
passed against him ceases to be exercisable by the in- 
solvent after his insolvency. A.I.R. 1934 Bom. 
84=36 Bom. L.R. 79=149 Ind. Cas. 910. 


(3) Adjudication pending suit. 

S. 17 — Adjudication pending suit — Right of 

appeal not affected. 

If during the pendency of a suit a party is adjudi- 
cated an insolvent, he is not disqualified by reason of 
his insolvency from appealing. After the annul- 
ment of the order of adjudication he is entitled to 
continue the appeal. A.I.R. 1921 Mad. 402, Rel. 
on. 118 Ind. Cas. 252=31 Bom. L.R. 357=A. I. 
R. 1929 Bom. 202. 

(4) Adverse possession. 


S. 17 — Adverse possession — Insolvent and 

Assignee — Official Assignee — After acquired 
property. 

An insolvent, from the time of adjudication as an 
insolvent until his final discharge by the force of the 
statutory provisions of the Insolvency Act, holds the 
position of an express trustee for his creditors and 
he cannot plead adverse possession against the Offi- 
cial Assignee. On an application by the Official 
Assignee under S. 26 of the Indian Insolvency Act 
that the properties acquired by an insolvent in the 
name of his mother or wife after his adjudication are 
those of the insolvent and a s such vest in him, (the 
Official Assignee), the Insolvent Commissioner has 
jurisdiction to adjudicate the claim as that was the 
only and proper procedure to be followed. The after- 
acquired property of the insolvent vests from the 
date of its acquisition o n the Official Assignee and 
it is not necessary to have judgment entered up un- 
der S. 86; and the claim of the Official Assignee is 
not barred by Limitation. The jurisdiction of the 
insolvency court is exclusive and the remedy in the 
Civil Court is barred as between the Official Assignee 
and the insolvent. 17 M.L.T. 347=29 Ind. Gas. 
168. 


(5) After-acquired property. 

Ss. 17 and 52 — After-acquired immovable 

property of insolvent — Whether vests in Offi- 
cial Assignee without intervention by him — Dis- 
charge of insolvent — Effect on Official Assig- 
nee’s right to intervene — Rule in Cohen v. Mit- 
chell — If applicable. 

There is a good deal to be said for the proposition 
that the rule in Cohen v. Mitchell that until the 
trustee intervenes, all transactions by a bankrupt af- 
ter his bankruptcy with any person dealing with 
him bona fide and for value, in respect of his after- 
acquired property, whether with 0 r without knowledge 
of the bankruptcy, are valid against the trustee, should 
not be applied to immovable property in a case go- 
verned by the Presidency Towns Insolvency Act, as 
it stands at present. In any event, the rule docs not 
apply as between the Official Assignee and the insol- 
vent, and the after-acquired immovable property vests 
immediately in the Official Assignee without any inter- 
vention on his part. 

As between the Official Assignee and the insolvent, 
an order of discharge of the insolvent even when it 
takes effect does not destroy the right of the Official 
Assignee to intervene as regards property acquired 


1933 PRESY. TOWNS INSOL. ACT (1909), S. 17 — 5. After-acquired property. 1934 


by the insolvent prior to his discharge. I.L.R. 
(1W7); 1 Cal. 394. 

Ss. 17 and 52 — After-acquired property of 

undischarged insolvent — Vesting in the Official 
Assignee — Intervention of Official Assignee not 
necessary — Anomaly and differences in insol- 
vency law between Presidency town and mofus- 
sil — Need for abolition. 

• 

The moment a property is acquired by or devolves 
on an undischarged insolvent, such property becomes 
- eo in* t anti vested in the Official Assignee or Receiver. 
No distinction is made between property belonging 
to and vested in the insolvent at the commencement 
of the insolvency and property which may be ac- 
quired by or devolve on him subsequent to the adjudi- 
cation and before discharge. Both kinds of property 
are comprised in the property of the insolvent divi- 
sible among his creditors. Both kinds of property 
vest in the Official Assignee or the trustee in ban- 
kruptcy and they vest in him in precisely the same 
manner. 

The distinction between the real and persona! pro- 
perty made in England in applying the rule of post- 
ponement of vesting of after-acquired property till 
intervention by the trustee cannot be properly applied 
in India. 

There is no difference in India between movable and 
immovable property of an insolvent for the purpose 
of vesting in the Official Assignee. 

Case-law discussed. 

Difference between English and Indian law pointed 
out. Desirability of Legislature, intervening and 
abolishing anomalies and differences between the law 
of insolvency applying to Presidency towns and that 
applying to the mofussil stressed. 

Per Mack, J. The important differences between 
the policy of the English Bankruptcy Statutes and 
Indian Insolvency Legislation towards uncertified 
bankrupts and undischarged insolvents discussed. I. 
L. R. (1949) Mad. 693=A.I.R. 1949 Mad. 449= 
1948 M.W.N. 791=0948) 2 M.L.J. 656=62 M. 
L. W. 929. 

Ss. 17, 52 — After-acquired property. 

The principle is well settled that although property 
belonging to the insolvent at the commencement of 
the insolvency vests in the Official Assignee forth- 
with, after-acquired properties do not vest in him un- 
less he chooses to intervene. 1946 M.W.N. 694= 
(1946) 2 M.L.J. 333=59 M.L.W. <320. 48 Cr.L. 
J. 705=231 Ind. Cas. 147=A.I.R. 1947 Mad. 187, 

(6) Applicability. 

S. 17 — Applicability — Suit against official 

Assignee or agent — Leave of Court of Assignee 
— Suit to set aside distraint — Agreement for 
setting off rent and debt. 

S. 17 of the Act does not apply to a suit institut- 
ed in the Revenue Court to set aside an illegal dis- 
traint by the Official Assignee for rent due to the 
insolvent on the ground that under an agreement with 
the insolvent the plaintiff was entitled to apply the 
rent due by him by the latter. No leave of the 
Official Assignee on the Insolvency Court, before 
any suit against the former is instituted. The Insol- 
vent’s property vested in the Official Assignee is not 
in cuAtodio legis and there is no contempt of court 
in instituting a suit against that officer with respect 
to that property. (1913) M.W.N. 287=13 M.L.T. 
303=24 M.L.J. 350=18 Ind. Cas. 722. 


S. 17 — Applicability — Provisions of S. 17 

applies even after withdrawal of petition. 

A mere withdrawal of the petition with the leave of 
the Court would not annul the application of the pro- 
visions of S. 17 of the Act, unless the adjudication 
were also annulled. S. 23 of the Act contains ex- 
press provisions as to what shall happen on annulment 
and the reason for the absence of similar provisions 
in the case of a withdrawal is because they are not 
required in the case of a withdrawal before an adjudi- 
cation order has been passed, and after the passing of 
the adjudication order, the right to apply for with- 
drawal is gone and the proper remedy is an application! 
for annulment in a suitable case. 90 Ind. Cas. 969= 
3 Rang. 313= A. I. R. 1925 Rang. 351. 

(7) Construction. 

S . 1 7 — Construction . 

The words of the proviso to S. 17 can be amply 
satisfied by confining its operation to cases where the 
mortgagee can realise his security without the insti- 
tution of the suit. 7 Rang. 201=118 Ind. Cas. 615= 
A.I.R. .1929 Rang. 229. 

(8) Damages for breach of contract. 

S. 17 — Damages for breach of contract — 

Right vests in Official Assignee. 

On adjudication of insolvency the right to claim 
damages resulting from a 'breach of contract before 
the adjudication vests in the Official Assignee. A! 
mere right to sue is restricted to damages arising from 
bodily or mental suffering or injury to the person or 
reputation of the bankrupt a9 distinguished from in- 
juries to his estate. Both under the Presidency Town 9 
Solvency and Provlnen* Insolvency Acts right to 
damages for injuries to estate vests in the Official 
Assignee on the adjudication of insolvency. All 
property situate in any part of British India vests in 
the Official Assignee. 76 Ind. Cas. 657=17 S.L. 
R. 52= A.I.R. 1924 Sind 89. 

(9) Damages for loss of credit and repudiate. 

S. 17 — Damages for loss of credit and re- 
putation — Insolvent can maintain suit for. 

The damages caused by loss of credit and reputa- 
tion do not vest in the Official Assignee but remain 
vested in the insolvents in spite of the bankruptcy. 
The insolvents therefore can maintain and carry 
on the suit for damages caused to their reputation 
and credit in their personal capacity. The principle 
applicable to the individuals .'s als> nppl'cable 10 two 
or three jKrsor.s carrying on business under a firm 
name. 8 Rang. 441=128 Ind. Cas. 369=A.I.R. 
1930 Rang. 289. ! 

(10) Discharge. 

Ss. 17 and 45 — Discharge of insolvent — 

Property vested in the Official Assignee — If 
automatically revest in the discharged insol- 
vent . 

On the discharge of an insolvent the property of 
the insolvent does not automatically revest in the 
insolvent and hence he has no right to sell the same 
without the permission of the Official Assignee. 
1946 M.W.N. 342=A.I.R. 1946 Mad, 371 = (1946){ 
1 M.L.J. 275. 
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S. 17 — Discharge. 

Sale by insolvent after his discharge, cf property 
abandoned by the Official Assignee will not pass a 
good title to the purchaser. I.L.R. (1937) 2 Cal. 
386=41 C.W.N. 875. 

S. 17 — Discharge — Refusal of — Bar of suit 

after. 

The refusal of discharge to an insolvent is not 
necessarily a determination of the insolvency pro- 
ceedings and therefore a suit against an insolvent 
aftrr adjudication and after such refusal is a'.so bar- 
red by S. 17. 84 Ind. Cas. 909=2 Rang. 643=A. 
I.R. 1925 Rang. 105. 

S. 17— Discharge, refusal of— Effect. 

The refusal of a discharge is a final disposal of 
the insolvency proceedings. The protection order 
is \ acated by such refusal and no leave is necessary 
tinder the section for an application to arrest an 

Cas V 5*19 Under a dccrec - 9 Bur.L.T. 252=38 Ind. 

— S 17— Discharge— Suspension of discharge 
—Leave of Court. 

The operation of an order suspending an insol- 
vents discharge is different from that of one re- 
fusing a discharge. The effect of the former is 
hat P' im.ss.on of the insolvency Court is required 

*> ,n A tltl l te a „ su,t against the minors. 64 Ind. Cas 
54=13 Bur.L.T. 192. 

(11) Foreign firm. 

S. 17 — Foreign firm. 

Adjudicated firm having branches in India and 
Japan — Creditor in India paid dividends by Re- 
adjustment Committee in Japan is entitled to prove 
''!r S c * a ' ,n and Official Assignee should consider it — 
Moveable property is subject to the law of the 
owner — As regards immovable property Indian Law 
will not operate unless given effect to by Japan law. 

% Ind. Cas. 459=43 C.L.T. 436=A.I.R. 1926 Cal. 

898. 

-S 17 — Foreign adjudication — International 

law — Duty of Courts. 

The Straits Settlements Bankruptcy Ordinance 
which purports to vest the property of an insolvent 
‘whether situate in the colony or elsewhere* in the 
Official Assignee is uh<a vires so far as it purports 
to cause a vesting of extra-territorial immovable 
property. Where a person is adjudicated as insol- 
vent in Penang, his immovable properties situate in 
British India do not. therefore, vest in the Official 
Assignee of Penang by reason of that Ordinance. 

But. by a rule of international law. after the date 
of a foreign adjudication order, that order will be 
recognised as effective and. if on the adjudication, 
the insolvent's power of disposal of the property was 
unaffected, then the rules of international law pre- 
vent any interference in the territory where the 
immovable property is. with the right of the Official 
Assignee to get hold of that property. The test in 
su^h cases is whether at ; he (lit' ot the adjudi- 
cation i he insolvent was free to dispose of his pro- 
perty. 

There is no question of any fiction of vesting in such 
cases bill the Court merely acts iti aid recognising 
the foreign adjudication as effective from the date 
of ad indication l>v a rule of international 'aw. A. 
I.R. 19.31 Mad. 314=67 M.L.T. 59=1934 M.W.N. 
81=39 M OW. 541=57 Mad. 616=151 Ind. Cas. 14. 


(12) Partnership— Surviving partner insolvent* 

S. 17 — Partnership — Surviving partner in- 
solvent — Winding up — Official Assignee. 

On the death of one partner, the surviving partner 
may apply to be declared insolvent, when the property 
would vest in the Official Assignee, and the latter has 
power to -wind up the business so as to bind the repre- 
sentatives of the deceased partner. 32 Mad. 462=6 lif. 
L.T. 188=3 Ind. Cas. 163. 

S. 17 — Partnership — Insolvency of some 

partners — Assignment of joint debt by other 
partners — Validity — Annulment of adjudication, 
effect of — Official Assignee, rights of. 

The Official Assignee as assignee of the insolvent 
partners of a firm has a right to come in on a wind- 
ing up of the partnership and claim his share. His 
rights and liabilities are co-extensive with those of 
the insolvent partners, had they not become hinkrupt. 
So when only a partner or some of the partners of the 
firm become insolvent, the Official Assignee 
becomes a tenanfin-comnion with the continuing part- 
ners from the date of 'the petition and the insolvent 
partners have the right to realize the partnership pro- 
perties. The Official Assignee can claim nothing as the 
insolvent's share until all the joint creditors of the 
partnership arc paid. A. I.R. 1931 Rang. 191=131 
Ind. Cas. 62. 

Ss. 17 and 99 — Partnership — Adjudication 

of firm — Rules of the Lower Burma Chief 
Court under the Insolvency Act. 

An order of adjudication can be made against a fum 
in the firm’s name and will operate on the property 
of each partner. Rule 83 of the rules of the Lower 
Burma Chief Court under Insolvency Act is ultra 
vires. 7 Bur.L.T. 364=25 Ind. Cas. 222. 

(13) Property. 

S. 17 — Property — Costs awarded to insol- 
vent in suit based on tort. 

Damages obtained by an undischarged insolvent in 
respect of a personal wrong and costs awarded to 
him in such a suit are p operty of the insolvent which 
is capable of passing tu his assignee in insol- 
vency under the Presidency Towns Insolvency Act. 

But the pioperly will not pass to Official Assignee 
until he has intervened and claimed it. A. I.R. 1934 
Rang. 333=12 Rang. 428=154 Ind. Cas. 79. 

S. 17— Property — Property of insolvent 

outside British India — Whether vests m Official 
Assignee — Order in personam against person in 
possession — Enforceability of. 

On passing of the adjudication order, the property 
of the debtor firm vests in the Official Assignee whe- 
ther it is situate in British India or not and whether 
the Official Assignee is in a position to get possession of 
such property as is situate outside British India or 
not. The law with regard to movable property is that 
in a foreign country, the basic principle is mobilia 
scquunlur personam. Prima facie , these are governed 
by the law of the insolvent’s domicile. 

The Indian Legislature has always the right to legis- 
late in respect of such property, whether within or 
without British India which can be made liable for 
distribution amongst the creditors in accordance with 
the principles of International Law. provided such 
property can he made available by enforcing an order 
in personam against the possessor thereof. A. I.R. 
1934 Sind 44=148 Ind. Cas. 941 (2). 
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S. 17— Property — Property in foreign state. 

An adjudication order does not operate to vest the 
insolvent’s immovable property situated in a foreign 
state in the Official Assignee. A.I.R. 1932 Cal. 124 
=35 C.W.N. 506=136 Ind. Cas. 141. 

S. 17 — Property — Pension payable by Go- 
vernment . 

A pension payable by Government is not property 
of the insolvent within the meaning of S. 17 which 
vests in the Official Assignee. A.I.R. 1940 Cal. 
192=1. L.R. (1939) 2 Cal. 434=43 C.W.N. 1194 
= 187 Ind. Cas. 699. 

-S. 17 — Property. 

The property of an insolvent which by S. 17 
vests in the Official Assignee must mean only the 
property which by that section and by S. 52 is divi- 
sible amongst his creditors. 84 Ind. Cas. 883= 
1925 M.W.N. 1=23 A.L.J. 85=6 L.R.P.C. 1=6 
Lah. 1=21 M.L.W. 375=27 Bom. L.R. 135= 
52 I. A. 22=29 C.W.N. 797=26 P.L.R. 8l=A. 
I. R. 1925 P.C. 18=47 M.L.J. 857 (P.C.). 

(14) Provident fund. 

Ss. 17, 52 (2) — Provident fund. 

Where the rules of the Provident Fund of a Com- 
pany provided, inter alia, that no member shall be 
entitled to transfer or assign his interest in the Fund 
during service and that if he purported to transfer 
or assign his interest,, all moneys standing to the 
credit of such member shall be forfeited: 

Held, that a petition by a member to adjudicate 
himself an insolvent amounted in law to a transfer of 
X his rights to the Official Assignee within the meaning 
of the said rule^ but the rule offended against the 
provisions of S. 12, T. P. Act, and was void, and 
on the adjudication of the member as insolvent, his 
contributions to the fund would, therefore, vest, in 
the Official Assignee. 

Obiter. — If tKe debtor were adjudicated otherwise 
than on his own petition or if the adjudication wasi 
the result of collusion b£+\yeen the trustees of the 
Fund and the debtor to defeat the claims of creditors, 
the adjudication would not amount to a transfer. 
A.I.R. 1933 Cal. 701=60 Cal. 926=37 C.W.N. 
1050=147 Ind. Cas. 422. 

(15) Scope. 

S. 17 — Scope — Operation of S . 17 is auto- 
matic. 

The operation of S. 17 is automatic, and if the 
insolvent has an interest in certain properties at the 
date of his adjudication that interest vests in the 
Official Assignee by operation of law. A.I.R. 1939 
Cal. 116=1. L.R. (1938) 2 Cal. 250=42 C.W.N. 
695=180 Ind. Cas. 683. 

S. 17 — Scope — Revocation of probate of 

person whose heir-at-law is adjudicated insol- 
vent — Discharge of such insolvent — Creditor’s 
right. 

S. 17 contemplates direct proceedings against the 
insolvent. An application for revocation of a pro- 
bate of a person whose heir-at-law is adjudicated 
insolvent does not come within those classes of 
proceedings. The discharge of the insolvents has 
no effect on the creditor’s right to proceed on with 
his application for revocation. This is made all the 
more clear by the provisions! of S. 18 of the Act. 
A.I.R. 1940 Cal. 296=1. L.R. (1940) 1 Cal. 33= 
71 C.L.J. 25=44 C.W.N. 149=188 Ind. Cas. 787. 


S. 17 — Scope and object. 

The purpose of the Insolvency Act is to ascertain 
the debts owing by the debtor, take possession of all 
his assets and distribute them amongst all his credi- 
tors according to law with a view to satisfying as 
equitably as possible under the circumstances the 
claims of all the creditors, and so free the insolvent 
from his burden of indebtedness. A.I.R. 1941 Cal. 
505=1. L.R. (1941) 1 Cal. 318=196 Ind. Cas. 170. 

(16) Secured creditor. 

S. 17 — Secured creditor seeking to realize 

security by suit. 

The word “creditor” in Part 1 of S. 17 includes 
a secuied creditor. The word “realize” in the pro- 
viso is not confined to a method of realization to 
which the secured creditor is entitled without the 
intervention of the Court. The proviso covers the 
case of a secured creditor who seeks to realise his 
security by the institution of a suit. Secured credi- 
tor is protected by S'. 17 and no leave of the Court 
is required for the purpose of bringing a suit on his 
security and in such a suit asking for a sale. The 
view that the proviso only refers to a case in which 
the plaintiff is bound to come to Court where he has 
Po other remedy open to him cannot be accepted. 

A.I.R. 1945 All. 299=1945 A.L.J. 144=1. L.R. 
(1945) All. 373=1946 A. W.R. (H.C.) 323. 

S. 17 — Secured creditor — Execution by — 

Judgment-debtor becoming insolvent — Leave of 
the Court — Official Assignee, if necessary party 
— Security, if can be enforced in ''xecution — 
Maintainability of suit under S. 67, T. P. Act. 

The Official Assignee is a necessary party to proceed- 
ings taken in tfic course of execution of a mor.ey- 
d .ci ce against an insolvent. It is not necessary 
that leave of the Court has to be obtained and the 
earlier part of S. 17 applies only to such debts as 
are provable in insolvency. The earlier part of S. 
17 applies to debts as are provable only in imolveucy. 
A secured creditor, therefore need not take leave un- 
der S. 17. 

A security bond executed hy judgment-debtor in 
order to remove the attachment before judgment can 
he enforced in execution. It is not necessary to bring 
suit under S. 67. T. P. Act. 

On the judgment-debtor becoming insolvent, the only 
person who has got an interest to contest the execu- 
tion is the Official Assignee. A.I.R 1934 Cal. 64 
=60 Cal. 1298=37 C.W.N. 973=149 Ind. Cas. 399. 
S. 17 — Secured creditor. 

Secured creditor — Application for personal decree 
under O. 34. R. 6 Civil P. C., against insolvent 
after discharge order is maintainable, secured debt not 
being a debt provable in insolvency. A.I.R. 1932 
All. 336=1932 A.L.J. 237=54 All. 428=138 Ind. 
Cas. 361. 

Ss. 17, A 5 (2) — Secured creditor — Applica- 
tion for personal decree against debtor after 
discharge — Maintainability. 

Where, after an insolvent had been discharged, a 
secured creditor obtained a decree on his, mortgage 
and after sale of the property, applied for a personal 
decree for the balance under O. 34 R. 6, Civil P. 
C., and the application was resisted by the debtor 
on the ground that the ord-r of discharge had com- 
pletely absolved him from all debts: 

Held, that a debt due to a secured creditor not be- 
ing a debt provable in insolvency, the order of adjudi- 






’939 PRESIDENCY TOWNS INSOL. ACT (1909), S. 17 — 16* Secured creditor# 1940 


’cation and the subsequent order of discharge did not 
affect the mortgagor's rights and the mortgagor was 
■entitled to a personal decree for the balance. 

An order of discharge cannot take away the statu- 
tory right of a decree-holder which had materialised 
after the order of discharge. A.I.R. 1932 All. 336 
= 1932 A.L.J. 237=54 All. 428=138 Ind. Cas,. 
361. 


the insolvent. 115 Ind. Cas. 3C6=2 3 S.L.R. 200 
=A.I.R. 1929 Sind 114. 

S. 17 — Secured creditor — Rate of interest. 

Paragraph 23 of the Second Schedule applies to 
unsecured debts. Therefore a secured creditor can 
claim interest at contract rate up to the time of reali- 
zation. 83 Ind. Cas. 576=2 Rang. 197=A.I.R. 
1924 Rang. 352. 


— — Ss. 17, 46 (3) — Secured creditor — Applica- 
tion for leave to sue — Order directing costs to 
be tacked on to debt — Suit on mortgage — Per- 
sonal decree for costs after adjudication — Dis- 
charge of insolvent — Enforceability of order for 
costs — "Provable debt”, meaning of. 

The appellant was adjudicated a bankrupt in 1924 
The respondent, a secured creditor, applied for leave 
to sue the Official Assignee and the appellant. The 
Court granted leave and ordered that the costs of the 
application for leave be tacked on to the mortgage 
debt. The respondent sued and obtained a decree in 
1927. He was awarded also a personal decree in res- 
ist of balance due after sale of the mortgage pro- 
perty and in respect of costs of the application for 
leave to sue. The appellant was discharged in 1926. 
T 11 1929, an application was made for execution of the 
decree including the said costs. The appellant con- 
tended that the decree was a nullity so far as the said 
costs were concerned : 

Held, (1) that this objection should have been rais- 
ed in the suit itself and the executing Court had no 
power to go behind the decree; 


(2) the order passed on the application for leave 
to sue did not necessarily preclude the Court from 
passing a personal decree with regard to the costs 
of the said application; 

(3) that inasmuch as the order for costs was pas- 
sed after the date of the adjudication and the obli- 
gation to pay the debt was incurred after that date 
the debt with regard to the costs was not a provable 
debt within the meaning of S. 46 (3), and was enfor- 
ceable against the insolvent after and notwithstanding 
the discharge. A.I.R. 1931 Bom. 554=33 Bom. 
L. R. 1101=55 Bom. 649=134 Ind. Cas. 1161. 

S. 17 — Secured creditor. 

Official Assignee is bound by all the equities which 
affect an insolvent: hence a valid charge, created by 
parol by a debtor in respect of a mortgage debt due 
to him, hinds, on his insolvency, the Official Assignee. 
0874) 9 Cl). App. Cases 609. Foil. 123 Ind. Cas. 
297= A.I.R. 1930 Sind 77. 


-S .17— Secured creditor— Right to mesne 

profits in Receiver s hands. 

Where in a suit for sale of property based on an 
equitable mortgage, the Court appoints a Receiver to 
collect the rents and profits of the property pending 
its sale and afterwards the mortgagor becomes insol- 
vent and the Official Assignee in whom his estate 
vested claims the profits in the hands of the Receiver 
lor the benefit of the general body of creditors in 
preference to the mortgagee, the mortgagee has a 
tighf 10 the mesne profits in the possession of the 
Receiver being paid to him in satisfaction of his mort- 


gage in the event of his succeeding in the suit and the 
s:, le proceeds of property being insufficient to pay off 
hiv mortgage debt and the Official Assignee has no 
right to claim the rents and profits on behalf of the 
general body of creditors in preference to the mort- 
gagee rince his tit le cannot he superior to that of 


—- — S. 17 — Secured creditor — Right to sue 

without leave. 

A secured creditor of an insolvent can institute a 
suit to realise his securities without leave of the 
Court. 45 Ind. Cas. 918 (L.B.). 

S. 17 — Secured creditor — Suit to enforce 

rights under mortgage. 

The power of a secured creditor to realise his 
security under the proviso to S. 17 of the Presi- 
dency Towns Insolvency Act covers his suit to enforce 
his right under the mortgage. The Official Assignee 
executing the decree assigned by the insolvent is a 
security in the position of the mortgagor selling his 
property and so until the mortgagee’s claim is satis- 
fied the Official Assignee has no right to the sale 
proceeds. 38 Bom. 359=15 Bom. L.R. 939=21 
Ind. Cas. 714. 

S. 17 — Secured creditor. 

The proviso to 9. 17 refers to the powers which 
mortgagee and pledgee have to sell the property mort- 
gaged or hypothecated and the words "Deal with his 
security" refer to their powers of transfer or assign- 
ment. The leave to sue must be obtained prior to 
the institution of suit. 15 Bom. L.R. 944 (note) = 
21 Ind. as. 689. 


(17) Son’s interest. 

S. 17 — Son’s interest — Father’s power to 

sell devolves on Official Assignee. 

On the adjudication of the father of a joint Hindu 
family as insolvent, the father’s power to sell the in- 
terest of the sons vesta in the Official Assignee sub- 
ject to any contention on behalf of the sons that the 
debts of t lie father had been contracted for immoral 
or illegal purposes. A.I.R. 1944 Mad. 481=57 
M.L.W. 451 = (1944V 2 M.L.J. 52=1. L.R. (1945) 
Mad. 10=1944 M.W.N. 492 (F.B.). 

S. 17 — Son’s interest. 

When a father who,, together with his sons, con- 
stitutes a Mitakshara joint family, is adjudicated in- 
solvent, the undivided interest of the sons in the 
joint estate does not vest in the Official Assignee as 
a property of the insolvent under S'. 17. The power 
or authority of the father, however, to make the 
son’s interest liable for his debts contracted not for 
illegal or immoal purposes, vests in the Official Assi- 
gnee under S. 52 (2) (l>) and the power can be exer- 
cised by the Official Assignee subject to all the limi- 
tations under which the father himself could exercise 
it. A.I.R. 1942 Cal. 533=1. L.R. (1942) 2 Cal. 
413=46 C.W.N. 808=76 C.L.J. 333=203 Ind. 
Cas. 154. 

S. 17 — Son’s interest in share allotted to 

mother in partition. 

Share gives to Hindu widow on partition amongst 
sons in lieu of maintenance goes back on her death 
to sonsr— Son’s interest in such property during her 
life-time is not mere spes succtssionis but can vest in 
Official Assignee. ' 
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The fact that the interest awarded to the widow 
is described as that of a Hindu widow as alsjo the 
fact that the Official Assignee makes no attempt to 
make the insolvent’s interest in the share available to 
the creditors make no difference and does not indicate 
that she was judicially given more extensive rights 
than those to which she is entitled under the law. 
A. I. R. 1939 Cal. 116=1. L. R. (1938) 2 
Cal. 250=42 C.W.N. 695=180 Ind. Cas. 683. 

S. 17 — Son’s interest do not vest in Official 

Assignee. 

It is wrong to say that when a Hindu who happens 
with his sons to constitute a joint family subject to the 
law of the Mitakshara, is adjudged an insolvent under the 
Presidency Towns Insolvency Act, not only his own 
rights but all the rights and interests of his sons who 
are his co-parceners in joint family property vest in the 
Official Assignee by virtue of the adjudication alone. 

It is quite clear that if the joint family could be treated 
as a firm carrying on its business in partnership, an 
order adjudging the father who managed the business 
or even an order adjudging the firm insolvent could not 
be made under that Act even if the firm consisted solely 
of a Hindu father and his two minor sons, which would 
affect the interests of a minor who happened to be a 
partner in the firm. 

It may be that under the provisions of S. 52 or in some 
other way that property may in a proper case be made 
available for payment of the father’s just debts ; but it 
is quite a different thing to say that by virtue of his insol- 
vency alone it vests in the Assignee. 84 Ind. Cas. 883 — 
1925 M.W.N. 1=23 A.L.J. 85=6 L.R.PC. 1—6 Lah. 
1=21 M.L.W. 375 = 27 Bom.L.R. 135 = 52 I.A. 22 = 
29 C.W.N. 797=26 P.L.R. 8 j=A.I.R. 1925 P.C. 18 = 
47 M.L.J. 857 (P-C.). 

S. 17 — Son’s interest — Share of minors do uo* 

vest. 

Where adult sons and minor sons and father consti- 
tuting a joint Hindu family carried on business and 
the adult sons became insolvents, 

Heldy the shares of the minor sons did not vest in 
the Official Assignee nor could he get power to deal 
with them under S. 17. 84 Ind. Cas. 128 = 19 M.L.W. 

416 = 34 M.L.T. 335=A.I.R. 1924 Mad. 791. 

S. 17 — Son’s interest. 

When the estate of the insolvent vests in the Official 
Assignee, the right of the father to dispose of the 
son’s interest in ancestral immoveable estate for the 
payment of his debts vests in the Official Assignee. 
Upon general principles of the Hindu Law governing 
the rights of the father and his son in the co-parcenai-y 
property an order of adjudication against the father has 
only the effect of replacing the father by the Official 
Receiver and the order docs not by itself vest in the 
latter the interests of the son in the property. As the 
son’s share is in certain cases liable for the debt., of the 
father, the Official Receiver rnay he able to enforce that 
liability, provided that he takes appropriate proceedings 
for the purpose and satisfies the conditions which alone 
render the son’s intciest liable for the father’s debts. .The 
joint family property can be attached and sold in execution 
of a decree for money passed against the father, and the 
sale affects the interest of the son as well as that of the 
father, and in principle there is no real difference between 
an individual creditor realizing his d-bt from the co- 
parcenary property and an Official Assignee who repre- 
sents the general body of the creditors seizing it for the 
satisfaction of their debts. S. 60, C.P. Code, mentions 
inter alia the property over which or the profits of which 
the judgment-debtor “ has a disposing power which is 
he may exercise for his own benefit ”. And this is 
exactly the phraseology which has been used in the 
Insolvency Act, and it would be most undesirable that 
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the same expression used in two enactments dealing 
with the rights of the creditors should receive 
two different interpretations. The son has his remedy, 
but the proper mode of asserting such equities is by suit 
or other proceeding against the Official Assignee. For 
instance, if the sons of an insolvent alleged that certain 
of his debts had been incurred for immoral purposes 
and were not binding upon their interests in ancestral 
immoveable estate, they might maintain these allegations 
in a suit against the Official Assignee and, in effect, seek 
to have the property marshalled so as to apply the property 
other than such interests of theirs to the payment of such 
debts. 7 Bom. 438 ; 21 Bom. 205 ; 19 Mad. 74 ; 

158 P.R. 1919 ; A.I.R. 1922 All. 79, Foil. 49 Ind. Cas. 
848 and 5 O.L.J. 665, Diss. 69 Ind. Cas. 486 = 3 Lah. 
329=A.I.R. 1923 Lah. 1 (F.B.). 

x8. Status of Official Assignee. 

S. 17 — Status of Official Assignee — Nature of 

his estate — Insolvent’s right to surplus — Trust by 
insolvent — Validity of. 

An Official Assignee takes all the bankrupt’s property 
for an absolute estate in law, but for limited purposes, 
namely, for the payment of the creditors under that 
bankruptcy and that bankruptcy only — payment of 
debts in full together with administration charges, 
expenses, etc. Subject to that he is a trustee for the 
bankrupt of the surplus and the insolvent can demand 
the surplus. A trust created by the insolvent in respect 
of his property is valid to the extent of the surplus. 1937 
M.W.N. 1097. 

19. Suit after adjudication. 

S. 17 — Suit after adjudication — Suit commenced 

without leave — Whether barred — Leave obtained 
after limitation — Effect — Annulment of adjudi- 
cation after limitation for suit — Suit, if can be 
treated as a fresh one. 

If any suit or proceeding is commenced after the 
adjudication and during the insolvency, without leave, 
then such suit or proceeding is altogether void, and 
leave obtained subsequently would not cure the defect 
where leave is granted after the period of limitation 
has expired. If adjudication is annulled after suit, 
though the creditor may not be bound to obtain leave 
for institution of suit, the subsequent annulment order 
has no retrospective effect and the suit cannot be treated 
as a fresh suit when limitation has already expired. 

A.I.R. 1937 All. 271 = 1937 A.W.R. 83 = 1937 A.L.J. 
94=1. L.R. (1937) All. 344=168 Ind. Cas. 939. 

S. 17 — Suit after adjudication — Leave — Neces- 
sity. 

Leave to sue from the Insolvency Court should be 
obtained under S. 17 before a creditor of an insolvent 
can bring a suit against the insolvent. A.I.R. 1932 
Bom. 338 = 34 Bom. L.R. 649=138 Ind. Cas. 788. 

S. 17 — Suit after adjudication — Procedure — 

Discretion. 

Where a suit is filed by a creditor against an insolvent 
after the order of adjudication and without leave ol' the 
Court to file the suit under S. 17, it is not obligatory 
on the Court to dismiss the suit as being barred but it 
has merely the option of staying it under eub-S. (3I, S. 18. 
120 Ind. Cas. 840 = 31 Bom.L.R. 98 i=A.I.R. 1929 Bom. 
398 . 

S. 17 — Suit after adjudication — No leave — 

Decree — Not binding on Official Assignee. 

A person by an agicement with his creditors autho- 
rized them to withdraw all sums then and thereafter 
to his credit and for the purpose gave them a general 
Powcr-of-Attorney. The person was adjudicated insol- 
vent and on the next day the creditors brought a suit 
against him on the strength of the agreement to have a 
lien on money to his credit. No Lave to institute the 
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suit was obtained. The creditors g"t decree declaring 
that they had lien on sums of money lying at the credit 
of insolvent. 

Held, that leave of the Court was necessary and no 
leave having been obtained the decree was not binding 
on the Official Assignee or the estate of the insolvent. 
38 Bom. 359, not Foil. 118 Ind. Cas. 615 = 7 Rang. 
20i=A.I.R. 1929 Rang. 229. 

S. 17 — Suit after adjudication — Bin ling nature. 

Unless the Official Assignee’ is a party to die suit by 
creditors in which a decree is passed declaring a lien 
against the estate of an insolvent, he is not bound by 
R *md he cannot be deemed to be party merely because 
he is given an opportunity to defend the suit and he elects 
not do to so. 1 18 Ind. Cas. 615 = 7 Rang. 20i=A.I.R. 
1929 Rang. 229. 

S. 17 — Suit after adjudication — No absolute bar. 

S. 17 does not contain an absolute prohibition against 
the filing of suits in respect of debts provable in insolvency 
It merely requires the would-be plaintiff to obtain per- 
mission from the Insolvency Court, to sue the debtor. 
64 Tnd. Cas. 50=13 Bur.L.T. 197. 

20. Vesting — Date of. 

S. 17 — Vesting — Date of. 

Under sections 17 and 51, the insolvency commences on 
the commission of the act of insolvency and at that 
date, the property of the insolvent vests in Official Assig- 
nee. A.I.R. 193G Bern. 130 = 38 Bom.L.R. 71=60 Bom. 
444“* 6 1 Ind. Cas. 736. 

21. Miscellaneous. 

Ss. 17, 49 (5) — Miscellaneous — Father’s separ- 
ate property, if to be used for payment to insolvent 
son’s crcdito&s. 

Before any of the father’s separate properly can be 
applied in payment of any of the son’s creditors in the 
insolvency proceedings, all creditors of the father must 
first have had their claims satisfied thcicout. All that 
can vest in the Official Assignee under S. 17 is the pro- 
perty of tb.e insolvents, and, therefore, as regards sepa- 
rate property of the father, all that can properly be 
dealt with in the insolvency proceedings for the benefit 
of the creditors of the insolvents, is the interest of the 
insolvents which will remain after the father’s debts 
have been ascertained and paid. This may well neces- 
sitate sonic proce 'dings in the nature of a suit foi ad- 
ministration. A.I.R. 1943 P.C. 15 = 56 M.L.VV. 160 = 
47 C.W.N. 298 = ( 1 943) 1 M.L.J. 239=1943 M.W.N. 
197 — 9 IhR. 361 =(>943) A.L.J. 265 = 45 Bom.L.R. 
563 = 1. L.R. (1943) Mad. 603 = 1. L.R. (1043) Kar. 
fl’-C.) 5 Sup. = 69 I. A. 157 = 1943 A.VV.R. 44 = 206 
Ind. Cas. 482 (P.C.). 

S. 17 — Miscellaneous. 

Undischarged insolvent — Right to sue an adminis- 
trator of his father. Ser I. L.R. (1946) Mad. 486= 
1945 M.W.N. 585 = 58 M.L.VV. 462= A.I.R. 1946 Mad. 

* M.L.J. 318. 

S. 17 — Miscellaneous. 

Transfer of property by insolvent avoided under 
S. 55 — The property vests in Official Assignee under 
S. 17. A.I.R. 1943 Cal. 140=46 C.W.N. 510 = 1. L.R. 

2 Cal. 222 = 206 Ind. Cas. 258. 

— — S. 17 — Miscellaneous — Allow.nco out of trust* 

One of beneficiaries of trust becoming insolvent — 

1 1 ustee paying such money to him as would have been 
payable to him in ordinary course, instead of to the 
Official Assignee — Trustee should be directed to refund 
money t<» Official Assignee. A.I.R. 1939 Rang. 401 = 
185 Ind. Cas. 352. 

S.17-- Miscellaneous — Order disallowing arrest 
on condition that judgment-debtor paid Rs. 40 a 


month to decree-holder is contrary to S. 17 — Per- 
sonal income of insolvent is included in “ property 
of the insolvent.** 

An order disallowing the judgment-debtor’s arrest on 
condition that he paid Rs. 40 a month to the decrec- 
holdct is entirely contrary to the spirit of S. 17, Rangoon 
Insolvency Act, which directs that on the making of an 
order of adjudication, the property of the insolvent shall 
vest in the assignee, and become divisible amongst his 
creditors, and that thereafter no creditor shall, without 
the leave of the Insolvency Court, have any remedy 
against the property of the insolvent. The personal 
earning* or income of the insolvent are included in " the 
property of the insolvent.” A.I.R. 1938 Rang. 477 = 
178 Ind. Cas. 989. 

S. 17 — Miscellaneous — Separation of Burma — 

Property in Burma, if can vest in Official Assignee 
in India. 

An order of adjudication made in Calcutta after the 
separation of Burma is not sufficient to vest, under 
S. 17, in the Official Assignee of Calcutta immovable 
property of the insolvent in Burma. A.I.R. 1938 Rang. 
324=1938 Rang. L.R. 166=178 Ind. Cas. 46. 

S. 17- -Miscellaneous — Person creating trust 

adjudicated insolvent two years after — Suit by 
creditor for declaration that trust is void without 
leave of Insolvency Court. 

Defendant made a trust-deed in favour of himselfi 
his wife, daughter and four other relatives. More than 
two years after, he was adjudicated insolvent and one of 
the creditors on behalf of himself and other creditors 
instituted a suit against the defendant for a declaration 
that the trust-deed was void as against all the creditors 
under S. 53, T.P. Act, 1882. Leave of the Insolvency 
Court was not obtained. 

fltld, that the suit was not maintainable as no leave 
under S. 17 was obtained. A.I.R. 1938 Bom. 469 = 
40 Bom.L.R. 935=178 Ind. Cas. 716. 

S. 17 — Miscellaneous — Notice of application 

for leave granted to Official Assignee only — Leave 
granted, if cai be construed as to authorise suit 
against insolvent — Distinction between suit rela- 
ting to property of insolvent and suit against person 
of insolvent. 

Where notice of application for leave is granted only 
to the Official Assignee and the insolvent is not either 
made a party thereto or served with notice thereof, it 
cannot be said that he has no interest to safeguard or 
that the appearance of the Official Assignee is sufficient 
to enable the Court to deal with the considerations 
applicable to the insolvent personally as well as with 
the application as against the Official Assignee. I he 
leave granted against die Official Assignee cannot, 
therefore, be so construed as to authorize a suit against 
the insolvent. 

It is not intended that except with the leave of the 
Court the insolvent should be sued in a Court of law in 
respect of a claim provable in insolvency. The latter 
portion of S. 17, Presidency Towns Insolvency Act, 
relating to “ suits and proceedings,” is quite general, and 
having regard to the principle underlying that section, 
there is no justification for drawing a distinction bet- 
ween suits relating to the property of the insolvent and 
suits against the person of the insolvent provided, of 
course, the suit or proceedings relate to any claim pro- 
vable in insolvency. A.I.R. 1938 Mad. 643 = (i938) 

1 M.L.J. 467=47 LAV. 532=1938 M.W.N. 364=1. L.R. 
(1938) Mad. 897=182 ind. Cas. 945. 

S. 17 — Miscellaneous. 

Property ol the insolvent vesting in the Official Assignee 
under S. 17 — Possession also taken by the Official Assig- 
nee : 
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Hr Id, that the Official Assignee is liable to assessment. 
(1937) I.L.R. 2 Cal. 192=41 C.W.N. 683. 

S. 17 — Miscellaneous. 

Judgment-debtor adjudged insolvent— Adjudication 
subsequently cancelled — Time during which the insol- 
vency proceedings were pending under the Presidency 
Towns Insolvency Act, cannot be deducted in computing 
the period ol limitation for an application to execute 
the decree. 1937 M.W.N. 1182. 

S. 17 — Miscellaneous — Land acquisition cases 

—Payment by mistake can be recovered. 

Where the Land Acquisition Officer, after a person 
is adjudicated an insolvent, erroneously pays to his 
mortgagee a certain amount as compensation instead 
of paying the same to Official Receiver who has no 
notice under S. 31, Land Acquisition Act, of the pro- 
ceedings, the Official Receiver has a right to sue for 
the recovery of the amount paid. A.I.R. 1922 Cal. 4, 
RU. on. 121 Ind. Cas. 376*= A.I.R. 1930 Sind 75. 

S. 17 — Miscellaneous — Notice — Of leave to file 

suit. 

There is no rule of law requiring notice to be given 
to an insolvent before leave to file a suit is granted, 
and whether it is necessary to issue a notice to the in- 
solvent or not, must be decided 0.1 the facts of each 
particular case. 117 Ind. Cas. 570 — 6 Rang. 533 = 
A.I.R. 1928 Rang. 326. 

Ss. 17 and 12.7 (2) — Miscellaneous — Order 

made before the new Act — Effect. 

A vesting order made before 1st January, 1910, under 
the old Act is not an adjudication order under the new 
Act. 5 S.L.R. 4=12 Ind. Cas. i 83 . 

45 . 18 — Applicability. 

S. 18 would be applicable to cases where the suit or 
proceeding is already pending and the case therefore, 
does not come under the prohibition contained in S. 17. 
A.I.R. 1937 All. 271 = 1937 A.W.R. 83 = 1937 A.L.J. 
94=I.L.R. (1937) All. 344=168 Ind. Cas. 939. 

S. 18 — Applicability. 

The words of S. 18 (3) justify a stay of proceedings in an 
action which was not pending at the time of the order 
of adjudication. 41 Bom. 312 = 18 Bom.L.R. 198 = 
33 Ind. Cas. 694. 

S. 18 — Applicability — Foreign adjudication — 

Property in British India — If vests — Stay of execu- 
tion in British India. 

Adjudication in Penang — F.xtra-tcrritorial immovable 
property does not vest in Official Assignee at Penang 
— But by rule of international law, the order will be re- 
cognized and given effect to from the date of the order. 

A person was adjudicated an insolvent in Penang, 
in the Straits Settlements, on 9th January, 1931. One 
of his creditors filed a suit against him at Ramnad, in 
British India, on 15th March, 1931, and attached before 
judgment, the insolvent’s properties in Ramnad on 24th 
July 1931. The properties were again attached in execu- 
tion on 19th July, 1932. On 24th October, 1932, the 
insolvent executed a conveyance in Penang of his pro- 
perty in British India in favour of the Official Assignee 
of Penang. The Official Assignee of Madras, acting in 
aid of the Official Assignee of Penang, applied for an 
order staying the execution proceedings, and the Court 
made an order for stay. On appeal : 

Held, applying the above test, that the order for stay 
was rightly made. A.I.R. 1934 Mad. 344 = 1934 M.W.N. 
81=39 M.L.W. 541=67 M.L.J. 59 = 57 Mad. 616 = 
151 Ind. Cas. 14. 

S. 18 — Applicability. 

S. 18 only applies to a case where the Judge exercising 
insolvency jurisdiction has already made an order of 


adjudication. 103 ind. Cas. 754=31 C.W.N. 847 = 
A.I.R. 1927 Cal. 629. 

Ss. 18 and 53 — Execution sale — Subsequent 

insolvency of debtor — Purchaser’s right — Official 
Assignee. 

According to C.P. Code, an auction-purchaser’s title 
dates from the date of sale if confirmed by 'the Court, 
Until conformation however he has an inchoate right 
which can be recognised and perfected. An order of 
adjudication passed against the judgment-debtor does 
not affect such right, as the Official Assignee takes the 
estate only subject to the rights of third per on affecting 
the same and cannot claim to have the sale cancelled 
on the ground of any equity possessed by the general 
body of creditors at the time of the adjudication order 
1 M.L.W. 1028 = 26 Ind. Cas. 421. 

S. 18 — Limitation — Power to extend. 

If the Limitation Act applies at all to the exercise of 
powers under the section, Court can extend the time. 
(1888) 21 Q..B.D. 21; (1890) 7 Moor. 71, Foil. 83 
Ind. Cal. 174=19 M.L.W. 316=34 M.L.T. 99=1924 
M.W.N. 458 = A.I.R. 1924 Mad. 662=46 M.L.J. 580. 
S. 18 — Other proceedings — Meaning. 

Insolvency proceedings are not included under S. 18 
and the expression “ other proceedings ” only rcler 
to proceedings in the nature of suit, execution or other 
legal process. 49 Bom. 788, Foil. 113 Ind. Cal. 860 = 
48 C.L.J. 298=33 C.W.N. 15=56 Cal. 7i2=A.I.R. 
1928 Cal. 782 (F.B.). 

S. x8 — “ Other proceedings ” — Meaning. 

Under S. 18 a Judge of the High Court sitting in insol- 
vency has no power to stay proceedings pending 
in respect of the same debtor in a District Court under 
the Provincial Insolvency Act. A.I.R. 1925 Bom. 543 
Foil. 1 13 Ind. Cas. 860 = 56 Cal. 712=48 C.L.J. 296 = 
33 C.W.N. I5=A.I.R. 1928 Cal. 782 (F.B.). 

S. x8 — “ Other proceedings ” — Meaning, 

S. 18 applies to a case where the Insolvency Court 
has power to stay some ordinary civil suit which may 
be pending at the date of the insolvency against the 
insolvent. It docs not relate to some other insolvency 
pending in some other Court of another province or 
in any of the District Courts of the same Presidency# 
That other insolvency is not a “ suit ” pending against 
the insolvent. Nor is it an “ other proceeding ” pending 
against the insolvent. Such other proceeding should 
be ejusdem genet is or analogous to a suit. 75 Ind. Cas. 
61=24 Bom.L.R. 872=47 Bom. 275 = A.I.R. 1922 
Bom. 390. 

S. 18 — Superintendence. 

The District Court is not subject to the superintendence 
of the Commissioner in Insolvency by the High Court. 
Each Court can stay its own proceedings, but cannot 
interfere with another Court, unless it has superintendence 
over it. 75 Ind. Cas. 61=24 Bom.L.R. 872=47 Bom. 
275 = A.I.R. 1922 Bom. 390. 

S. 18 — Transfer of suit — By High Court — Can 

be ordered 

A Judge of the High Court sitting on the Insolvency 
Side can under S. 18 transfer to the High Court a suit 
pending against the insolvent and his properties in a 
mofussil Court subordinate to the High Court, qo Ind. 
Cas. 1054 = 22 M.L.W. 326 = A.I.R. 1926 Mad. 150. 

S. 18 — Withdrawal of proceedings — High Court 

in insolvency jurisdiction cannot withdraw insol- 
vency proceedings pending with a Sub-Judge in the 
Presidency. 

The High Court in the exercise of its insolvency juris- 
diction has no power to order a withdrawal of the pro- 
cccdi ngs in insolvency from the Court of the Subordi 
nate Judge in the Presidency to itself. 39 Bom. 604- 



1947 


PRESIDENCY TOWNS INSOLVENCY ACT (1909), S. x8-A. i 94 a 


Appr. But in the exercise of the jurisdiction of the High 
Court in insolvency a Judge invested with that juris- 
diction has power under S. 18 to stay any suit or other 
proceeding pending against the insolvent in a District 
Court or Subordinate Judge’s Court in the Presidency 
which is subject to the superintendence of the High Court. 
91 Ind. Cas. 160 = 27 Bom.L.R. 1207=49 Bom. 788 = 
A.I.R. 1925 Bom. 543. 

S. 18-A — Adjudication in Mofussil Court — Power 

of High Court to stay proceedings. 

Where a debtor was adjudicated insolvent by a Afofusiil 
Court but a substantial creditor desired that the insolvency 
p:oceedings should proceed in the High Court and it 
appeared that such a procedure would cause no incon- 
venience to the other creditors or the debtor : 

Held, that under S. 18-A, the Court could make an 
order of adjudication and stay further proceedings in 
the Mo/ujuI Court after annulling the order of adjudi- 
cation passed by that Court. 

Per Curitiin . — An insolvency debtor is not in the same 
position as a plaintiff as to the right of choice of the 
Court in which his insolvency should be conducted. 
A.I.R. 1931 Cal. 775=35 C.W.N. 566=135 Ind. Cas. 
279 - 

S. 21 — Composition by insolvent — Creditor’s 

right. 

Once an act of insolvency has been committed, the 
insolvent cannot by forcing a compromise or adjustment 
upon his Creditors, escape the result of the adjudicating 
order and prevent the Court from enquiring into his 
affairs, unless he pays all his claims in full in cash since 
any composition or scheme of arrangement can be done 
only under the Act. A-creditor is not entitled to use his 
petition for insolvency of his debtor as a means to secure 
preferential treatment for himself. 19 Bom.L.R. 365= 
40 Ind. Cas. 207. 

S. 21— Court’s inherent power to set aside 

insolvency order — Fraud and misrepresentation — 
Jurisdiction. 

An insolvency order may be set aside if it was obtained 
by fraud or in tiic absence of jurisdiction on the part of the 
court making the order 5 C.W.N. 91 relied on. A Court 
has inherent power to set aside an insolvency order 
obtained from it by a fraudulent mis-representation of the 
residence of the judgment-debtors, such ader !>eing one 
without jurisdiction. (1906) 8 C.W.N. 468. 

S. 21 — Discretion. 

The jurisdiction of .he Court to annul or stay proceed- 
ings on an adjudication order is a discretionary juris- 
diction. A.I.R. 1938 Rang. 324=1938 Rang.L.R. 
166=178 Ind. Cas. 46. 

■ S. 21 — Discretion of trial Court — Interference 

in appeal — Power of annulling Court to consider 
matters outside former petition. 

A Judge in the position of considering an annulment 
is exercising a discretion whether his former order should 
be maintained. This discretion must be exercised 
upon certain material in the form of evidence. He 
should not conduct a roving inquiry into the financial 
position of the debtor but he should scrutinized closely 
ih- actual position of the adjudicated debtor at the time 
that the alleged suspension took place and, within 
limits, should also consider the surrounding circum- 
stances of the suspension, and the manner in which the 
notice ol suspension is alleged to have been given. 

Where a subsequent notice of suspension was wrongly 
referred to as the act of bankruptcy upon a misconcep- 
tion ol the law : 

Hr Id, that permission to amend the petition so as to 
base it on the prior notice could be allowed. 


Per Bagulty, J . — ‘ May ’ in S. 21 does not mean ‘ must * 
and the annulment of an adjudication under that section 
is a matter of discretion. 

If, in the opinion of the Court, on the date of the 
filing of the application for adjudication, there existed 
other good grounds for the adjudication, any such 
grounds may be gone into in the inquiry which is to 
be opened with regard to the annulment of the ad- 
judication, and, if they are proved at the subsequent 
inquiry, there is no reason why the Court should not 
come to the conclusion that on the date of the filing 
of the application, the debtor ought to have been ad- 
judged insolvent ; at any rate, the existence of perfect- 
ly good grounds for the debtor’s adjudication, existing 
on the date of the filing of the application for adjudica- 
tion, would be very good ground for the Court to refuse 
to exercise its discretion in favour of the debtor. 

Where a trial Judge had overlooked the fact that 
he had any discretion, and he did not record anything 
to show that he was consciously exercising any discre- 
tion one way or the other being under the impression 
that if the particular act alleged in the original ap- 
plication had either not been proved or had been proved 
not to be an act of insolvency, he was bound to annul 
the order of adjudication, an order of annulment passed 
by him may be set aside in appeal. A.I.R. 1933 Rang. 
363 = 12 Rang. 64=149 Ind. Cas. 723. 

S. 21 — Essentials — Grounds for annulment — 

Dishonourable conduct no ground — Failure to 
comply with the Act — Good ground. • • - * 

Reilly , J . — It cannot be said within the meaning of 
S. 21 that a person ought not to have been adjudged 
insolvent on the ground that his conduct has been dis- 
honourable or dishonest or fraudulent or that he is a 
scoundrel who docs not deserve the assistance of the 
Court, or that the debtor adopted a discreditable or 
even fraudulent way of defeating for the time being a 
judgment-debtor. 

But if a petitioning debtor has not fulfilled any of the 
conditions required by the Act to enable him to pre- 
sent a petition, then he ought not to have been ad- 
judged insolvent. If his application or his adjudica- 
tion defeats some provision of the Act, or some order 
properly made under the provisions of the Act, then 
also he ought not to have been adjudged insolvent. 
108 Ind. Cas. 208 = 1928 M.W.N. 62=A.I.R. 1928 Mad. 

394 - 

I S. 21 — Essentials for annulment — Payment 

of debts in full. 

In an application to annul an adjudication the in- 
solvent must satisfy the Court that he has completely 
satisfied the debts as they stood before bankruptcy, i.e., 
he must have paid the principal and interest also on 
the interest-bearing sums. 60 Ind. Cas. 943=47 Cal. 

9 * 4 - 

S. 21 — Essentials for annulment — Full dis- 
charge. 

A full discharge of debts by payment of four annas 
in ihc rupee is not a full payment within die section and 
docs not entitle the insolvent for an older annulling the 
order of adjudication. 43 Mad. 7 * =37 M.L.J. 244= 

26 M.L.T. 221 = 10 M.L.W. 640= (1919) M.W.N. 
795 = 52 Ind. Cas. 979. 

■ S. 21 — Fresh adjudication — On same facts — 

Should be annulled. 

On the 22nd February, 1919, an insolvent was ad* 
judicatcd on his own petition. On the 12th May, 1919* 
he filed a schedule but failed to apply for his discharge 
within the time piovidcd by the Act and his adjudi- 
cation was annulled on the 9th May, 1922. His 
second adjudication took place on the 21st June, on the 
same facts and on the same materials, upon which the 
first order of adjudication had been made. 
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Held, that the second order of adjudication should 
be annulled. 21 C.W.N. 298, Foil. 80 Ind. Cas. 651 = 
27 C.W.N. 739=A.I.R. 1923 Cal. 703. 

S. 21 — Notice. 

Appeal to Privy Council by judgment-debtor pending — 
Attachment of judgment-debtor’s property in execution 
of decree — Decree not satisfied — -Judgment-debtor ad- 
judicated insolvent ex parte , under Ss. 9 (e) and 10. 

Held , that such orders should not, in general, be passed 
ex paitc, especially when a short delay caused by giving 
notice to the other side would not result in assets being 
mis-applied. (*932) 34 Bom. L.R. 1436. 

S. 21 — Notice of motion by — Creditor for annul- 
ment — Chief Clerk, if can give certificate and take 
notice absolute. 

There is no rule or any section of the Act which autho- 
rizes the Chief Clerk to issue a certificate and take upon 
himself the burden to say that the notice of motion was 

made absolute. The notice of motion could onlv be 

• 

made absolute by the Judge himself; and a mere certi- 
ficate by the Chief Clerk that the notice of motion is 
made absolute, when admittedly it was not made absolute 
cannot take the place of proper ordci on the notice 
of motion. A.I.R. 1935 Bom. 310 = 37 Boin. L.R. 449 
=59 Bom. 600=157 Ind. Cas. 930. 

S. 21 — Object of annulment — Old insolvencies — 

Duty of Court. 

Obiter. — In cases of old involvencics, the Court, 
should be very slow in making orders of annulment. An 
order of annulment is intended to be a penalty imposed 
upon a debtor who fails to obtain his discharge, the theory 
being that it will deprive him of the benefit of the In- 
solvency Act and render him liable to be attacked by 
his creditors ; but it is plain that, where, in a case the 
insolvency has enured for fitcen years, an order an- 
nulling the insolvency confers a privilge upon the debtor, 
and does not impose any penalty upon him, the creditors 
are not likely to attack him, even if their debts are not 
barred, and he is relieved from the stigma of insolvency, 
though he may have paid only a very small dividend 
to the creditors, and unless an order is made under S. 23, 
he may get property returned to him. A.I.R. 1935 
Bom. 310 = 37 Bom. L.R. 449 = 59 Bom. 600=157 Ind. 
Cas. 930. 

S. 21 — Scope. 

Reilly, J . — The occasions for exercising the power o* 
annulling an adjudication under the Provincial Insol- 
vency Act on the ground that it ought not to have been 
made appear to be even more restricted than under the 
Prcisdcncy Towns Insolvency Act. The provisions 
and procedure of the Provincial Insolvency Act are 
different Irom those of the Presidency Towns Insolvency 
Act ; and when dealing with such questions under the 
Provincial Insolvency Act. 44 Cal. 535 (P.G.) must 
be followed. 108 Ind. Cas. 208 = 1928 M.W.N. 62 = 
A.I.R. 1928 Mad. 394. 

S. . 22 — Discretion — Exercise of — No interfe- 
rence in appeal. 

On the 6th August, 1924 the appellant was ajudi- 
catcd insolvent by the Court of Birbhum. On the 
15th September the respondent firm filed a petition in 
the High Court of Calcutta on the Original Side in 
Insolvency Jurisdiction, making a claim to money. On 
the 17th March, 1925 the High Court in its Insolvency 
Jurisdiction treated itself as having jurisdiction and made 
an order adjudicating the appellant insolvent. The 
appellant objected that having regard to S. 22, it was 
wrong to make the order that was made at Calcutta. 
It was suspected that the proceedings at Birbhum were 
not proceedings which were in the interest of the creditors 
and that it was hettcr that th«' jurisdiction should be 
exercised by the Calcutta High Court and accordingly 
the High Court Judge exercised his jurisdiction, and 


on appeal to the Court of appeal, the view taken by him 
was affirmed. 

Held , that the Court had a discretion; it had jurisdiction 
but might have had, at a subsequent stage, to restrain 
the exercise of that jurisdiction in any way which the 
circumstances required and the circumstances, in the 
opinion of the Court below, did not require that the 
jurisdiction should be restrained and therefore the Privy 
Council would not interfere with the discretion so exercis- 
ed. 104 Ind. Cas. 1=29 Bom. L.R. 1179=46 C.L.J. 57 = 
1927 M.W.N. 517=31 C.W.N. 1002=39 M.L.T. 50= 

26 M.L.W. 7i7=A.I.R. 1927 P.C. 162=53 M.L.J. 114 
(P.C.). 

S. 22 — Scope. 

S. 22 enables the Court lo stay its own proceedings 
and not to order some other Court to stay proceedings 
and the powers arc exercisable on the Court being satis- 
fied that insolvency proceedings are pending in any 
other British Court and that the property of the debtor 
could be more conveniently distributed by such Court 
among his creditors. 91 Ind. Cas. 160 = 49 Bom. 788 = 

27 Bom. L.R. I2 c* 7=A.I.R. 1925 Bom. 543. 

S. 22 — Substantial assets of firm In Rangoon 

Bulk of business not established to be in Calcutta 

Proceedings under Rangoon adjudication if should 
be stayed — Persons trading in different firm- 
names, whether “ same debtors ”, 

The jurisdiction of the Court to annul or stay proceed- 
ings cn an adjudication order is a discretionary jurisdic- 
tion. It is a jurisdiction which cannot he invoked as of 
right though no doubt there are settled principles upon 
which the discretion is either exercised or not. And 
assuming the matter lo fall within S. 22, at all, then 
the dominating lactor which decides the Court whether 
to exercise its discretion or not is whether the assets 
can be more conveniently and efficiently administered 
jn the one Court than in the other. 

Some partners in a certain firm were first adiudged 
insolvents in the Calcutta High Court and subsequently 
in the Rangoon High Court. The firm had substantial 
assets in Rangoon and it was not established to the 
satisfaction of the Ragoon High Court that the bulk of 
the business of tin: firm lay in India or that there were 
not considerable liabilities in Burma ; 


Rf Id, that the proceedings under Rangoon adjudica- 
tion order ought not to be staved and the case was not a 
proper one to exercise discretion under .S. 22. 


Quaere. — \\ here- certain persons carrv on business at 
Calcutta under a certain firm-name and some of the 
partners of that firm are also partners of a firm trading 
under a different name in Rangoon, it is doubtful whether 
they constitute ‘same debtors’ within the meaning of 
S. 22. A.I.R. 1938 Rang. 324 = 1938 Rang. L.R. 166 = 
178 Ind. Cas. 46. 

S. 22-Same debtors — Identity of debtors. 

Under S. 22 the Court has no power to annul an 
adjudication on the ground of convenience unless the 
same debtor or debtors have been adjudged as insol- 
vents in more than one Court. An adjudication against 
A and IS in on** Court and against A only in another is 
not against the same debtors. 83 Ind. Cas. 174.= 
’9 M.L.W. 316 = 34 M.L.T. 99=1924 M.W.N. 458 = 
A.I.R. 1924 Mad. 662=46 M.L.J. 580. * 


— S. 23 — Effect of annulment stated — Adjudica- 

tion annulled- Order that assets to remain in 
hands of Official Assignee— Assets not in hands of 
Official Assignee, if affected. 

The effect of »he annulment is to divest the Official 
Assignee ol the debtor’s property, which reverts to the 
debtor unless the Court, by order, appoints some one in 
whom it shall vest, not necessarily ihc Official Assignee 
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Where, on annulment of an adjudication, the Regis- 
trar passed the order, “ Annulled. The assets to remain 
in the hands of the O.-A. subject to the further order of 
the Court,’ the order did not mean “ remain vested in 
the hands Consequently, the effect of the order was 
that the property of the debtor reverted to him, but on 
condition that the asse's already in the hands of the Official 
Assignee were to remain in his hands subject to the further 
order of the Court. The property neither in his (Official 
Assignee’s) hands nor vested in him was not affected 
by »ho order. A.I.R. 1942 Cal. ijO = I.L.R. (1941) 
1 Cal. 509 — 200 Ind. Cas. 66. 

S. 23 — Effect on Court’s jurisdiction. 

The jurisdiction of the Insolvency Court is not ex- 
hausted owing to the annulment of the adjudication. 
The Court has jurisdiction to give effect to the scheme 
it has approved under S. 30. A.I.R. 1932 Cal. 124= 
35 C.W.N. 506=136 Ind. Cas. 141. 


S. 23 — Effect on suit instituted without leave 

under S. 17. 

If the adjudication is annulled after the suit instituted 
without leave under S. 17, the annulment order has no 
retrospective effect and the suit cannot be treated as a 
fresh suit when limitation for the same has expired. 
A.I.R. 1937 All. 271 =I.L.R. ( 1937 ) All. 344= =, 937 
A.W.R. 83=1937 A.L.J. 94= 168 Ind. Cas. 939 - 

S. 23 — Power granted under S. 8 (1) is not taken 

away by S. 23 (1). 

S. 23 ft) docs not take away the power expressly 
granted to the Court under S. 8 (1) in a case where the 
annulment of the adjudication had taken place. The 
object of S. 23 is to preserve accomplished acts. Where 
no property had vested in any body but had merely 
br.cn directed to be sold because it was thought (hat a 
sale was necessary for the payment of the involvcnt s 
debts, which subsequently turned out to be wholly 
unnecessary, the Insolvency .Judge should review that 
order by cancelling it. The fact that a sale might have 
caused the parties to cease quarrelling is relevant. A.I.R. 
19*4 Mad. 129 = 56 M.L.W. 692 (2) = (1943) 2 M.L.J. 
572 = 1943 M.W.N. 779 = 1. L.R. (1944' Mad. 649 = 
216 Ind. Cas. 93. 

S. 23 — Scopo. 

Where a firm assigns a joint debt of the partnership 
after two of the partners arc adjudicated insolvents 
but subsequently, the adjudication is annulled, the acts 
of the firm during the period they were insolvents are 
binding on them and the assignment is valid. A.I.R. 
1931 Rang. 191 = 131 i n( i. Cas. 62. 

Ss. 24 ( 3 1 » 33 nn d 34 — Bankrupt under examina- 
tion as witness — Warrant of arrest,whether proper. 

It is not open to the Court cither under this Act or 
under C. I\ Code to issue a warrant of arrest against 
a bankrupt who is in attendance in Court as witness 
but the proceedings need not be set aside for this reason 
alone. The rules under English Bank uptcy Act under 
which a committal order should lx* made without a 
tomal adjudication heard three days after notice to the 
insolvent is a good guide to regulate the procedure of 
Courts in India. 24 Ind. Cas. 513 (Mad.). 


S. 25— -Protection — If extends to — Proceedings 

under S. 488, Cr. 1 *. Code. 

Protection order under S. 25 does not protect debtor 
from being proceeded against in Criminal Court under 
S. 488, Cr. P. Code. A.I.R. 1940 Bom. 344=42 Bom. 
L.R. 742=42 Cr. I...J. 101 = 191 Ind. Cas. 198. 


S. 25 — Trial Court exercising discretion 


Interference by High Court. 

The High Court as a Court of Appeal would lx slow 
to interfere with the exorcise of the discretion which is 
vested under the Act in respect of a matter concerning 


granting, refusing or cancelling protection under S. 25 
in the trial Judge, where he has exercised that discre- 
tion according to principles laid down for the guidance 
and exercise of such discretion. A.I.R. 1936 Rang. 329= 
164 Ind. Cas. 364. 

Ss. 25, 17 — Adjudication, whether ipso facto 

acts as protection — Protection, if and whan should 
be refused — Creditor's allegation against debtor 
that he carried on business. 

Having regard to the amendments that have been 
made in both Presidency Towns Insolvency Act and 
Provincial Insolvency Act, it was intended and enacted 
by the Legislature that an order of adjudication should 
not operate automatically as a protection against execu- 
tion upon the person of an insolvent but that the in- 
solvent should be compelled to apply to the Court 
to grant him the privilege of protection against arrest 
which the Court would do only if the circumstances of 
the case justified it. A protection order should not he 
refused, or if once granted, cancelled save on “ exceptional 
grounds ”, hut at the same time whereas it was the policy 
of the Legislature to provide protection for honest debtors, 
the Legislature did not intend or enact that freedom 
from arrest should be granted to flagrant or dishonest 
insolvents. 

An opportunity should be given to the debtor to admit, 
explain or deny the allegations in the petition by the 
creditors that the debtor carried on busi less. A.I.R. 
1935 Rang. 415—13 Rang. 623 = 159 lad. Cas. 936. 

S. 25 — Protection under — Application f nV . 

It must be judged on the mcritr where the insolvent 
on the day preceding his insolvency petition assigned 
a debt and property of considerable worth to creditors 
whom he had defrauded to cover defalcations, and where 
numerous facts falling within (a), ( i) t (c), (</), (/) and 
(j) of S. 39 (2) of the Act, had been proved against him, 
it was held that there was good cause for the Court to 
refuse an application for protection under S. 25. 

A creditor can punish an insolvent, who has acted 
recklessly and dishonestly, by attachment and imprison- 
ment according to law, even if the latter is unable to 
pay. 40 Bom. 461 = 17 Bom. L.R. 98.0 = 3 I Ind. Cas. 

5 ® 7 - 

S. 25 — Insolvency — Remedy of decvco -holder ■ 

The pendency of an insolvency proceedings under the 
Act docs not of itself, in the absence of a protection order 
under S. 25, bar the remedy of a decree-holder to execute 
the decree by arrest of the judgment-debtor. Limita- 
tion continues to run against the decree-holder ev*.n dur- 
ing 1 he pendency of the insolvency proceedings. (1918) 
P.H.C.C. 357—47 Ind. Cas. 798- 

S. 25— Protection order — Insolvent Practice — 

Change effected by the new Act. 

The Presidency Towns Insolvency Act, 1909, gives 
to the Court and its officers ihc fullest powers to in- 
vestigate into the conduct and affairs of an insolvent : 
the Official Assignee conducts his public examination 
and reports on his conduct when he applies for his dis- 
charge, while the burden which has hitherto rested upon 
creditors of protecting commercial morality has been 
entirely removed from their shoulders. S. 24 of the Act 
clcarcly intends that while an insolvent diligently per- 
forms the duties prescribed by the Act he should not be 
narrassed bv execution creditors, and should not be 
rendered liable to pressure whereby one creditor may 
get undue advantage over another. The section docs 
not deprive the Court of its discretion in getting or 
-cfusinc protection but sub-S. (4) indicates clearly the 
line along which that discretion should be exercised 
when a creditor opposes »he grant. If an insolvent can 
produce the certificate referrerd to, ihc onus is thrown on 
an opposing creditor of showing cause why the protec- 
tion order should not be granted but he is not entitled 
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40 ask the Court to enter into an inquiry whether the 
iinsclvent has been guilty or not of commercial iramora- 
Jity or an offence under the Act. It is open to a creditor 
to show that an insolvent has imposed on the Ofhcial 
Assignee and that in spite of the certificate he has not 
•conformed to the provisions of this Act, or that an in- 
solvent has been guilty of delay in applying for his dis- 
charge, for the Court will not countenance an insolvent 
resting unreasonably beneath the shade of the protection 
order. It has never been the practice of the Commis- 
sioneis in Insolvency under the Indian Insolvency Act to 
consider themselves bound by their previous decisions 
on applications for the interim orders when it has been 
a matter for their discretion. 12 Bom. L.R. 5 i 7 = 7 
Ind. Cas. 448=35 Bom. 47. 

S. 25 — Protection — When granted. 

A Co-operative Credit Society, having obtained an 
award against a debtor under S. 54, Bombay Act (7 
of 1925) adopted the alternative course of recovering 
■through the Collector as arrears of land revenue under 
S. 59 of the Act. The Collector ordered the detention 
of the debtor in civil prison who as a counter-move 
filed a petition for insolvency under Presidency Towns 
Insolvency Act. 


Held, that it would be an improper exercise of dis- 
cretion to refuse to grant interim protection to the 
debtor against arrest or detention for a debt due to the 
.Society, and to permit his being detained in prison, 
and at the same time to take possession of his property 
for rateable distribu.ion amongst his creditors, merely 
and solely because the Society has chosen the alternative 
remedy of enforcing the claim by approaching the 
-Collector. 24 S.L.R. 396=126 Ind. Cas. 75i=A.I.R. 
1930 Sind 263. 

S. 25 — Protection — When not granted — Non” 

pioduction of account books. 

The Registrar in insolvency is justified in refusing to 
pass a protection order in favour of the insolvent on the 
ground of failure to produce books before the Official 
Assignee when the books were in the possession of Recei- 
vers appointed in a partition suit between insohent and 
other members of the family and it is not shown that 
the insolvent had himself taken all steps that were in 
his power to effect the production of the books before 
the Official Assignee. 91 Ind. Cas. 975 = 30 C.W.N. 
JI2=A.I.R. 1926 Cal. 260. 


S. 27 — Copy of notes of insolvents’ examination* 

A copy of the notes of the insolvent’s examination 
•under S. 27 is a copy of proceedings before the Court. 
A.I.R. 1938 Cal. 755=42 C.W.N. 1146=1. L.R. (1939) 
a Cal. 56=178 Ind. Cas. 797. 

S. 27 — Public examination of debtor — Whether 

can bo dispensed with. 

The public examination of a debtor in Court is not a 
'thing to be lightly dispensed with, though the Court 
may have power to do so under the Act. A composition 
in the absence of public examination, when the debts 
.are large, i? not consistent with the efficient adminis- 
tration of the Act. A.I.R. 1933 Cal. 129 = 59 Cal. 1436 = 
141 Ind. Cas. 860. 


S. 27 Public examination after application 
-Tor discharge. 

An order lor the public examination of an insolvent 
will not be made after the insolvent has applied for his 
-discharge except in very special circumstances. A.I.R. 
1931 Cal. 801=35 C.W.N. 564=135 Ind. Cas. 874. 

Ss. 27, 193 — Adjudged insolvent — “ Suit or 

.other legal proceedings” against the insolvent — 
.Penal Code (Act 45 of i860;, S. 421— Fraudulent 
transferor propei ty— Magistrate’s jurisdiction to 
, .try the offence. 


M applied to the Insolvent Debtor’s Court at Bombay 
ifor- relief under the provisions of the Presidency Towns 
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Insolvency Act, 1909, and adjudicated an insolvent the 
same day. Ten days later, a creditor of his filed a com- 
plaint in the Magistrate’s Court against him for an offence 
under S. 421 of the Indian Penal Code and against 
two others for abetment of the oflence. M contended 
that the Magistrate’s jurisdiction to entertain the com* 
plaint under S. 421 was excluded by the provisions of 
of the Presidency Towns Insolvency Act, 1909 and that 
only the Insolvency Court at Bombay has jurisdiction 
to entertain the complaint : 

Held, that the Magistrate’s jurisdiction to try an 
adjudged insolvent for an offence under S, 421 of thx; 
Indian Penal Code was not taken away by the Presidency 
Towns Insolvency Act, 1909. The expression “ or other 
legal proceedings ” in S. 15 of the Presidency 
Towns Insolvency Act, *909, following as it does the 
word “ suit ” a word of more limited application, must 
he construed on the principle of ejutdem gtiu-ris. Where 
the Presidency Towns Insolvency Act, 1909, creates an 
offence, it is the Insolvency Court which has jurisdiction 
as to it. But as to offences under the Indian Penal Code, 
the ordinary jurisdiction of the Criminal Courts cannot be 
held to be excluded unless expressly or by necessary 
implication the Act repeals the Cede for the purposes 
of those offences. S. 103 of the Act does not substantially 
interfere with S. 421 of the Code. As its essential ingre- 
dient shews, it is more or less an offence, created by the 
Act in addition to the oflencc under the Code. One 
statute may be impliedly repealed by a subsequent 
statute necessarily inconsistent with it ; but the inconsis- 
tency must be so great that they cannot both be to their 
full extent obeyed. 12 Bom. L.R. 750=7 Ind. Cas. 
963^33 i* om - S. 6 3 * 

S. 27 — Record of examination under — Admis" 

sibility in evidence. 

Deposition under S. 36 cannot he admitted in evidence 
but the record of insolvent’s examination under S. 27 
is evidence which can betaken into consideration against 
him in proceedings under S. 104 of the Act, as criminal 
proceedings in the Presidency Magistrate’s Court arc, 
under S. 103, proceedings under the Act. 113 Ind. Cas. 
851 =48 C.L.J. 531 =32 C.W.N. 1 140 = 30 Cr. L.J. 241 = 
A.I.R. 1929 Cal. 80. 

S. 27 — Record of deposition of examination — 

Admissibility in evidence. 

The deposition of the insolvent taken on his public 
examination is not admissible against a third party on 
question of title. 93 Ind. Cas. 834 = 54 Cal. 251 = 
30 C.W.N. 346= A.I.R. 1926 Cal. 597. 

S. 27(6) — Record of examination — Admissibi- 
lity against him but not his creditor. 

The notes of the public examination of the involvcnt, 
though admissible against him under S. 27 (6) are not 
admissible against a creditor who had no opportunity to 
cross-examine him. 24 C.L.J. 149 = 36 Ind. Cas. 689. 

S. 28 — After adjudication debtor can settle with 

bis creditors only by composition under Act. 

A debtor after adjudication cannot settle with his 
creditors out ol‘ Court. Such settlement is possible only 
by a composition or scheme under the Presidency Towns 
Insolvency Act. A.I.R. 19.12 Cal. 79 — 74 C.L.J. 338= 
45 C.W.N. 1124=43 Cr.L.J. 402 = I.L.R. (1941) 1 Cal. 
278 = 198 Ind. Cas. 602. 

S. 28 — Private payments irregular. 

Any payments made by insolvents or by persons on 
behalf of the insolvent behind the back of the Offic ial 
Assignee arc entirely irregular. No insolvent or any- 
body on his behalf has any right whatever to make any 
payments at all to y creditors. The insolvent’s estate 
vests in the Official Assignee and the onlv person who 
can discharge debts of the insolvent is the Official Assignee. 
98 Ind. Cas. 799 = 24 M.L.W. 653=1926 M.W.N. 784 = 
A.I.R. 1926 Mad. 11G6. 
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S. 28 — Adjustment by insolvent — Official Assi- 
gnee taking action on — Not illegal. 

It is customary to allow insolvents to adjust matters 
with the creditors and then to report 'the settlement to 
the Official Assignee to enable him to take action. The 
procedure may be irregular, but there is nothing illegal ; 
when subsequently the Official Assignee, in pursuance 
of the insolvent’s act, summons the creditors and sub- 
mits a report on which the final order is passed by the 
Judge, the proceedings arc perfectly validated. 63 
Ind. Cas. 173 -44 Mad. 381 = 1921 M.W.N. 281 = 
A.I.R. 1921 Mad. 236—40 M.L.J. 404. 

S. 28 -Composition deed, essentials of. 

A composition means an agreement between the 
compounding debtor and all or some of his creditors by 
which the compounding creditors agree with the debtor 
and with each other to accept from the debtor payment 
of less than the amounts due to them in full satisfaction 
of the whole of their claims. An agreement in which 
every possible kind of agreement is made including a 
final residuary right of suit to ensure that the creditor 
shall be paid in full cannot be held to be an instrument 
to secure the payment of a composition. A.I.R. 1934 
Mad. 697=40 LAV. 613 = 67 M.L.J. 836—133 Ind. Cas. 
541- ' 

S. 28 — Proceeding for composition, nature of — 

Use by debtor of false affidavit, in suck proceeding, 
with knowledge of its being false, if offence within 
S. 195 (1) (b), Cr. P. Code. 

The proceeding for a composition or scheme is in 
relation to the insolvency proceeding itself. The fact 
that the initiation of the proceeding is required to be 
before the Official Assignee whose primary function is 
administrative does not in die lease affect its relation 
to the main proceeding. Insolvency proceeding is a pro- 
ceeding in a Court within the meaning ol S. 105 (1) ( b ), 
Cr. 1\ Code. Hence the use by the insolvent of an affi- 
davit showing a person as his creditor in a composition 
which to his knowledge, was false, is an offence commit- 
ted in relation to a proceeding in a Court within the 
meaning of S. 193 (1) (A), Cr. V. Code. A.I.R. 1942 Cal. 
79 = 74 C.L.J. 33 8 —45 CAV.N. 1 124=43 Cr. L.J. 402 = 
I.L.R. (1941) 1 Cal. 278=- 198 !nd. Cas. 602. 

S. 28 — Scheme of composition — In accepting 

or rejecting proof of debt for purposes of S. 28 (2), 
Official Assignee acts as chairman of meeting of 
creditors and is not a Court. 

In an insolvency proceeding, the function of the Official 
Assignee is chiefly and primarily administrative. At the 
same time it cannot be denied that the Official .Assignee 
is given judicial powers also in certain respects 
along with his administrative powers. He, for example, 
is given judicial powers in the matter of proof of debts. 
While exercising such judicial powers, the Official 
Assignee discharges the functions of a Court and becomes 
a Court within die meaning of S. 193 (1) ( A ), Cr. I'. Code. 
But at the meeting of creditors convened and conducted 
by the Official Assignee for considering the proposal 
for a composition or scheme, he, while accepting or 
rejecting die proof of debt for the purposes of S. 28 (2), 
Presidency Towns Insolvency Act docs only discharge 
his function as the chairman of the meeting and is, 
consequently, not a Court within the meaning of S 195 
(1) (A), Cr. I\ Code . A.I.R. 1942 Cal. 79 = 74 C..I..J. 
338 = 43 CAV.N. 1124=43 Cr. L.J. 402 = 1. L.R. (1941) 

1 Cal. 278 108 Ind. Cas. 602. 

S. 28 Scheme of composition— Interpretation 

— Variation by agreement — Enforcement of Juris- 
diction of civil Court— Act of Official Assignee, if 
ultra vires — Agreement, if new debt. 

Scheme of composition under S. 28, approved by 
Court — Debt due to bank included in scheme to carry 
12 per cent, simple interest — Subsequent agreement by 
Official Assignee to pay to bank on its debt 12 per cent. 


compound interest in variation of scheme — Insolvency 
Court refusing to enforce agreement — Suit in Civil 
Court by bank to enforce agreement as to compound 
interest — Agreement, held was part of scheme and 
could be enforced only by Insolvency Court — Ordinary 
civil Court has no jurisdiction — Act of Official Assignee 
in entering into agreement, held ultra vita — Agreement, 
held did not create new debt but debt which was merely 
accessory to old debt which was •provable in insolvency 
and hence could not be enforced by civil Court. The 
fact that the agreement to pay compound interest was 
supported by good consideration, held could not vali- 
date the agreement. A.I.R. 1942 Pat. 493=21 Pat. 
397=9 B.R. 111=204 Ind. Cas. 48. 

S. 28 — Scheme of composition- — Essentials. 

A composition in the absence of public examination 
in a case where the debts arc large is not consistent 
with an efficient administration of the Act. 

T he duty of the Official Assignee and of the Court is 
to see that adjudications arc not annulled unless the 
conduct of the debtors has been such as to entitle them 
to such a course, and the Court is satisfied that it knows 
what the assets and liabilities really arc. 

In a scheme of composition presented by debtois, 
they should set out in the scheme itself what their assets 
arc and what their scheme of composition is; and if 
the assets are to be vested in a trustee or trustees, there 
must be a statement to that effect and, if the trustee or 
trustees arc to guarantee so much money to ih© creditors, 
there must be a proper statement to that effect also. 
A.I.R. 1933 Cal. 129=59 C. 1436=141 Ind. Cas. 860. 

S. 28 — Creditor sending voting Jotter to Official 

assenting to composition — Power to withdraw — 
Karachi Towns Insolvency Rules of 1927, Form No. 
82. 

It is competent to a creditor of an insolvent to with- 
draw the voting letter sent by him to the Official Assignee 
assenting to a composition proposed by the insolvent 
before the proposal comes up for consideration at a 
meeting of the creditors convened for that purpose. 
A.I.R. 1932 Sind 216=26 S.L.R. 339— *40 Ind. Cas. 
764. 

S. 28 — Approval of scheme — Interest of credi- 
tors not sole test. 

The interests of the creditors is not the sole concern 
of the Court in question of approving schemes of com- 
position. If the Court comes to the conclusion that,, 
however, beneficial to the creditor the scheme may be,, 
yet it is not to the interest of the public or of commercial 
morality, it is their duty to refuse the discharge. 103 
Ind. Cas. 181=5 Rang. 24I=A.I.R. 1927 Ran.g 176. 

S. 29 — Approval of scheme — Court is not bound. 

to accept. 

The composition scheme proposed by the debtor 
had been accepted by a majority in number and three- 
fourths in value of the creditors who proved their claims 
and had the support of the Official Assignee. In answer 
to the notices issued by the Court under S. 29, Cl. (»)• 
of the Act none of the creditors appeared to oppose its 
appr< val by the Court. 

//</7, that even under th.se circumstances the Cour 1 
was not bound to accept it. 107 Ind. Cas. 433=23 
S.L.R. 192=A.I.R. 1928 Sind 90. 

S. 29 — Composition before proof — S. 28 — 

Secured creditor— Enforcement of rights. 

Before a secured creditor of the insolvent attempted 
to prove for the balance of what was due to him, the 
adjudication was annulled in consequence of a composi- 
tion arrived at between the debtor and the creditors. 
Under the composition, the creditors agreed to receive » 
8 annas in the rupee. But there was no. schtme 
provided for the enforcement of the composition. 
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Held, that the secured creditor above referred to was 
bound by the composition but that even after the annul- 
ment of the adjudicated he was entitled to sue for the 
balance of the debt due to him alter deducting the value 
of die securities but that he could claim only at the rate 
of 8 annas in the rupee. 

Held , further, diat he need not apply for the remedy 
in the bankruptcy Court but could maintain a suit in 
the ordinary Court. (English case-law fully discussed). 

* 1 * 1 ^ * 1 . J f 1 • I « I 'I ii» f * . s , 1 • 

Per Srinivasa Aiyangar , J. — Though a composition 
sanctioned by die Court is binding on all the creditors 
of the insolvent including the creditors who were not 
parties to the composition, the composition takes effect 
and operates to discharge the insolvent from his liability 
on the debt only if the compensation agreed to is paid 
or else a scheme is outstanding under which the credi- 
tors arc required to proceed and obtain relief. The 
obligation is laid on the insolvent-debtor to pay to all 
the creditors whose debts are provable in insolvency, 
the amount or the balance of their debt according to the 
composition. In default of any such payment and in 
the absence of any such sch-inc of trust for payment, 
the insolvent-debtor is net entirely discharged from all 
liability merely on the Court approving of a composition 
and annulling the adjudication, go Ind. Gas. 92 = 
1925 M.W.N. 148 = 21 M.L.W. 733=48 Mad. 521 = 
A.I.R. 1925 Mad. 593-48 M.L.J. 252. 

S. 29 — Official Assignee and Trustee — Rangoon 

R. 154. 

The substitution of the Official Assignee for the trustee 
proposed for the scheme is an alteration in the substance 
of the scheme which the Court is not entitled to make 
under R. 154. In such a case the Court should adjourn 
the matter to enable the creditors to put up a new com- 
position scheme to be administered by the Official 
Assignee. 103 Ind. Cas. 181=5 Rang. 241= A.I.R. 
1927 Rang. 17G. 

Ss. 29 (2) and 30- — Order without public exa- 
mination. 

An order of adjudication passed without a public 
examination of the insolvent or without an express giant 
of leave to dispense with such examination is bad in law 
and could not lie pleaded in trial to regular suit by a 
creditor who was not a parly to the adjudication proceed- 
ings. 8 Bur. L.T. 259 = 8 L.B.R. 258 = 33 Ind. Cas. 
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S. 30 — Agreement amending scheme of compo- 
sition — Enforceability. 

An agreement which constitutes an amendment to a 
scheme of composition, cannot be enforced without th c 
consent of all classes of creditors and the approval ol 
the Insolvency Court. 77 I. A. 143=29 Pat. 564 = 
63 M.L.W. 1166 = 52 Bom.L.R. 488=1950 M.W.N. 178 
=A.I.R. 1950 P.C. 75 = (i95o) 1 M.L.J. 423 (P.C.). 

S. 30 — Agreement with one of creditors to 

scheme in variation of scheme without leave of 
Court. 

Where the Official Assignee, without the leave of the 
Insolvency Court, enters into an ag. cement with one 
of the creditors who were parties to the scheme, in 
variation of the scheme, in l'a\our of that creditor, the 
agreement is ultra vires especially when the Official 
Assignee was constituted a trustee under the scheme 
because the scheme is varied in a manner not contem- 
plated by the Act. Hence, the fact that no appeal was 
filed against the act of the Official Assignee is immatciial. 
A.I.R. 1942 Pat. 493 = 21 Pat. 397—9 B.R. 111=204 
Ind. Cas. 48. 

Ss. 30 and 28 — Agreement varying scheme — 

Undue preference to one of several creditors — 

Not enforceable. 

An agreement between the insolvent the Official Assig- 
nee and one of the creditors, to which the other creditors 


who were parties to the scheme were no party, entitling 
the creditor to charge 12 per cent, compound interest 
on his debt in vaiiation of the scheme under which he 
was entitled to only 12 per cent, simple interest cannot 
be enforced. A.I.R. 1942 Pat. 493 = 21 Pat. 397 = 
9 B.R. 111=204 Ind. Cas. 48. 

Ss. 30 and 32 — Approval of scheme — Effect 

— Discharge of insolvent for all provable debts. 

The approval of a scheme of composition operates 
as a discharge of the ins* Ivent for all debts provable in 
insolvency which has not been brought before the Insol- 
vency Court. 50 C.W.N. 307. 

S. 30 — Approval of scheme — Effect — Discharge 

of all p; ovablc debts. 

Reading the two sections together it appears that 
the acceptance of a scheme of annulment operates as 
a discharge of the insolvent from all debts which were 
provable in insolvency but which have not been brought 
before the Insolvency Court. 92 Ind. Cas. 535 = 
24 A.L.J. 283=A.I.R. 1926 All. 293. 

S. 30-— Contents of order — Proposals not em- 
bodied —Formal defect. 

The section requires the terras of a proposal if approved 
to be embodied in the order with a view of making it 
executable as a decree as provided in sub-section (2), but 
the non-compliance with this provision is a mere formal 
defect which may be amended at any time and in no 
way affected by the Court’s approval of the terms of 
the composition and the consequent annulment of the 
insolvency. 63 Ind. Cas. 173=44 Mad. 381 = 1921 
M.W.N. 28i=A.I.R. 1921 Mad. 236=40 M.L.J. 404. 

S. 30 — Non-fulfilment of composition — Guar- 
antor under a composition should not be procee- 
ded against under S. 30 (2). 

Where the scheme of composition was made on th c 
10th December, 1910 and by its terms thc composition 
was to be paid within a month from thc date of the 
order annulling the adjudication order, and thc adjudica- 
tion was annulled on the 14th September, 1921, and it 
was no* until thc 29th July, 1922, that the respondents 
(one of the creditors) applied for the covenant to be 
enforced against the appellant, and this long delay was 
not explained, 

Held, that under these circumstances thc peculiar 
jurisdiction under S. 30 (2) of the Presidency Towns 
Insolvency Act should not be exercised against thc 
appellant, in his capacity as guarantor, even assuming 
that thc Court has jurisdiction to deal with such a matter 
under that section. 80 Ind. Cas. 849 = 27 C.W.N. 
go8=A.I.R. 1924 Cal. 176. 

S. 30 — Scope. 

Cl. 2 of S. 30 is merely enabling and does no- exclude 
the jurisdiction of thc ordinary Courts. Further the 
clause refers only to cases where there is something in 
thc provisions of the composition or scheme which 
are capable of being enforced in the Bankruptcy Court, 
go Ind. Cas. 92 = 1925 M.W.N. 148 = 21 M.L.W. 733 = 
48 Mad. 521= A.I.R. 1925 Mad. 593=48 M.L.J. 252. 

S. 30 — Karachi Rules under S. 112, R. 151 -A — 

Creditors’ only remedy is application under S. 30 
(2^ — “ May he enforced ’’—Court has no discretion. 

Both under ‘he rules framed und<r S. 112, Presidency 
Towns Insolvency Act for the Karachi Court and under 
the scheme of the Presidency Towns Insolvency Act 
itself, a suit to recover from thc debtor or thc turustee 
if any, under a scheme or composition is barred and the 
creditors’ only remedy is by application under S. 30 (2) 
Consequently, the words “ may be enforced ” in S. 30 (2) 
are to be construed as “shall be enforced”. On a 
proper application made to it by a person interested 
within the meaning of S. 30 (2), Presidency Towns 
Insolvency Act, the Court has no discretion in thc matter 
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of enforcing payment. A.I.R. 1943 Sind 228=I.L.R. 
(1943) Kar. 305 = 210 Ind. Cas. 202. 

S. 30 — Creditor farm proving debt — B and C 

part ers — B applying under S. 30 (2) — C explicitly 
assenting — B, if “ person interested ”, 

The claim of B was proved by J & Co., before the 
Official Assignee. The only possible persons interested 
in the claim were B and C partners of J & Co. B ap- 
plied for order for payment, C explicitly assented to the 
payment being made : 

Held, that B was a “ person interested ” within the 
meaning of S. 30 (2), Presidency Towns Insolvency Act, 
and entitled to obtain an order under this sub-section. 
A.I.R. 1943 Sind 228 = 1. L.R. (1943) Kar. 305=210 
Ind. Cas. 202. 

S. 30 — Scheme approved and adjudication an- 
nulled — Jurisdiction of Court, if terminates. 

The proceedings in insolvency do not terminate even 
on the approval of a composition or scheme. Though 
the adjudication is annulled, the composition is made 
with the approval of the Insolvency Court and the 
Court retains jurisdiction to give effect to it. A.I.R. 
1942 Cal. 79 = 74 U.L.J. 338=45 C.W.N. 1124 = 43 Cr.L. 
J. 402 = 1. L.R. (1942; Cal. 278=198 Ind. Cas. 602. 

S. 30 — Creditor obtaining award against debtor 

and sureties after debtor’s insolvency — Contract 
of suretyship merges into award — Rights of credi- 
tor against surety, whether affected by subsequent 
composition or annulment of insolvency — Creditor, 
if can execute award against surety. 

Where a creditor, after the insolvency of the debtor, 
proceeds against him and the sureties for the realisation 
of the debt and an award is drawn up without any ob- 
jection from the debtor, the contract of suretyship is, by 
the award, merged into the award so that as and from 
the date of the award, the rights which the creditor has 
against the sureties are rights under the award and not 
under the contract of suretyship. Anything done sub- 
sequently in the way of composition between the debtor 
and his creditors or the annulment of the insolvency 
proceedings makes no difference to those rights nor does 
it operate to absolve sureties’ liability under the award. 
They are rights which were vested in the creditor quite 
independently of the insolvency proceedings and are not 
affected by the provisions of S. 30, Presidency Towns 
Insolvency Act and if jhc debt under the award has 
been duly proved in the insolvency proceedings, the cre- 
ditor is entitled to put the award into execution and 
have it executed against the sureties. A.I.R. 1939 Cal. 
352 = 183 Ind. Cas. 7G6. 

S. 30 — Composition deed entered into by debtor, 

creditors and surety — Surety cannot resile from 
composition. 

As soon as a composition entered into by the debtor 
and his creditors supported by the guarantee of surety 
is sanctioned by the Court it becomes binding on the 
creditors, the debtors and the surety. Consequently 
the surety cannot say that he is not bound by his promise 
and Ifc is not relieved of his liabilities although he does 
not execute a bond as ordered by the Court. A.I.R. 
1934 Sind 134 = 151 Ind. Cas. 791. 

S. 30 — Property in foreign state — If vests in 

trustee on approval of composition — Annulment 
of adjudication order — Effect on jurisdiction. 

Composition scheme approved of by the Court docs 
not vest the insolvents’ immovable property situated in 
foreign state in the trustees of the composition under 
the order approving the scheme. 

Jurisdiction of Insolvency Court is not exhausted 
owing to the annulment of the adjudication, the Court 
lias jurisdiction to give effect to the scheme it has approv- 


ed. A.I.R. 1932 Cal. 124=35 C.W.N. 506=136 Ind. 
Ca . 1 4 1 . 


participation in divi- 
dend by reason of fraud practised on Court by 
insolvent — Payment of dividend to other creditor* 
is not duly made. 

Where a creditor has been denied participation in the 
dividend by reason of a fraud practised upon the Court 
by the insolvent, the payment of dividends to the other 
creditors cannot be held to have been duly made within 
the meaning of the expression in S. 31, Presidency Towns 
Insolvency Act. A.I.R. 1942 Mad. 103=54 M.L.W. 
560=1941 M.W.N. 928 = (i94i) 2 M.L.J. 847=201 
Ind. Cas. 30. 

S. 31 (*) — “ Interested persons 

Debtor owing debt jointly to two brothers — Part of 
debt secured — Names of brodicrs mentioned as joint 
creditors in insolvency petition — Unsecured part men- 
tioned in list of unsecured debts but inadvertently in 
name of one brother only — Debts not formally admitted 
by Official Assignee under Sch. II, Cl. 25 — Composition 
scheme sanctioned — Assignee of unsecured debt from 
decendant in interest of one of brothers, held not 
“ interested person ” and not entitled to apply for re- 
adjudication. A.I.R. 1939 Cal. ii9=I.L.R. (1938) 1 
Cal. 493 = 180 Ind. Cas. 947. 

S. 31 — Order under — Effect — Trustees, if relea- 
sed from their bond. 

Where an order under S. 31, Presidency Towns Insol- 
vency Act, is passed, the trustees arc released from their 
bond. A.I.R. 1937 Cal. 532 = 174 Ind. Cas. 220. 

S. 31 — Re-adjudication — Proceedings to recover 

insolvent’s property — Act of insolvency and adjudi- 
cation originally made are available. 

When debtor is re-adjudged insolvent under S. 31, 
the second insolvency is linked up with the first insol- 
vency and the insolvency proceedings become one so 
that the acts of insolvency and the adjudication originally 
made arc available for purposes of any subsequent 
proceedings which may be brought in insolvency for 
the recovery of property belonging to the insolvent. 
A.I.R. 1943 Cal. 51 1 =I.L.R. (1943) * Cal. 75=209 
Ind. Cas. 352. 

3, — Rc-adjudication — Effect of. 

When a debtor is “ adjudicated ” or “ re-adjudi- 
cated ” or “freshly adjudicated” under S. 31, such 
adjudication is not independent of the original insol- 
vency. 105 Ind. Cas. 90 = 54 Cal. 650=A.1.R. 1928 


vency 
Cal. 21. 


31 — Re-adjudication — Considerations. 

In considering whether it ought to rc-adjudge the 
debtor under S. 31 the Court in the first instance should 
have regard to the position of the creditors, and if the 
Court is of opinion that the creditors will not be benefited 
by an order annulling the scheme and re-adjudicating 
the debtor, in ordinary circumstances the Court will not 
make an order of rc-adjudication under S. 31. 105 Ind. 

Cas. 90 = 54 Cal. 650 = A.I.R. 1928 Cal. 21. 

S. 32 — Annulment of adjudication — Scheme of 

composition agreed upon — Official Assignee admitting 
claim of secured creditor at certain amount before com- 
position — Paragraph in scheme clearly stating such 
amount to be subject to new mode of payment — Official 
Assignee subsequently denying that creditor’s claim was 
adjusted — Order of High Court directing Official Assignee 
to admit claim as mentioned in scheme : — 

Held, on construction of the scheme that interest was 
to be paid on amount of claim mentioned in paragraph 12 
of scheme — Official Assignee held could not re-open ques- 
tion as to principal amount on which interest was to be 
paid, having admitted claim before composition. 180 
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Ind. Cas. 353 = 1939 A.W.R. 54=41 Bom.L.R. 1023 = 
1939 A.L.J. 273=5 B.R. 473=43 C.W.N. 483 (P.C.). 

S. 33— Scope. 

S. 33 (4) cannot be extended so as to enable the Court 
to punish for contempt any agent of an insolvent who 
at the instigation of the insolvent, obstructs the reali- 
zation of the insolvent’s property. Nor does S. 58 (5) 
cover such a case. A.I.R. 1938 Mad. 175=46 M.L.W. 
900=1937 M.VV.N. 1251 = 175 Ind. Cas. 543. 

S. 33 — Official Assignee directing insolvent to 

pay provident deposit to Official Assignee directly 
he receives it. 

In the case, of a provident fund deposit, when once 
the money is paid to the depositor, it ceases to be exempt 
from attachment or the claim of the Official Assignee, 
but the Official Assignee is not entitled to an order under 
S. 38, Presidency Towns Insolvency Act, from the Insol- 
vency Court directing the insolvent to hand over the 
money to the Official Assignee directly he receives it, 
inasmuch as if an anticipatory order can be made order- 
ing the insolvent to hand over the money directly he 
receives it, the beneficent provision of the Act is entirely 
destroyed. A.I.R. 1936 Mad. 855 = 44 M.L.W. 286= 
71.M.L.J. 415=167 Ind. Cas. 155 (2). 


S. 33 (a) (c) — Order under — If to be in writing — 

Contempt of Court. 

The Official Assignee’s order to insolvent to attend his 
office in pursuance of S. 33 (2) (c) need not necessarily 
be in writing, even a verbal order is valid and there is a 
duty upon the insolvent to comply therewith. Non- 
compliance with such order will render the insolvent 
guilty of contempt of Court. Affidavits in support of 
the application for contempt may be served at the same 
time as the notice of application. 

Per Curium. In future if the Official Assignee intends 
to apply for committal order for contempt of Court 
he should put his order into writing and have it served 
on the persons intended to be proceeded against, with a 
notice that if the order is not complied with proceedings 
for contempt will be taken. Further it is eminently 
desirable that the procedure laid down by the rules 
should be strictly followed. 47 Cal. 56 = 56 Ind. Cas. 
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S. 34 — Applicability. 


A man who is adjudicated insolvent and whose pro- 
perty vests in the Official Assignee or Receiver, need not 
be sent to jail in execution of a decree against him in 
which he has already furnished security for his appear- 
ance, although he might not have disclosed his books 
or might have been refused the protection order. 113 
Ind. Cas. 854=48 C.L.J. 531 =A. I. R. 1929 Cal. 144. 

S. 36. See also PRESIDENCY TOWNS INSOL- 
VENCY ACT, S. 7. 


Synopsis. 

— S. 36. 

1. Applicability. 
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1. Applicability. 

36 — Applicability. 

Proceedings initiated by Hindu joint family busi- 
ness under S. 36 are a nullity and liable to be vacated. 
164 Ind. Cas. 428=39 C.W.N. 275. 

S. 36 — Applicability — Enquiry, if debt is bind- 
ing on son. 


Although, on the insolvency of a Hindu father, the 
father’s power to sell the son’s share for debts binding 
on the family may vest in the Official Assignee such 
power of sale terminates with the severance of the joint 
family status and after such severance, the Insolvency 
Court has no jurisdiction under S. 36 to summon the 
son to decide the binding nature of the debt between 
the father and the son. Consequently, no questions 
between the Official Assignee and the son can be decided 
by the Insolvency Court but they must be decided 
in a partition suit to which the Official Assignee is a 
party. A.I.R. 1932 Mad. 381=35 L.W. 592 = 63 M.L.J. 
37 = 55 M. 558=138 Ind. Cas. 225. 

Ss. 36, 55 and 56 — Applicability. 

The questions under Ss. 55 and 56 are not matters 
arising under S. 36 simply because the respondents have 
been examined under that section. A.I.R. 1934 Cal. 
232 = 60 C. 1367=149 Ind. Cas. 995. 


S. 36 — Applicability. 

Official Assignee seeking to set aside transfer by insol" 
vent as being void under S. 56 — High Court can exer- 
cise discretion whether the matter should be tried on 
notice of motion in Insolvency Court or to relegate the 
Official Assignee to a suit in Civil Court where the matter 
is not covered by S. 36. A.I.R. 1932 Bom. 566 = 34 
Bom.L.R. 1166 = 141 Ind. Cas. 664. 


S. 36 — Applicability. 

Ss. 36, 55 and 56 of the Act do not apply to cases where 
the estate of a deceased is being administered in insol- 
vency. 104 Ind. Cas. 89 = 5 Rang. 375 = A.I.R. 1927 
Rang. 284. 


2. Costs. 


S. 36 — Costs. 

A witness who is legally represented at an examina- 
tion under S. 36 is not entitled to costs of such repre- 
sentation. It is a measure of prudence which he takes 
at his own expense. A witness who is, rightly or wrongly 
made a respondent to an appeal from an order under S. 36 
and served as such but against whom no substantive relief 
was asked for and who would not have been out of pocket 
by reason of the appellate decision, has it gone against 
him, if he had not contested the appeal, is not entitled 
to costs. A.I.R. 1941 Rang. 69=1940 Rang.L.R. 702 = 
194 Ind. Cas. 250. 


S. 36 — Costs. 

Witness is not entitled to get costs of his attorney 
or counsel. 46 Cal. 795, Foil. 115 Ind. Cas. 39= 
58 Cal. 667 = 33 C.W.N. 21= A.I.R. 1928 Cal. 786 (F.B.) 

S. 36 — Costs. 

A witness examined under S. 46 of the Presidency 
Towns Insolvency Act is not entitled to the costs 
of employing attorney or counsel. This is so even 
if the witness was a mortgagee from the insolvent and his 
mortgage was sought to be impeached by his creditors. 
46 Cal. 795 = 24 C.W.N. 68 = 53 Ind. Cas. 362. 

3. “ Court ”. 

S. 3&— 1 “ Court ”, 

The Registrar if empowered under S. 6 is a Court 
for the purpose of S. 36. 1 1 5 Ind. Cas. 39 = 56 Cal. 
66 7 = 33 C.W.N. 21 = A.I.R. 1923 Cal. 786 (F.B.). 
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4. “ Creditor who has proved his debt 

S. 36 (1) — “ Creditor who has proved his 

debt ” — Meaning. 

The expression “ creditor who has proved his debt ” 
means a creditor who has lodged the ncccsssary proof 
ol his debt and is entirely independent of the question 
cither of acceptance or rejection of that proof by the 
Official Assignee. 33 C.W.N. 7og = A.I.R. ig2g Cal. 
703- 

S. 36 (1) — “ Creditor who has proved his debt.*’ 

The words in S. 36 “any creditor who has proved 
his debt ” mean not merely a creditor who has lodged 
proof of his debt but a creditor whose proof has been 
admitted by the Official Assignee under the provisions 
contained in S. 23 of the 2nd schedule to the Insolvency 
Act. '1 he mere iact that his name was included in the 
schedule filed by the insolvent and that so far his claim 
has not been challenged does not assist him if his debt 
has not been admitted by the Official Assignee. 70 
Ind. Cas. 468 = 28 C.VV.N. 744 = A.I.R. ig23 Cal. 305. 

5. Depositions under. 

|S. 36 — Depositions under — Admissibility 

against transferee after adjudication. 

Where the person in whose favour the insolvent 
origin illy made transfers is examined under S. 36, the 
deposition may be used against him, but not against 
his transferee though he had taken the transfers after 
the order of adjudication. A.I.R. ig32 Cal. 621=36 
C.VV.N. 337=138 Ind. Cas. 741. 

S. 36 — Depositions under — Private ex am i n ation 

of witness — Is evidence against him. 

The answers given by a witness at the private exa- 
mination are evidence against him. They are not 
merely evidence against him in any bankruptcy pro- 
ceedings ; they are evidence against him in any . civil 
proceedings, whether in insolvency or whether in a 
civil suit on exactly the same principle. 93 Ind. Cas. 
834 = 53 Cal. 251=30 C.VV.N. 346=A.I.R. 1926 Cal. 
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S. 36 — Depositions under — S. 56 — Limits of 

admissibility. 

In an enquiry under S. 56, the deposition of the pre- 
ferred creditor before the Registrar of Insolvency, in an 
encpiiry under S. 36, is admissible against him, at least 
to show the circumstances under which he took the 
transfer from the insolvents. 

Quaere. — Whether the deposition of the insolvent is 
admissible ? 85 Ind. Cas. 984 — 27 C.W.N. 611= A.I.R. 
1923 Cal. 631. 

S. 36 — Depositions under — Admissibility. 

The general practice is to examine the accused under 
S. 36, but the Court can also examine though S. 36 docs 
not apply. Examination of an insolvent under S. 36 of the 
Act and without anv objection on his part, Is voluntary 
and is admissible under S. 103 of the Act. 47 Cal. 254 = 
24 C.VV.N. 425=21 Cr.L.J. 522 = 31 C.E.J. 209 = 56 
Ind. Cas. 778. 

S. 36 — Depositions under — Admissibility in pro- 
ceedings under Ss. 103 and 104. 

The deposition of an insolvent examined under S. 36 
of the Act and reduced to writing is admissible as evidence 
against him in a criminal charge. 46 Cal. 996 = 54 Ind. 
Cas. 478. , 

6. Duty of Court. 

S. 36 — Duty of Court — Exercise of caution — 

Affording of facilities. 

An order for discovery made under S. 36 may, if dis- 
obeyed, involve the person concerned in grave conse- 
quences. Wilful disobedience of such an order may be 


followed by an order of commitment for contempt 
of Court. In view of such possibilities, the Court should 
act with great caution and afford all possible facilities 
to the person concerned to satisfy the Court that at the 
time of the order the books were either not in existence 
or were not under his control. 66 Ind. Cas. 890=34 C. 
L.J. 35i=A.I.R. 1921 Cal. 150. 


7. Examination under. 


S. 36 — Examination under — Discretion to refuse 

to permit examination of person summoned to be 
conducted by creditors. 

The Registrar has discretion to refuse to permit the 
examination of a person summoned under S. 36, to be 
conducted by the creditors. 

The creditor can, if he pleases place all the materials, 
before the Official Assignee so that the latter may assist 
the Court (or Registrar) in conducting the examination. 
The Official Assignee has a discretion in the matter. If he 
decides not to make use of the materials, the creditor 
may then apply for leave to appear at the examination 
and assist the Registrar with the materials at his disposal. 
164 Ind. Cas. 415=40 C.W.N. 12=63 C. 88. 

S. 36 — Examination under — Grounds for refu- 
sal. 


The Court ought not to make an order for the exami- 
nation of a witness under S. 36 unless there is ground 
for thinking that the order Is likely to be of some use. 
Sub-sections (4) and (5) of S. 36 make it quite clear 
that the mere fact that the litigation against the witness 
may ensue cannot be a ground for refusing the exa- 
mination. A.I.R. 1941 Rang. 69 = 1940 Rang. L.R. 
702 = 194 Ind. Cas. 250. 



36 — Examination under — Grounds for refu- 


S. 36 confers upon the Court a power which is general 
in its character. Whenever the circumstances are such 
as to bring the section into operation, the Court can 
require the person concerned to be examined. The 
very object of such an examination is to obtain infor- 
mation as regards the affairs and the dealings of the 
* insolvent, and to sec if proceedings should not be taken 
in the interests of the creditors as a whole for the purpose 
of challenging the transactions entered into by the 
insolvent, and to say that litigation might ensue as the 
result of such an examination, would defeat the very 
object with which his section has been enacted. The 
only case in which any such order should not be made is 
where litigation has actually commenced and is pending 
between the parties with reference to the very question 
information about which is sought to be elicited by means 
of such an examination. 


An examination can be ordered when the circum- 
stances bring the case within S. 36, sub-S. (l). The 
examination may or may not result in some admission of 
liability on the part of the person examined. If there 
is an admission, then a summary order can be made 
under sub-S. (4) or sub-S. (5) ; if there is no admission, 
then no summary order can be made. But the mere 
fact that an admission is not likely to be made is no 
ground whatever for refusing to direct an examination. 
firima r ane y the Court ought not to make an order under 
S. 36 unless there is ground for thinking that the order 
is likely to be of some use. But the mere fact that the 
result of the examination may be of use to the Official 
Assignee and may be a subject of inconvenience to the 
person examined in future litigation is no reason for 
not making the order. A.I.R. 1933 Bom. 309=35 
Bom. L.R. 546 = 57 Bom. 665 = 145 Ind. Cas. 648. 

S. 36 — Examination under — Grounds for re- 
fusal. 

S. 36 is very wide and there is nothing in the Act 
limiting the Court’s powers thereunder, to the period 
before the discharge. But these powers should not be 
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used unduly or unnecessarily long after the discharge. 
The official assignee when applying under S. 36 for the 
examination of a person should state shortly the nature 
of the information likely to be given and the dealings 
or properties of the insolvent to which such information 
•will relate. A mere allegation that the witness is likely 
to give useful information is not enough for an order 
under this section. But an order cannot be refused 
on the mere ground that litigation might ensue between 
the party to be examined and the Assignee. 44 Cal. 
374=40 Ind. Cas. 94. 

S. 36 — Examination under — Nature of — Right 

of. 

The only right which the section gives to the Official 
Assignee or to any creditor who has proved his debts is 
a right to apply to the Court to summon a witness. It 
is in the discretion of the Court whether or not it will 
do so at all, and, if it docs do so, the examination of the 
witness is, in theory, an examination by the Court ; it 
is only as a matter of practice that the person applying 
for the summons is permitted to attend and question 
the person summoned at all. A.I.R. 1941 Rang. 69 = 
1940 Rang. L.R 702 = 194 Ind. Cas. 250. 

S. 36 — Examination under — Nature of. 

Although persons summoned under S. 36 are not in- 
frequently persons who may be expected to wish to 
conceal the true nature of their dealings with the in- 
solvent from the Court, that Is by no means invariably 
so and there is nothing to justify treating examinations 
under S. 36 as penal inquisitions. 164 Ind. Cas. 415 = 
40 C.W.N. 12=63 C. 88. 

S. 36 — Examination or under — Scope of. 

It is impossible to lay down any hard and fast rule 
limiting the scope of a prive examination under S. 36 
and though the Court may (not must) think it proper 
to confine it to questions arising out of the matters stated 
in the affidavit leading to the summons, there is certainly 
no rule that on’y those matters themselves may be put 
to the witnesses. 

Section 36 is not in terms restricted to the examination 
of persons who arc thought to be indebted to or possessed 
of part of the debtor’s estate but extends to “ any person 
whom the Court may deem capable of giving informa- 
tion respecting the insolvent, his dealings or property.” 
A.I.R. 1941 Rang. 69=1940 Rang. L.R. 702 = 194 
Ind. Cas. 250. 

S. 36 (1) — Examination under — Pardanashin 

lady — S. 37 — Examination — Procedu re. 

S. 132 (1), C. P. Code, does not apply to examina- 
tions under S. 36 (1), Presidency Towns Insolvency Act, 
and the Court in a suitable case may summon before 
it a pardanashin lady who is known or suspected to 
have in her possession any property belonging to the 
insolvent. S. 37 gives the Court power, if it thinks fit, 
instead of summoning such a pardanashin lady to 
Court, to issue commissions or letters of request. That 
power is discretionary. 33 C.W.N. 631 =56 Cal. 865 = 
A.I.R. 1929 Cal. 528. 

Ss. 36, 46 (2) — Examination under — Nature of 

proceeding under S. 36-- Aggrieved person — 
Appeal — Receiver, if proper party — Jurisdic- 
tion. 

A person claiming to be the transferee of property for 
valuable consideration and in good faith is an aggrieved 

f erson within the meaning of sub-S. (2) of S. 46 of the 
nsolvcncy Act and is also a party thereto for the purpose 
of S. 36 of that Act. An aggrieved person is a person 
against whom a decision has been pronounced which 
has unjustly deprived him of something or wrongfully 
refused him something or wrongfully affected his title 
to something. 14 Ch. D. 458, Foil. In an appeal by 
the aggrieved person under S. 46 the receiver is a proper 
party but the appeal is not liable to be dismissed for not 


making him a party. A proceeding under S. 36 is 
not in the nature of a suit. It is only an incidental pro- 
ceeding in the course of a more comprehensive one for 
adjudging the petitioner an insolvent. To make the 
provisions of S. 50 of the Insolvency Act applicable the 
Court in which the proceedings have been initiated as 
well as the Court which is invited to assist it, must both 
have jurisdiction in insolvency matters. 12 C.L.J. 452 = 
7 Ind. Cas. 765=15 C.W.N. 253. 

3 . Exercise of powers. 

S. 36 — Exercise of power. 

S. 36 confers on the Court an extraordinary and in- 
quisitorial, though certainly a necessary power, to be 
exercised in the interests of the due administration of 
the insolvent’s estate without fear,but not without scrupu- 
lous regard to considerations of economy and of fairness 
to the person examined. A.I.R. 1941 Rang. 69 = 
1940 Rang. L.R." 702 = 194 Ind. Cas. 250. 

S. 36 — Exercise of powers — If permissible after 

discharge. 

The Insolvency Court has power, even after an order 
of discharge has taken effect to direct the examination 
of a third party or the insolvent himself under S. 36 
of the Presidency Towns Insolvency Act. A.I.R. 1933 
Cal. 699=57 C.L.J. 467 = 37 C.W.N. 718 = 60 C. 936 = 
147 Ind. Cas. 191. 

S. 36 — Exercise of powers — Limits. 

Powers under S. 36 are not to be used as an extra 
method of discovery in addition to the ample facilities 
for discovery enjoyed by ordinary litigants under Civil 
Procedure Code. 115 Ind. Cas. 39 = 56 Cal. 667 = 33 
C.W.N. 21 = A.I.R. 1928 Cal. 786 (F.B.). 


S. 36 — Exercise of powers — Limits — Order 

against ryot for kist. 

The Official Assignee cannot apply to the Judge of 
the Insolvency Court for an order against a ryot for pay- 
ment of kist due to the insolvent. The jurisdiction 
exercised by the High Court in insolvency is the Original 
Civil Juri c diction. The provisions of S. 189 of the Madras 
Estates Land Act which debar Civil Courts, exercising 
original jurisdiction, from taking cognizance of any dis- 
pute or matter in respect of which a suit or application 
might be made to a Revenue Court cannot be overridden 
by S. 36 of the Presidency Towns Insolvency Act, which 
provides for the determination by the Insolvency Court of 
all questions relating to debts due by third parties to the 
insolvent. 61 Ind. Cas 991=45 Mad. 31 = 13 M.L.W. 
374=A.I.R. 1922 Mad. 143. 


9. Ex parte Order. 


S. 36 — Ex parte order. 

An order under S. 36 (1) for examination of persons 
thereu ider can be made ex parte. 44 Cal. 286, Foil. 
66 Ind. Cas. 715 = 48 Cal. 1089 = 26 C.W.N. 750 = 
A.I.R. 1921 Cal. 58. 


S. 36 (1) — Ex parte order. 

Applications under S. 36 (1) for examination of persons 
thereunder should be made ex parte under the rules 
framed by the Calcutta High Court under S. 112 of the 
Act. R. 30 app.ica to such applications and not Rr. 
17, 18 and 19 and this view is supported by the English 
Bankruptcy Act. (1914) 4 and 5 Geo. V, Ch. 59 and 
the rules thereunder. 44 Cal. 286 = 20 C.W.N. 1155 
=36 Ind. Cas. 990. 

10. Intention and scope. 

S. 36 — Intention and scope. 

S. 36 does not contemplate a roving inquiry into the 
affairs of the insolvent but where the Official Assignee 
only desires to inquire into a specific matter, viz., whether 
a certain debt is due from the applicant to the insolvent. 
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then S. 36 may be invoked. A.I.R. 1934 Sind 158= 
=29 S.L.R. 49=152 Ind. Cas. 878. 

S. 36 — Intention and scope. 

S. 36 was not intended for the purpose of enabling the 
Official Assignee to cross-examine person to whom the 
insolvent appears to have transferred his property and 
to get from him the proof of his case. 121 Ind. Cas. 
772 = 7 Rang. 675 = A.I.R. 1930 Rang. 32. 

S. 36 — Intention and object. 

Orders made under S. 36 arc purely discretionary. 
They are intended to be made for the benefit of the 
general body of creditors and to enable the Official 
Assignee to establish his rights against the creditors, 
or the creditors in the insolvency who are brought upon 
the scene by meansof fraudulent preferences or fraudulent 
tactics resorted to, who usually arc the relatives and 
friends of the insolvent prior to the insolvency. The 
law never contemplated that the provisions of S. 36 
should be used for the purposes of a fishy cross-examina- 
tion in order to prepare for future litigation. The scope 
and utility of S. 36 by the amendment has been consi- 
derably restricted. Under the present amended section, 
under S. 36, one could get a deponent to admit posses- 
sion of property, or one could find that the deponent 
was indebted to the insolvent but no summary methods 
exist now of gening hold of the property by the Official 
Assignee unless and until the deponent admits that the 
property belongs to the insolvent. Therefore, in every 
case if the claim is contested, the Official Assignee is 
driven to a suit. 1 18 Ind. Cas. 794=31 Bom. L.R. 420 = 
A.I.R. 1929 Bom. 220. 

S. 36 — Intention and object. 

S. 36, CIs. (4) and (5) were intended to prove a sum- 
mary procedure for ordering payments of debts . due 
and delivery of property where there is no dispute 
But the procedure under that section is inappropriate 
in the case of disputes arising out of allegations by in- 
solvent that he was compelled to execute mortgages on 
his property by fraud, undue influence and such other 
measures. 88 Ind. Cas. 77=27 Bo™- L.R. 551 = 
A.I.R. 1926 Bom. 329. 

S. 36 — Intention and object of — Property belong- 
ing to debtor. 

The object of S. 36 is discovery for the purpose of 
enabling the Official Assignee or a creditor who h?s 
proved his debt to obtain information with reference to 
the property belonging to the insolvent so that he might 
take proceedings thereon to impeach the transactions 
which are voidable under the sections of the Act relating- 
to voluntary transfers, fraudulent preferences, etc. Pro- 
perty transferred by the Insolvent 4 months before the 
order of adjudication is not ‘ property belonging to the 
debtor ’ within S. 36 (5) of the Act, and no order under 
that section, on the examination of the transferee, can 
be passed declaring the transaction void under S. 55 
and directing the delivery of the propertv to the Official 
Assignee. 14 M.L.T. 51=25 M.L.J. 308= (1913! 
M.W.N. 8 7 G = (i9t 4 ) M.VV.N. 247 = 20 Ind. Cas. 485. 

11. Irregularity under. 

S. 36 — Irregularity under — No cure. 

An irregularity in passing an order on the applica- 
tion of the creditor is not curable under S. 118. 98 

Ind. Cas. 723 = 30 C.W.N. 9i4 = A.I.R. 1926 Cal. 1097. 

12. Order under. 

S. 36 — Order under — Appeal. 

A decision which finally determines the question 
whether a witness should or should not he further exa- 
mined under S. 36 is a "judgment ” within the meaning 
of Cl. 13 of Letters Patent (Rangoon) and is, therefore, 
appealable. A.I.R. 1941 Rang. 69=1940 Rang. L.R. 
702=194 Ind. Cas. 250. 


S. 36 — Order under — Appeal — Discretion in- 

refusing to summon witness or further examine- 
him — Appeal. 

The discretion of the Court under S. 36 in refusing to* 
summon or further to examine a witness is not lightly 
to be interfered with on appeal. It is not enough for 
the appellant to show that the discretion was wrongly 
exercised but he must go further and show either that 
it was not exercised at all, or, if exercised, was exercised, 
either unjudicially, or on a wrong principle of law, or on. 
a wrong appreciation of the facts. But a right decision, 
even if reached in the wrong way, will not be interfered 
with. A.I.R. 1941 Rang. €9 = 1940 Rang. L.R. 702 = 
194 Ind. Cas. 250. 



Order summoning to give evidence. 


S. 36 — Orders summoning to give evidence — 

If governed by O. 16, C. P. Code. 

The issue of summons under S. 36 of the Presidency 
Towns Insolvency Act to persons capable of giving 
evidence of the insolvent’s dealing with his property is. 
governed by O. 16, C. P. Code. 

Quaere : Whether R. 19 of O. 16 (the 200 mile rule) 
operates to limit the jurisdiction of the Court. 61 M.L.W* 
323=A.I.R. 1948 Mad. 496 = (1948) 1 M.L.J. 241. 


S. 36 — Order summoning to give evidence* 

The person to be summoned docs not at any rate 
in all eases fall within the category of an ordinary wit- 
ness to whom the provisions of O. 16, C. P. Code relate. 
I; deals rather with the discovery and recovery of pro- 
perty than with the ordinary testimony which a wit- 
ness can give and proviso to S. 90 (1) of the Insolvency 
Act makes it clear that it was not intended to fetter the 
Court in the exercise of its jurisdiction under S. 36 by » 
limitation imposed by the C. P. Code. 

Therefore the Court has power under S. 36 to sum- 
mon before it persons who reside at a greater distance 
than 200 miles. 82 Ind. Cas. 76=27 C.W.N. 370 = 
A.I.R. 1923 Cal. 427. 

S. 36 — Order summoning to give evidence. 

A person supposed to be a debtor to the insolvent’s 
estate can be summoned by the Court even though he 
resides over 200 miles from the Court, no Ind. Cas. 606 
= 28 M.L.W. 4o8=A.I.R. iq 28 Mad. 856=64 M.L.J. 
7 « 5 * 


14. Sub-sections (4) and (5) — Scope. 


S. 36 (4) and (5) — Discovery of property — 

Procedure — Notice of motion — Suit — Costs — Form 
of order. 

If the Official Assignee applies under S. 36 (4) and (5) 
of the Presidency Towns Insolvency Act for discovery 
of an insolvent’s property he must take the examination 
of such person bv itself and ask the Court for an order 
that is justified by the admissions made or evidence given 
by such person and without looking to any further evid- 
ence at all. There are two courses open to the Official 
Assignee. The one is to start an action and the other is 
to procred against the respondent by notice of motion in 
insolvency. But it is discretionary with the Court in the 
latter case to direct at the hearing o.- the motion that 
the matter be dealt with by an action. If the Official 
Assignee brings an unsuccessful motion, however careful 
he may have been, has to pay the respondent s costs and 
he will have the right of indemnity given him by the- 
previous order of the Court obtained from the creditor 
or other person in whose interest the motion is brought. 
The order for costs should not be directed to be limited 
to the assets in the hands of the Official Assignee when the 
respondent is not in any way in default for which he majr 
be partially mulcted in costs. 23 C.W.N. 431 =51 Ind.. 
Cas. 654. 



1969 PRESY. TOWNS INSOL. ACT (1909), S. 36—14. Sub-Ss. (4) & (5)— Scope. 1970- 


S. 36 (4) and (5) — Scope of. 

The questions whether the insolvent is a member of a 
joint family or whether the business carried on by the 
insolvent is a business of the joint family are not matters 
arising under sub-Ss. (4) and (5) of S. 36 and they can 
be decided under powers under S. 7. A.I.R. 1932 Mad. 
167 = 34 M.L.W. 849=1931 M.W.N. 1253=62 M.L.J. 
><> 3=55 M. 385 = *35 Ind - Cas. 5 8 5 - 

S. 36 (4) and (5) — Scope of — Contentious pro- 
ceedings — Summary enquiry. 

An Order under S. 36 can only be made if on exa- 
mination of any person the Court is satisfied that he has 
in his possession any property belonging to the insolvent. 
S. 36 (4) and (5) is included to provide a summary proce- 
dure for ordering payment of debts due and delivery of 
property belonging to an insolvent when there is no 
dispute. It is not intended for contentious matters or 
for following property the subject of fraudulent preference 
or dishonest concealment. 42 Cal. 109 = 28 Ind. Cas. 
469. 


S. 36 (4) and (5) — Scope of. 

Under S. 36 (4), (5) it is only on the admission of the 
persons alleged to be in possession of property belong- 
ing to the insolvent that the Court can order them to give 
up the proper.ies. 12 1 Ind. Cas. 772 = 7 Rang. 675= 
A.I.R. 1930 Rang. 32. 


15. Sub-section (5) — Application under. 

S. 36 (5) — Application under — Only Assignee 

can apply. 

A creditor cannot apply under S. 36 (5) of the Act. 
The Court can take an action only on the application of 
an Official Assignee. 104 Ind. Cas. 89 = 5 Rang. 375 = 
A.I.R. 1927 Rang. 284. 

S. 36 (5) — Application under — Only Assignee 

can apply. 

An order under S. 36 (5) can be passed only on the 
application of the Official Assignee and not on the 
application of the crednor. 98 Ind. Cas. 723 = 30 C.W.N. 
gi4=A.I.R. 1926 Cal. 1097. 


S. 36 (5) — Application under Only Official 

Assignee can make. 

Order under S. 36 (5) can be made only on a written 
application by Official Assignee and signed by him. The 
order can be based on examination under S. 36 (6) 
conducted by an officer delegated for the purpose. The 
person examined must get an opportunity to contest 
the order made. 5 Bu>. L.T. 127 = 6 I..B.R. 142 = 
16 Ind. Cas. 87. 


16. Debtor disputing liability. 

S. 36 (5) — Debtor disputing liability — Suit 

the only remedy. 

When once the Official Assicmce has summoned a 
witness unde*- S 36 if that witness disputes his indebted- 
ness the Officia' Assignee has then no option but to 
P'oce'd by wav cf sub. 1 1 8 Ind. Ca<. 506 = 52 Mad. 
717 = 30 M.L.W. i59 = A.I.R. 1929 Mad. 705=57 
M.L.J. 145 (F.B.). 

17. Question of conflict as to title. 


S. 36 (5) — Question of conflict as to title. 

S 36 (5) affords a summaiv means of enabling the 
Official Assignee to obtain an order of the Courts, when 
the admitted property of the insolvent has been traced 
to the possession of a third party for its delivery to him 
It lias no reference to cases in which there is a dispute 
ms to whether certain property belongs to the insolvent 
or not. Sush a question of title is not within the scope 
of S. 36 at all. A.I.R. 1941 Rang. 250=1941 Rang. 
L.R. 268 = 197 Ind. Cas. 513. 


S. 36 (5) — Question of title involved. 

It would be absolutely wrong ever to act under 
sub-S. (4) or (5) unless there was a case so free from 
difficulty even on the story of the witness as to make 
it reasonable to act brevi manu. A question as to whether 
a purchase ten years ago in the name of a lady was a 
purchase benami, is a long way from being within any 
thing that S. 36 contemplates. The correct course in 
such a case where there is any real conflict is either to 
proceed by way of motion before the Judge in insolvency 
or to proceed by way of suit. 93 Ind. Cas. 834 = 54 Cal. 
2 5 I= 3 ° C.W.N. 346=A.I.R. 1926 Cal. 597. 

S. 36 (5) — Question of title involved. 

The Court should not deal with the matter under 
S. 36, if it really involves difficult questions of title, 
but should leave the parties to litigate such matter in 
a regular suit. 68 Ind. Cas. 341=25 C.W.N. 852 = 
A.I.R. 1921 Cal. 95. 

S. 36 (5) — Questions of title as between official 

assignee and stranger — Jurisdiction. 


The Court has no jurisdiction to determine questions 
of title as between the official assignee and a stranger to 
the insolvency, where prima facie the title is in the stranger. 
27 M.L.J. 66=24 I nd * Cas. 239. 


18. Scope of S. 36 (5). 


S. 36 (5) — Scope — Petition under S. 7, against 

insolvent's wife for declaration that property in 
her name was benami for insolvent — If barred by 
her examination under S. 36. 

Per Satyanarayana Rao and Panihapakesa Sasfry, JJ. 
(Raghava Rao, J., dissenting). — The object of S. 36 of the 
Presidency Towns Insolvency Act is to obtain information 
regarding the insolvent’s property and after information 
is obtained if there is an admission in the course of that 
proceeding, to make a proper order regarding delivery 
of possession or payment of the debt where there is an 
admission. But the matter arising under sub-S. (4) is the 
dispute relating to the debt, and under sub-S. (5) is the 
dispute relating to title and possession of property. There 
is no distinction between the two clauses. Where 
proceedings under S. 36 (5) are taken against the insol- 
vent’s wife who was alleged to be only a benamidar for 
the insolvent unless she consented to the question of her 
title being derided by the Insolvency Court, the Official 
Assignee would have to file a suit against the wife in the 
ordinary way. I.L.R. (1938) Mad. 72, overruled. 

A petition under S. 7 of the Act against the insolvent’s 
wife who was examined under S. 36 for deciding the 
question of title will be barred. I L.R. (1950) Mad. 
8g5=A.I.R. 1950 Mad. 410 = 63 M.L.W. ii5 = (i95o) 

1 M.L.J. 123 (F.B.). 

S. 36 (5) — Scope — If relates to property with 

disputed ownership — Person in possession of such 
property — Examination of such person — Proceed- 
ings under S. 7, if barred. 

Sub-S. ^5) to S. 36 relates only to property admittedly 
belonging to the insolvent and not property the owner- 
ship of which is in dispute. The proceedings under S. 7 
of the Act are, therefore, not barred by reason of the 
examination under S. 36 of the Act of a person in pos- 
session of property the ownership of which is disputed. 
A.I.R. 1937 Mad. 775 = 46 M.L.W. 327 = 1. L.R. (1938) 
Mad. 72=11938) 2 M.L.J. 377=172 Ind. Cas. 346. 


S. 36 (5) — Scope — There must be clear admis- 
sion by person examined, before Court can act 
under S. 36 (5). 

The Court cannot act under S. 36 (5), unless there is 
a clear admission by the person examined. 

A debtor executed a deed of composition in favour 
of a creditor by which the creditor was appointed one of 
the trustees. That deed provided that the debtor assigned 
to the trustees certain properties mentioned in the sche- 
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dulc which included certain piece-goods pledged with a 
Bank Corporation. It further provided that the trustees 
should beat liberty to raise or advance money from then- 
own or anybody rise’s pocket in order to clear these 
goods lying in deposit with the Banking Corporation 
and to sell them and reimburse themselves. The creditor 
who was examined under S. 36, Presidency Towns 
Insolvency Act after the insolvency of the debtor deposed 
that he cleared the piece-goods belonging to the debtor 
by paying whatever was due, sold the goods and carried 
profits. He further stated that he did not make over 
the amount of profits to the Official Assignee but kept 
it with himself : 

Held, that the deposition contained a clear admission 
that the creditor had in his possession property belong- 
ing to the insolvent, namely, the profit realized upon 
the sale of the goods less necessary expenses. The case, 
therefore, fell within the provisions of S. 36 (5). A.I.R. 
’939 Ckd- 286=1. L.R. (1938) 2 Cal. 633=184 Ind. Cas. 
5*4- 

S. 36 (5! and (6) — Scope. 

Sub-Ss. (5) and (6) read together show that the pro- 
perty in respect of which the order is made must be in 
the “ possession ” of the person examined. 68 Ind. Cas. 
341=25 C.YV.N. 852 = A.I.R. 1921 Cal. 95. 

S. 38 — Order for discharge — Duty of Registrar 

to complete — Exceptional circumstances — Order of 
discharge of insolvent — Order not drawn up — 
Whether insolvent can be treated as undischarged — 
Official Assignee, if can execute judgment. 

Under R. 28 of the Insolvency Rules, it is the duty of 
the Registrar to draw up and complete an order made 
on an application under R. 137 for discharge, if the 
order has not been completed bv the insolvent within 
one week of the order, so that it might be gazetted and 
the public, the ct editors and everybody concerned might 
know of the order of the Court. The only circumstances 
under which an order may remain without being drawn 
up for a lone period is where the Judge has made an 
order that the Registrar need not prepare and complete 
the order or where the ii solvent has no given his consent 
to the judgment being entered against him. 

Where a person was adjudicated insolvent and he 
was given a discharge on his consenting to a judgment 
against him, but the order of discharge was not drawn 
up, signed or filed, and subsequently, when a certain 
sum of money was credited against him, the Official 
Assignee claimed this sum for the benefit of the creditors : 

Held, that the person could no. be treated as an un- 
discharged insolvent and the amount could not be claimed 
as his after-acquired property for the benefit of his credi- 
tors, and that the Official Assignee could not be given 
leave to execute the judgment. A.I.R. 1932 Cal. 762 = 
59 C. 775 = 36 C.W.N. 532 = 140 Ind. Cas. 812. 

S. 38 — Reckless and dishonest conduct — 

Power to refuse discharge —Points to be consi- 
dered. 

The overriding intention of the Legislature in all 
Bankruptcy Acts is that the debtor, on giving up the 
whole of his property, shall he a free man again, able to 
earn his livelihood, and having the ordinary inducements 
to industry but somteimes it is not right hat the bankrupt 
should he free immediately ; he must pass through a 
period of probation ; and theoretically there may he 
cases in which he ought not to be free at all. 

Where die conduct of die insolvent in connection with 
his impending insolvency during the period preceding 
it was very bad and he did not show any readiness to 
mend his ways, the High Court dismissed his petition 
for discharge with the direction that if at the end of a 
further period of two years the insolvent elected to apply 
again for his discharge, he would be at liberty to do so 
and if, having regard to his conduct during the interven- 


ing period, the Court was of opinion that he should be 
granted his discharge, he could be discharged. 

Where an insolvent applies for his discharge, the 
Court should consider whether having regard to the 
welfare of the community on the one hand and the right 
of a British subject normally to live his life as a free 
man on the other, the Court in the exercise of its dis- 
cretion, ought to grant the insolvent his discharge. 
A.I.R. 1931 Rang. 275=9 R - 333 = *33 Ind. Cas. 231. 

S. 38 — Right to be heard — Insolvent. 

S. 38 contemplates that an insolvent shall have a 
right to be heard upon any question of a creditor ad- 
vancing a proof which is disputed. 51 C.LJ. 283= 
A.I.R. 1930 Cal. 547. 

S. 39 — Nature of order. 

In a case falling under S. 39 (2), Cls.* (a), (d) and (e). 
Court’s order should be an order suspending the 
discharge for a specific time. A.I.R. 1941 Rang. 127 = 
193 Ind. Cas. 764. 

S. 39 — (Rangoon) — Order under S. 39 (x) (b) — 

Order under S. 60 (2), if can be added. 

Where a Couit has, under S. 39 (1) ( b ), suspended 
the discharge for a specified time, it can add to the order 
under S. 39 (1) ( b ) an appropriation order under S. 60 
(2). A.I.R. 1941 Rang. 26=1940 Rang. L.R. 650 = 
192 Ind. Cas. 293. 

S. 39 (1) (c) — “ Creditor ” in S. 39 (1) (c). 

In S. 39 (1) (c), the word “ creditor ” means, and can 
only mean the creditors who have proved their debts. 
A.I.R. 1940 Rang. 22 = 1939 Rang. L.R. 676=186 Ind. 
Cas. 536. 

S. 39 (1) (c) — ‘ Creditors * — Duty of Official 

Assignee to look to amount proved and not amount 
in schedule. 

When in S. 39 (1) (e), the Act speaks of payment of 
a dividend to “the creditors” it can mean nothing else 
than “the persons who have proved debts”. And in- 
asmuch as a dividend can only be calculated upon the 
amount of an admitted proof, the Official Assignee is 
bound in the case of each creditor, who has proved, to 
look to the amount of his proof and to nothing else, 
notwithstanding that creditor’s name may have appeared 
in the schedule for a large sum. A.I.R. 1936 Rang. 190= 
14 R. 374=162 Ind. Cas. 871. 

Ss. 39, 40 — “ Mutual credit ” Money deposi- 
ted under S. 70 of the Presidency Small Cause 
Courts Act in virtue of a decree in favour of the 
insolvent* 

For the purposes of S. 39 the line is to be drawn at the 
date of the vesting order. Money paid under S. 70 of 
the Presidency Small Cause Courts Act pending reference 
docs not the dcerec-holdcr’s property at once. Per 
Krisnasu ami Myar, J .— Unliquidated damages can be set 
off by the combined operation of S. 38 of the English 
Acts of 1869 and 1883 with S. 40 of the Indian 
Insolvency Act. 1910 M.YV.N. 55**= 7 M.L.T. 207 = 

5 Ind. Cas. 3739 = 3 M. 467. 

S. 39 (1) (c) — Official Assignee having suffi- 
cient funds to declare dividends of four annas — 
Discharge — Further sum received by Official 
Assignee. 

As soon as the Official Assignee has in hand a sum 
sufficient to declare the required dividend of four annas 
in the rupee, plus the expenses of the proceedings and 
his commission, the discharge of the insolvent is com- 
plete and if any further sums should come into the 
Official Assignee’s hands, they are the property of the 
insolvent and must he refunded to him. This is parti- 
cularly important in the case of salary earners whose 
discharge has been suspended under S. 39 (1) (c), and 
who are, either voluntarily or under an appropriation 
order, paying sums periodically to the Official Assignee* 
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A.I.R. 1940 Rang. 22=1939 Rang. L.R. 676=186 
Ind. Cas. 596. 

Ss. 39, 42 — Refusal of discharge under S. 39 (1) 

— Insolvent, if can renew application for discharge 
under S. 42 (1). 

Where an order of discharge is refused under S. 39 
(1), it is open Jo the insolvent, with the Court’s permis- 
sion, to renew his application for discharge under S. 42 
(1). S. 39 contemplates the refusal of a discharge in 
two contingencies : (1) Where the insolvent has been 
convicted of any of the offences referred to in the section ; 
and (2) when any of the facts referred to in S. 39 (2) 
of the Act are found to exist. In the first contingency, 
the Court has no option but to refuse an order of dis- 
charge. In the second contingency, the Court has a 
discretion to grant or refuse such an order. S. 42 is 
general in its terms and cannot be restricted in its 
application to the second contingency referred to above 
without doing violence to the plain and unambiguous 
language of the section. A.I.R. 1942 'Sind 85= 188 Ind. 
Cas. 778. 

S. 39 (1) (b) — Suspension of order of discharge, 

if automatically terminates. 

Whenever an order suspending a discharge is made 
either under Cl. (6) or Cl. (c) of S. 39 (1), under Cl. ( b ) 
when the specified period has expired, and under Cl. (c) 
when the dividend of four annas in the rupee has been 
paid or a sum sufficient to pay such a dividend has 
come into the hands of the Official Assignee, then the 
suspension automatically terminates and the discharge 
becomes effective. No further order of the Court is 
required to complete the discharge. A.I.R. 1940 Rang. 
22=1939 Rang. L.R. 676=186 Ind. Cas. 536. 

S. 39 — Suspension of order of discharge along 

with appropriation order — Likelihood of dismissal 
from service, if ground for exemption from further 
payments. 

Where an order suspending the discharge of an in- 
solvent and an appropriation order arc passed, the 
threat of. the insolvent’s employer to discharge the in- 
solvent does not constitute any valid reason why the 
Court should alter the order and grant him exemption 
from further payments under the appropriation order. 
The Court, in its administration of the law, cannot yield 
to the pressure of the insolvent’s employers. A.I.R. 
1937 Rang. 22=166 Ind. Cas. 935. 

S. 39 — Suspension of discharge — Court, in 

administration of Act, should not yield to emplo- 
yers' demands. 

An insolvent who had put in 18 years’ Government 
service applied for discharge and the discharge was 
suspended for a fixed period of two years and an appro- 
priation order was made. He paid regularly for some 
time when he received a memo, from the head of his 
department calling upon him to obtain complete dis- 
charge within six months : 

Held , that in the absence of any circumstances in the 
insolvency proceeding warranting dismissal, he should 
not be ruined merely because he availed himself of his 
statutory right to appeal to the Insolvency Act, and the 
Court must administer the Act in accordance with law. 
It was not in public interest that the administration of 
the Act should be frustrated. The administration of 
the Act cannot yield to the departmental head nor to 
Government Servants’ Conduct Rules. Therefore, the 
order made on the discharge was proper and must 
stand. A.I.R. 1937 Rang. 14=166 Ind. Cas. 787. 

S. 39 — Suspension of order of — Discharge “un- 
til twelve annas in the rupee is paid ” — Whether 
in accordance with law. 

When the order is passed under S. 39 (1), it is in- 
cumbent upon the Court strictly to comply with the provi- 
sions of the section. Under S. 39 (1) (c), the Court 


is not empowered to suspend the discharge until a divi- 
dend of more than four annas in the rupee has been paid. 
Consequently, an order suspending the insolvent’s 
discharge “ until twelve annas in the rupee is paid” is 
not in accordance with law. A.I.R. 1935 Rang. 200 = 
*3 R* 355 =>56 Ind. Cas. 982. 

S. 39 — Suspension of order of discharge. 

An adjudicated insolvent obtained order of discharge 
in 1912 in the following form, “It is ordered that the 
insolvent’s discharge be with protection suspended for 
one year and that he be discharged as from the second 
of October, 1913”. No final order of discharge was' 
made. The insolvent acquired the property in 1916-1917 
and the Official Assignee claimed the property for division 
amongst the creditors. Held , that the order of discharge 
became operative by itself on the 3rd October, 1913 ; 
and the claim of the Official Assignee should be negatived. 
The Act makes no further proceedings necessary after 
an order of suspension under S. 39 has been passed. 
The practice prevailing in the Bombay High Court 
which requires the insolvent whose discharge has been 
suspended, ro appear and obtain ihc final and absolute 
discharge after the expiry of the period of suspension has 
no warrant in law and cannot be upheld. 21 Bom. L.R. 
980=53 Ind. Cas. 627. 

S. 39 — Suspension of discharge — Refusal of 

protection order — Whether sufficient ground to 
send insolvent to prison on creditor’s application. 

When the Coiirt orders suspension of dischaigc for a 
couple of years and refuses to grant protection order to 
the insolvent during the first year, it docs not follow 
that, because a protection order is refused, the Court 
will commit the insolvent to prison if ai^ application is 
made to it in that behalf. A.I.R. 193*7 Bom. 144 = 
38 Bom. L.R. 1204=167 Ind, Cas. 764. 

S. 39 (2) (b) — Failure to keep proper books of 

account — When punishable — Absence of intention. 

Failure to keep proper books of account within S. 39 
(2) ( b ) is not proved unless it is shown that the nature 
of business is such that it is usual and proper to keep 
certain books showing transactions therein. When a 
person is carrying on business respecting which no evi- 
dence is offered or forthcoming that the keeping of a 
certain book is usual and proper, the result must be 
concluded to be that it is unusual and unnecessary for 
him to keep books. The production of books of account 
by the insolvent in such a case is a work of supererogation; 
he need not produce them. And in the absence of the 
actual fraud, they arc not open to criticism since ther 
arc merely in the nature of the private notes in relation 
to a business in which there is no evidence that it is 
usual or proper to keep books at all. 

Where the insolvent has kept insufficient and incom" 
pletc books, and has never set up that these books con” 
tained a complete account of all his financial dealing 
or that they revealed his true financial position, and 
there is no evidence that they were ever put forward as 
doing so, it cannot be said that he deliberately kept 
false books, designed to conceal the true state of his 
affairs. A.I.R. 1937 Rang. 128=14 R. 758 = 169 Ind. 
Cas. 764. 

S. 39 (2) (b) — Failure to keep account. 

Where the insolvent carried on a huge building busi- 
ness but did not keep any accounts of the business. 

Held, that his not keeping the accounts amounted 
to a gross neglect, and proper order would be to refuse 
his discharge. In such a case a decree in favour of the 
Official Assignee without security for payment of the 
decretal amount would not be a proper order. 101 
Ind. Cas. 419 = 5 Rang. f,o = A.I.R. 1927 Rang. 126. 

S. 39 (1) (d) — Strict compliance necessary. 

Any order of the kind mentioned in Cl. (1) (</) must 
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be made exactly within the terms of the clause. Order 
of Court granting an insolvent his discharge subject to his 
paying Rs. 140 for six months to the Official Assignee, 
the first of such payments to be on 10th March and the 
subsequent payments to be made on the 10th of every 
subsequent month is not one contemplated by S. 39 (l) 

(d). 95 Ind. Cas. 522 = 30 C.W.N. 518— A.I.R. 1926 
Cal. 794. 

S. 40 — Rangoon High Court Insolvency Rules, 

R* * 7 ° — Application for discharge — Attendance of 
insolvent, necessity of — Failure to appear — Effect 
of. 

The insolvent’s attendance at hearing of the applica- 
tion for the discharge on the day fixed in that behalf 
is requisite for the due hearing and consideration of the 
application and the failure of the insolvent to appear 
on the day fixed for the hearing of his application for 
discharge is a failure to appear in the High Court of 
Judicature on the day fixed for his attendance for the 
purpose in hand. A.I.R. 1936 Rang. 62 = 161 Ind. Cas. 
590 - 

-Ss. 41, 23 — Duty of Court to fix time within 
which insolvent should apply for dicharge — Annul- 
ment order to be made only if Court is satisfied 
that discharge is not applied for. 

Under S. 41, the Court has jurisdiction to make an 
order of annulment only after the happening of certain 
events, namely, if the insolvent shall npt apply to the 
Court for an order of discharge within such time as 
may be prescribed. So that, the Court has first to pre- 
cribe the time within which the insolvent must apply 
for an order of discharge, and then be satisfied that the 
application fo» discharge was not made within that 
period ; anti it is only in that event that the Court has 
jurisdiction to make an order of annulment. In exer- 
cising that jurisdiction, the Court has to consider, at 
the time when it makes the order of annulment, whether 
it ought to make any order under S. 23. 

Where the Judge made an order of annulment in 
August but the jurisdiction to make it arose only in 
November and he did not consider at the time when 
die jurisdiction arose what order ought to be made : 

Held, that the order of annulment was a wholly invalid 
order. A.I.R. 1935 Bom. 310 = 37 Bom. L.R. 449 = 
59 11 . 600 = 157 Ind. Cas. 930. 

S. 41 — Default to apply for discharge — Annul- 
ment of adjudication — Funds whether vest in 
Official Assignee for benefit of creditors. 

Where an adjudication is annulled by reason of the 
default of the insolvent, the insolvent is to lose the benefit 
of the insolvency, but he is not to benefit by the annul- 
ment. The annulment is not for his advantage conse- 
quence on an annulment under S. 41 being made, 
the fund should be vested in the Official Assignee or 
proper officer under the Act in force, and is so vested 
in him for flu- benefit of the creditors and may be dealt 
with as if the fund was being dealt with in the insolvency. 
A.I.R. 1933 Cal. 366 = 60 C. 259= 144 Ind. Cas. 214. 

— — S. 41 — Jurisdiction — Position of mortgagee. 

( 1 ) The mortgagee of property is not a person through 
whom the purchaser of the property at a private sale 
claims within the meaning of S. 41 ; 

( 2 j the mere fact that there is a covenant in the 

mortgage deed that the mortgagor would execute the 

necessary sale-deed in the event of the mortgagee exer- 
cising the power of sale will not make any difference ; 

(3) the mortgagor cannot lx* said to be the tenant 
ol or in possession by permission of the purchaser 

unless the purchaser has done some act to indicate his 

permission having been granted subsequent to the sale. 
>930 M.W.N. 652. 


S. 41 — Jurisdiction. 

The Registrar in Insolvency has jurisdiction to mak c 
the order of annulment under S. 41. 80 Ind. Cas. 840= 
27 C.W.N. 9i6=A.I.R. 1924 Cal. 83. 

S. 42 — Object of. 

In enacting S. 42, it was the intention of the Legisla- 
ture to afford relief to insolvent who had been refused 
a discharge, whatever the reason may have been for the 
refusal, and to invest the Insolvency Courts in India 
with a discretion in the matter of granting or refusing 
a discharge similar to that exercised by Judges in England 
under the English Bankruptcy Law. A.I.R. 1944 Sind 
85=188 Ind. Cas. 778. 

— — S. 42 — Scope — Refusal of discharge under S. 39 (1)* 
It is open to the insolvent with the Court’s permission 
to renew his application for discharge under S. 42 
(1). A.I.R. 1940 Sind 85=188 Ind. Cas. 778. 

S. 43 — Duty of discharged insolvent. 

# 

Under S. 43, it is the duty of the discharged insolvent 
to assist the Official Assignee in the realization of his 
property, but this does not mean that acts done by him 
subsequent to his discharge are rendered thereby invalid 
but only that in some circumstances, the discharge 
may be revoked. An order of conditional discharge 
js not a contingent order but an absolute one. 

Discharge under S. 30 (1) conditional on decree being 
passed in favour of Official Assignee for all proved debts 
granted — One of creditors subsequently waiving claims 
to debt in insolvency and advancing loan to insolvent — 
Insolvent and surety executing promissory note for 
original debt with interest — Agreement held valid and 
with consideration and not against Act or pubbe policy 
A.I.R. 193 Rang. 1 1 = 19338 Rang. L.R. 19=174 Ind. 
Cas. 863. 

S. 43— Proceedings under — Nature of. 

Proceedings under S. 43 of the Presidency 
Towns Insolvency Act are in the nature of crimi- 
nal proceedings and hence there should be a defi- 
nite charge, a finding and a conviction as a foun- 
dation for the sentence. 18 C.W.N. 692 , Foil. 

30 Ind. Cas. 839 (Mad.). 

— — S. 45 — Adjudication by two Courts — Condi- 
tional order postponing discharge by one without 
stay in the other is bad. 

Where a firm was adjudicated insolvent in two 
Courts, Bombay and Calcutta; and a conditional 
order postponing the discharge on the insolvents 
agreeing to a decree in favour of Official Assignee 
was passed without obtaining a stay of Bombay 
proceedings and before public examination of 
partners. 

Held, that the order is bad and should not have 
been made. 32 Mad. 121 : Foil. 99 Ind. Cas. 
736=53 Cal. 866 = 4-1 C.L.J. 454 =A.I.R. 1927 
Cal. 163 . 

S. 45 — Bankruptcy — Assets acquired after 

Bona fide discharge of debts — Third parties deal- 
ing with insolvent bona-fide and for value — Offi- 
cial assignee not intervening. 

Until the Official Assignee or Trustee interve- 
nes, all transactions by a Bankrupt after his Bank- 
ruptcy, with a person dealing with him bona fide 
and for value in respect of his after-acquired pro- 
perty whether with or without knowledge of the 
Bankruptcy are valid against the Assignee or 
Trustee; but apart from such transactions, the 
Bankrupt acquires property and contracts for the 
benefit of the Official Assignee. 29 I.C. 168 , 
Foil. 1 C. 556 , 24 O. 244 not Foil. Where a 
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member of a joint Hindu family becomes insol- 
vent and his estate consequently vests in the 
Official Assignee and there are subsequent joint 
acquisitions of the family including the insolvent 
the assignee *is entitled only to the share of the 
insolvent in the said property. 6 L.W. 663=43 
Ind. Cas. 532. 

S. 45 — Construction of S. 45 (3). 

Sub-S. (3) of S. 45 cannot be construed to 
mean that any property owned by the insolvent 
which is not mentioned in the insolvency proceed- 
ings must be regarded as falling outside their 
scope. A.I.R. 1939 Cal. 116=1. L.R. (1938) 2 
Cal. 250=42 C.W.N. 695=180 Ind. Cas. 683. 

S. 45 — Discharge order of — Suit to recover 

debt from Insolvent’s property in foreign territory 
— Jurisdiction to restrain proceedings in foreign 
court. 

The Insolvency Court in Bombay has no juris- 
diction to restrain a decree holder from filing a 
suit against, an insolvent who has obtained his 
discharge in the Insolvency Court, in a foreign 
state, within whose jurisdiction the insolvent has 
his property, for recovering a debt in respect of 
which discharge has been obtained. The order of 
discharge granted by the Insolvency Court in 
Bombay would be recognised by all Courts in the 
British Empire but there is no obligation on the 
Courts outside British India to recogpise the order 
of discharge as a complete release from debts 
mentioned in the order. 22 Bom. L.R. 1173=59 
Ind. Cas. 444. 

S. 45 (S. 357) — Effect of discharge — Insol- 
vency — Debt not included in the schedule — Dis- 
charge of insolvent debtor — Right of creditors not 
in the Schedule, against the discharged insolvent’s 
property . 

A creditor whose debt has not been included in 
the scheduled debts within the meaning of S. 357 
of the Code, is entitled to proceed with the execu- 
tion of his decree against the insolvent’s property, 
notwithstanding his discharge. 30 C. 407. 

S. 45 (S. 357) — Insolvency — Creditors’ 

application — Applicability of section. See C. 
P. CODE, O. 29, R. 1. 5 C.W.N. 91. 

S. 45 — (Ss. 351, 355 and 357)— Judgment- 

debtor applying for insolvency — Declaration of 
insolvency — No discharge judgment-debtor’s 
liability to arrest. 

A judgment-debtor who has been declared an 
insolvent on his application but who has not been 
discharged under S. 355, C. P. Code is not liable 
■to arrest at the instance of a scheduled creditor. 
A judgment-debtor who has obtained his dis- 
charge under S. 351 or S. 355 cannot again be 
arrested or imprisoned oil account of any of the 
scheduled debts. (Vide S 357, C. P. Code) 
(1904) 15 M.L.J. 1 = 28 Mad. 152 (F.B.). 

S. 45 — Joint Hindu family — Discharge of 

father — Son’s liability ceases. 

When the father is discharged and his obliga- 
tion is ended, that of the son also goes with it. 
But it would be different if a decree had been 
obtained against the son or even against the 
father prior to the insolvency in which case it 
may be possible for the creditor to seize the joint 
family property in the hands of the son in execu- 
tion proceedings. A.I.R. 1924 P.C. 50, Rel. 


on. 97 Ind. Cas. 981=1926 M.W.N. 671=A. 
I.R. 1926 Mad. 1106. 

S. 46 — Contract of indemnity and delivery 

of goods. 

Where a debtor takes delivery of goods by exe- 
cuting a contract of indemnity after which he is 
adjudicated insolvent, the debt arising out of the 
indemnity is a debt provable in insolvency within 
the meaning of S. 46 (3). A.I.R. 1936 Mad. 

789= (1936) M.W.N. 690=44 M.L.W. 328= 
I. L.R. (1937)' Mad. 178=166 Ind. Cas. 427. 
S. 46 — Debts barred by limitation. 

Where the debt is barred by limitation on the 
date of the order of adjudication of the insolvent 
but is not barred on the date of the act of insol- 
vency on which the adjudication is based, such a 
debt can be proved by the creditor. A.I.R. 1936 
Bom. 130= 60 B. 444=38 Bom. L.R. 71 = 161 
Ind. Cas. 736. 

S. 46 — ‘Debt due to Crown or local autho- 
rity.’ 

Debts due to the Crown or a local authority 
must mean “provable” debts. A.I.R. 1936 
Mad. 789= (1936) M.W.N. 690=1. L.R. (1937) 
Mad. 178=44 M.L.W. 328=166 Ind. Cas. 427. 
S. 46 — Debts provable. 

Compromise decree passed in Ceylon against 
agents of Official Assignee in British India where- 
by creditor was to share pro rata insolvent’s as- 
sets in Ceylon and was entitled to proceed for 
balance against assets out of Ceylon. 

Held, that the creditor was entitled to prove 
balance of debt in insolvency proceedings in 
British India against aforesaid insolvents but 
could not claim priority over other creditors. A. 
I.R. 1940 Mad. 837=52 M.L.W. 89= (1940) 2 
M.L.J. 621 = (1940) M.W.N. 1205. 

S. 46 — Debt provable. 

Where the period of limitation for a suit to 
recover a debt expires on a holiday and the judg- 
ment-debtor is adjudicated an insolvent on the 
morning of the re-opening day, the debt can be 
proved in the insolvency. A.I.R. 1932 Mad. 
287=62 M.L.J. 256=35 M.L.W. 260=1932 M. 
W.N. 216=55 M. 630=136 Ind. Cas. 822 
(F.B.). 

S. 46 — “Subject” — Meaning of — Insolvent 

liable to pay debt out of joint family property in 
his hands or separate property inherited by him 
from father — Liability is debt provable in insol- 
vency. 

The word ‘subject’ in S. 46 means ‘liable’, that 
is, liable personally or in respect of property. 
Where the debtor is liable to pay a debt or satisfy 
a liability from and out of the property in his 
hands, it would be a provable debt in insolvency. 
Therefore if on the date of the order of adjudica- 
tion, the insolvents are under a liability to pav a 
debt from and out of the joint family property, 
in their hands or from and out of the separate 
property inherited by them from their father, such 
a liability is a debt provable in insolvency. * Con- 
sequently, a Hindu Father’s debt is provable in 
the insolvency of the son under S. 46. Though 
a personal liability is a necessary foundation for 
an order of adjudication, it is not a necessary 
condition for a debt provable in insolvency. It is 
enough if there is a proprietary liability. A.I.R. 
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1940 Mad. 837=52 M.L.W. 89=(1940) 2 M. 
L.J. 621 = (1940) M.W.N. 1205. 

S. 46 — Debt provable. 

Where the order for costs in a suit on mortgage 
was passed after the date of the adjudication and 
the obligation to pay the debt was incurred after 
that date, the debt with regard to the costs is not 
a provable debt within the meaning of S. 46 (3). 

A. I.R. 1931 Bom. 554=33 Bom.L.R. 1101 = 55 

B. 649=134 Ind. Cas. 1161. 

S. 46 — Duty of Court — As regards debt pro- 
vable in insolvency as distinguished from divi- 
dends to be allowed. 

Although no doubt it is the duty of the Insol- 
vency Court to go behind any accounts stated or 
covenant or judgment and in the interest of other 
creditors get to the real character of flic transac- 
tion, it docs not mean that if a person has lent one 
lakh on a promise to repay two, he i$ a person 
who can only prove one lakh in insolvency. In 
such transaction the correct figure at which proof 
should be admitted as distinct from correct figure 
upon which dividend should be paid, is the figure 
which would be due according to the terms of the 
real bargain between the parties. For the pur- 
poses of dividend a different figure has to be 
computed, viz., the figure of one lakh with inte- 
rest at 6 per cent, per annum to the date of adju- 
dication. 51 C.L.J. 283 = A.I.R. 1930 Cal. 
547. -I.: 1 • 

S. 46 — Duty of Official Assignee. 

The main object of investing all the insolvent’s 
property in the Official Assignee and requiring 
him to admit or reject proofs is to avoid any 
proceedings. The Official Assignee is to make 
up his own mind, to satisfy himself as to the 
justness of the claim, just as any other Receiver 
may have to do. He has to examine the proof. 
His duty is to put no creditor to unnecessary de- 
lay or expense. If he admits a proof any other 
creditor may apply to have the proof expunged. 

If he rejects the proof there is an appeal to 
the judge. It is at this stage and not before that 
technical questions of proper evidence may arise 
and any creditor litigating in this manner about 
another creditor's proof does so at his own risk as 
to costs. 

Before that stage is reached, every creditor lias 
prima facie to bear the cost of proving his 
own debt (Sell II, para. 26); other creditors are 
entitled to inspect a proof and of course may and 
should give all relevant information and assis- 
tance to the Official Assignee. The Official 
Assignee may use S. 36 to obtain information as 
to any proof. Again, on taking proper steps, the 
Official Assignee may have the benefit of coun- 
sel's opinion on any points of law. 96 Ind. Cas. 
459—43 C.L.J. 436= A.I.R. 1926 Cal. 898. 

Ss. 46 and 47 — Indian Insolvency Act — Ss. 

39 and 40 — Set-off — Time of ascertainment of — 
Debt due to insolvent — Damages. 

A person depositing money in Court for pay- 
ment to his decree-holder can have them set-off 
in a cross suit against the decree holder, though 
the decree-holder becomes insolvent and the 
money deposited is paid to the Official Assignee 
a> t lie property of the decree-holder. The time 
for determining the right of sct-ofT. when the 
decree-holder becomes insolvent and his assets go 
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to the Official Assignee, is the date when the 
vesting order is made. Unliquidated damages 
due by the estate of the insolvent can be pro- 
ved and are capable of being set off, against debt 
due to the estate. 33 Mad. 467=? M.L.T. 207 
= (1910) M.W.N. 558=5 Ind. Cas. 379. 

S. 46 — Reduction in nominal amount — 

Accounting . 

1 he time at which the creditor claims to prove 
is the time at which he brings his application to 
have his name inserted in the schedule. That 
being so, while the sum since received must be 
taken into account when it comes to paying divi- 
dend in order that the creditor may not receive 
more than 20 shillings in the pound it is not a mat- 
ter which reduces the nominal amount of his 
proof of debt. 51 C.L.J. 283=A.I.R. 1930 
Cal. 547. 

S. 47 — Enquiry by Official Assignee — Details 

as to liability of estate. 

It is the duty of the Official Assignee to enquire, 
when a claim is made, into its substance and to 
satisfy himself that the estate is liable in respect 
of the claim made. In order to arrive at this re- 
sult, he must satisfy himself that there is not a 
set-off for the whole or a part of the amount 
claimed and the person claiming is not justified 
in evading the question as to whether he is liable 
for any amount by way of damages which will 
wipe out or reduce the amount of his claim. 109 
Ind. Cas. 695=6 Rang. 46=A.I.R. 1928 Rang. 
111 . 

S. 47 — Mutual dealings between creditor and 

insolvent — Duty of Court. 

Where there arc mutual dealings between an in- 
solvent and a creditor, an account has to be taken 
of what is due from the one to the other in res- 
pect of such mutual dealings and the balance of 
the account and no more is to be paid by the one 
to the other. A.I.R. 1935 Cal. 225=60 C.L.J. 
281=41 C.W.N. 106= 62 C. 298=155 Ind. Cas. 
991. 

S. 47 — ‘Mutual dealings’, meaning of. 

The words ‘mutual dealings’ in S. 47 refer to 
mutual dealings at the time of the insolvency, and 
cannot refer to a purchase by ope of the debtors 
of a claim against the insolvent .after the insol- 
vency. A.I.R. 1931 Rang. 193=9 R. 373=131 
Ind. Cas. 726. 

S. 47 — “Mutual dealings’’. 

Unliquidated as well as liquidated claims for 
damages, provided they arise out of contract, come 
within the words “mutual dealings” in S. 47. 109 

Tnd . Cas. 695=6 Rang. 46= A.I.R. 1928 Rang. 

Ill . 

S. 47 — Set-off to judgment-debtor of insol- 
vent — When not allowed. 

No judgment-debtor can be permitted to place 
himself in a more favourable position vis a vis his 
fellow-debtors by purchasing after adjudication, 
the liabilities of the insolvent . and then setting off 
his rights thus procured against his original debt 
to the insolvent’s estate. Recognition of such 
section would cut across all the canons of Insol- 
vency Law. 8 Rang. 419 = 127 Ind. Cas. 602= 
A.I.R. 1931 Rang. 25. 

S. 47— Set-off. • , 

Transfer of property by insolvent avoided un- 
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der S. 55 — By S. 17, the property vests In Offi- 
cial Assignee — Creditor can claim set-off under S. 
47, against the Official Assignee. A.I.R. 1943 
Cal. 140=1. L.R. (1942) 2 Cal. 222=46 C.W.N. 
510=206 Ind. Cas. 258. 

-S. 48 — Assignee’s power to scrutinize claims — 

Claim based on promissory note — Burden of proof 
as to consideration. 

The Official Assignee, like the Trustee in Ban- 
kruptcy, represents the general body of creditors 
and is entitled to go behind the covenant in a 
mortgage or a stated account and to require satis- 
factory evidence before admitting proof that a 
claim represents a genuine debt. He can sciuti- 
nise claims and no judgment recovered against 
the bankrupt, no covenant for payment given by 
on account stated by him can bind the Trustee 
in Bankruptcy or deprive him of his right to in- 
vestigate the claim. 

The burden of proof of receipt of consideration 
by an insolvent regarding a promissory note on 
which a claim in insolvency is based is on the claim- 
ant and not on the Official Assignee despite the 
provisions of S. 118 (a), Negotiable Instruments 
Act. A.I.R. 1932 Sind 197=26 S.L.R. 279=141 
Ind. Cas. 470. 

S. 48 — Insolvency — Creditor’s claim challeng- 
ed by another creditor — Burden of proof. 

Where in insolvency proceedings a creditor’s 
claim was challenged by another, it is for the cre- 
ditor to prove his claim and not for the other 
to disprove it. 5 C.W.N. 91. 

S. 48 — Expunging of debts wrongly proved — 

Schedule II, Rr. 26 and 27. 

A business was carried on by three partners, 
and the partnership was dissolved. A large sum 
of money, exceeding two lakhs of rupees was held 
to be due to one of the partners, M, out of the 
partnership assets. In the partnerships suit, it 
was found that the partnership had been dissolved. 
After the partnership suit had been instituted, two 
of the partners were adjudicated insolvent, and by 
an arrangement between the solvent partner M 
and the Official Assignee of the estate of the two 
insolvent partners, the assets of the partnership 
in Burma, and in the Madras Presidency were 
realized, and one-third thereof was handed over 
to the representatives of M who, meanwhile, had 
died. M’s representatives tendered proof of a 
debt due to the deceased partner. One of the 
creditors in the insolvency filed an application for 
the purpose of obtaining an order expunging the 
proof of the debt by the representatives of M upon 
the ground' that inasmuch as the assets distribut- 
able in the insolvency were part of the partnership 
assets and M was liable as a partner to liquidate 
the debts of the partnership, the debt of the re- 
presentative of M was a debt owing by two part- 
ners who were insolvent to a third partner, and 
as such, as postponed until after the debts of the 
outside creditors of the partnership had been sa- 
tisfied : 

Held, that the proof of the representative of M 
ought to be expunged. A.I.R. 1935 Rang. 59= 
12 R. 699=156 Ind. Cas. 336. 

S. 48 — Proof of debt. 

A creditor who lodges a proof should have his 
proof dealt with upon such lodgment. 70 Tnd. 


Cas. 507=26 C. W. N. ‘653=A.I.R. 1921 Cal. 
771 . 

— — S. 48 — Rejection of proof — Insolvency of firm 
— Suit by creditor against partner — Compromise — 
Acceptance of smaller sum than due — Release of 
partner and the whole of the assets — Release ope- 
rates in favour of insolvent firm and the rejection 
by the Official Assignee of the proof by the cre- 
ditor for the balance of the debt is correct. 32 
Bom. L. R. 1656= A.I.R. 1931 Bom. 123 = 129 
Ind. Cas. 890. 


•S. 49 — Adjudication in British India — 

obtained against Official Assignee in foreign terri- 
tory — Creditor’s right to prove debt in British 
India. 

A compromise decree against the Official As- 
signee in British India was passed by the Couit 
at Ceylon whereby the creditor was to share pro 
rata with all the other creditors the assets of the 
insolvents in Ceylon and was to proceed for the 
recovery of the balance from the assets that exist- 
ed out of Ceylon. On the date of the aforesaid 
cleciee, the assets of the insolvents were in the 
l-ndsof Official Assignee in British India: 

Held that the creditor was entitled to prove 
the balance of the debt in insolvency proceedings 
111 ir u'f 1 B'dia against the aforesaid insolvents. 

■Held further, that it was not open to the credi- 
tor to claim priority over other creditors in the 
1 "solvency proceedings in British India. A.I.R 
1940 Mad. 837 = 52 M.L.W. 89= (1940) > M I 
J. 621 = 1940 M.W.N. 1205. 


Ss. 49, 17, 60 — Preference of one creditor over 
another— After acquired property of insolvent — 
Payments by insolvent before adjudication to cre- 
ditor without notice of insolvency — Insolvent 
authorising and requesting employer to pay in tal- 
ments out of his salary — Completed assignment or 

Am ? un t ordered by Court under S. 60 
( 2 ), if vested in Official Assignee and balance if 
belonged absolutely to insolvent. * 

The insolvency law aims at equal and rateable 
distribution of the property of the insolvent among 
the creditors who are entitled to prove their debts 
in insolvency without any preference to one cre- 
ditor over another. The property of the insolvent 
comprises also what is known as the after-acquired 
property, and the payments made by the insolvent 
to any of his creditors will be protected provided 
they arc made before his adjudication and the 
creditor has no notice of the insolvency. 

Sometimes before his adjudication, the insol- 
vent got a loan from a bank during the pendency 
of a prior insolvency proceeding. The insol ent 
undertook to pay back the loan in monthly instal- 
ments out of his salary and authorized and re- 
quested his employer, the Railway Company to 
Pay the said instalments to the bank and the bank 
which had no notice of the insolvency as per con- 
tract continued to recover the instalments even 
after the adjudication until the debts were fully 
recovered: 


Held, (i) that on the date of the insolvency, 
there was only an authority or direction and re- 
quest by the debtor to the Railway Co. to pay a 
portion of his salary to the bank or at best a con- 
tract to assign the future salary as and when it 
was earned and that there was no completed as- 
signment or charge. By the adjudication of the 
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insolvent, the contract was revoked and conse- 
quently, the liability of the insolvent or his estate 
for breach of such contract was only in damages 
and the creditor was not entitled to enforce the 
transaction as against his subsequent salary, at any 
rate not against the assignee in bankruptcy; 

(ii) that although any dealing by the insolvent 
with reference to after-acquired property was pro- 
tected if the assignee acted bona fide and paid 
value, no matter that he had knowledge of the in- 
solvency, a distinction had been made between the 
insolvent’s after-acquired property in general and 
his pay, salary or other, income, by reason of the 
provisions contained in S. 60, Presidency Towns 
Insolvency Act, and that only the amount ordered 
by the Court under S. 60 (2) vested in the Official 
Assignee; and the balance being at the absolute 
disposal of the insolvent, he was free to pay any 
one of his creditors in full and consequently, the 
Official Receiver could not recover the amount 
paid by the insolvent to the bank out of such 
balance subsequent to his insolvency; 

(iii) that the letter of the Official Assignee per- 
mitting the bank to collect the amount from the 
Railway Company according to the contract 
amounted to a voluntary payment. A.I.R. 1941 
Mad. 297 = 0940) M.W.N. 1167=53 M.L.W. 
662=1. L.R. (1941) Mad. 61 = (1941J 1 M L.J. 
703=194 Ind. Cas. 318. 

S. 49 — Priority — Hindu son becoming insol- 
vent — Father’s separate property must be first ap- 
plied for paying father’s creditors and what- 
ever may remain is to be used for payment to in- 
solvent’s creditors. A.I.R. 1^43 P.C. 15 = .6 
M.L.W. 160=1943 M.W.N. 197 = 0943) 1 M.L. 
J. 239=47 C.W.N. 298=9 B.R. 361 = 1943 A.L. 
I. 265=1943 A.W.R. 44=45 Rom. L.R. 563 = 69 
LA. 157=1. L. R. (1943) Mad. 603=1. L. R. 
0943) Kar. P. C. 5 Sup. =206 Ind. Cas. ‘182 
(P.C.). 

S. 49 — Provisions of — If incorporated by S. 

229, Companies Act. 

The provisions of S. 49 arc not incorporated by 
S. 229, Companies Act, and all questions regard- 
ing priority of debts in winding up proceedings 
arc to be governed solely by the provisions con- 
tained in S. 230, Companies Act. 169 Ind. Cas. 
506= 41 C. W. N. 458=1. L.R. (1937)! 1 Cal. 
684. 

S. 49 — Trade creditors — Not entitled to prio- 
rity. 

Although under the English Bankruptcy Law 
trade creditors are preferred to other unsecured 
creditors, there is no provision for such preference 
under the Indian Law. 112 Ind. Cas. 486=51 
Mad. 308 = 28 M.L.W. 290=A.I.R. 1928 Mad. 
890 = 55 M.L.J. 12. 

S. 49 (1)— Scheme for priority— Against the 

policy of Insolvency law — Should not be sanc- 
tioned . 

The Official Assignee, in the administration of 
the insolvent’s estate, can on no account prefer 
one creditor to another; nor can he ask the Court 
to approve what is prohibited to be done by him 
directly. The policy of Bankruptcy laws seems 
to be to treat all creditors alike and this poliev is 
based on grounds of public policy and the Official 
Assignee cannot contravene this rule much less 
can the Court aid him to do so. 


An Official Assignee intimated to the Court his 
willingness to continue a suit instituted by the 
insolvent and was directed to furnish security tor 
costs. Being unable to raise the money in the 
usual way, he placed before the Court a scheme 
for its approval whereby certain of the creditors, 
who had agreed to advance the money on condition 
that th$ir debts should be paid prior to those of 
other creditors in case any amount be recovered by 
the suit, were to be given such priority over other 
creditors. 

Held, that such a scheme cannot be sanctioned 
by a Court. 

Held further, that the scheme could not have 
been sanctioned even if it would have been ap- 
proved of by the -creditors (obiter). 

Held further, that the agreement under the 
scheme being inconsistent with the policy of the 
Insolvency Act, would be unlawful under S. 23, 
Contract Act. 116 Ind. Cas. 125=28 M.L.W. 
816=A. I.R. 1929 Mad. 385=55 M.L.J. 657. 

S. 49 (1) (a) — ‘Debt due to Crown or local 

authority* . 

The expression "a debt due to the Crown or to 
any local authority” includes not only a debt which 
had become due to the Crown but also a debt 
which is provable within the meaning of S. 46 
(3). It means a provable demand which the Crown 
has against the insolvent, whether such demand 
has become provable or not and whether it is In 
point of law, strictly a debt or not. A.I.R. 
1938 Sind 49=174 Ind. Cas. 157. 

S 49 (1) (a) — Crown debt — What is. 

It is not outside the statutory powers of the Go- 
vernment of India to conduct a soap factory by 
way of education and demonstration and a debt 
due by an insolvent to such a concern is a debt 
due to Crown and hence is recoverable in full in 
preference to the claims of any other creditor. 
70 Ind. Cas. 764=45 Mad. 156=16 M.L.W. 46 
= 30 M.L. T. 246= A . 1 . R . 1922 Mad. 243. 

S. 49 (1) (a) — Port Trust, if local authority. 

A body of Port Commissioners is a local autho- 
rity as is a Municipal Committee or District Board. 
The Port Trust is, therefore, a ‘local authority’ 
within the meaning of S. 49 (1), and its debt is 
entitled to priority. The words of S. 49 (1) are 
wide indeed, and all debts due to the Crown or 
to any local authority are to be paid in priority to 
all other debts. A.I.R. 1936 Mad. 789=1936 
M.W.N. 690=44 M.L.W. 328 = I.X.R. (1937) 
Mad. 178=166 Ind. Cas. 437. 

S. 49 (3)— Cost of administration — Official 

Assignee proposing to pay financing creditor 25 
per cent, of net realizations from certain litigation 
as purchase price — Nature of such proposal. 

Where the Official Assignee proposes that the 
indemnifying creditor shall be promised 25 per 
cent, of the net realisations to the estate from a 
certain litigation as the purchase price for his 
assistance that this price shall he treated as “costs 
of administration" under S. 49 (3), and that all 
the creditors (including the indemnifying creditor) 
shall share rateably in the balance of the reali- 
sations; the proposal is, in effect, a scheme where- 
by the Official Assignee, just as he buys the ser- 
vices of an advocate and debits the estate may 
buy the services of a guarantor and debit the estate. 
There is no offence against the principle of equa- 
lity of distribution of assets; all that is proposed 
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is to treat as a legitimate expense to the estate 
the cost of procuring for the Official Assignee 
an insurance against the consequences of failure. 

An Official Assignee or Receiver in bankruptcy 
can buy the financial guarantee of one of the cre- 
ditors by promising him a portion of the net rea- 
lizations as the price of his services and to treat 
the expenditure as a legitimate part of the cost 
of getting in the assets of the estate. A.l.R. 
1938 Mad. 143=46 M.L.W. 690=1937 M.W. 
N. 1053=0937) 2 M.L.J. 812=1. L.R. (1938) 
Mad. 87=175 Ind. Cas. 799 (2). 


■S. 49 (4) — Muthalalis — Not partners 

. .1 1 1 .1 1. - L A r\o rtf 


The muthalalis cannot be held to be partners in 
the type of business known as Labbai or Ljman 
partnership in Madras Presidency, Thereiore if 
the firm carrying on the business becomes l.isol 
vent the muthalalis are entitled to rank for divi- 
dend out of the assets with the other creditors. 

112 Ind. Cas. 486=51 Mad. . 308=28 M L. W . 
290= A.l.R. 1928 Mad. 890 — o5 M.L.J. 


S. 49 (4) — Partnership — Creditors’ compe- 
tition — Adjustment. 

The creditors of two insolvents who were trad- 
ing together in partnership in Madras were not 
aware of the partnership but were dealing with the 
second partner as agent of the first partner The 
partners were subsequently adjudicated insolvents. 
The first partner had another business m 
Cuddapah. In a competition between i the 
creditors of the Madras business and Cuddarah 
business as regards the availability of the Cudda 

pah assets for the Madras creditors. 

Held, that it was open to the Madras creditors 
to elect as to which of the assets they will go 
against whether the general assets of the two part- 
ners or the separate assets of the partner against 
whom they elect. They could elect until the very 
end of the proceedings and only when they have 
actually received a dividend there is an election; 
even after they have received their dividend they 
could still pay it back and prove against the other 
assets. 79 Ind. Cas. 966=19 M.L.W. 46=1924 
M.W.N. 164 = A.l.R. 1924 Mad. 595. 

S. 49 (5)— Hindu joint family property—No 

priority for creditor of insolvent’s father against 
son’s creditor. 


The Hindu Law, as administered to-day, has 
departed from the old Hindu Law, the tendency 
being to restrict and not to extend the limits of 
its doctrine. This tendency should not be de- 
parted from by holding that a priority of pay- 
ment out of the joint property exists to-dav in 
favour of the creditors of a father as against the 
creditors of a son. But even if such a priority 
had to yield to any statutory provision inconsis- 
tent therewith, e.g. S. 49 (5), Presidency Towns 
Insolvency Act. Nowhere in the Act is any prio- 
rity conferred on the debts of an insolvent s 
father. A.T.R. 1943 P.C. 15=47 C.W.N. 298 
= 56 M.L.W. 160=(1943) 1 M.L.J. 239=’943 
M.W.N. 197=9 B.R. 361 = 1943 A.L.J. 265 = 
1943 A.W.R. 44=45 Bom. L.R. 563=1. L.R. 
(1943) Mad. 603=69 T . A . 157=1. L.R. (1943)' 
Kar. (P.C.) 5 Sup. =206 Ind. Cas. 482 (P.C.). 


— S. 49 (5) — Hindu joint family property. 
Under S. 52 (2) (b), the capacity to exercise 
12- F. Y. D.— 63 


the power of insolvent father of a joint Hindu 
family to sell the joint family property for Jiis 
untainted antecedent debts vests in the Official 
Assignee. But such power should be exercised 
subject to its limitations and the provisions of 

S. 49 (5) do not apply. A.l.R. 1936 P.C. 277 
= 1936 O.W.N. 681=2 B.R. 757=44 M.L.W. 
417=40 C.W.N. 1382=17 P.L.T. 717=64 C. 
L.J. 80=38 Bom. L.R. 1129=1936 M.W.N. 
1204=17 L. 644=38 P.L.R. 976=71 M.L.J. 
812 = 63 I . A . 384=1937 A.L.J. 414=)937 A.W. 
R. 505=164 Ind. Cas. 6 (P.C.). 

S. 51 — Relation back. 

Where a purchaser in execution proceedings has 
purchased in good faith prior to the order of ad- 
judication, his purchase cannot be assailed on 
grounds based on S. 51 by virtue of S. 53 (3). 
A.l.R. 1941 Cal. 112=194 Ind. Cas. 423. 

S. 51 — Commencement of insolvency — Proof 

of debts — Limitation. 

Under S. 17 and S. 51, the insolvency commen- 
ces on the commission of the act of insolvency, 
and at that date, the property of the insolvent 
vests in the Official Assignee, whose duty it is to 
administer it, and distribute it amongst the cre- 
ditors who prove their debts. As from that date, 
the Indian Limitation Act has no application and 
the relationship of debtor and creditor ceases to 
exist. Where the debt is barred by limitation on 
the date of the order of adjudication of the insol- 
vent but is not barred on the date of the Act of 
insolvency on which the adjudication is based, 
such a debt can be proved by the creditor . A . I . 
R. 1936 Bom. 130=38 Bom. L.R. 71=60 Bom. 
444=161 Ind. Cas. 736. 

S. 51 — Creditor, if bound to take action im- 
mediately on hearing about act of insolvency. 

Under S. 51 of the Act, a period of three 
months is given within which a petition may be 
filed. The creditor is not bound immediately an 
act of insolvency conies to his knowledge to take 
action. This is clearly a beneficent provision as 
it gives time for reflection and possibly for the 
debtor to restore his petition qua the creditors. 
A.l.R. 1936 Mad. 27=43 M.L.W. 280=70 M. 
L.J. 545 = 162 Ind. Cas. 722. 

S. 52. 

Synopsis . 

1. After acquired property. 

2. Bailment. 

3. Book debts. 

4. Decree before adjudication. 

5. Deposit by appellant. 

6. English Law. 

7. Hindu joint family. 

8 . Payment by insolvent’s donors to 
creditors. 

9. Property divisible among creditors. 

10. Property vested in insolvent. 

11. Provident fund. 

12. • Receiver appointed before insolvency. 

13. Penuted ownership. 

14. Rulings on — Applicability to Provincial 
Insolvency Act. 

15. Scope. 

16. Secured creditor. 

17. Security deposit. 
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.18. Successive adjudications. 

19. Transfer of equity of redemption. 

20. Trust. 

1. After acquired property. 

S. 52 — After acquired property. 

There is no obligation on the part of an insol- 
vent to deliver to the Official Assignee, property 
acquired by him after his adjudication, unless 
called upon by the Official Assignee to do so. 
A.l.R. 1941 Mad. 906=54 M.L.W. 420=1. L. 
R. (1942) Mad. 199=1941 M.W.N. 899= (1941)' 
2 M.L.J. 591=200 Ind. Cas. 582. 

S. 52 — After acquired property. 

The Official Assignee can assert a right to pro- 
perty acquired by the insolvent after his adjudi- 
cation and before his discharge. Unless the Offi- 
cial Assignee intervenes, so as to assert under S. 
52, Presidency Towns Insolvency Act, a right to 
divide amongst the creditors of the insolvent pro- 
perty which has been acquired by the insolvent 
after adjudication. such after-acquired pro- 
perty may be dealt with by the insolvent himself 
and third parties may acquire it from the insol- 
vent. A.l.R. 1935 Bom. 378=37 Bom.L.R. 
576=60 Bom. 69=158 Ind. Cas. 542. 

S. 52 — After acquired property — Right of 

Official Assignee — Discretion to abandon unjust 
claims. 

Where an undischarged insolvent acquires pro- 
perty and transfers it to a third person in the 
course of a transaction by the insolvent with that 
person in which the dealings of the latter with 
the ‘insolvent are bona fide and for value, such 
property docs not vest in the Official Assignee 
until he intervenes in the matter. A.l.R. 1931 
Rang. 74=131 Ind. Cas. 504=^8 Rang. 665. 

S. 52 — After acquired property — Nature of — 

Possession of insolvent for more than 12 years — 
Official Assignee’s claim, if barred. 

Acquisitions by an insolvent who has obtained 
a merely personal discharge arc made as agent of 
the Official Assignee and as such the possession 
of the insolvent is not adverse to that of the Offi- 
cial Assignee and the latter’s claim to such after- 
acquisition even after 12 years possession by the 
insolvent is not barred. 22 Ind. Cas. 271 (Mad.). 

2. Bailment. 

S. 52 — Bailment. 

Pledgee keeping goods in trust for plaintiff — 
Pledge to defendant — Defendant acting bona 
fide and without knowledge of trust — Pledgee 
becoming insolvent: 

Held, that the real object of the trust receipts 
was to defeat the provisions of S. 52 (2) (c) and 
even if the pledges were invalid, the plaintiff’s 
suit f<»r the recovery of the goods was not main- 
tainable as the propertv in goods would \est in 
Official Assignee. A.l.R. 1933 Cal. 366=60 C. 
262=140 Ind. Cas. 903. 

S 52 — Bailment — Insolvency of bailor— 

Bailee in possession of goods. 

Where goods are validly pledged tinder S. 178, 
Contract Act. they arc not in possession of the 
pledgors — the insolvents in the case — because 
the Railway Company held the goods as bailees 


of the respondents, the possession by the pledgees 
of the documents of title being equivalent to the 
possession of the goods: hence these goods were 
not within the possession, order and dispositioa 
of the insolvents at all ; it is the ‘pledgees’ who 
were entitled to obtain delivery of the goods from 
the Railway Company. Consequently, the goods 
do not constitute property divisible among the 
creditors in virtue of S. 52 (2) (c):. A.l.R. 
1934 P.C. 246=11 O.W.N. 1511=68 M.L.J. ' 
26=41 M.L.W. 1=39 C.W.N. 209=1935 .M. 
W.N. 27=1 B.R. 145=37 Bom.L.R. 130=60 
C.L.J. 528=37 P.L.R. 185=58 M. 181=61 I. 

A. 416=4 A.W.R. 1306=152 Ind. Cas. 730 
(P.C.). 

S. 52 — Bailment — Insolvency of Jeweller — 

Position of person entrusting sovereigns and gold 
to the Jeweller. 

Where a jeweller entrusted by the claimant with 
gold and sovereigns to make certain jewellery be- 
came an insolvent after converting his gold and 
sovereigns into cash, the transaction amounts to a 
bailment and the jewellery became a trustee for 
the gold and sovereigns entrusted to him but in- 
as-much as the gold and sovereigns did not as 
such form part of the estate taken possession of 
by the Official Assignee, the claimant is not en- 
titled to the benefit of the doctrines of tracing and 
quasi-charge and to any preferential payment and 
ranked only pari passu^with the other creditors. 

28 M.L.J. 403= 0915) M.W.N. 262=2 L.W.- 
312=17 M.L.T. 247=29 Ind. Cas. 37. 

3 . Book debts . 

S. 52 — Book debts — Notice to debtors is 

necessary step to remove them from order or 
disposition of insolvent — Absence of notice, effect 
of— Goods, if can be taken from possession, order 
or disposition of real owner by mere demand on 
day before insolvency. 

In the case of trade debts, the ordinary and ap- 
propriate method by which the true owner may 
terminate his consent to the debt remaining in 
the possession, order or disposition of the insol- 
vent is by giving notice to the debtor, and the 
fact of no notice having been given or attempted 
to be given is where there is an opportunity of 
giving such notice, conclusive evidence of the 
consent of the true owner; but the inference of 
consent arising from the omission to give notice 
can he rebutted if the true owner, within the time 
available to him, takes every possible step to ter- 
minate the possession, order or disposition of the 
insolvent, or if the failure to terminate such pos- 
session, order or disposition is not attributable to 
any fault on the part of the true owner. This 
must, of course, be the case where nothing occurs 
to alter the circumstances in which the insolvent 
has the reputation of ownership. The party who 
is to pay must know at whose order and disposi- 
tion the debt subsists; the reputation of owner- 
ship continues in another person apart from the 
true owner. The clause, however, comes into 
operation and the true owner’s goods arc seized 
only where he has allowed not merely the debtors 
of the insolvent to remain without notice but 
possible fresh creditors of the insolvent to grant 
him false credit by reason of the reputation of 
ownership continuing right up to the moment of 
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insolvency. Goods may be taken from the pos- 
session, order or disposition of the reputed owner 
by a mere demand on the day before the bank- 
ruptcy and consent to debts remaining in the order 
or disposition of the insolvent may be withdrawn 
by taking some step towards the giving of notice 
even though such notice does not reach the debtor 
before the bankruptcy commences. Circumstan- 
ces giving rise to a reputation of ownership may 
cease to exist on the day before the insolvency by 
some act of the true owner which negatives the 
continuance of any such reputation: 

Held, on facts that although the debts were in 
the ' order or disposition of the insolvent till 
January 5, with the consent of the appellant, the 
person to whom the insolvent had hypothecated 
all his book debts, present and future, as the ap- 
pellant had not given notice to any debtor till 
that date though he had an opportunity to do so, 
still the reputation of ownership was terminated 
when the appellant entered the premises on Janu- 
ary 5, and was not still subsisting at the Com- 
mencement of the insolvency. The claim of the 
general body of creditors could not, therefore 
succeed. A.I.R. 1938 Rang. 426=1938 Rang. 
L. R. 480=179 Ind; Cas. 541. 

4. Decree before adjudication. 

S. 52 — Decree before adjudication — Not 

affected. 

Where by an order passed under O. 20, R. 11 
(2) the judgment-debtor was to execute a mort- 
gage to tlie decree-holder. 

Held, that the subsequent adjudication of the 
judgment-debtor as an insolvent could not affect 
the rights of the decree-holder to have the mort- 
gage executed in his favour. 85 Ind. Cas. 291 = 
4 Bur. L. J. 32=2 Rang. 673 = A. I. R.’ 1925 

Ran, . 189. 

5. Deposit by appellant. 

S. 52 — Deposit by appellant — Is payable to 

respondent and not to Official Assignee. 

Where the defendant appellant obtained an 
order for stay of execution of decree passed 
against him on depositing the decretal amount in 
Court pending the appeal and subsequently the 
appellant was adjudicated insolvent and the Offi- 
cial Assignee did not choose to proceed with the 
appeal, which was therefore dismissed, held tint 
the money deposited in Court was payable to the 
decree-holder and not to Official Assignee. 84 
Ind. Cas. 922=51 Cal. 1010=A.I.R. 1925 Cal. 
416. 

6. English Law. 

• 

S. 52 — English Law — English Bankruptcy Act 

(1813), S. 44— Relation. 

There is no difference in effect between the two 
sections. The English arrangement of the section 
is preferable because more lucid. S. 44 (1), 
English Act, and S. 52 (1) (a), Indian Act. can 
never be in conflict with S. 44 (iii) and S. 52 (2) 
(c) 1 respectively because where one holds property 
in trust he is the real owner and, therefore, the 
real and reputed ownership are in the same per- 
son and S. 44 (iii) and S. 52 (2) (c) do not apply. 


121 Ind. Cas. 745=56 Cal. 1074= A.I.R. 1930 
Cal. 171. 

7. Hindu joint family. 

S. 52 — Hindu joint family. 

Father adjudicated insolvent — Undivided inte- 
rest of son does not vest in Official Assignee un- 
der S. 17 — But father’s power to make son’s inte- 
rest liable for his untainted debts vests in the Offi- 
cial Assignee under S. 52 (2) (b) and the power 
can be exercised by the Official Assignee subject 
to all the limitations under which the father him- 
self could exercise it. A.I.R. 1942 Cal. 533 = 46 
C.W.N. 808=76 C.L.J. 333= I.L.R. (1942)1 2 
Cal. 413=203 Ind. Cas. 154. 

— — S. 52 — Hindu joint family — Capacity of Offi- 
cial Assignee to sell joint family properties for in- 
solvent father — S. 49 (5), if applies. 

Under S. 52 (2) (b), the capacity to exercise 
the power of an insolvent father of a joint Hindu 
family to sell the joint family properties for his 
untainted antecedent debts vests in the Official 
Assignee. But such power should be exercised 
subject to its limitations and the provisions of S. 
49 (5) do not apply. A.I.R. 1936 P.C. 277= 
1936 O. W. N. 681=2 B.R. 757=44 M.L.W. 
417=40 C.W.N. 1382=17 P.L.T. 717=38 Bom. 
L.R. 1129=17 Lah. 644=64 C.L.J. 80=1936 M. 
W.N. 1204=38 P.L.R. 976=71 M.L.J. 812=63 
I. A. 384=1937 A.L.J. 419=1937 A.W.R. 505 = 
164 Ind. Cas. 6 (P.C.). 

S. 52 — Hindu joint family property — Receiver 

has all the disposing powers of the insolvent with 
reference to untainted antecedent debt. 

When at the commencement of his insolvency a 
father has the power to enforce by sale of the 
whole joint family estate the pious obligation of 
his sons to discharge out of their interest his then 
existing untainted antecedent debts, the capacity 
to exercise that power for the benefit of the in- 
solvent vests in the Receiver after adjudication, 
whatever may be the technical effect of the ad- 
judication upon the co-parcenary in its other as- 
pects. The observation of their Lordships of the 
Privy Council in A.I.R. 1925 P.C. 18 that the 
words in S. 2 “disposing power” must be taken 
to mean an absolute and unconditional power of 
disposal appears to have no connexion with the 
interpretation of S. 52 (2) (b) . One cannot on 
the strength of that observation read the word 
“property” in S. 52 (2) (b) as though it were 
“property over which or the profits of which the 
insolvent has an absolute and unconditional dis- 
posing power which lie can exercise for his own 
benefit.” In the first place,, however, S. 2 does, 
not contain an exhaustive definition of the word 
“property.” Secondly, the words in S. 2 are 'any 
person’ and not ‘the insolvent.’ Thirdly, if so 
construed, S. 52 (2) (b) would become a mere re- 
dundant repetition of S. 52 (2) ! (a), since all pro- 
perty over which the insolvent has an absolute 
and unconditional disposing power which he may 
exercise for his own benefit is, by the definition in 
S. 2, included in the word “property” and so 
conics within the scope of S. 52 (2) (a). The in- 
solvency of a father neither takes away the pious 
obligation of the sons nor destroys the curious 
right possessed by the father to enforce i < . and 
this being so. the exercise of that right by a re- 
ceiver in insolvency (who is veiy far from being 
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in the position of an ordinary stranger alienee') is 
in any away repugnant to the principles of Hindu 
Law. 93 Ind. Cas. 612 = 7 Lah. 376=28 P.L. 
R. 245= A. I. R. 1926 Lah. 264. 

S. 52 — Hindu joint family — Managing mem- 
ber adjudicated insolvent — Official Assignee’s 
powers. 

The Official Assignee of the Insolvency of the 
managing member of a joint Hindu family succeeds 
to two tilings, (1) the undivided interest of the 
insolvent in the joint property, and (2) his rights 
as managing member so far as they can be exer- 
cised for his own benefit. He js not entitled to 
have vested in him the shares of the other mem- 
bers. although he can deal with them, if the insol- 
vent could lawfully have done so, if there had 
been no insolvency. It follows that the Official 
Assignee, standing for this purpose in the shoes of 
the insolvent, can alienate the minor sons’ interests 
in the joint property for the purpose of paying the 
insolvent’s debts, unless the debts in question were 
incurred for an illegal or immoral purpose, the 
presumption being that they were not. He is joint 
owner of the property and he must be entitled to 
joint possession thereof. It is no doubt true that 
a stranger cannot by reason of having purchased 
a share in the joint property insist on having joint 
possession. But the Official Assignee is not an 
alienee but the representative of the insolvent. 
There are certain rights of a managing member 
which the Official Assignee cannot exercise by 
reason of the personal nature of the rights, such 
as the right to live in the family house or to shaie 
in the family meals. But he is entitled to all the 
rights of the insolvent, including the right to pos- 
session except such rights as arc in their nature 
personal to a member of the family as such. 68 
Ind. Cas. 898=1922 M.W.N. 653 = 16 M.L.W. 
559=4* Mad. 54=A.I.R. 1923 Mad. 55=41 M. 
L.J. 569. 

Ss. 52, 62 and 64 — Hindu joint family— In- 
solvency of Karta— Rights of Official Assignee. 

Where the Karta of Hindu Mithakshara Family 
becomes an insolvent the official assignee’s rights 
arc only to such portions of the joint family estate 
as the insolvent was entitled to in his own right. 
The Official Assignee requiring the completion of 
a contract for sale of goods ordered from the de- 
fendant 1»v the insolvent before adjudication must 
elect within a reasonable time to take up the con- 
tract and should make a tender of cash before re- 
quiring performance. 40 Cal. 523=18 Ind. Cas. 
753. 

8. Payment by insolvent’s donors to creditors. 

S. 52— Payment bv insolvents debtor to cre- 
ditors— Rights of Official Assignee to recover. 

V and T were certified brokers of the Native 
Share and Stock Brokers Association. V sold to 
T 75 shares of the Century Mill for June deliveiy. 
lie then bought from T 12 shares of the same Mill 
for the same delivery and he also bought ^ five 
shares of the Fazul Mill for Julv delivery. L pou 
these transtetions three sums became due from T 
to V As regads the purchase and sale of 12 
Century shares the amount was Rs. 1,976-4 0. As 
to tlie balance. 63 Century shares, the profit due 
was Rs. 12,231 4-0 and on the Fazul shares the 
amount was Rs. 1,458-12 0. V who was in em- 


barrassed circumstances intimated to the Associa- 
tion that he was unable to meet his obligations to 
his creditors within the Association. The matter 
was put before the Defaulter Committee, and an 
attempt at settlement was made. The matter 
came before the Board on 23rd June and by a 
resolution of that date he was declared a defaulter. 
After that date he was adjudicated an insolvent on 
the petition of an outside creditor. The amounts 
were actually paid by T to the Defaulter Com- 
mittee after the date on which V was adjudicated 
insolvent who distributed to the inside creditors 
of V. In a suit by Official Assignee for V, 

Held, that the sum of Rs. 1,976-4-0 became due 
quite apart from any action taken by the Board 
with respect to V’s case, and was a case of ordi- 
nary differences. The Official Assignee was there- 
fore entitled to recover. 

Held further, that although the two sums of 
Rs. 12 , 231-4 0 due on the transaction of 63 Cen- 
tury shares, and Rs. 1,458-12 0 due on the trans- 
action for five Fazul shares, were arrived at owing 
to the resolutions passed by the Board the sums 
were differences agreed to be due as between T 
and V and as such recoverable by V and therefore 
by the Official Assignee. 3 A.C. 213, Foil. 119 
Ind. Cas. 788=31 Bom.L.R. 406=53 Bom. 508 
= A. I . R. 1929 Bom. 236. 

9. Property divisible among creditors. 

S. 52 — Property divisible among creditors. 

Costs awarded to undischarged insolvent in suit 
on tort are prooerty of insolvent capable of pass- 
ing to Official Assignee but not until he has inter- 
vened and claimed it. A.I.R. 1934 Rang. 333 
= 12 Rang. 428=154 Ind. Cas. 79. 

10. Property vested in insolvent. 

S. 52 — ‘‘Property vested in the insolvent” — 

Member of Bombay Native Share and Stock- 
brokers’ Association — Card of membership — 
Right of member in. 

In the case of a member of the Bombay Native 
Share and Stockbrokers’ Association, the benefit 
in the card of membership is transferable and heri- 
table only with the sanction of the board. The 
privilege evidenced by the card of membership 
is a purely personal privilege. There is no pro- 
perty of the insolvent member in his card which 
on his insolvency vests in the Official Assignee 
for the benefit of the general body of creditors. 

33 Bom.L.R. 39=55 Bom. 623=133 Ind. Cas. 
821= A.I.R. 1931 Bom. 225. 

11 . Provident Fund. 

S. 52 — Provident fund established by Bank 

for benefit of its employees — Fund is in the nature 
of trust — Relation between Rank and employee is 
not that of debtor and creditor — Bank bolds 
funds in fiduciary character — On Bank going in- 
to liquidation, bind does not form part of as*et9 
of Bank bv combined operation of S. 229, Com- 
panies Act, and S. 52, Presidency Towns Insol- 
vency Act — Employees arc entitled to be paid in 
full the amounts standing to their credit in fund. 

A T R. 1039 Mad. 352=1938 M.W.N. 1332= 

183 Ind. Cas. 889. 
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S. 52 — - Provident Fund — Official Assignee 

not intervening before it reaches insolvent — 
Effect — Acquisition of property after insolvency — 
Non-intervention by Official Assignee. 

The absence of intervention by the Official 
Assignee before the money deposited in Provident 
Fund reaches the insolvent’s hands might affect 
the vesting of the money, but when it comes into 
the possession of the insolvent, it is nevertheless 
his property, the property of an insolvent divi- 
sible among his creditors within the meaning of 
S. 52 (2) (a). 

When the Official Assignee does not intervene 
all transactions in respect of property acquired 
after the insolvency with any person dealing with 
the insolvent bona fide and for value are valid 
against the Officii Assignee. A.I.R. 1938 Rang. 
245=39 Cr.L.J. 754=176 Ind. Cas. 460. 

12. Receiver appointed before insolvency. 

S. 52 — Receiver appointed before insolvency 

— Cl. (c) does not apply. 

Where at the commencement of the insolvency 
the goods of the debtor are in the possession of 
receiver appointed by the Court, order and dis- 
position clause in S. 52 does not apply, for the 
appointment of a receiver removes the property 
from the possession of the debtor and vests it in 
the receiver. 118 Ind. Cas. 70=52 Mad. 938 = 
29 M.L.W. 664=A.I.R. 1929 Mad. 184=56 

M.L.J. 95. 

13. Reputed ownership. 

S. 52 — Reputed ownership — “Possession, 

order or disposition.” 

The phrase ‘possession, order or disposition” 
in S. 52 is used disjunctively, and debts due or 
growing due to the insolvent in the course of his 
trade or business are ‘goods’ by reason of the 
first proviso to S. 52. A.I.R. 1938 Rang. 426 
= 1938 Rang. L. R. 480=179 Ind. Cas. 541. 

S. 52 — Reputed ownership — Mortgage of 

book debts — Appropriate way to end reputed 
ownership — Taking possession, if enough — Sub- 
sequent insolvency of mortgagor — Effect. 

The only appropriate way to put an end to the 
assignor’s reputed ownership of book debts that 
is recognized is for the assignee to give notice to 
the debtors. If he does not do so, he prima 
facie leaves them — and voluntarily leaves them — 
in the order and disposition and reputed owner- 
ship of the assignor. In view of the fact that he 
might at any time since the commencement of the 
security, by giving notice, have terminated his 
consent to the insolvent’s reputed ownership, it is 
not open to him if he waits until the very last 
moment to say that he has had no time to do it. 

A person mortgaged in 1931 his book debts. 
On January 5. 1937, the assignee took possession 
of the transferor’s property under the charge. 
Notices to that effect were posted at the 
entrances. Rut no express notice of the charge 
was sent to the debtors. On the next day of the 
assignees taking possession, the transferor applied 
and got himself adjudicated insolvent: 

Held, that the acts of the assignee could not be 
taken to constitute notice to debtors who rnay, 
indeed, be in any part of the world. The reputed 
ownership of the insolvent did not, therefore, 
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end. Consequently, the book debts outstanding at 
the date of the commencement of the insolvency 
were the property of the insolvent divisible among 
his creditors. A.I.R. 1938 Rang. 1 = 175 Ind. 
Cas. 786. 

[Reversed in A.I.R. 1938 Rang. 426=179 Ind- 
Cas. 541.] 

S. 52 — Reputed ownership. 

The express right of the assignee to sue a 
debtor in his own name conferred by S. 130 (1) 
T. P. Act, and the ‘possession, order or disposi- 
tion’ giving rise to a condition of ‘reputed owner- 
ship’ under S. 52 (2) (c), Presidency Towns 

Insolvency Act, are two entirely separate tilings. 
It may very well be that so far as the assignee’s 
right to sue is concerned, it is complete and yet 
there may be left with the assignor such an ap- 
pearance of continued or reputed ownership as to 
invoke the order and disposition clause. A.I.R. 
1938 Rang. 1 = 175 Ind. Cas. 786. 

S. 52 — Reputed ownership — Scope of. 

The doctrine of reputed ownership incorporated 
in S. 52 has been part of the Bankruptcy Law of 
England, and its object is to prevent deceit by a 
trader from the visible possession of property to 
which he is not entitled. A.I.R. 1937 Sind 37= 
31 S.L.R. 391 = 167 Ind. Cas. 505 (2). 

S. 52 — Reputed ownership — 'True owner* 

— Mortgagee, charge-holder and beneficiary en- 
title to immediate possession of goods. 

The expression ‘true owner’ under the Bank- 
ruptcy Law does not mean the same thing as in 
the ordinary language is meant by the expression 
‘owner of goods’. It means the person who has 
the right to determine the appearance of owner- 
ship in the bankrupt and his title so to do may be 
either legal or equitable. A mortgagee, a charge- 
holder, and a beneficiary entitled to immediate 
possession of goods, all come within the purview 
of the expression ‘true owner.’ A.I.R. 1037 
Sind 37=31 S.L.R. 391 = 167 Ind. Cas. 505 ( 2 ). 

S. 52 — Reputed ownership — ‘True owner’, 

whether includes person having legal title. 

‘True owner’ for the purpose of S. 52, can have 
a very special meaning and can include a person 
having lien, or an equitable charge; as well as a 
person having the legal title. A.I.R. 1933 Mad. 
207=37 M.L.W. 32 = 56 M. 177=64 M.L.J. 320 
= 143 Ind. Cas. 641. 

S. 52 — Reputed ownership — Delivery of goods 

sellers — Terms purporting to make them trustees 
for sellers — Insolvency of buyers — Goods, whether 
vest in Official Assignee. 

Where certain goods were delivered by the 
sellers to the buyers and the terms of the con- 
tract purported to make the buyers trustees for 
the sellers of the goods and of the proceeds until 
payment and, after the delivery the buyers became 
insolvents: 

Held, that the goods were in the reputed 
ownership of the buyers and consequently, they 
vested in the Official Assignee. 

No special words or legal formula can preserve 
a control where actual control has been abandoned 
or maintain a connexion with the goods when the 
connexion has been, in fact, severed or save for 
the seller property which a seller hands over to a 
buyer with capacity to deal with it either as against 
transferees for value or against the Official As- 
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signee. If the exigencies of trade required that 
the goods must be handed over for sale, the sel- 
ler takes the risk, he cannot put that risk upon 
the public which deals with his buyer ostensibly 
in possession of those goods as owner. A.I.R. 
1932 Cal. 680=59 C. 818=140 Ind. Cas. 594. 

S. 52 — Reputed ownership. 

Burden of proving circumstances of reputed 
ownership lies on Official Assignee. Reputation 
of ownership is always a question of fact depend- 
ing upon the circumstances of each case. A. I. 
R. 1931 Sind 70=25 S.'L.R. 381 = 131 Ind. Cas. 
705. 

S. 52 — Reputed ownership — Withdrawal of 

consent — Communication of withdrawal — Mere 
demand — Mortgage of goods in shop, whether 
covers future goods. 

A and B carried on business in partnership. 
The accounts were settled and B carried on the 
business separately after executing a bond to A 
mortgaging the ‘goods in the shop’ for the amount 
which was found due to A. B afterwards became 
insolvent and the Official Assignee claimed the 
goods lying in the shop against A. The old 
goods under the mortgage were sold and new 
goods were brought in for the purpose of the busi- 
ness from time to time and on the day of the in 
solvency, the goods in the shop were mostly new 
goods: 

Held, (1) that as the mortgage was only in 
respect of the goods in the shop and not for the 
future goods, A had no right to the goods against 
the Official Assignee: 

(2) that in any case, the goods were with the 
consent of A in the order, possession and dispo- 
sition of the insolvent, under such circumstances 
that the insolvent was the apparent owner and 
consequently, the Official Assignee had a right to 
claim these goods under the rule of reputed owner- 
ship. 

Under S. 52 (2) (c), unless a withdrawal of con- 
sent is communicated to the person from whom 
consent is withdrawn, such withdrawal will not be 
effective. 

The question whether in a particular case a de- 
mand is made and so the consent is withdrawn, is 
a question of fact depending on the merits of each 
case. The demand must be effective, bona fide 
and should be pursued with a view to take posses- 
sion of the mortgaged goods. It should not be 
merely a casual demand. A.I.R. 1931 Sind 40= 
25 S.L.R. 318=131 Ind. Cas. 708. 

S. 52 — Reputed ownership. 

Where the insolvent executes a pronotc in ex- 
change for delivery of goods and the pronote con- 
tains a trust receipt stating explicitly that the pro- 
perty in goods or the proceeds thereof is to re- 
main in the sellers until payment the property in 
the goods does not pass to the insolvent and the 
goods remain in his reputed ownership within the 
meaning of S. 52 (2) (c). 121 Ind. Cas. 745= 

56 Cal. 1074= A . I . R . 1930 Cal. 171. 

S. 52 — Reputed ownership — Lorry hired out 

and used in business — Insolvent is reputed owner. 

The very fact that the vehicle hired out by the 
insolvent who was a trader, was a lorry is suffi- 
cient to raise the presumption that the owner part- 
ed with its possession knowing that it- will be 'used 
by the insolvent for his trade and this coupled 


with the fact that it was so used and was in his 
possession at the date of presentation of insolvency 
petition brings it within the rule laid down in S. 
52 ( 2 ) (c). 117 Ind. Cas. 158=23 S.L.R. 456= 

A.I.R. 1929 Sind 167. 

S. 52 — Reputed ownership — "True owner”. 

The words "true owner” include the owner of 
an equitable interest and there can also be a re- 
puted owner of that interest and that reputed 
owner can be the insolvent himself, that is the 
legal owner of the property. 39 Mad. 250; 25 
Mad. 406 and 11 A.C. 426, Foil. 79 Ind. Cas. 
809=47 Mad. 215=19 M.L.W. 54=33 M.L.T. 
217=A.I.R. 1924 Mad. 214=45 M.L.J. 817. 

Ss. 52 and 56 — Reputed ownership — Sale of 

stock-in-hand a few days before Insolvency — Pos- 
session with insolvent — Validity of sale — If trans- 
action fraudulent and void. 

Where goods sold by an insolvent prior to his 
insolvency are allowed to remain in his own shops . 
until the date of his insolvency, they are in the 
"possession order and disposition” of the insolvent 
within S. 52. A sale by the insolvent to a thick 
friend of his, the consideration for sale consisting 
of moneys borrowed both by the insolvent and the 
vendee from a third person, must be looked upon 
with great suspicion and where the goods sold are 
not removed from the insolvent’s premises till 
date of his insolvency, the sale must be deemed to 
be fraudulent and void under S. 56. 

Quaere. — Where the sale by an insolvent is for 
a sum already due to the vendee, whether the 
vendee could rank as a secured creditor. 29 Ind. 
Cas. 947 (Mad.). 

S. 52 — Reputed ownership — Determination of 

consent . 

It is essential for the section to apply that in- 
solvent should at the commencement of the insol- 
vency be the reputed owner. A letter demanding 
return of the thing in dispute from this insolvent 
under threat of criminal proceedings if not com- 
plied with is a sufficient determination of the con- 
sent. 

Per Schwabe, C.J. — Consent is determined by 
the instructions to the Vakil to send the letter and 
the sending of that letter by him. 79 Ind. Car. 
809 = 47 Mad. 215 = 19 M.L.W. 54=33 M.L.T. 
217=A. I.R. 1924 Mad. 214=45 M.L.J. 817. 

S. 52— Reputed ownership— Floating charges. 

S. 52 does not apply to cases of floating char- 
ges created by company registered under the Com- 
panies Act of 1913 before its liquidation in favour 
of its bank. 

Where the company under liquidation was an 
agent to another company for the sale of its goods 
and its duty was to sell the goods of the princi- 
pal company and pay the sale proceeds to the lat- 
ter in due course and return the goods not sold, 
the principal company was held to have priority 
in respect of the price of goods received from the 
agent company. 85 Ind. Cas. 626=20 M.L.W. 
861 = A. I.R. 1925 Mad. 271. 

S. 52 — Reputed ownership. 

The pertinent words of the section arc ‘bv the 
consent and permission of the true owner.” So 
long as the reputed owner is in possession with 
that consent and permission, and if he is so at the 
time of insolvency, the goods will pass to the 
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•Official Assignee for the benefit of all the creditors. 
But, if prior to the insolvency, the true owner 
■withdraws that consent and communicates that 
withdrawal to the insolvent, the goods can no 
longer be said to be in the possession, order, or 
•disposition of the reputed owner so as to pass them 
to the Official Assignee. 74 Ind. Cas. 919=1 
Rang. 153=2 Bur.L.J. 248=A.I.R. 1924 Rang. 
.27. 

S. 52 — Reputed ownership. 

The words ‘in trade or business’ cannot be used 
in their narrow sense. The true construction is 
that the goods must be in his order or disposition 
for the purposes of or purposes connected with 
his trade or business. The language ‘in his trade 
or business’ means, not merely visibly employed 
in his trade or business, but acquired for the pur- 
poses of the business, and used for those purposes. 
83 Ind. Cas. 546=2. Rang. 154=A. I. R. 1924 
Rang. 297. 

S. 52 — Reputed ownership — Hypothecation — 

:Stock-in-trade — Possession, order and disposition 
— Meaning of. , 

Held, that on the day of the bankruptcy, which 
related back to the day of absconding, the stock- in- 
trade was in the possession, order and disposition 
•of the Insolvent so as to make him the reputed 
owner thereof under S. 52 of the Presidency 
Towns Insolvency Apt. The possession which 
the petitioner (one of the creditors) had under an 
agreement of hypothecation accompanied by de- 
livery of keys was not real possession. A delibe- 
rate arrangement, such as the above agreement, 
contemplated to deceive the public, was a fraud 
upon the Act. Under the agreement the goods 
were absolutely in the possession, order disposition 
of the insolvent during the working hours of the 
•day. The petitioner was not entitled to rank as a 
secured creditor. 22 M.L.J. 441 = 11 M. L. T. 
203=15 Ind. Cas. 371. 

S. 52 — Reputed ownership — Possession as 

agent. 

Where possession of certain goods was held by 
an insolvent firm as agents for sale on a commis- 
sion basis and on their note-paper they represented 
themselves as commission agents, 

Held, that the insolvents were not reputed 
•owners of the goods within the meaning or S. 52 
(2)! (c). 100 Ind. Cas. 1017=6 Bur.L.J. 9=A. 

H.R. 1927 Rang. 133. 

14. Rulings on — Applicability to Provincial 

Insolvency Act. 

— — S. 52 — Rulings on — If apply under Provin- 
cial Insolvency Act. 

Per King, J. — There is nothing in the Provin- 
cial Insolvency Act corresponding to S. 52 (2) 
(b). Presidency Towns Insolvency Act, but the 
•omission does n«ot furnish any ground for holding 
that a ruling based on S. 52 (2) (b) does not 
apply to the Provincial Insolvency Act. A.l.R. 
1931 All. 162=1931 A.L.J. 122=53 All. 239=135 
Hud. Cas 119 fF.B.L 


15. Scope. 

S. 52 — Scope. 

S. 60 does not interfere with the provision of 
S. 52. A.l.R. 1941 Mad. 906=1. L.R. (1942) 
Mad. 199=54 M.L.W. 420=1941 M.W.N. 899 
= (1941) 2 M.L.J. 591=200 Ind. Cas. 582. 

16. Secured creditor. 

Ss. 52, 17, 57 — Secured creditor — Omission to 

give notice of charge to original debtor — Reputed 
ownership — Extinguishment of charge — S. 52, con- 
struction of. 

Where a secured creditor holds a charge or a 
lien or a mortgage on debts due to a person in 
the course of his trade or business and the charge- 
holder omits to perfect his title by giving a notice 
to the original debtor and leaves them in rhe pos- 
session, order of disposition of that person under 
such circumstances so as to allow him to deal 
with them in any way he likes and that person 
afterwards is adjudged insolvent, the Official As- 
signee has a right to step in and claim the debt 
for. the general body of the creditors in preference 
to the right of the secured creditors, under the 
doctrine of reputed ownership in S. 52, Cl. (c) 
proviso. 

S. 52 is an independent section by itself and is 
an exception to S. 17. A.l.R. 1931 Sind 4-1= 
25 S.L.R. 310=131 Ind. Cas. 130. 

17 . Security deposit . 

S. 52 — Security deposit by Receiver — Whe- 
ther vests in Official Assignee on his adjudication. 

Money deposited by Receiver in Court by way 
of security for the due discharge of his office, is 
not property over. which lie has a disposing power 
which he may exercise for his own benefit until it 
is ascertained whether the same or any portion 
thereof will be required to be paid out in fulfil- 
ment of the condition under which the deposit has 
been made. The money so deposited does not, 
therefore, vest in the Official Assignee under S. 
52 of the Presidency Towns Insolvency Act on 
the adjudication of the Receiver. In this view, 
the Insolvency Court has no jurisdiction to 'lirect 
payment of the amount to the Official Assignee for 
distribution amongst the creditors of the insolvent. 
From another point of view it may be taken that 
the amount which is deposited in Court by way of 
security is in the nature of a trust in favour of a 
particular creditor as the debtor had no control 
over the money and the Court is bound to apply 
it only for the purpose specified. 53 C. W. N. 
832. 

S. 52 — Security deposit — Employee of Bank 

as part of his engagement depositing money by 
way of security for honesty — Money placed on 
fixed deposit in his name — Agreement to pay in- 
terest — Such money is held by Bank in trust — 
Insolvency of Batik — Such money can be followed 
so as to reach assets of Batik. A.l.R. 1938 Mad. 
651=48 M.L.W. 153=1938 M. W. N. 7^178 
(nd . Car 42?. 
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18. Successive adjudications. 

S. 52 — Successive adjudications — Rights of 

distribution— Representation by Official Assignee. 

An insolvent obtained an unconditional dis- 
charge, no assets being recovered. He was again 
adjudicated insolvent, and his property acquired 
after the discharge thereupon became vested in 
the Official Assignee for distribution among his 
creditors. Meanwhile, the order of discharge in 
the first insolvency was rescinded, and it was 
ordered that the adjudication should be revived, 
and an order was made that the proceedings in 
the two insolvencies should be consolidated. 

Held, that subject to any bona fide and valid 
disposition of the property of the insolvent that 
had been effected between the date of discharge 
and its rescission, the property acquired after the 

• I i^ e * an Y ot * ier assets recovered by the 
jJmcial Assignee in the second insolvency would 
>ecome assets distributable in the second insol- 
vency and that the Official Assignee as the repre- 
sentative of t!ic creditors in the first insolvency 
would be entitled to prove in the second insol- 
vency, and to receive dividends pari passu with 
the creditors in the second insolvency. 106 Ind. 
Gas. 326=54 Cal. 858= A. I. R. 1928 Cal. 50. 

19. Transfer of equity of redemption. 

S. 52 — Transfer of equity of redemption — 

S. 57 — Not goods — Validity. 

An equity of redemption is not goods within 
the meaning of S. 52 (2) (c) of the Act, and 

under S. 57, any transfer thereof by the insolvent 
for valuable consideration is valid provided it 
takes place before the order of adjudication and 
the person with whom such transaction takes place 
has not, at the time, notice of the presentation of 
any Insolvency Petition by or against the debtor. 
69 Ind. Cas. 968=45 Mad. 238=14 M.L.W 715 
= A . I . R . 1922 Mad. 144=42 M.L.J. 155. 


20. Trust. 


— S. 51 — Trust — Insolvent Chettyar firm cre- 
diting certain amount in name of cer- 
tain temple and treating itself as 
debtors of temple — No amount set aside or with- 
drawn from firm assets — Trustees of temple hav- 
ing no control over such amount— Firm neither 
holds such amount as trustees of temple nor en- 
dowment is effected for deity — Hindu Law — Reli- 
gious endowment — Trust — Creation of. 

It may lie as well to guard against the suppo- 
sition that because the other party to the transac- 
tion was a deity the insolvents must have made 
themselves trustees. 


Where the account hooks of . an insolvent 
Chettyar firm contain an amount credited in the 
name of a certain temple by way of charity or by 
way of promise and the entries disclose the inten- 


tion on 
debtors 


the part of the firm to treat itself as 
to the temple but no such amount is set 


apart as withdrawn from the firm’s assets and 
the trustees of the temple have no control over 
j-vch amount but it is to be expended for the deity 
by the firm at its discretion as occasion may arise, 
U is unreasonable to hold that the insolvent firm 


held such amount as trustees of the deity. Nor 
do the entries in the books effect an endowment 
of the property for deity. A.I.R. 1938 P.C. 259 
=42 C.W.N. 1125=48 M.L.W. 466=1938 M. 
W.N. 1002=5 B.R. 1=40 Bom.L.R. 123o= 
(1939) 1 M.L.J. 192=1939 Rang.L.R. 59=32 
S.L.R. 898=176 Ind. Cas. 906 (P.C.):. 

S. 52 — Trust. 

Winding up of insolvent company — Company 
agreeing to hire film to T on deposit of Rs. 1,000 
— T sending Rs. 250 as earnest money — Com- 
pany informing its liability to complete contract — 
Amount credited to suspense account of T — De- 
mand by T but failure of company — Insolvency 
of company — T admitted as creditor claiming 
whole amount — Company having at ite credit 
Rs. 1,100 at winding up order: 

Held, that the company was trustee for T for 
rupees 250; that T was entitled to the whole 
amount under S. 229, Companies Act, read with 
S. 52 (1) of the Presidency Towns Insolvency 
Act. A.I.R. 1937 Mad. 833=47 M.L.W. 2 CO 
=(1938) 1 M.L.J. 293=1938 M.W.N. 1178= 
177 Ind. Cas. 50. 

S. 52 — Trust — Agreement between vendor 

and vendee — Vendee made trustee for goods or 
their sale proceeds for unpaid purchase-money — 
Trust created defeating provisions of S. 52 (2) 
(c) — Legality of trust — Vendor, if can claim lien 
— Remedy of vendor. 

A vendor parted with goods to the vendee, 
making the vendee a trustc- for 'the goods sold 
or their sale proceeds’ for unpaid purchase- 
money. thus enabling the vendee to get false cre- 
dit. On the vendee becoming insolvent, the 
vendor applied against the Official Assignee for 
the recovery of the sale proceeds of the goods 
sold and claimed lien for the unpaid purchase 
money on the movable assets of the debtor be- 
fore other creditors were paid: 

Held, that the applicant was in no better posi- 
tion than a pledgee of goods who has allowed the 
pledgor to retain or take possession of the goods 
with power to sell them in the ordinary course of 
business. The use of the expression ‘trustee for 
their goods or their sale proceeds” was nothing 
more than an eye-wash intended to defeat the 
provisions of S. 52 (2) (c) and could not, there- 
fore, create a valid trust binding upon the Official 
Assignee. This is abundantly clear from the 
provisions of S. 4, Trusts Act. 

Held, also that it was incumbent upon the ap- 
plicant to see that the insolvent did not obtain 
false credit by putting up a board on the premises 
or by giving notice to the public by any other ade- 
quate means that the debtors were not absolutely 
entitled to all the goods which were under their 
control. I he applicant having failed to take any 
such precaution, the goods, even if they had not 
been parted with by the debtors, would have 
vested in the Official Assignee. All the goods of 
the applicant having been sold, even if there was 
a valid trust in the applicant’s favour and the 
doctrine of reputed ownership was not applicable 
ic applicant must fail. The sale proceeds of the 
applicants could not he identified with the general 
assets of the insolvents in the hands of the Official 
Assignee. It could not even be said to whom the 
applicant s ^oods which were mixed up with the 
goods of a like nature were sold and whether 
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they were sold for cash or on credit and how the 
money realised therefrom was utilised. The 
vendor could not, therefore, claim any lien on the 
movable assets of the vendee in the hands of the 
Official Assignee before other creditors were paid 
and the remedy of the applicant was to prove his 
claim before the Official Assignee as an unsecured 
creditor and prove the amount of loss sustained 
by him. A.I.R. 1937 Sind 37=31 S.L.R. 391= 
167 Ind. Cas. 505 (2) ; . - 

S. 52 — Trust. 

Investment in firm to be handed over to the 
minor on attaining majority — Insolvency of firm — 
Assets of firm passing to Official Assignee. 

Held, that the investment was sufficient to give 
the plaintiff a charge upon the sale proceeds in the 
hands of the Official Assignee.. A.I.R. 1933 P. 
C. 148=37 M.L.W. 780=37 C.W.N. 713= 
1933 A.L.J. 637 = 35 Bom. L. R. 756=60 I. A. 
203=57 C.L.J. 433=1933 M.W.N. 575 = 65 M. 
L.J. 1=56 M. 570=143 Ind. Cas. 162 (P.C.). 

S. 52 — Trust — Insolvent holding money in 

trust — Rights of beneficiary — Obtaining personal 
decree, effect of. 

A company agreed to employ a person as their 
agent on terms of an agreement which was pre- 
pared in draft under which the agent was to pay 
Rs. 1,000 as deposit to be retained by the com- 
pany who were to pay interest on it. The agent 
paid the money but before the agreement was 
executed, the company became insolvent. The 
agent sued the company and obtained a decree 
after the date of the insolvency for recovery of 
the deposit with interest: 

Held, that as the agreement had not been exe- 
cuted, the money was held in trust for a specific 
purpose by the company, and the plaintiff would 
have been entitled to recover the whole of the 
deposit as money held in trust but for the fact 
that he had obtained a personal judgment for the 
money. A.I.R. 1933 Bom. 437=35 Bom L. 
R. 946=58 Bom. 67=146 Ind. Cas. 984. 

— S . 52 — Trust — Goods entrusted to insolvent 
as agent, whether pass to Official Assignee — 
Possession inconsistent with ordinary usage of 
trade, effect of — Burden of proof. 

Goods entrusted to a person as agent for sale 
and stored by him as the goods of his principal 
arc goods held by him on trust in the fiduciary 
capacity of an agent within the meaning of S. 52 
(1) (a), and consequently, do not pass on the 
insolvency of the agent to the Official Assignee 
unless the principal has permitted the agent to 
have a possession not consistent with the ordinary 
usage of trade, thus raising a reputation of owner- 
ship in the insolvent. The burden of proving 
circumstances of reputed ownership lies on Official 
Assignee. A.I.R. 1931 Sind 70=25 S.L.R. 381 
= 131 Ind. Cas. 705. 

S. 52 (c) — Trustee authorised to invest trust 

moneys in his own business — Adjudication of 
trustee — Trust funds — Reputed ownership. 

Where a trustee is authorised by the terms of 
the trust to invest t lie trust funds ip his own busi- 
ness and pay interest thereon, and he so uses it; 
the trust funds cannot be traced by the cestui que 
trust as the relationship between them is, by 
virtue of such liberty, converted into one of 
debtor and creditor. The funds will be available 


for the benefit -of the general body of creditors 
as property subject to the reputed ownership of 
the trustee. 193U M.W.N. 1077=134 Ind. Cas. 
161=A. 1 . R. 1931 Mad. 251=60 M.L.J. 3o5. 

S. 52 — Trust — Insurance money — Insured 

goods with commission agem — Goods destroyed — 
Agent becoming insolvent — Money if received by 
Otncial Assignee can be recovered. 

Plaintiff had some corn lying in the godown of 
defendant on commission sale when the building 
was burnt down and the corn was destroyed. 
Agent became insolvent. The corn was covered 
by a fire insurance policy and the insurance com- 
pany paid the insurance money to the receiver. 
The insurance premium was paid by the plaintiff. 

±ieru, tnat the insurance money paid to the 
Official Assignee for goods destroyed by fire 
could be recovered by the plaintiff-creditor who 
would have a first claim on it. Even it the trust 
property had been changed into money, still it 
could be ear-marked and it could be followed and 
claimed by the cestui que trust. 117 Ind. Cas. 
51=6 Rang. 689=A.I.R. 1929 Rang. 59. 

S. 52 — “Trust” — Not confined to express 

trusts . 

The word *“trust” as used in S. 52 is not con- 
fined to express trusts but includes all kinds of 
property held by the insolvent in a fiduciary 
character. Where goods are entrusted to a com- 
mission agent for sale, they do not pass to the 
Official Assignee, but if the agent has sold them, 
the money passes to the Official Assignee in 
insolvency. 

When a trader gives goods to the actual com- 
mission agent he looks for payment not from the 
actual sale proceeds of the goods entrusted but to 
the general credit of the commission agent. 102 
Ind. Cas. 389=5 Rang. 73= A.I.R. 1927 Rang. 
140. 

S. 52 — Trust — Owner’s claims. 

When goods are insured and the insurance 
money is received by the agent, that money must 
be in the same category as money received by him 
on the sale of the goods. 

Where the insurance money has become pay- 
able only after the insolvency and death of the 
agent, the insurance money vests in the Official 
Assignee and the owner of the goods has no 
claim to it. 102 Ind. Cas. 389=5 Rang. 73=A. 
I.R. 1927 Rang. 140. 

S. 53 — “Assets realized.” 

In S. 53, the word “assets” is limited to money 
or cash which is capable of immediate distribution 
among the decree-holders. The scope of the 
section has not been widened by S. 73, C. P. 
Code. The words “assets held by Court” must 
mean “money held by a Court”, for it is only 
money and not goods which can be the 3 abject of 
rateable distribution. The order for rateable dis- 
tribution no doubt operates so as to create title in 
the decree-holders to the subject-matter cf the 
order, but money alone can be the subject-matter 
of the order. Rateable distribution only comes 
into operation after the sale has been held and the 
goods converted into money, when the sale pro- 
ceeds would come into the hands of the Receiver 
and could be said to be held by the Court. A. 
I.R. 1929 Cal. 530=1 .L. R. (1939) 2 Cal. 143= 
43 C.W.N. 1197 = 184 Ind. Cas. 657. 
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S. 53 — “Assets realised" — Money received 

by Court for benefit of decree-holder in virtue of 
execution process. 

Although money voluntarily paid by a judg- 
ment-debtor into Court for the satisfaction of a 
decree against him is not ‘assets realised in execu- 
tion’, where money is received by a Court in 
virtue of execution process, it must be held that 
it is “assets realised in the course of the execu- 
tion” The requirements of S. 53, are fully 
satisfied if the money is received by the Court for 
the benefit of the decree-holder in proceedings 
initiated according to law for the purpose of 
executing the decree. A.I.R. 1934 Oudh 11=11 

O.YV.N. 1282=9 Luck. 278=147 Ind. Cas. 68. 

S. 53 — Attachment — Should be raised on 

adjudication. 

If a person is adjudicated insolvent in the High 
Court there can be no doubt that the High Court, 
subject to the exceptions mentioned in the section 
must raise an attachment issued by itself against 
his property, on the application of the Official 
Assignee, and whether the property of the insol- 
vent outside British India vests or not, it cannot 
allow any creditor of the insolvent to take advan- 
tage of attachment proceedings as* against the 
Official Assignee. 94 Ind. Cas. 146=50 Bom. 
439=28 Bom.L.R. 381= A.I.R. 1926 Bom. 
271. 


S. 53 — Attachment — Effect. 

Mere attachment of property docs not consti- 
tute a charge and does not constitute the attach- 
ing creditor a secured creditor within the meaning 
of S. 53 (2)'. 41 Bom.L.R. 506. 

S. 53 — Construction. 

The section should be so construed as not to 
apply to notice of presentation of an insolvency 
petition which has been disposed of and on which 
no adjudication can follow; but the language 
ought not to be restricted so as to exclude notice 
of presentation of an insolvency application on 
which adjudication may follow. 41 Bom.L.R. 

506. 


S . 53 — Execution sale — Purchase in good faith 

prior to adjudication order — Purchase, if can be 
assailed — Person relying on S. 53 (3) — Onus. 


Sub-S. (3) of S. 53 has this effect that if it can 
be shown that a purchaser in execution proceed- 
ings has purchased in good faith prior to the 
order of adjudication, his purchase cannot be 
assailed on grounds based on S. 51. If a party 
seeks to validate an otherwise invalid purchase by 
relying on sub-S. (3), the burden falls on him of 
showing that he is covered by it. A.I.R. 1941 
Cal. 112=194 Ind. Cas. 423. 

-Ss. 53 (1), 108 and 109 — Order of Adminis- 
tration — Attachment by creditor prior to order — 
Sale after order — Rights of attaching creditor. 

S. 53 ( 1 ) of the Presidency Towns Insolvency 
Vt does not apply to an administration of the in- 
>"lvrnt’s estate of a deceased person under Ss. 108 


and 109 of the Act. An attachment only prevents 
.dicnation and docs not confer any title or create 
any « barge or lien on the attached property. A 
creditor who has attached property in execution 
of a decree has no right therein prior to sale and, 
up' n the making of an administration order before 
-al<- the property vests in the Official Assignee and 


the attaching creditor is relegated to the same 
position as the other creditors. 44 Cal. 1016= 
43 Ind. Cas. 348. 

“ — S. 54 — Receiver at the instance of a creditor 
directed to sell judgment-debtor’s property — His 
appointment as an auctioneer — Property put up for 
sale — -Before completion of sale, judgment-debtor 
adjudicated insolvent — Receiver giving possession 
to Official Assignee — Application by Receiver for 
payment from the Official Assignee for the rent 
of the premises where judgment-debtor’s property 
was stored and for charges of the auctioneer and 
other clerks: 

Held, (i) that Receiver was only entitled to 
costs incurred up to the date of adjudication; 

(ii) remedy for other expenses is against tiic 
creditor at whose instance he was appointed. 1. 
L.R. (1941) 2 Cal. 37. 

S. 55. 

See also PRESIDENCY TOWNS INSOL- 
VENCY ACT, S. 56. 
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1 . Applicability . 

% 

S. 55— Applicability — Property over which in- 
solvent as karta or trustee has disposing power. 

S. 55 does not apply to property over which an 
insolvent in his capacity as karta or trustee has a 
disposing power, at any rate with regard to the 
shares of other persons interested in it. .A.I.R. 
1942 Cal. 342=46 C.W.N. 256=200 Ind. Cas. 
560. 

S. 55 — Applicability— Single application to set 

aside several alienations — Multifariousness. 

An application by the Official Assignee to set 
aside a number of alienations made within a short 
period by the insolvent in pursuance of a general 
scheme to defraud creditors is not bad for multi- 
fariousness. A.I.R. 1937 Mad. 192=71 M.L.J. 
788=44 M.L.W. 872=167 Ind. Cas. .520 (2). 

S. 55 — Applicability — Mortgage for previous 

debts — Section applies — Test. 

Within two years previous to the adjudication of 
a person as insolvent, he mortgaged all his avail- 
able assets to another to whom he owed a huge 
amount, but there was no contemporaneous pay- 
ment or any undertaking on the mortgagee’s part 
to make any payment in future to enable the trans- 
feror to carry on business and the mortgagee knew 
at the date of the transfer that the mortgagor was 
unable to pay his debts. 

Held, that the deed was void against the Offi- 
cial Assignee 

Held, further, that in considering the effect of 
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a transaction of this nature the facts must be 
considered in the light of the law of bankruptcy, 
the object of which is to ensure rateable distribu- 
tion of an insolvent's property among his creditors. 
A transaction therefore which may in other cir- 
cumstances be free from all taint becomes an of- 
fence when it is established that it contravenes the 
law of bankruptcy. 87 Ind. Cas. 392= '9 C.W. 
N. 374= A. I. R. 1925 Cal. 640. 

S. 55 — Applicability — Only Official Assignee 

can make application. 

An application made by virtue of the provisions 
of Ss. 55 and 56 can only be made by Official 
Assignee in whom the property of the insolvents 
is vested and not by a creditor. If the Official 
Assignee, when asked to take action, refuses it may 
be that with the leave of the Court a creditor may 
make such an application. 70 Ind. Cas. 463=26 
C.W.N. 803= A. I. R. 1921 Cal. 403. 

S. 55 — Applicability — Mortgage by insolvent 

within two years of insolvency. 

Where the mortgage transaction set up was not 
shown to have beefi entered into in good faith and 
for the full consideration the proper course was 
to set aside the whole mortgage and allow the 
mortgagee to prove as an unsecured creditor for 
the amount actually advanced. 43 Mad. 739= 
39 M.L.J. 345=28 M.L.T. 258=60 Ind. Cas. 
205. 

2. Burden of proof. 

S. 55 — Burden of proof. 

Under S. 55, the burden of proof is on the 
Official Assignee seeking to set aside a transfer . 
A.I.R. 1941 Rang. 250=1941 Rang.L.R. 268= 
197 Ind. Cas. 513. 

S. 55 — Burden of proof — Transfer made to 

insolvent’s agent— Good faith — Onus. 

The burden lies on the Official Assignee to 
iprove that a transfer is without good faith and 
valuable consideration. It is not proof of the 
parties to the transaction but proof of the nature 
of the transaction itself, and that alone which can 
discharge (he onus cast upon the Official Assignee. 
A transfer to an agent is no more prima facie proof 
of mala fides or want of consideration than trans- 
fer to a near relative. A transfer to an insol- 
vent’s agent does not, therefore, shift the burden 
to prove want of good faith and valuable consi- 
deration, which lies upon the Official Assignee. 
A.I.R. 1939 Rang. 54=179 Ind. Cas. 966. 

— S. 55— Burden of proof — Want of considera- 
tion. 

Under S. 55, where the Official Assignee seeks 
to invalidate a transfer of property upon the 
ground of want of consideration, the burden of 
proof lies upon him to show that in fact no consi- 
deration for the transfer existed. Where the Offi- 
cial Assignee desires to show that a transfer which 
has in fact been executed is void against him for 
want of consideration, or where he desires to show 
that what purports to have been a mortgage :s 
not a mortgage at all, the burden of proof lies 
upon his shoulders and it is not displaced on proof 
of existence of blood relationship between the in- 
solvent and the transferee. A.I.R. 1937 Rang. 
113=169 Ind. Cas. 594. 


S. 55 — Burden of proof — Want of good faith. 

The onus of proving that transfers by an insol- 
vent were not made in good faith and for valu- 
able consideration lies on the Official Assignee. 
A. I. R. 1936 Cal. 212=40 C.W.N. 1012=162 
Ind. Cas. 650. 

S. 55 — Burden of proof — Transferee claiming. 

that he was excluded from operation of S. 55. 

Per Page, C.J. — When S. 55 is construed ill 
the sense that the onus of proving that a transfer 
of property was not made in good faith and for 
valuable consideration lies upon Official Assignee, 
it imposes an unreasonable and unfair burden up- 
on the Official Assignee. The law ought to pro- 
vide that the onus should lie upon the transferee 
under S. 55 to prove that the transfer was made 
in good faith and for valuable consideration, the 
general rule being that such a transfer is void as 
against the Official Assignee representing the ge- 
neral body of creditors. If a transferee claims 
that he took the property bona fide and for valu- 
able consideration and therefore, was excluded 
from the operation of the section, the onus ought 
to be placed upon him of proving that the trans- 
fer did not fall within the ambit of S. 55. A. I. 

R. 1936 Rang. 145=162 .Ind. Cas. 202. 

S. 55 — Burden of proof — Transfer challenged 

as not made bona fide and for consideration. 

Under S. 55, the onus is on the Official 
Assignee and not on transferee that a transfer 
sought to he set aside was not made in good faith 
and for valuable consideration. In order that 
such a transfer should be excluded from the ope- 
ration of the section, there are two essential ele- 
ments in the transaction that must be proved: 
(1) that it was made bona fide, and (2)! that it 
was made for valuable consideration. If the 
Official Assignee proves that the transfer was 
made within two years of the insolvency and also 
that it was made either not bona fide or without 
valuable consideration, lie is entitled to obtain an 
order setting aside l lie transfer upon the ground 
that it lias been proved that the transfer under 
consideration does not contain both the elements 
that are requisite for its validity as against him 
and, therefore, that it falls to be set aside under 

S. 55. The Official Assignee need not discharge 
the burden of proving absence of both good faith 
and valuable consideration but he must, in order 
to succeed, discharge the burden of proving the 
absence only of one of these elements. A.I.R. 
1936 Rang.' 98=14 Rang. 109=161 Ind. Cas. 
435 . 

S. 55 — Burden of proof. 

Application under, to set aside a transfer by an 
insolvent — The onus of proving that the transfer 
was not made in good faith and for consideration 
is upon the Official Assignee. 14 Rang. 103. 

S. 55 — Burden of proof — Transfer challenged 

as not in good faith and for valuable considera- 
tion . 

Where a deed of sale is impeached as not being 
a transfer in good faith and for valuable conside- 
ration within the meaning of S. 55, it is for the 
Official Assignee who challenges it to establish 
the contrary in order to succeed in his application. 
A.I.R. 1934 P.C. 3=1933 M.W.N. 1449=58 
C.L.J. 471=66 M.L.J. 1 = 39 M.L.W. 1 = 
1934 A.L.J. 77=36 Bom.L.R. 137=12 Rang 
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105=38 C.W.N. 117=60 I. A. 362=146 Ind. 
Cas. 743 (P.C.). 

Ss. 55 and 56 — Burden of proof — Not only 

preference but that intention to give preference is 
necessary. 

Under S. 55 the onus lies on the person who 
seeks to impugn the validity of the transfer, that 
is to say, in the majority of cases, upon the 
Official Assignee. 

Under the provisions of S. 56, it is not sufficient 
merely for the person impugning a transaction to 
show that in fact there was a preference; he has 
also to show that the transaction was made with 
a view to giving that preference. In such cases, 
a very serious and almost insurmountable task lies 
in the way of the Official Assignee in seeking to 
challenge the transfer. A.I.R. 1934 Cal. 54= 
60 Cal. 1278=149 Ind. Cas. 861 (2). 

S. 55 — Burden of proof. 

I he Official Assignee seeking to avoid a trans- 
ter under S. 55 has to prove that the transactions 
were not made in good faith and for valuable 
consideration . He should also prove both volun- 
tariness and mala fides if relied on. A.I.R. 1932 
Cal. 621 = 36 C.W.N. 337=138, Ind. Cas. 741. 

~ S 55 — Burden of proof — Trust of property — 
Bona fides. ^ v »r- * 

In case of a trust created by an insolvent for 
his creditors prior to his adjudication, the burden 
of proving the bona fides of the trust, that is, that 
the trustee is a purchaser in good faith and for 
valuable consideration is on the trustee. A.I.R. 
1931 Mad. 366=33 M.L.W. 468= 61 M.L.J. 27 
= 130 Ind. Cas. 753. 

S. 55 — Burden of proof. 

The burden of proving good faith and conside- 
ration in cases arising under S. 55 is on the per- 
son claiming to be a secured creditor. 43 Mad. 
739, Foil. 115 Ind. Cas. 903=6 Rang. 676=A. 
I.R. 1929 Rang. 60. 

S. 55 — Burden of proof. 

The onus of proving that a particular transfer 
effected by the insolvent is void against the Offi- 
cial Assignee, under S. 56 of the Act is on the 
Official Assignee, whereas the onus of proving 
good faith and valuable consideration in a case 
coming under S. 55 would be on the purchaser. 
106 Ind. Cas. 61 = 50 Mad. 948=39 M.L.T. 378 
= 26 M I. W. 665= A. I.R. 1927 Mad. 1013=53 
M.L.J. 890. 

S. 55 — Burden of proof — Mortgage within 

two years of insolvency. 

Where a mortgagee seeks to enforce a mort- 
gage executed within two years of the adjudica- 
tion, the burden of proving good faith and con- 
sideration rests heavily on the mortgagee, al- 
though the Official Assignee has moved to ex- 
yuiige proof of the mortgage which he had ad- 
mit toil under S. 36 of the Presidency Towns 
Insolvency Act. 60 Ind. Cas. 205=43 Mad. 
739=28 M.L.T. 258 = 39 M.L.J. 345. 

S. 55 — Burden of proof. 

The onus of supporting a purchase from the 
insolvent just prior to insolvency lies on the pei- 
son claiming that the purchase can stand. 22 C. 
W.N. 335=46 Ind. Cas. 196. 


S. 55 — Burden of proof. 

Where a debtor transfers his properties on the 
eve of his bankruptcy, the onus is on the trans- 
feree to show that there was no fraudulent prefe- 
rence and that the transfer was bona fide in con- 
sideration of money really due. 24 Ind. Cas. 
513 (Mad.). 

S. 55 — Burden of proof. 

The onus of proving good faith and valuable 
consideration is on the transferee, and if there is 
good faith on his part it is not necessary that the 
party also should act in good faith. The fact 
the transferee is the wife with notice of her hus- 
band’s embarassed circumstances is not sufficient 
to prove bad faith. 15 M.L.T. 150=20 Ind. 
Cas. 901. 

3. Enquiry under. 

Ss. 55 and 56 — Enquiry under — Insolvency 

Court, if has exclusive jurisdiction in respect of. 

Having regard to the language used in the 
Presidency Towns Insolvency Act, it cannot be 
said that the Insolvency Court has exclusive juris- 
diction in regard to matters coming under Ss. 55 
and 56 of the Act. The ordinary Civil Courts 
have concurrent jurisdiction in such matters, 
though they can decline to exercise such juris- 
diction on grounds of expediency and refer the 
Assignee to the Insolvency Court. Ss. 55 and 
56 do nothing else but declare the rights of the 
Official Assignee and in what manner these rights 
are to be enforced is left to the general provisions 
contained in S. 7. I.L.R. (1949) 1 Cal. 1=52 
C.W.N. 343. 

S. 55 — Enquiry under — Insolvent’s debtors 

in satisfaction of debts transferring immovable 
property to wife of insolvent at request of insol- 
vent — Application by Official Assign e e to set 
aside transfer — Issue of benami raised by Official 
Assignee’s application — Jurisdiction of Court to 
decide — Presumption — Rebuttal. 

The debtors of the insolvent transferred their 
immovable properties at the request of the insol- 
vent to the insolvent’s wife. The consideration 
for the transfer flowed from the insolvent him- 
self viz., the liquidation of their debts to the in- 
solvent. The Official Assignee applied under S. 
55, Insolvency Act to set aside the transfer and 
prayed in the alternative, that the transfers be 
declared voidable at the instance of the creditors 
of the insolvent under S. 53, T. P. Act or the 
transfers he declared collusive and benami and 
that the real owner of properties which purported 
to have been transferred to his wife was the in- 
solvent: 

Held (i) that by the word “purchaser” in S. 55 
is meant the person from whom the alleged con- 
sideration for the transfer moved, and not neces- 
sarily the transferee. The insolvent occupied the 
role of “purchaser" and not of transferor and con- 
sequently S. 55, Rangoon Insolvency Act hid no 
application thereto; 

(ii) that for the same reasons, S. 53, T. P. 
Act did not apply; 

(iii) that since the wife was in possession 
through her agents of the properties in question, 
and the dispute between her and the Official 
Assignee was not a matter of possession but a 
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matter of title to the properties the matter was 
not one “arising under S. 364” and the jurisdic- 
tion of the Insolvency Court under S. 7 was not 
in this case ousted by the proviso to the section. 
Consequently, it was for the Insolvency Judge, in 
his discretion to decide whether to permit the 
trial before himself of this issue between the 
Official Assignee and the wife on the petition of 
the Official Assignee, or whether to direct the 
Official Assignee to institute a suit in the ordi- 
nary Court having jurisdiction in the matter; 

(iv) that the consideration having flowed from 
the insolvent, there was a presumption that 
the insolvent was the real owner of the proper- 
ties transferred and the onus to rebut the presum- 
ption was on the wife. A.I.R. 1941 Rang. 250 
=1941 Rang. L. R. 268=197 Ind. Cas. 513. 

S. 55 — Enquiry under — Jurisdiction. 

Any question as to the invalidity of a transac- 
tion raised by the Official Assignee under Ss. 55, 
56 and 57 can be determined only by the Insol- 
vency Court constituted under the Act and not 
by the ordinary Civil Court. 170 Ind. Cas. 672 
=41 C.W.N. 105=1. L.R. (1937) 1 Cal. 557. 

S. 55 — Enquiry under — Drafting of an appli- 
cation under S. 7 — Rules to be followed — Oral 
evidence, if can be permitted as corroborative 
evidence . 

There are no specific rules prescribing the form 
in which an application should be made when it is 
sought to impugn a transaction by an insolvent 
on the grounds mentioned in Ss. 55 and 56. The 
Court is bound in some measure to observe the 
ordinary principles as to framing suits laid down 
by the C. P. Code. It was the intention of the 
Legislature to permit a comprehensive inquiry to 
be raised bv an application under S. 7. 

The Insolvency Act primarily contemplates 
evidence on affidavit. It is open to the Court to 
permit oral evidence to be given either because 
it thinks it right that persons who have sworn 
affidavits should have their evidence tested by 
cross-examination, or in order that witnesses who 
have not sworn affidavits may give evidence in 
corroboration of witnesses who have sworn them. 
It is, however, essential that the affidavits should 
apart from any oral evidence, make out a case by 
admissible evidence which, if belie’ ed. will jus- 
tify the order asked for. A.I.R. 1934 Cal. 232 
=60 Cal. 1367=149 Ind. Cas. 995. 

S. 55 — Enquiry under — Proceedings under 

the section — Notice of motion. 

Proceedings under S. 55 can quite conveniently 
and properly be tried in the insolvency jurisdic- 
tion in a form provided by the Insolvency Rules, 
and the Official Assignee need not be referred to 
a «enarate suit . 

There is no such thing as petition under the 
Insolvency Rules in connection with a notice of 
motion. A notice of motion should be supported 
bv an affidavit. A.I.R. 1032 Cal. 621=36 C. 
W.N. 33=138 Ind. Cas. 741. 

S. 55 — Enquiry under. 

The questions under S, 55 are questions where 
a trustee claims bv a higher title than the insol- 
vent-mortgagor. On the other hand if a mort- 
gagee takes proceedings tinder R 18 the Court 
has no ontion but to mak« enquiries whi-'h the 
Rule directs: and, if objections under S. 55 are 


brought to its notice, Court cannot purport to 
ignore them. But it may be that the most conve- 
nient and sensible course in such cases is for pro- 
ceedings to be stayed to enable a bankruptcy 
motion (Motion in insolvency) to be brought un- 
der S. 55. Ordinarily it would be brought by 
the Official Assignee. If the Official Assignee 
being tendered a reasonable indemnity by 
a creditor unreasonably refuses to bring such 
proceedings under S. 55, the Court has ample 
jurisdiction to authorise a creditor in one of the 
other or several different ways to take proceed- 
ings to give effect to the* section. 93 Ind. Cas. 
898=43 C.L.J. 219=30 C.W.N. 898=A.I.R. 
1926 Cal. 618. 

S. 55 — Enquiry under — Voidability — 

Forum. 

Considerations based upon the voidability of a 
transaction under S. 55 of the Act cannot be gone 
into by any Court except an Insolvency Court 
constituted under the Presidency Towns Insol- 
vency Act. 102 Ind. Cas. 702=50 Mad. 776=25 
M.L.W. 813=1927 M.W.N. 685=38 M. L. T. 
401 = A . I . R . 1927 Mad. 684=53 M.L.J. 209. 

4. Fraudulent preference. 

S. 55 — Fraudulent preference — Act constitu- 
ting fraudulent preference must be voluntary act. 

The act which constitutes a fraudulent prefer- 
ence must, no doubt, be a voluntary act; not an act 
done under pressure. The word ‘pressure’ under 
S. 56 implies an act of free will. An act under 
pressure is not an act of free will. A.I.R. 1935 
Sind 53=29 S.L.R. 265 = 159 Ind. Cas. 745. 
S. 55 — Fraudulent preference — Not allowed. 

To permit one creditor being paid fully when 
there are other creditors is undesirable as that 
might in fact result in the Court allowing a fraudu- 
lent preference in favour of one creditor to the 
serious detriment of other creditors. 197 Ind. 
Cas. 860=5 Rang. 685=A.I.R. 1928 Rang. 36. 

Ss. 55 and 56 — Fraudulent preference — Test 

of — Voluntary transfer — Good faith in S. 55, mean- 
ing of. 

To constitute a fraudulent preference within the 
scope of S. 56 of the Presidency Towns Insolvency 
Act it must he shown that the transaction in ques- 
tion was entered into by the debtor with the domi- 
nant and substantial view of preferring a particu- 
lar creditor. The mere fact that as a result of 
the transaction a particular creditor was preferred 
to the prejudice of the other creditors is insuffi- 
cient. 

Per Napier, J. — A transfer cannot be said to 
have been made “in good faith” within the mean- 
ing of S. 55 of the Presidency Towns Insolvency 
Act. if it is made in fraud of the bank*-uptry laws. 
42 Mad. 510=36 M.L.T. 190=25 ML. T . 265 = 
(1919) M.W.N. 293=40 T n d. Cas. 968. 

Ss. 55 and 36 — Fraudulent transfer — Insol- 
vency Court if can enquire into transfer — Tran fer 
immediately before insolvency — Onus. 

An insolvency Court can make an enquiry as 
to whether the transfer of the insolvent is fraudu- 
lent and void against the Official Assignor subse- 
quent to the right of the partv affected to bring a 
regular suit. An insol-cnt’s examination Is no 
evidence against the transfer. The onus of sup- 
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porting a purchase from the insolvent just prior 
to insolvency lies on the person claiming that the 
purchase can stand. Ap assignment of an insol- 
vent on the eve of the insolvency can only stand 
on proof that it was for the purpose of helping 
him to carry on the business. 22 C.W.N. 335 
= 46 Ind. Cas. 196. 

5. Good faith. 

— S. 55 — Good faith — Burden of profif. See 
PRESIDENCY TOWNS INSOLVENCY ACT, 
S. 55— BURDEN OF PROOF. 

S. 55 — Good faith — Bona fide, meaning of. 

If the words bona fide were incorporated in S. 
55, the only meaning which can be given to them 
is absence of knowledge of the presentation of an 
insolvency petition. S. 55 protects all transac- 
tions unless, of course, they arc in themselves acts 
of insolvency or fraudulent preferences, entered 
into with the insolvent by third persons for valu- 
able consideration and bona fide, namely, bona 
fide in the sense that the person with whom such 
transaction takes place had not, at the time, notice 
of the presentation of any insolvency petition by 
the debtor. 170 Ind. Cas. 672=41 C.W.N. 105 
= I . L . R . (1937) 1 Cal. 557. 

S. 55 — Good faith — Transfer of whole pro- 
perty to unsecured creditor. 

If an unsecured creditor elects to take a trans 
fer of the whole of his property from a debtor 
who is insolvent, the transfer has the double effect 
of preferring his claim against the debtor to the 
claims of other unsecured creditors, and further 
of removing from the reach of other creditors the 
whole of the assets out of which,. according to the 
law of insolvency, the unsecured creditors were 
entitled to receive a rateable distribution. 

Such a transfer cannot be said to have been 
made in good faith within the meaning of S. 55, 
and is void against the estate of the insolvent. 
The want of knowledge of the creditor as to exist- 
ence of other creditors is immaterial. A.I.R. 
1932 Rang. 86=10 Rang. 219=139 Ind. Cas. 273. 

S. 55 — Good faith— Test of. 

It is only in favour of purchasers and encum- 
brancers in good faith and for valuable consider- 
ation that an exception is made in S. 55. The 
transferee has to prove both valuable considera- 
tion and good faith. 

Absence of good faith could be proved by show- 
ing that the transaction was a sha.m one. ^cr that 
there was a resulting trust in favour of the insol- 
vent. but the same could be proved by other cir- 
cumstances also. If an insolvent transfers in 
favour of one of his creditors to whom he owes 
much more than the debt due to the transferee and 
the transferee also being fully aware of all the 
above circumstances, and in concert with the in- 
solvent brings into existence such a transfer deed, 
and antedates the same, and takes such sale-deed 
for debt due to him without any contemporaneous 
advance or other promise to help the insplvc-nt to 
carry on his business, then the transaction cannot 
be said to have been entered into in good faith 
and the same should be held to be void against 
ihc* Official Assignee under S. 55 of the Act. 
106 Ind. Cas. 61 = 50 Mad. 248 = 39 M.L.T. 378 
=26 M I W. 665 = A.I.R. 1927 Mad. 1013=53 
M.L.J. 890. : I 


Ss. 55 and 56— Limitation — Proceedings un- 
der — Institution — Limitation Act, Art. 181, if sp- 
* plies. See LIMITATION ACT (9 OF 1908), 
ART. 181. 52 C.W.N. 343. 

Ss. 55, 56— Limitation — Act of insolvency, 

whether ipso facto void — Lapse of three months, 
effect of. 

An act of Insolvency only affords ground for ad- 
judication and is not ipso facto void and unless it 
be a fraudulent transaction, the lapse of the period 
within which it can be availed of to support an 
application for adjudication will place it beyond 
attack. A.I.R. 1931 Mad. 366= 61 M.L.J. 27 
=33 M.L.W. 468=130 Ind. Cas. 753. 

-S . 55 (2) (b) — Limitation for enforcing debt 

against sons expiring during father’s insolvency — 
Effect of. 

While a father’s debt is alive in insolvency, any 
remedy against the sons in insolvency is not barred. 
That the debts as against the father are alive is 
all that is necessary to enable the Official Assignee 
to make the sons’ share liable for them in insol- 
vency by appropriate proceedings. A.I.R. 1931 
Mad. 317=33 M.L.W. 323=61 M.L.J 66=54 
Mad. 739=1931 M. W. N. 1085=131 Ind. Cas. 
481. • 

7. Rights of creditor. 

Ss. 55, 47, 17 — Rights of creditor — Transfer 

avoided — Set-off, if can be claimed against Official 
Assignee. 

S. 55, Presidency Towns Insolvency Act, does 
no more than enable the Official Assignee to avoid 
a transfer by the. insolvent. It does not provide 
for the subject of the avoided transfer to vest in 
the Official Assignee. When a transfer of pro- 
perty by an insolvent is void under S. 55, then it 
is in the same position as before the transfer, 
namely, it is the insolvent’s property and, by S. 
17; as such, it vests in the Official Assignee. 
Hence a set-off in respect of that property can be 
claimed against the Official Assignee under S. 47. 
A.I.R. 1943 Cal. 140=46 C.W.N. 5lO=I.L.R. 
(1942) 2 Cal. 222=206 Ind. Cas. 258. 

Ss. 55, 56, 7— Rights of creditor— Official As- 
signee refusing to apply — Whether creditor can 
apply. 

Where the Official Assignee has refused to ap- 
ply to set aside certain transactions of the insol- 
vent under Ss. 55 and 56, the creditor can him- 
self apply. The questions under Ss. 55 and 56 
arc not matters arising under S. 36 simply be- 
cause the respondents have been examined un- 
der that section. Hence the proviso to S. 7 is 
no bar to such an application by a creditor. A. I. 

R. 1934 Cal. 232=60 Cal. 1367=149 Ind. Cas. 
995. 

8. Rights of transferee. 

S . 55 — Rights of transferee — Transfer by 

transferee in good faith and acting bona fide. 

Where a transfer by an insolvent prior to ad- 
judication is held to he void on an application by 
the Official Assignee, a transfer by such 
ferec is also void even if he were a bona fide 
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purchaser for consideration. A. I. R. 1936 Cal. 
212=40 C.W.N. 1012=162 Ind. Cas. 650. 

— — S. 55 — Rights of transferee — Transfer or 
prior to insolvency — Order of adjudication passed 
on this transfer — Remedy of transferee. 

In the case of a transfer by the insolvent prior 
to his insolvency on which an order of adjudication 
has been passed, the transfer must be held to be 
fraudulent and void against the Official Assignee. 
The remedy, jf any, of the transferee is to get 
the order of adjudication annulled before the Offi- 
cial Assignee can be called upon to prove that 
the transfer is fraudulent. A.I.R. 1936 Sind 148 
= 165 Ind. Cas. 273. ' 

— - — S. 55 — Rights of transferee — Transaction set 
aside — Remedy of party affected as to sums paid 
—Good faith — Onus. 

Where a transaction is set aside under the Act, 
the party affected by it is not entitled to payment 
in full out of Insolvent’s estate, of the sums paid 
by him under the transaction, but he can prove 
them in the Bankruptcy. The onus of proving 
good faith and valuable consideration is on the 
transferee, and if there is good faith on his part, 
it is not necessary that the -party also should act 
in good faith. The fact the transferee was the 
wife, with notice of her husband’s embarassed cir- 
cumstances, is not sufficient to prove ‘bad faith’. 
The question of ‘valuable consideration’ is a ques- 
tion of fact. It is not open to a judge to pass 
an order under S. 55 of the Act under which the 
validity of the transaction is made to depend upon 
an uncertain event, e.g., on the vendee being 
compensated for the loss sustained by him by 
reason of the transaction. 14 M.L.T. 150=20 
Ind. Cas. 901. 

9. Scope. 

■7 — Ss. 55, 56, 57; 61 — Scope — Doctrine of “rela- 
tion back” — Effect of — Transfer by insolvent con- 
stituting act of insolvency — Adjudication order — 
Transfer, if void — Protection under S. 57, if avail- 
able — Insolvent, if can say transaction was bona 
fide. 

The principle of ‘relation back’ does not make 
the transfer ‘void’, because, if void, it would have 
always to have been void. Nor is it strictly 
‘voidable’, which denotes the operation of some 
form of election in the trustee. What, in fact, 
happens is that, where the trustee’s title relates 
back under the Act, that post-dated statutory 
title destroys and overrides any existing title and 
brings the property back into the estate whence 
it is deemed never to have departed. While, 
therefore, an act of bankruptcy has always bcni 
held "void” as such, what really is meant is that 
the title of the transferee under the transfer is 
"displaced” by the statutory title of trustee and 
the reason for that is that the ‘relation-back’ pro- 
visions of the statute so operate as to destroy at 
the instant of the transfer the transferor’s own 
title and (subject to the protective provisions) t lie 
title of those claiming through him. The transfer 
is “voidable” only in the sense that the statute 
steps in and destroys its effect and not in the 
sense in which in law the expression ‘voidable’ is 
usually employed, namely that of being capable of 
being avoided at the volition or election of some 


person. If the trustee does not, in fact, claim the 
property, that only amounts to the trustee leaving 
with the transferee property which is not really 
his and to which he has no title. No real question 
of ‘election’ arises, except so far as the trustee 
may elect whether or not physically to take the 
property which has become his. Consequently, 
where the transfer by the insolvent is itself the 
act of insolvency which forms the basis of the 
adjudication order, the transfer is void without 
any reference to S. 55 or S. 56, Presidency Towns 
Insolvency Act, but subject to the protective pro- 
visions contained in S. 57. Subject to these pio- 
visions, it is not.s therefore, open to the insolvent 
to be heard to say that the transaction was a bona 
fide transaction for value or that it did not consti- 
tute a fraudulent preference, because, for alto- 
gether different reasons, it was ‘void’. A.I.R. 
1937 Rang. .72=1937 Rang.L.R. 65=171 Ind. 
Cas. 426. 

S. 55 — Scope— Whether overrides S. 63, Con- 
tract Act (9 of 1872) in insolvency matters. 

S. 55 overrides in an insolvency matter the pro- 
visions of S. 63, Contract Act. A. I. R. 1935 
Mad. 1009=1935 M.W.N. 297=58 Mad 702= 
69 M.L.J. 360=42 M.L.W. 514=160 Ind. Cas.' 
425. 

10. Transfer. 

Ss. 55 and 56 — Transfer — Sale of house to 
mother in lieu of alleged debt— Sale, held sham. 

It is not an uncommon thing for relatives of 
insolvents to be put down as creditors of the in- 
solvents so as to save something for the debtors 
out of the wreckage of the concern. Hence, 
when the mother of the insolvent makes a claim 
based on a debt of which there is no evidence ex- 
cept her own statement and that of the insolvent, 
the Court is bound to look upon such a claim with 
considerable suspicion. [Sale to mother, held a 
sham transaction.] A.I.R. 1943 Cal 511 = 1 
L.R. (1943) 1 Cal. 75=209 Ind. Cas. 352. 

— — S. 55— Transfer — Voluntary transfer — Re- 
mission of debt without consideration — Whether 
amounts to voluntary transfer. 

S. 55 does not limit the expression, voluntary 
transfer to any particular form of alienation of 
Ins property by the insolvent. The expression 
is wide enough to cover all sorts of devices that 
may be practised or suffered by the insolvent to 
deprive the creditors of the benefit of his pro- 
perty. Consequently, remission of a debt with- 
out consideration is a voluntary transfer A I R 

1935 Mad. 1009=1935 M.W.N. 297=58 Mad' 
702=69 M.L.J. 360=42 M.L.W. 514=160 Ind 
Cas. 425 (2). 


S. 55 — Transfer — B financing A’s business by 
guarantee at bank— Bank calling on B to liquidate 
overdraft as guarantor— Sale-deed by A in fa”our 
of B— B liquidating overdraft— Transfer, validity 


, s was nnancecl 

by means of an overdraft of Rs. 25,000 permitted 
by her bank on the guarantee of B who deposited 
the title deeds of Ins house with the bank and i 
promissory note for Rs 25,000 signed by himself 
and A.. When the bank called on B as guarantor 
to liquidate the overdraft B obtained a deed of 
sale from A and liquidated the overdraft by pay- 
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mcnt of a sum less than the guaranteed amount. 
Four days after signing the deed of sale. A ieit 
for her home where she told B that she hoped to 
realise Rs. 35,000 from her father’s estate and B 
thereafter carried on the business to realise the 
stock. A was adjudicated insolvent and the Offi- 
cial Assignee applied to have the sale-deed dec- 
lared void: 

Held, that there was no evidence that B knew 
when he took the deed of sale, that A was insol- 
vent and that the transaction was a real one. A. 

I.R. 1934 P.C. 3=58 C.L.J. 471 = 1933 M.W. 
N. 1449 = 66 M.L.J. 1 = 39 M.L.W. 1=1934 A. 
L.J. 77=12 Rang. 105=36 Bdm.L.R. 137=38 
C.W.N. 117=60 I. A. 362=146 Ind. Cas. 743 
(P.C.). 

S. 55 — Transfer — Decree-holder becoming 

insolvent — Transfer of decree — Execution by 
transferee, if permissible — Official Assignee not 
objecting to substitution — Court, when can hold 
that transfer of decree within two years prior to 
adjudication was good. 

Where a judgment-debtor was a party to the 
execution and lie was apprised of the assignment 
of the decree as well as of the petition of the 
transferee to he substituted in place of the origi- 
nal decree-holder and to carry on the execution, 
and raised no objection to the transferee’s appli- 
cation, and the Official Assignee (the decree- 
holder having been adjudicated insolvent) did not 
take any steps to take possession of the decree and 
execute it himself: 

Held, that the judgment-debtor could not ob- 
ject to the execution and say that the Official 
Assignee alone was entitled to execute the 
decree . It is for the Official Assignee or the 
creditors of the insolvent to object to the money 
due under the decree being paid to the transferee 
of the original decree-holder. Therefore, S. 55 
docs not bar the execution of the decree by the 
transferee. S. 56, which prevents the transfer of 
property by the insolvent in favour of a particular 
creditor with a view to give that creditor a prefe- 
rence over the other creditor -is not applicable. 

I 11 the absence of any evidence one way or the 
other, it is not open to the Court to hold that the 
transfer was not in good faith and for valuable 
consideration in direct conflict with the recitals 
in the deed of assignment and the circumstances 
set forth therein. It is not sufficient for the 
judgment-debtor to say that the transaction was 
colourable and collusive and that the decree had 
vested in the Official Assignee bv operation of 
law. He had to show, not only that the Official 
Assignee was entitled to inter cue, but also he had 
intervened or that he intended to intervene. A. 
I.R. 1933 Pat. 130=146 Ind. Cas. 389. 

S. 55 — Transfer — Money decree — Void 

character test — Decree transferred for inadequate 
con ideration — Transfer was held void against 
Official Assignee. 

S. 55 of the Presidency Towns Insolvency Act 
>s quite general and under it a transfer of a 
moncv decree will he void altogether as against 
the Official Accignec unless it is shown bv the 
transferee that he is a purchaser in good fa'th and 
for "nlunble consideration tinder S. 56 

Where an insolvent transferred for Rs. 700 a 


decree for Rs. 13,000 and odd when his judgment- 
debtor owned large property. 

Held, that the irresistible conclusion was that 
there was neither good faith nor valuable consi- 
deration. 87 Ind. Cas. 935=2 O.W.N. 221 = 
A. I.R. 1925 Oudh 396. * , ,» 

Ss. 55 and 56 — Transfer by husband to wife— 

Wife’s money utilised by insolvent. 

Obiter. — Where an insolvent utilised his wife’s 
money for trade purposes and in consideration of 
such utilization, transferred some of his property 
to her, the transaction may be looked upon as an 
attempt to repair the breach of trust or as a 
contractual obligation to repair the loss suffered 
by her. 24 Ind. Cas. 513 (Mad.). 

11. Valuable consideration. 

S. 55 — Valuable consideration — Transfer by 

insolvent void under S. 55— Subsequent transfer 
to bona fide purchaser for value without notice 
but after order of adjudication — Effect. 

Where a transfer by an insolvent is void under 

S. 55, a subsequent transfer by him to a bona fide 
purchaser for value without notice but after the 
date of the order of adjudication is of no effect. 
The title of the trustee in bankruptcy relates back 
to the act of bankruptcy and neither original nor 
the subsequent transferee can establish any title 
as against the trustee. A. I.R. 1936 Sind 148= 
165 Ind. Cas. 273. 

12. "Void” — Meaning . 

S. 55 — ‘Void’, meaning of. 

Void in S. 55 of the Act means ‘voidable’ at 
the instance of the Official Assignee. 14 M.L. 

T. 51=25 M.L.J. 308= 0913) M.W.N. 876= 
(1914) M.W.N. 247=20 Ind. Cas. 485. 

S. 56. 

Synopsis . 

1. Burden of proof. 

2. Creditor. , 

3. Decree against insolvent. 

4. Deposition under S. 36 — Use of. 

5. Fraudulent preference. 

6. Good faith. 

7. Motive of insolvent. 

8. Practice. 

9. Threat and pressure. 

10. Miscellaneous. 

1. Burden of proof. 

S. 56 — Burden of proof. 

The onus is on those who claim to avoid the 
transaction to establish that what the debtor 
really intended and the real intention was to pre- 
fer. I.L.R. (1949) 1 Cal. 1=52 C.W.N. 343. 

S. 56 — Burden of proof — No defence by in- 
solvent— Court, if can draw inference. 

I lie burden of proving that a payment is a pre- 
ferential payment is on the Official Assignee and 
he must satisfy the Court that the dominant 
motive in the mind of the insolvent when he made 
the payment was to prefer one creditor to another. 

I lie fact that the result of a payment is that cne 
creditor will he preferred to another is not suffi- 
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oient. It must be proved that the dominant 
motive of the insolvent was to prefer one creditor, 
to another and if the evidence is such that another 
motive can reasonably be inferred, then the pay- 
ment is not a fraudulent preference. 

The fact that the insolvent was heavily in debt, 
and knew his financial position to be hopeless, is 
not necessarily of itself sufficient. 

Where no explanation is given by the insolvent 
it is not for the Official Assignee on whom the 
onus of proof lies, to think out and advance 
defences on behalf of the insolvent. When the 
insolvent had not advanced any defence, it is 
open to the Court to draw from his conduct the 
ordinary reasonable inference. A.I.R. 1943 
Sind 90=1. L.R. (1942) Kar. 577=206 hid. 
Cas. 553. 

S. 56 — Burden of proof — Importance of. 

The onus of proving that there has been a 
fraudulent preference lies on the Official Assignee 
or Receiver even if the debtor was insolvent at 
the time of the payment and knew himself to be 
so. Onus, however, as a determining factor of 
the whole case, can arise if the Court finds the 
evidence pro and con so evenly balanced that it 
can come to no definite conclusion. Then the 
onus will determine the matter. If, however, the 
Court, after hearing and weighing the evidence 
comes to a definite conclusion, the need for pla- 
cing the onus does not arise. In other words, the 
question of onus only becomes important if the 
circumstances are so ambiguous that a definite 
conclusion is impossible without resort to it. A. 
I.R. 1943 Sind 1=1. L.R. (1942) Kar 375=207 
Ind. Cas. 365. 

S. 56 — Burden of proof — Allegation of fraud. 

In determining the question whether a transfer 
is to be deemed fraudulent and void as against 
the Official Assignee in bankruptcy, the onus is 
on the Assignee; he has to show that the case is 
within the statute. 107 Ind. Cas. 233 = 30 Bom. 
L.R. 290=47 C.L.J. 339=27 M.L.W. 744=A. 
I.R. 1928 P.C. 77=54 M.L.J. 337 (P.C.). 

S. 56 — Burden of proof — Allegation of fraud. 

The onus of proving fraud is on the narty 
alleging it. 103 Ind. Cas. 174 = 5 Rang. 229= 
A.I.R. 1927 Rang. 190. 

S. 56 — Burden of proof. 

Where it has been established that the assign- 
ment by the insolvents to the preferred creditor 
was fraudulent and void against the Official 
Assignee the subsequent transferees from him 
Cthc preferred creditor) must show that not only 
did they give valuable consideration for the assign- 
ments but also that they acted in good faith. 

85 Ind. Cas. 984=27 C.W.N. 611=A.T.R. 1923 
Cal. 631. 

S. 56— Burden of proof. 

The burden of proving the intention of the 
debtor to prefer a creditor lies upon the Official 
Receiver who contests the payment, even if the 
debtor was insolvent at the time when he made 
the payment. 19 C.W.N. 157, foil. 12 Bur. 
L.T. 85 = 10 L.B.R. 8=51 Ind. Cas. 591. 

2. Creditor. 

56— Creditor. 

In the normal course, there is nothing in law to 
12— F. Y. D.— 64 


prevent a debtor from bona fide paying or secur- 
ing an individual creditor. Such a transaction is 
not open to be challenged by any other creditor 
merely because the firstly mentioned creditor 
receives his payment before the other creditor 
begins to enforce his remedy. A.I.R. 1940 
Bom. 289=1. L.R. (1940) Bom. 526=42 Bom. 
L.R. 486=190 Ind. Cas. 60 6. 

S. 56 — Creditor. 

Where it is abundantly clear that creditor con- 
sidered that the money which was paid to him was 
his own money which belonged to him by virtue 
of the deed of assignment which the debtor had 
previously executed in his favour, it cannot be 
said that he was acting in bad faith in receiving 
this payment from the insolvent. The case falls 
under S. 57 and the payment does not amount to 
act of insolvency under S. 9 (b). A.I.R. 1940- 
Rang. 168=1940 Rang. L.R. 366=189 Ind. Cas. 
653/ 

S. 56 — Creditor — Surety. 

The word “creditor” in S. 56 includes a surety 
before he is called upon to pay and payment to 
him may be deemed fraudulent and void as against 
the Official Assignee. 6 Bur. L.T. 166=7 L.B. 
R. 44=21 Ind. Cas. 5. 

— -S . 56—Creditor — Surety or guarantor of 
principal Bankrupt — Position of surety. 

An acceptor or endorser of a negotiable instru- 
ment which has not yet reached maturity is a 
creditor. Any surety or guarantor, who might 
should a bankruptcy supervene before the debt of 
the principal were discharged be entitled to claim 
among the other creditors in bankruptcy, is re- 
garded constructively as a creditor when the ques- 
tion is one of fraudulent preference. 15 Bom. J.. 
R. 113 = 19 Ind. Cas. 57. 

. j 3... Decree against insolvent. , 

S. 56 — Decree against insolvent. 

Attachment before judgment — Sale pending 

attachment — Subsequent adjudication of judg- 
lTi'-nt debtor Official Assignee has no present 
title to property sold until the sale is set aside 
under S. 55 or S. 56, Presidency Towns Insol- 
vency Act. or S. 53, T. P. Act. A.I.R 1943 
Mad. 179=56 M.L.W. 213 = 1942 M.W.N 740 
= (1943) 1 M.L.J. 139=1. L.R. (1943) Mad 
659=207 Ind. Cas. 418. ' ' 

4. Depositions under S. 36 — Use of. 

- S 56— Depositions under S. 36 — Use of — 

P.oceaure. 

If the Official Assignee has to apply to the Judge 
■1 ie purpose of setting aside the assignment, on 
1 piomu that it was fraudulent and void within 
he meaning of S. 56 and he intends to rely upon 
he depositions which have been made by parties 

iV, )rC 1 , IC ^. Cg, ^ rar * n Insolvency at an enquiry 
ie c under S. 36, he should give notice to the 
opposite parties of his intention so to do. It will 
icn be open to the opposite parties, if they so 
<e '! rc , to ^ct copies of the depositions of which 
notice has been given. The notice should be in a 
< e mite form and the applicant should specify in 
such notice the depositions, taken before the Re- 
gistrar in Insolvency, on which he intends to rely. 
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85 Ind. Cas. 984=27 C.W.N. 611=A.I.R 1923 
Cal. 631. 

5. Fraudulent preference. 

S. 56 — Fraudulent preference — Essentials. 

In order to avoid a transfer on the ground of 
fraudulent preference it is not sufficient that it is 
shown that the creditor was preferred; it is neces- 
sary to show further that the transfer was with a 
view to give that creditor preference over other 
creditors. The view to prefer must be shown to 
be the dominant view though it is not necessary 
to show that it ought to have been the sole view 
I.L.R. (1949)' 1 Cal. 1 = 52 C.W.N. 343. 

S. 56— Fraudulent preference — Essentials. 

The essentials of a fraudulent preference as con- 
tained in S. 56, arc (1) the debtor must at the date 
of the transfer or payment, be unable to pay him- 
self on demand his debts as they become due, (2) 
the transfer or payment must be in favour of a 
creditor, (3) the transfer or payment in fact prefers 
a creditor over others, (4) the transfer or pay- 
ment must have been made with a view of gi\ing 
such creditor a preference over other creditors, 
and (5) the debtor must have been adjuged insol- 
vent on a petition presented within three months 
after the date of the transfer or payment. A. I. 
R. 1943 Sind 1 = 1. L.R. (1942) Kar. 375=207 
Ind. Cas. 365. 

S. 56 — Fraudulent preference. 

Hill of exchange accepted and trust receipt exe- 
cuted by buyer — Buyer cannot repudiate the con- 
tract as an illegal one on the mere ground that the 
object of the transaction was to prevent equality 
of distribution among the creditors. Trustees for 
the general body of creditors cannot claim a higher 
position. The contract is valid between the buyer 
and seller except as against the assignee in bank- 
ruptcy or against transferees for value. A.l.R. 
1911 Mad. 403= (1944) 1 M.L.J. 371. 

S. 56 — Fraudulent preference — Transferee 

creditor related to debtor — No threat or coercive 
action . 

Where a debtor is unable to pay his debts as 
they become due, from his own money and at such 
time, makes a transfer to one of his creditors who 
is related to him and there is no evidence that any 
threat of criminal proceedings was given or a co- 
ercive action taken or threatened to be taken by 
the creditor to whom the transfer is made, the 
transfer amounts to fradnlent preference within the 
meaning of S. 56, Presidency Towns Insolvency 
Act. A I R. 1938 Sind 82 = 32 S T. R. 672=175 
Ind. Cas. 214. 

S. 56 — Fraudulent preference — Test as to. 

Where garnishee obtained security, by promis- 
ing to advance money to the insolvent and then 
did not carry out this promise properly. 

Held, the transaction is not fraud on the Bank- 
ruptcy I. aw. 

Where the insolvent was undoubtedly unable to 
pa\ his debts, as they became due, from Ins own 
money and in giving the security in question he 
pn f< rred the garnishee to the other creditors. 

Held, the question remains whether he did so, 
with a view of giving him preference, this has 
been explained to mean, looking at the mind of 


the bankrupt at the time, was there dominant view 
to give a preference to a particular creditor, if his 
real object was to continue trading or to save 
himself from serious consequences, or if he was 
really induced to make the payment, or givei the 
security, by the pressure of the creditor and those 
were the dominant factors in his mind and the 
desire to prefer and the giving of the preference 
were incidental only, the preference is not a frau- 
dulent preference, within the meaning of the sec- 
tion. - : • ij 

If there is a request for a preference and a pro- 
mise that if a preference is given, help will be 
forthcoming, not to enable the insolvent to conti- 
nue his business but either assist merely to stave 
off the bankruptcy for a short while or to assist 
in reinstating him after the bankruptcy, it would 
be right to say that the dominant view was to 
prefer; and further, that such a transaction might 
probably be set aside as a fraud on the Bankruptcy 
Law. But if the real intention and hope was to 
avoid bankruptcy altogether then that was the 
dominant view and the preference merely inci- 
dental. 73 Ind. Cas. 532=18 M.L.W. 696= A. 
I.R. 1924 Mad. 180. 

S. 56— Fraudulent preference — Tests of pre- 
sumption . 

If a man on the eve of bankruptcy makes a 
payment to a particular creditor, the presumption 
immediately arises that he makes that payment 
with the dominant view of giving preference to 
that creditor over his other creditors. If it. is 
found that the dominant motive was not to give 
preference, but to save his stock in trade from at- 
tachment and sale, the transaction cannot be an- 
nulled under S. 56. 12 Bur.L.T. 85=10 L.B.R. 

8 = 51 Ind. Cas. 59T. 

S. 56— Fraudulent preference — Intention of 

the insolvent. 

It is the duty of the Court to find out whether 
the intention to give preference to any one of the 
creditors was dominant or not. That which has 
the natural effect of preferring a creditor is pre- 
sumed to have been so intended to have that effect. 

32 Ind. Cas. 795 (Mad.). 

S. 56 — Fraudulent preference — Test of— De- 
lay in making application, if ground for dismissal 
thereof. 

Where a payment to a creditor is impeached as 
a fraudulent preference, the question for the Court 
under S. 56 of the Act is what was the suostan- 
tial effectual or dominant view with which the deb- 
tor made the payment. The fact that there 
was some pressure would not protect the creditor 
if it is also the fact that, but for the desire to pre- 
fer the creditor, the payment would never have 
been made. 

Delay in applying under S. 56 is not by itself 
sufficient ground for declining to make order. 14 
M.L.T. 48=25 M.L.J. 320=20 Ind. Cas. 482. 

S. 56 (1) — Fraudulent preference. 

The petitioner, a creditor of the insolvents for 
Rs. 11.000, was demanding security for her loan 
and the insolvents of their own motion sold all 
their stock-in-trade to her on the 25th August* 
without making any valuation. On the 9th of 
September they were adjudicated insolvents, held,, 
that the transfer gave her a preference over other 
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creditors and was. therefore void. 9 M.L.T, 211 
= (1910) M.W.N. 822=8 Ind. Cas. 1085. 

l i’ll . I c t 

l M . I 

6. Good faith. 

Ss. 56 and 57 — Good faith — Distinction bet- 
ween Ss. 56 and 57. „ 

Per Dunkley, J. — The distinction between S. 
57, and S. 56 is that the good faith which is in 
question under S. 57 is the good faith of the cre- 
ditor who received the payment whereas under S. 
56, the good faith in question is the good faith of 
the debtor who makes the payment. A.I.R. 1940 
Rang. 168=1940 Rang.L.R. 366=189 Ind. Cas. 
653. 

S. 56 — Good faith. 

A vendee who purchased property from a per- 
son shortly before that person’s insolvency for a 
price appreciably lower than the real value of the 
property actuated by an intention to get a much 
larger benefit for himself than he was fairly enti- 
tled to as a diligent creditor and conspired with 
the vendors to defraud or delay his other credi- 
tors, is not a vendee in good faith within S. 56 and 
the sale is void as against the Official Assignee. 
(1915) M.W.N. 332=29 Ind. Cas. 204. 

7. Motive of insolvent. 

S. 56— Motive of insolvent — What was insol- 
vent's dominant view in making payment depends 
on facts of each case. 

The question as to what was the dominant view 
of an insolvent when he made the payment which 
is impeached as a fraudulent preference and whe- 
ther he made the payment with a view of giving 
preferenc over other creditor depends on the facts 
of each case. A.I.R. 1943 Sind 1 = 1. L. R. 
(1942). Kar. 375=207 Ind. Cas. 365. 

S. 56 — Motive of insolvent. 

Where the question is whether a transfer made 
by the debtor is made with a view to give fraudu- 
lent preference to the transferee over other credi- 
tors, what has to be seen is what the dominant 
motive of the debtor is in making the transfer or 
payment in question. If his dominant motive is 
either to save himself from exposure or criminal 
prosecution or to secure some particular advantage 
*®r himself, such as to enable himself to carry on 
his business, the transfer or payment cannot be 
said to amount to a fraudulent preference A I 
R. 1936 Rang. 129=162 Ind. Cas. 115. 

S. 56 — Motive of insolvent. 

The animus with which a particular tiling is 
done by the debtor is an essential clement in con- 
sidering whether it is a fraudulent preference. 
The mere making of a preferential payment is not 
a fraudulent preference. The substantial motive 
of the debtor in making it must be looked at. If 
the substantial motive is to prefer the creditor, 
the payment is a fraudulent preference. If the 
substantial motive is reparation for past wrong 
or to avoid evil consequences to the debtor him- 
self. the payment is not a fraudulent preference. 

The word ‘preference’ implies the voluntary act 

of a person who can do either the one thing or 

the other as he prefers. Preference involves and 
imports a free choice. 

A firm was unable to pay its debts as they be- 
came due. The agent of the firm transferred cer- 
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tain property and outstandings to certain creditors 
who knew the position of the firm and had done 
business Wlt h the firm through the agent: 

Held, that the transaction' amounted to a fraudu- 
lent preference. A. I. R. 1934 Rang. 17=11 
Rang. 489=149 Ind. Cas. 145. 

S. 56 — Motive of insolvent. 

Although a charge is created on the estate bv a 
person a few days before he becomes insolvent, 
creation of such charge cannot be held to be fraudu- 
lent if it is shown that it was created in the ordi- 
nary course of business and with the object of 
carrying it on and passing safely through the 
period of danger. 118 Ind. Cas. 615=7 Rang 
201=A. I.R. 1929 Rang. 229. 8 

S. 56— Motive of insolvent. 

Where the dominant motive actuating the deb- 
tor was that m making the transfer, he was only 
doing what he felt himself bound or compelled to 

trans ^ r isnot void as against the Official 
Assignee 107 Ind Cas. 233 = 30 Bom.L.R. 290 

P 4 C C 77 L ’L xfrf M ; L W - 744= A. I.R. 1928 
F.C. 77=54 M.L.J. 3 37 (P.C.). 

8 . Practice . 

5 5zTi^ C f t . ice ~ f TranSaCtion not arising 
cSurt S 3& ~ Notlce of motlon or suit in Civil 

Where the Official Assignee seeks to set aside a 
transfer made by the insolvent on the ground that it is 
void under S. 56, it is open to the High Court to exer- 
cise a discretion whether the matter should be tried 
on a notice of motion in the Insolvency Court or to rele- 

u xt ° ffic,aI Assignee to a suit in the Civil Court 
where the matter is not covered by S. 36 of the said 

m/t f i 32 Bom ' 566=34 Bom.L.R. 1166= 

141 Ind. Cas. 664. 

S. 56 — Practice — Procedure. 

The onus is originally on the Official Assignee A 
motion for declaring that a transaction by the insol- 
vent was void as being fraudulent preference or as a 
mala fide transaction in contravention of Bankruptcy 
Law, should be tried practically as if it were an action 
I lie case should be opened on behalf of the Official 
Assignee, and his report read, at any rate as if it were 
a pleading. 1 he insolvent can he called as a wit- 
ness by either party; if called, although usually con- 
siderable latitude is given, he must bo examined by 

f t v ■ . .— a . cross-examihed, unless 

he has shown himself hostile and permission is given 

to cross-examine the other side can of course 
cross-exrmune him. 73 Ind. Cas. 532=18 M I W 
696=A .I.R. 1924 Mad. 180. * W ’ 

9. Threat and pressure. 

— — 3. 56 — Threat and pressure. 

Where the dominant motive of the insolvent in exe- 
cuting a conveyance of certain property i„ favour of 

Zn rc<],i ° r : r c " if . ,haf creditor happens to Chi 

\cr was to get rid of genuine pressure from the 
creel, tor who threatened him with a law suit thl 

lin'd, Ts" 00 CanMOt amo,m, to fraudulent preference 

lent prefe^eTTLR mi cT^U-i? 

H943) 1 Cal. 75=209 Ind Ca^ 352 ’ L ' R * 

gal proceedings^* a " d P^'^-Threat of le- 

A threat to take legal proceedings is not of itself 
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such pressure as will bring a payment out of the 
provisions of S. 56. A.I.R. 1&3 Sind 90=1. L.R. 
(1942) Kar. 577=206 Ind. Cas. 553. 


•S. 56 — Threat and pressure: 


The Council of the Shia Imauii Ismailias of Karachi 
created a fund by raising subscriptions for the birth 
day celebrations of H. H. the Aga Khan, the Spiri- 
tual and Secular Head of community. Out of the 
fund, Rs. 7,500 were deposited with a certain firm. 
At a time when the firm was in a hopelessly insol- 
vent condition, the managing partner paid the amount 
of Rs. 7,500 with interest to the President of the 
Shta Itnami Ismailias Council. On the application 
by the Official Assignee under S. 56, Presidency 
Towns Insolvency Act, that the payment to the 
President of the Council amounted to fraudulent 
preference, the managing partner contended that he 
made the payment under threats by the President of 
the Council of ex-communication and report to H. 
H. the Aga Khan which would have resulted in his 
social ostracism and incurring displeasure of H. H. 

the Aga Khan who was his Spiritual and Secular 
Head : 


Held, that if the contention of the managing part- 
ner were borne out by the evidence, the payment would 
not amount to fraudulent preference but it was not. 

Held, also that the fund could not be said to be 
the property of II. H. the Aga Khan. It belonged 
to the Shia Itnami Ismailias community of Karachi 
and was vested in the Council. A.I.R. 1943 Sind 
1=1. L.R. (1942) Kar. 375=207 Ind. Cas. 365. 

S. 56 — Threat and pressure — Debtor hope- 
lessly insolvent — Threat of legal proceedings. 

1 Iireat of legal proceedings in the case of a debtor 
who was hopelessly insolvent amounts to no threat 
at. all and hence the payment made under such threat- 
in prefcrncc to other creditors amounts to fraudulent 
preference. A.I.R. 19-13 Sind 1=1. L.R. (1942) 
Kar. 575=207 Ind. Cas. 365. 


S. 56 — Threat and pressure — Payment by 

debtor to secure his own safety — Whether frau- 
dulent preference. 

The creditor was pressing his debtor, not with a 
\inw to defrauding anybody, but from the anxiety 
which often operates in a creditor's mind to get back 
liis flues without delay, and had threatened to dis- 
close debtor’s financial position which would result 
in loss to the debtor and the debtor, to secure bis 
safety, paid the creditor: 

Held, that in making the payment, the dominant 
motive being his own safety, the payment did not 
amount to fraudulent preference within the meaning 
•of S. 56. A. I R. 1940 Rang. 168=1940 Rang.L. 
R. 366=189 Ind. Cas. 653. 

S 56— Threat and pressure — Free choice of 

debtor — Consideration of. 

'When the creditor makes a demand for payment, 
-with or without a threat of launching legal proceed- 
ings 10 recover the debt., the effect of the demand upon 
t hr* mind of the debtor is such that lie is no longer to 
be regarded as making the payment voluntarily, or 
exorcising free will in the sense of electing to do 
something which he need not do. Tf a demand has 
that effect upon the mind of the debtor, a transfer 
wnonf r»l in such circumstances in favour of the cre- 
ditor is not made by wav of a fraudulent preference 
within the meaning of S. 56. On the other hand, 
merely because a creditor makes a demand upon the 
debtor that his debt should be paid, and thereafter a 
transfer of the debtor’s property is made to the 


creditor, it does not necessarily follow that in so 
doing, the creditor is exerting upon the debtor such 
pressure as would exclude the transfer from the ambit 
of S. 56. It depends in each case on the circum- 
stances. A.I.R. 1934 Rang. 17=11 Rang. 48fc= 
149 Ind. Cas. 145. • /> .. <s - 

S. 56 — Threat and pressure — Of attach- 
ment — Not fraudulent. 

After the committal of an act of bankruptcy and 
pending the period during which such an act is avail- 
able for adjudication, a creditor who is aware there- 
of, is, under ordinary circumstances, justified in de- 
clining to receive payment of his debt from the debtor 
and may proceed Represent his petition. But where 
there was real and tangible pressure on the part of 
the creditors by means of attachment of the judgment- 
debtor’s movable properties and which pressure was 
bound to exercise an appreciable influence upon the 
minds of the judgment-debtors and thus would have 
rendered their principal motive and not merely the 
view to prefer, the transaction, namely, the satisfac- 
tion of the debt by the judgment-debors, and the re- 
ceipt. of the decretal amount by the creditors could 
not be considered a fraudulent preference and could 
not be set aside at the instance of any other creditor. 
83 Ind. Cas. 94h=39 C.L.J. 512=A.I.R. 1924 Cal. 
964. ' 

S. 56 — Threat and pressure. 

Where a transaction in favour of one creditor is 
brought about by pressure from that creditor without 
any collusion on the part of the insolvent, there is no 
fraudulent preference. 103 Ind. Cas! 174=5 Rang. 
229= A . I . R . 1927 Rang. ; 190. 

S. 56 — Threat and pressure. 

Where there was an admission of R, the transferee, 
that be satisfied himself that the assignors were in in- 
solvent circumstances, that their business was about 
to fail and that be did nothing further than making 
repeated demands, which were of no avail. 

Held, that it would be absurd to call what R did 
luma fide pressure. 85 Ind. Cas. 984=27 C.W.N. 
611=A.I.R. 1923 Cal. 631. 

10. Miscellaneous. 

S. 56 — Miscellaneous — Property acquired 

after adjudication — If bona fide — Not affected. . 

Until the Official Assignee intervenes, all transac- 
tions by an undischarged insolvent after adjudication 
with any person dealing with him bona fide and for 
value in respect of his after acquired property whether 
with or without knowledge of the insolvency arc valid 
against the Official Assignee and this rule applies both 
to movable as well as to immovable property. 103 
Ind. Cas. 174=5 Rang. 22fc=A.I..R. 19 27 Rang. 
190. 

S. 56 — Miscellaneous — Time for purposes 

of — Computation — Starting point — Annulment of 
adiudication and readjudication. 

For the purpose of determining whether or not 
a transfer was made within the time prescribed by 
S. 56 of the Presidency Towns Insolvency Act in a 
case where there has been an annulment of the adjudi- 
cation and a subsequent readjudication, it is the date 
of the presentation of the original petition that has 
to be taken into account and not the date of the re- 
adjudication. The re-adjudication is linked up with 
the original adjudication and is as it were part of the 
same insolvency proceedings which was started by 
the original adjudication. I. L.R. (1949) 1 Cal. 1 
=52 C.W.N. 343. 
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57 — Act of insolvency — Test. 

Intimation ©f insolvency to the creditor without 
leading to an inference that the debtor will suspend 
payments, is not an act of insolvency. It is such 
an act if such an inference can be drawn. It is to be 
determined from each notice. 

Creditor’s action knowing the act of the debtor is 
not bona fide and will not be protected. 

The Court must see if the transaction is contrary 
to the Bankruptcy Law and not whether it is real 
and protected by S. 57. 39 Mad. 250=35 Ind. Cas. 
942. 

S. 57 — After-acquired property of insol- 
vent — Validity of transfer. 

Transactions in respect of all property, movable 
and immovable, acquired by the insolvent after the 
order of adjudication, with any person dealing with 
him bona fide and for value and completely before 
the intervention of the Official Assignee are valid. 43 
• Bom. 890=21 Bom.L.R. 849=53 Ind. Cas. 197. 

' 1 i j I * • * 

— S. 57 — Analogy of S. 57 with doctrine of 

lis pendens. 

The principles underlying the doctrine of its pendens 
are not dissimilar from the principles which are to be 
applied in construing S. 57 of the Presi. Towns Insol. 
Act. A.I.R. 1935 Rang. 61=12 Rang. 577=154 
Ind. Cas. 221. 


■Ss. 57 and 56— Distinction. 


Difference between S. 57, Presidency Towns Insol- 
vency Act and S. 227, Companies Act, indicated. A. 
I.R. 1939 Sind 196=1. L.R. (1939) Kar. 460=184 
Ind. Cas. 428. 


S. 57, Proviso — Firm adjudicated insolvent 

— Adjudication annulled — Payment by insol- 
vent — Order of annulment set aside in appeal — 
Payment, if void against Official Assignee. 

On April 1, 1933, upon a creditor’s petition an order 
was passed on the Original Side of High Court adjudi- 
cating the firm insolvent. On June, 2, 1933, an order 
was passed by the Judge sitting in insolvency annulling 
tho adjudication. On July 8, 1933, an appeal was 
filed against the order annulling the adjudication. On 
August 21, 1933, the appeal was allowed, and the order 
annulling the adjudication was sot aside. Meanwhile, 
on August 1, 1933, the firm had paid certain sums to 
the banks : 

Held, that the effect of the order passed by the Ap- 
pellate Court on August 21, 1933 was that the date 
of the order of adjudication was the date upon which 
that order was in fact passed, namely April 1, 1933; the 
title of the Official Assignee in the present case related 
back to the first available act of insolvency upon 
which the insolvency petition was based; and it fol- 
lowed, therefore, that prima facie the transfers by the 
insolvent on August 1, 1934, to the Banks were void 
as against the Official Assignee of the estate of the firm. 
A.I.R. 1935 Rang. 61=12 R. 577=154 Ind. Cas. 
221 . 


S. 57 — Good faith. 

Under S. 57, it is the “good faith” of the creditor 
that is in question and under S. 56, it is that of the 
debtor who makes the payment. A.I.R. 1940 Rang. 
168=1940 Rang. L.R. 366=189 Ind. Cas. 653. 

S. 57 — Protection under S. 57. 

S. 57 protects the payment of money by an insol- 
vent to a creditor before adjudication provided the 
creditor had no notice of any insolvency petition. 
Consequently, payipent does not amount to an act of 
insolvency as contemplated by S. 9-. A.I.R. 1940 
Rang. 168=1940 Rang. L. R. 366=189 Ind. Cas. 
653. 


S. 57 — Official Assignee establishing that 

transaction within contemplation of S. 57 took 
place after commencement of insolvency — Onus 
to prove that it took place before adjudication. 

Under the doctrine of “relation back” under S. 51, 
the property of an insolvent on the making of the 
order of adjudication vests in the Official Assignee as 
from the commencement of the insolvency, that is to 
say, from the date of the act of insolvency upon 
which the adjudication is made. As from that date, 
the insolvent ceases to be owner of the property and 
cannot deal with it. He cannot make payments to 
creditors or give good and valid discharges. S. 57 
of the Presidency Towns Insolvency Act, however, 
provides an exception to the doctrine by affording 
protection to bona fide transactions taking place bet- 
ween the commencement of the insolvency and the 
date of the order of adjudication in those cases where 
the person with whom such transaction takes place 
had no notice of the presentation of the petition by 
or against the debtor. When the Official Assignee 
has established that a transaction within the contem- 
plation of S. 57 took place after the commencement 
of the insolvency, the onus lies on the person seeking 
to uphold the transaction to prove that it took p'ace 
before adjudication and that he had no notice of the 
presentation of the petition. A denial in the objec- 
tions filed by him is insufficient to discharge the onus. 
The objections arc mere pleadings. 19^9 Sind 361= 
I.L.R. (19-10) Kar. 235=185 Ind. Cas. 778. 

S. 57 — Provisions, if restricted. 

It is incorrect to say that S. 57, applies only to 
transactions carried out between the date of the 
presentation of the petition and that of the adjudi- 
cation. I.L.R. (1937) 1 Cal. 557=41 C. W. N. 
105=170 Ind. Cas. 672. 

Ss. 57, 55 — Mortgage suit against insolvents 

and Official Assignee — Question as to invalidity of 
transaction can be determined onlv by Insolvency 
Court. I.L.R. (1937) 1 Cal. 557=41 C. W. N. 
105=170 Ind. Cas. 672. 

S. 57 — Purchaser from benamidar. 

A purchaser of property from a benamidar for 
tlie dues subsequent to his adjudication in insolvency 
docs not acquire any title to the property as against 
tho Official Assignee even though the purchase was 
bona fide and for value and without notice. Such a 
purchaser cannot establish a good title and estoppel 
against the owner but not against the Official Assignee 
unless his conduct was such as would create an es- 
toppel against him. 20 C.W.N. 554=23 C.L.J. 
463=34 Ind. Cas. 435. 

S. 58 — Construction — Penal provision — 

Strict construction. 

Tho provisions of Cl. (5) of S. 58 are penal in 
their nature and' cannot be construed as applying to 
any particular case, unless it is quite clear that no 
other construction of tho section is possible. 

It is not until the adjudication has been made that 
the debtor is called in the Act the insolvent and there- 
fore the provisions of S. 58 (5) cannot bo held to 
apply to the powers of the Official Assignee prior to 
the adjudication when he is acting, not under the 
powers devolving on him by the operation of the Act 
itself, but under the powers specially conferred on 
him by his appointment as receiver under S. 16. 
103 Ind. Cas. 184=5 Rang. 244=A.I.R. 1927 Rang. 
193. 

— — S. 58 — Person deliberately obstructing 
lawful order of Court on insolvent’s behalf— 
He can be committed for contempt. 
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Powers 9! the High Court of committing for con- 
tempt an agent are not limited to S. 58. The Court 
has the power to commit an insolvent who wilfully 
-obstructs the Court and it has inherent power to 
commit a person who, with full knowledge, delibe- 
rately obstructs the Court on his behalf. When 
exercising insolvency jurisdiction, the Court is still 
the High Court. A PR. 1938 Mad. 927=1939 M. 
W.N. 920=48 M.L.W. 462=(1938) 2 M. L. J. 
6°9=P L .R. (1939) Mad. 19=181 Ind. Cas. 288. 

{Reversing A. PR. 1938 Mad. 175=46 M.L.W. 900 
=1937 M.W.N. 1251=175 Ind. Cas. 543.] 

S. 58 — Powers to direct payment by third 
person. 

The Insolvency Court has no jurisdiction to order 
a person to repay a sum of money which the Court 

dir T e f t f d sh ° u| d be f>aid out to him in the regular 
suit. It has also no Jurisdiction to pass any order 
m connection with the property deposited as secur- 
ity in the regular suit especially when the security has 
ecu furnished, not for the benefit of the insolvent’s 

1 S ft t ?i e r, but for -, the benefit of a third party. A.I.R. 
1936 Rang. 151=13 Rang. 703=161 Ind. Cas. 795. 

— — —S. 58— Official Assignee believing property 
ol deceased debtor with certain person — Appli- 
cation for production, legality of— Prima facie 
case Question of possession. 

Where the Official Assignee, having a well-found- 
ed belief that property of an insolvent or a deceased 
debtor lies in the house of a third person obtains a 
search warrant from the Court, searches the house 
and is unable to discover thift property because it is 
cleverly concealed by the occupier of the house, the 
Official Assignee is not necessarily driven to file a suit 
against him instead of applying to the Court for direc- 
tions or for an order for its production in Court. 

Before making an order for production of account 
books from the representatives of a deceased debtor, 
the Court should deckle the question of possession. 
The Official Assignee lias to make out a pritua facie 
case that the representatives have the account books 
in their possession. Mere report of the Official 
Assignee is not sufficient. A.I.R. 1933 Mad. 74= 
1932 M.W.N. 959=56 M.L.W. 703=63 M.L.L 
810=56 Mad. 273=143 Ind. Cas. 265. 

S. 58 — Power of Court to give possession 
to Official Assignee pending decision of dispute. 

Under S. 58 (2), the Insolvency Court, in a case 
where the title of the insolvent to certain property is 
disputed, can authorise the Official Assignee to take 
charge of that property pending settlement of the 
dispute. A.I.R. 1931 Mad. 672=54 M.L.W. 47 
=61 M.L.J. 812=54 Mad. 1006=133 Ind. Cas. 
777. 

S. 59 — Scope — Enabling section. 

An Official Assignee on apprehending trouble may 
approach the Court and obtain a warrant under S. 59 
w hicli would be issued to an officer of the Court or 
to a police officer, but it is only an enabling section 
and not a prohibiting section and the Official Assignee 
may obtain possession in other ways. 31 M.L W 
339=\ . I . R . 1930 Mad. 458=124 Ind. Cas. 144= 
59 M.L.J. 501. 

S. 60 — English law. 

Hu- terms of the Presidency Towns Insolvency Act 
of 1909 are such that they can take no effect upon 
adjudication under the previous Act, but the modern 
bankruptcy statutes in England can according to the 
decisions take effect under that Act by virtue of such 


? s 4° ana S . 6°. 51 C.L,J,-2S3=A.I.R. 

1930 Cal. ,47. , , 

“ — S . 60 — Insolvent commuting pension — 
Commutation amount, if vests in Official Assig- 
nee. 

• •• w w * * | \ I M I J| A 14 

Af i e a* c ? ui A red . propert y of an insolvent vests in 
the Official Assignee though so long as the money 

was payable as a pension month after month, it was 

t f , atta 5jg ^ . was therefore beyond the reach 
of the Official Assignee. But it would shed this 
character as soon as it is converted into a lump sum 
payment as the result of commutation. A.I R 1943 

a^ 6 ^-^ V -. 192==(1943 > 1 M.L.J. 265 
—1943 M.W.N. 323=210 Ind. Cas. 524. 

•? ( t* < i5’ de r, of appreciation of salary— S. 
60, Civil P . C., if can be invoked. 

S' 60 i? not at a11 concerned with attachments. 
When a Court makes an order under S. 60, appro- 
priating the salary, it does neither in fact nor in form 
direct the attachment of the property of the insol- 
vent; and S. 60, Civil P. C., cannot be invoked for 
the purpose of enabling the insolvent to get rid of an 
order of the appropriation of the salary under S. 60 
I residency Towns Insolvency Act. A.I R 1942 
Mad. 27=1941 M.lW.N. 924=(1941) 2 M L J 
845=54 M.L.W. 570=201 Ind. Cas. 112. 

S. 60— Salary below Rs. 100— Court, if can 

portion of ** every m ° nth *° 

60 has been inserted to enable the Official As- 

n S f , to ° btain what is known as a ‘prospective 
order, but he cannot obtain such an order when the 
salary of the insolvent falls below Rs. 100 per men- 

90^54 MLW C °4’ S (^i 'pR bar * n I$ ^ h 

iTlf : N 2* M T 4 ) 2) Stolen' 

60— Scope— Whether interferes with S. 

Section 60 is a section which enables the Official 
Assignee to get a prospective order. It is an ena- 
bling section and nothing more, and the aid which it 
gives to the Official Assignee is limited. The sec- 
lion docs not, however, interfere with the provisions 
°/ "^e salary received by a public servant, 

though it be below Rs. 100 per mensem, becomes his 
property when paid to him and, therefore, falls with- 
in S. 52. In these circumstances, it would be open 
in law to the Official Assignee to apply after the 
salary has been received for an order directing a 
portion of it to be paid over to him for the benefit 
of the creditors, but by the time such an application 
comes on for hearing, probably all the salary would 
have been spent. The Court might or might not 
pass such order, but unless the circumstances are ex- 
ceptional, it might very well refuse to do so in view 
of the principle emlnxlied in S. 60, Insolvency Act 
and S. 60. Civil P. C., that small salaries could not 
he attached. A.I.R. 1941 Mad. 906=1. L.R. (1942) 
Mad. 199=54 M.L.W. 420=1941 M.W.N. 899= 
(1941) 2 M.L.J. 591=200 Ind. Cas. 582. ’U 

S. 60 (2) — Appropriation order under. 

An appropriation order under S. 60 (2) can be 
added to an order Under S. 39 (1) (b) suspending 
the discharge for a specified time. 1 A.I.R. 1941 
Rang. 26=1940 Rang. L.R. 650=192 Ind. Cas. 293. 

S. 60 (2) — Appropriation order — Scope. 

Object ant) scope of appropriation order discussed. 
A.T.R. 1937 Rang. 22=166 Ind. Cas. 935. 
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S. 60 (2) — Earnings of insolvent working 

on daily wages but paid per month — Whether in- 
come or salary and attachable — Master's right to 
object. 

Where a servant becomes insolvent and an order is 
issued to the employer by the Insolvency Court, though 
with the consent of the insolvent, to deposit a certain 
portion of the wages of the servant in the Court, 
without hearing the employer, it is open to the em- 
ployer to object to the order on the ground that the 
wages are not liable to attacliment. 

An insolvent was employed on a contract of service 
in a mill as a daily piece work labour, his daily wages 
were calculated on the quantity of work turned out 
by him and he was paid once a month for purposes 
of convenience. His services were liable to be termi- 
nated on a month’s notice: 

Held, that the money paid to the insolvent by his 
employer, though it was paid under a contract of 
service, being indefinite in amount and dependent upon 
the quantity of work done and the number of days 
worked by the insolvent, it was not income or salary 
within the meaning of S. 60 (2) and was not attach- 
able. A.I.R. 1936 Mad. 907=1936 M.W.N. 700 
=44 M.L.W. 369=71 M.L.J. 432=1. L.R. (1937) 
Mad. 103=165 Ind. Cas. 466. 

S . 60 (2) — “Income” — Construction — Ejus- 

dem generis. 

The term “income” in S. 60 (2), must be construed 
as ejusdem generis with “salary” and the Court has 
jurisdiction under S. 60 (2) in respect only of the 
insolvent's salary or income in the nature of a salary. 

Where, under the terms of a settlement deed, the 
insolvent was entitled, inter alia to receive a share 
of the income of certain immovable property amount- 
ing to Rs . 250 a month : 

Held, that such income was not salary or income 
in the nature of a salary within S. 60 (2). A.I.R. 
1931 Rang. 79=9 R. 138=131 Ind. Cas. 50. 

S. 60 (2) — Pension — Debtor arranging with 

creditor to pay portion of pension in liquidation 
of debts — Pension papers deposited with cre- 
ditor — Insolvency of debtor — Insolvency Court, 
whether can direct creditor to return papers to 
insolvent. 

A pension payable by Government is not ‘property’ 
of the insolvent within the meaning of S. 17, which 
vests in the Official Assignee. 

A pensioner arranged with his creditor to pay a 
portion of his pension monthly in liquidation of his 
debts and deposited the pension pay order and other 
pension papers with the creditor. On being adjudged 
insolvent, the debtor applied to the Insolvency Court 
for an order directing the creditor to return pension 
papers to him : 

Held, that the pension was not attachable and the 
Insolvency Court had, therefore, no power under 
S. 60 (2) to make an order for the return of the 
pension papers to the insolvent. A.I.R. 1940 Cal. 
192=1. L.R. (1939) 2 Cal. 434=43 C.W.N. 1194 
=187 Ind. Cas. 699. 

S. 60 (2) — Rule for fixing amount under 

S. 60 (2). 

The first one hundred rupees of the insolvent’s salary 
and a half of the excess over one hundred are exempt 
from attachment ; and, therefore, there is no reason 
why the balance at least should not be required to be 
paid for the benefit of the creditors. That should be 
the ordinary rule fixing the amount under S. 60 (2). 
A.I.R. 1941 Mad. 297=1940 M.W.N. 1167=1. L. 


R. (1941) Mad. 61=(1941) 1 M.L.J. 703=53 M. 
L.W. 662=194 Ind. Cas. 318. 

S. 60 (2) — Scope. 

Amount of the salary ordered by the Court under 

S. 60 (2) vests in Official Assignee and the balance 
belongs absolutely to the insolvent who is free to pay 
it to any one of his creditors and the Official Assignee 
is not entitled to claim it. A.I.R. 1941 Mad. 297= 
1940 M.W.N. 1167=1. L.R. (1941) Mad. 61=1941 
1 M.L.J. 703=53 M.L.W. 662=194 Ind. Cas. 318. 

S. 61 — After acquired property — Vesting of 

— Right to action. 

It is well settled that a cause of action which ac- 
crues to a bankrupt subsequent to the adjudication 
in respect of after-acquired property, remains vested 
on him and does not vest in his Trustee in Bankruptcy 
and ho is the proper plaintiff to sue in respect thereof 
and that anything recovered by him remains in the 
Bankrupt until the Trustee intervene. A plaintiff 
will not be compelled to give security for costs merely 
because he is a pauper or a bankrupt. 46 Cal. 156= 
22 C.AV.N. 1018=48 Ind. Cas. 622. 

S . 62 — Insolvency of tenant — Disclaimer of 

lease by Official Assignee determines interest of insol- 
vent from date of disclaimer. 63 C. 1123=40 C.W. 
N. 846. 

S . 62 — Insolvency of tenant — Statutory ten- 
ancy of insolvent under Rent Restriction Act, 
whether insolvent’s property. 


Statutory tenancy to which the insolvent becomes 
entitled under the Bombay Rent Restriction Act, 1939 
is not his property which could vest in the Official 
Assignee by the adjudication order. Hence, the 
Official Assignee cannot disclaim any interest in it. 
a t r 104^ Bom 173=1. L.R. (1945) Bom. 70£=46 


Bom. L.R. 916. 


g 62 — Insolvency of tenant — Statutory ten- 
ancy — Disclaimer — Delivery. 

The Bombay Rent Act has made the monthly ten- 
ant a statutory tenant who cannot be ejected as long 
as he pays the standard rent. The statutory tenancy 
is his property and is vested by the adjudication order 
in the Official Assignee and on the Official Assignee 
disclaiming any interest in that property the owner of 
the premises is entitled to an order for delivery against, 
the insolvent. 83 Ind. Cas. 809=48 Bom. 580=26 
Bom. L.R. 628= A . I . R . 1924 Bom. 513. 

S. 66. See PRESIDENCY TOWNS INSOL- 
VENCY ACT, S. 62. 

g. 68— Settlement by Official Assignee with 

creditor of insolvent without leave of Court — 
Validity. 

The omission of the Official Assignee to seek and 
obtain the leave of the Court does not render the acts 
done by the Official Assignee under Cls. (r) to (0 
of S. 68 (1), invalid or inoperative; only the Official 
Assignee will lose the benefit of a protection he would 
have got for himself had he obtained the leave. Hence 
a settlement entered into by the Official Assignee and 
a creditor of the insolvent is valid and binding on 
the parties, even though the Official Assignee has done 
so without applving for and obtaining leave of the 
Court. A.I.R. 1942 Mad. 586=1. L.R. (1942) 
Mad. 189=0943) 1 M.L.J. 214=56 M.L.W. 268 
=203 Ind, Cas. 266. 

S. 68 (1) (h) — Scope of. 

Cl. (h) of S. 68 (1), docs not make any distinc- 
tion between compromise of claims in suits already 
instituted and those in respect of claims not brought 
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before the Court. A.I.R. 1942 Mad. 586=1. L.R. 
(1942) Mad. 189=(1942) 1 M.L.J. 214=56 M.L. 
W. 268=203 Ind. Cas. 266. 

S. 68 — Money decree against insolvent — 

Appeal prior to insolvency — Right of appeal, if 
falls under S . 68 — Appeal, if abates under 0 . 22, 
R. 8, C. P. Code. 

A suit relating to the property of the insolvent 
means a suit which, if successful, will increase the 
assets distributable amongst the creditors, or the 
defence of which may prevent the assets being dimi- 
nished. A right to institute an appeal which merely 
relates to a money-claim against an insolvent is not 
a legal proceeding relating to the property of the 
insolvent and does not fall within the powers given 
by S. 68 to the Official Assignee. Therefore, the 
Official Assignee cannot maintain the appeal hied by 
debtor before insolvency for the benefit of the insol- 
vent’s creditors, and consequently, the appeal does 
not. abate under O. 22, R. 8. The Official Assignee 
is not bound by the judgment appealed from, and can, 
in insolvency, decline to admit the debt. A.I.R. 
1941 Bom. 293=43 Bom.L.R. 644=1. L.R. (1941) 
Bom. 60.^=196 Ind. Cas. 339. 

S. 68 — Application for satisfaction of insol- 
vent’s decree by Official Assignee. 

An Insolvency Court cannot entertain an applica- 
tion by the Official Assignee for entering up satisfac- 
tion of a decree obtained by the insolvent. 1937 M. 
W . N . 689 . 

S. 68 — Partition suit. 

No suit for partition can be hied in the Insolvency 
Court by the Official Assignee representing the father. 
A.I.R. 1932 Mad. 381=35 M.L.W. 592=63 M. 
L.J. 37=55 M. 558=138 Ind. Cas. 225. 

S. 68 — Contract with insolvent for sale of 

goods before adjudication — Powers of Official 
Assignee . 

The Official Assignee requiring the completion of 
a contract to sale of goods, entered into by the defen- 
dants, with the insolvent, before adjudication must 
elect within a reasonable time to take up llie contract 
and should make the tender of cash before requiring 
performance. 

Obiter : — The leave of the Court which is referred 
to in S. 68 of the Act means a particular leave ob- 
tained to do a particular thing or things. The Official 
Assignee is not entitled to carry on the business of 
the insolvent for the purpose of winding up without 
the leave of the Court. 17 C.W.N. 578=18 Ind. 
Cas. 756. 

S. 71 — Scope. 

S. 71 (1) («) refers only to interim dividends and 
not to the final dividends. A.I.R. 1940 Rang. 22= 
1939 Rang. L.R. 676=186 Ind. Cas. 536. 

S. 72 — Failure to accept proof — Cannot pre- 
judice creditor. 

Where a creditor had proved his debt before the 
declaration of dividend, failure of the Official Assignee 
10 accept 1 he proof in accordance with the provisions 
of R. 119 (Made by the Bombay High Court) 
cannot be allowed to prejudice the rights of the creditor 
and is an adequate ground for disturbing the distribu- 
tion of the dividend ns one not validly made. 117 
Ind Cas. 440=53 Bom. 290=31 Bom.L.R. 35=A 
1 R 1929 Bom. 107. 


S. 75 — Official Assignee or creditors per- 
mitting insolvent to trade — Person advancing 
money to insolvent for carrying on business — 
Rights of. 

If the Official Assignee or creditors have permitted 
the insolvent to trade, they cannot claim upon the 
person who may be allowed to supply him with stock- 
in-trade, materials or cash for the purpose of carrying 
on his business, to have those assets taken and applied 
for their own benefit in the insolvency. Their object 
in allowing him to trade must be taken to be with 
a view to obtain some advantage out of the surplus 
profits which have been acquired when the trading is 
over and all necessary outgoings incident to the trad- 
ing have been paid. The claim of person who has 
supplied money for business constitutes a prior charge 
over any claim by the Receiver. A.I.R. 1939 Rang. 
186=1940 Rang. L.R. 352=182 Ind. Cas. 298. 

S. 75 — Power of Insolvency Court to order 

payment of sums out of insolvency estate for 
the defence of the insolvent against a criminal 
charge. 

An Insolvency Court has power to order the pay- 
ment of sums out of the estate of the insolvent in the 
hands of the Official Assignee for the defence of the 
insolvent, against a criminal charge especially where 
the Official Assignee is of opinion that it is desirable 
from the point of view of the creditors generally that 
the criminal proceedings should be adequately dofended. 

The word 'supnorf in S. 75 is wide enough to 
justify the making of such an allowance. A.I.R. 
1936 Mad. 414=1936 M.W.N. 171=43 M.L.W. 
432=70 M.L.J. 563=59 Mad. 862=161 Ind. Cas. 
947. 

S. 76 — “Creditors”, means creditors who 

have proved their debts. 

In S. 76, the word “creditors” means creditors who 
have proved their debts, because the Official Assignee 
is not authorized to make any payment to any creditor 
who has not proved his debt. A.I.R. 1940 Rang. 
22=1939 Rang. L.R. 676=186 Ind. Cas. 536. 

S. 76 — Creditors paid under composition — 

Insolvent’s right to surplus. 

W here, under a composition deed, a trustee was en- 
trusted with the assets of an insolvent firm for pay- 
ment to creditors and after such payment, a balance 
was left in his hands, some of the creditors not having 
made demand, and the insolvent firm sought for pay- 
ment of that balance: 

U c !^> *hat Ibe High Court had power to order the 
Official Assignee as trustee, to pay the balance to 
the insolvent as prayed for. A.I.R. 1933 Cal. 387 
=60 Cal. 313=144 Ind. Cas. 216. 

S. 76 — Interest. 

W here there is a surplus in the estate of the insol- 
vent after paying all the debts in full, Court can give 
6 per cent, interest: 13 Cal. 66, Foil. 51 C.L.J. 
283= A.I.R. 1930 Cal. 547. 

S. 79 — Scope. 

I l»e Official Assignee is an officer of the Court and 
in deciding what is his duty with regard to a con- 
tested claim in which he is concerned as trustee, the 
Court must consider, not merely whether he has a 
cause of action or right or a defence or answer which 
would prevail at law or in equity as between ordinary 
litigants, but also what, in point of honesty, the 
trustee ought to do in respect of the facts of the 
case. A.T.R. 1931 Rang. 74=8 Rang. 665=131 Ind. 
Cas. 504. • ■ ‘ O 
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S. 81— Right to Commission — Calcutta High 

Court Rule, R. 178 (b) — Provisions of Sche- 
dule II not availed of — No commission. 

R instituted a suit against one D for the purpose 
of enforcing a deed of hypothecation executed by him 
in favour of the plaintiff. As at the time of the 
institution of the suit it was not known that D had 
been adjudicated an insolvent, an application was 
made for the Official Assignee to be brought on the 
record and the Official Assignee was brought on the 
record. Thereafter a question of priority was raised 
between R and one N and ultimately it was agreed 
between them that whatever moneys were realized 
by sale of the stock-in-trade of D would be divided 
between R and N in the proportion of 1 and 2. There- 
after an arrangement was arrived at by which the 
Official Assignee was to sell the stock-in-trade through 
one M. The Official Assignee claimed his commis- 
sion. 

Held, that as the parties did not avail themselves 
of the provisions of the 2nd Schedule of the Insol- 
vency Act for the purpose of realizing their security, 
they not having availed themselves of the machinery 
provided by the Insolvency Act, cannot be charged 
with the commission. 97 Ind. Cas. 294=43 C.L.J. 
580=A.I.R. 1926 Cal. 1033. 

— — S. 82 — Liability of Official Assignee — Prin- 
ciples guiding. 

Under S. 82 the Court would not hold the Official 
Assignee personally liable in any matter which lie 
could reasonably take it upon himself to decide, while 
proceeding regularly under the Statute, and made a 
decision on a point of law for which there was a reason- 
able case. At the same time it cannot be held that 
any mistake, if only it can be put as a mistake in law, 
is such as to leave the person damnified without a 
remedy . 

An Official Assignee who distributes the whole 
estate among the scheduled creditors alone ignoring 
the claims of other creditors of which ho has notice 
before distribution, is personally liable for the sums 
of which such creditors have been deprived. The 
fact that the creditors had not moved somebody to 
put their names into the insolvent's schedule do^s not 
furnish an excuse or warrant for what is done by the 
Official Assignee. 

Tt is not possible for the Court even to pretend to 
distribute a bankrupt's estate with reasonable certain- 
ty unless the rules as to distribution of dividends are 
regarded by the Official Assignee as absolutely sacro 
sand. Tfc will be difficult enough even then, but it 
Is not possible to tolerate such a course of conduct 
as acting by way of analogy giving no notice and 
taking the risk. 

Where the Official Assignee has thrown over all 
the rules laid down for his guidance in so far as pro- 
cedure is concerned, and has taken risks which there 
was no need to take and even in so doing he has acted 
without reasonable care and has made mistakes in 
judgment which are not excusable, it is a case in 
which the Court cannot help itself, but must make 
the Official Assignee personally liable for the sums 
of money which are no longer at the credit of the 
estate and of which the creditors have in fact been 
deprived. 70 Tnd. Cas. 507=26 C.W.N. 653=A . 
I . R . 1921 Cal. 771. 

S. 85 — Inquiry into validity of debts — Offi- 
cial Assignee can question decree debt on suffi- 
cient materials. 

On an ex parte decree being passed, the judgment- 
debtor instead of trying to get the decree set aside, 
went to the Insolvency Court and was adjudicated. 


This debt was the only debt for which he was Mable. 
The Official Assignee investigated into the validity 
of the decree debt and relying upon the fact that the 
judgment-debtor was not properly served with a notice 
and also upon an observation made by a Judge in a 
previous suit between the insolvent and a third party, 
held that debt was not proved. 

Held : that although the Official Assignee has- 
power to go behind the decree even when the decree- 
debt is the only debt against the insolvent, still the 
materials of this case are not sufficient evidence either 
of collusion or of fraud or of miscarriage of justice 
as would justify the Insolvency Court in invalidat- 
ing the decree and holding that the debt is not bind- 
ing upon or proved against the debtor. 1930 M.W. 
N. 396=A . I . R . 1930 Mad. 751=129 Ind. Cas. 650 
=32 M.L.W. 850=59 M.L.J. 321. 

S. 85 — Official Assignee has pov/er to go 

behind judgment to find validity of debt. 

There is no doubt about the powers of the Official 
Assignee to investigate into the case attempted to 
be proved before him whatever their nature may be 
and whether founded on a contract, loan or a judg- 
ment or a decree. He has got power to go behind 
a judgment and enquire into the validity of a debt. 

1030 M.W.N. 396=A . 1 . R . 1930 Mad. 751=129' 
Ind. Cas. 650=32 M.L.W. 850=59 M.L.J. 321. 

S. 86. See also Presidency Towns Insol- 
vency Act, S. 8. 

Ss. 86, 8. 52, Sch. II, R. 25— Official Assig- 
nee — Claim that certain property has not vested 
in him or to have charge upon property vested 
in him cannot be dealt with by Official Assignee 
as tribunal — Action of Official Assignee under 
R. 25, Sch. II— Appeal — Procedure. 

The Official Assignee is the person in whom the 
insolvent’s property vests as owner though only tor 
the benefit of others. A claim, that certain property 
has not vested in him at- all or a claim to ha\e a 
charge upon property which has vested in him cannot, 
under the Presidency Towns Insolvency Act, be dealt 
with by him as a tribunal. The Official Assignee in 
such a matter is a party litigant. Even if the matter 
could be regarded as a mere question of admitting 
or rejecting a proof, when the Official Assignee acts 
under R. 25 of the Second Schedule, it is reasonable 
;uid more in accordance with a sound interpretation 
of S. 86 and with English practice under statutory 
provisions couched in the same terms that the “appeal’' 
from the “act or decision” of the Official Assignee 
to the Judge should be by motion and that the oral 
evidence necessary should be taken before the Insol- 
vency Judge himself. The case where the Official 
Assignee acts as tribunal cannot be concluded by re- 
garding the Official Assignee as a trial Judge whose 
estimate of the witnesses’ evidence must priina facie 
be accepted. A.I.R. 1938 P.C. 259=42 C.W.N. 
1125=48 M.L.W. 466=1938 M.W.N. 1002=5 B. 
R. 1=40 Bom.L.R. 1236= 0 939) 1 M.L.T. 192= 
1939 Rang. L. R . 59=32 S.L.K. 808=176 Ind. Cas. 
006 (P.C.). • , . . 

S. 86 — Person aggrieved — Meaning. 

S. 86 of the Act includes under person aggrieved' 
by the decision, both a person applying for a decision 
and person brought before the Court to submit to a 
decision, when the decision is unfavourable to them. 
20 C.W.N. 905=37 Tnd. Cas. 71. 

S. 86 — Person aggrieved — Appeal. 

A person against whom a decision has been pro- 
nounced refusing him something he had a right to- 
demand in an aggrieved person. Any person adversely 
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affected by a judicial order is also an aggrieved per- 
son. 33 M. 134=7 M.L.T. 214=(1910) M.W.N. 
147=5 Ind. Cas. 974. 

S. 86 — Refusal to take action — Appeal. 

If the Official Assignee refuses to take action to 
set aside a transfer, it is open to the creditor to ap- 
peal to the Court against that decision under S. 86 
of the Act. 104 Ind. Cas. 89=5 Rang. 375=A.I. 
R. 1927 Rang. 284. 

S. 86 — Scope. 

S. 86 relates only to the validity of the acts and 
decisions of the Official Assignee and docs not relate 
to a claim for damages against him for wrongful 
trespass to goods. The Insolvency Court has no 
jurisdiction to entertain a claim for damages and if 
a party making such a claim before it withdraws it 
he cannot he said to have given it up for all time. 
31 M.L.W. 339=A.I.R. 1930 Mad. 458=124 Ind. 
Cas. 144=59 M.L.J. 501. 

S. 90 — Calling case from mofussil Court — 

No power. 

The Judge of the High Court presiding over the 
Insolvency Court cannot exercise the extraordinary 
power of calling up any case pending before a mofussil 
Court under S. 90. 103 Ind. Cas. 754=51 C.W.N. 
847=A . I . R. 1927 Cal. 629. 

S. 90 — Extension of time. 

Where order under S. 36 was made, to attend on 
2nd May, 1927, but was served on 4th July, 1927, and 
the person ordered appealed on 20th July, 1927, time 
ought to be extended. 115 Ind. Cas. 39=56 Cal. 
667=53 C.W.N. 21=A.I.R. 1928 Cal. 786 (F.B.). 

Ss. 90, 17, 30 — Property in Foreign State — 

Whether vests in Official Assignee— Adjudica- 
tion in British India — Injunction against pro- 
ceedings in Native State — Power to grant— An- 
nulment of adjudication— Power of Insolvency 
Court, whether terminates. 

An adjudication order docs not operate to vest the 
insolvent’s immovable property situated in a Foreign 
State in the Official Assignee or when there has been 
a composition scheme approved of by the Court, in 
the trustees of the composition under the order ap- 
proving the scheme. 

Rut. the language of S. 90 (1) is wide enough to 
confer on the Court the power of granting an injunc- 
tion restraining proceedings in a Foreign Court, by 
creditors of an insolvent who is so adjudicated in a 
Rritidi Court and the more so when the parties 
sought to he restrained carry on business within the 
Court’s jurisdiction even if they do not reside there 
and have assets within its jurisdiction which can be 
attached in the case of any breach of the injunction. 
There is also nothing in principle which prevents the 
Court from restraining such proceedings. 

The jurisdiction of the Insolvency Court is not 
exhausted owing to the annulment of the adjudication. 
The Court has jurisdiction to give effect to the scheme 
it lias approved. A.I.R. 1932 Cal. 124=35 C.W. 
N. 506=136 Ind. Cas. 141. 

S. 90 (1)— Scope. 

Under S. 90, Cl. (1) injunction can be granted 
b\ a Court, restraining a creditor from proceeding 
against the properties of the insolvent in a foreign 
country. 62 Cal. 659=19 C.W.N. 1135. 

-S 90 — Scope of. 

S. 8 (1) gives the Court an unlimited power to 
review, rescind or vary and S. 90 (1) of Act cannot 
act to limit that power by importing the provisions 


of C. P. Code, O. 47, R. 1. 118 Ind. Cas. 6*5= 
7 Rang. 201=A.I.R. 1929 Rang. 229. 

S . 90 — Scope — Official Assignee — Taking 

possession of property. 

S . 90, provides that the Commissioner in insolvency 
shall have all the ordinary powers which he would 
have sitting as a Judge on the Original Side. So 
when the Official Assignee takes possession of an 
outsider’s property and such outsider sets up para- 
mount title, the Judge can inquire summarily and on 
motion similar to the procedure laid down in O. 21, 
Rr. 58, 59 and 60, without compelling the person 
aggrieved to have recourse to the expensive remedy 
of a regular suit. 13 Bom.L.R. 13=9 Ind. Cas. 
344. 

S. 90 — Sufficient cause. 

Party applying for review instead of appealing . 
though he had notice of insolvency proceedings — In 
the absence of sufficient grounds, power of review 
cannot be exercised under S. 8 — Nor can extension 
of time be granted under S. 90 (5). A.I.R. 1936 
Sind 71=163 Ind. Cas. 122. 

S. 90 — Transfer of petition from High 

Court to District Court — Jurisdiction. 

When an Insolvency petition pending before the 
High Court was transferred to District Court, the 
latter could not try or dispose of the petition. The 
jurisdiction conferred by the Presidency Towns 
Insolvency Act and the Prov. Insolvency Act are 
quite distinct. 38 Mad. 472=14 M.L.T. 184=25 

M. L.J. 299=(1913) M.W.N. 1004=0914) M.W. 

N. 45=21 Ind. Cas. 77. 

S. 90 (2) — Costs of creditor in proceedings 

before Official Assignee. 

The Insolvency Court cannot award costs incurred 
by a creditor in an enquiry before the Official Assignee 
into claims made against the estate as they are not 
covered by S. 90 (2) of the Act. A.I.R. 1932 
Bom. 569=14 Bom.L.R. 1175=139 Ind. Cas. 587. 

S. 90 (4) — Amendments. 

A Court has wide powers to grant amendments under 
S. 90, Cl. (4), and there would appear to be no 
objection to make an amendment where there is no 
question as to infraction of the law of limitation. 
A.I.R. 1935 Sind 53=29 S.L.R. 265=159 Ind. 
Cas . 745 . 

S. 92 — Expiry of three months after act of 

insolvency effect of. 

During the pendency of a petition by a creditor 
for adjudication of the debtor as insolvent, it is open 
to another creditor whose debt is not time-barred, 
on the date of the petition, to make an application 
under S. 92 to be substituted for the original peti- 
tioning creditor, to continue the petition. It is im- 
material that the application is made more than three 
months after the date of the act of insolvency on 
which I lie petition is based. A.I.R. 1932 Sind 161 
=26 S.L.R. 162=139 Ind. Cas. 851. 

S. 93 — Composition scheme — Effect of death 

of insolvent. 

After the acceptance and approval of the scheme 
the jurisdiction of the Court continues, and the scheme 
when accepted and approved operates only as a con- 
dionnl discharge, and subject to S. 31 (2) upon 
annulment and re-adjudication the status quo ante is 
restored . 

When ;i scheme has been approved and subsequently 
annulled, and the debtor dies after the schomo has 
been approved and before it is annulled. S. 93, Insol- 
vency Act, applies; and, notwithstanding the death 
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of the debtor, any person interested has a locus standi 
to apply- 1 that the debtor be re-adjiudged an insolvent. 
105 Ind. Cas. 90=54 Cal. 650=A.I.R. 1928 Cal. 

21 -,. -.01 - 

S. 94 — Scope. 

Decree — Appeal to Privy Council by judgment- 
debtor — Execution of decree and attachment of pro- 
perty — Judgment-debtor adjudicated insolvent pending 
appeal — Judgment-debtor’s application for discharge 
of orders — Stay of insolvency petition not allowed: 

Held, that on adequate security from the alleged 
insolvent and with liberty to apply, the stay of petition 
would have been allowed. 34 Bom.L.R. 1436. 

S. 94 — Sufficient reason — Pendency of ap- 

peal. q y* 

Where a petitioning creditor’s debt is founded on a 
judgment, the pendency of an appeal from the judg- 
ment would if the appeal is bona fide be a sufficient 
reason for staying proceedings on an insolvency peti- 
tion under S. 94 of Presidency Towns Insolvency Act. 
64 Ind. Cas. 546=13 Bur.L.T. 230. 

S. 99 — Firm — Device to avoid insolvency. 

A firm should be deemed to carry on business so 
long as its business debts remain undischarged and 
jt could commit an act of insolvency while so carry- 
ing on . 

An insolvent firm should not be allowed to evade 
its responsibility and obligations by the device of one 
member of the firm bringing a suit against another 
member and getting a Receiver appointed. A.I.R. 
1931 Sind 179=25 S.L.R. 322=134 Ind. Cas. 996. 

S. 99 — Hindu Joint family — Notice — Minor. 

A joint Hindu family firm can be adjudicated as 
insolvent under S. 99, Presi. Towns Insol. Act. 

It is not necessary in such cases to serve individual 
notices on all the members of the family. 

The minor members of the family cannot, however, 
be adjudicated as insolvents. A.I.R. 1931 Sind 179 
=25 S.L.R. 332=134 Ind. Cas. 996. 

S. 99 — Hindu joint family business. 

The term “firm” is not applicable to a Hindu joint 
family business. The Presi. Towns Insol. Act. con- 
tains no provision entitling a joint family to initiate 
proceedings and the proceedings initiated under S. 36 
are a nullity and liable to be vacated. 164 Ind. Cas. 
428 (1)=39 C.W.N. 275. 

S. 99 — Hindu joint family business. 

Hindu joint family carrying on a family business 
as such is not a “firm” within the meaning of S. 99, 
and the members of the family are not “partners” 
of such a firm. A.I.R. 1936 Rang. 160=14 Rang. 
122=162 Ind. Cas. 184. 

S. 99 — Insolvency — Partnership — Insol- 
vency of partner of creditor — Evidence — Irregu- 
larity of procedure. 

R. 47 of the Madras Insolvency Rules does not 
apply to a petition to declare that a given person 
is a partner in a firm against which a petition has 
been presented. Tn such a case the power is given 
1>y S. 99 of the Act. But such an order passed under 
R. 47 is not bad bv the irregularity of procedure. 
22 Tnd. Cas. 14 (Mad.). 

S. 99 — Minor partner. 

Tn British India and Burma, an infant cannot be a 
partner at all. Therefore, in S. 99 (2). Rang. Insol. 
Act, “an infant partner” means an infant who is 
admitted to the benefit of partnership and not a 
partner by contract. A.I.R. 1939 Rang. 52=1 79 
Ind, Cas. 469. 


S. 99 — Minor partner— Procedure. 

A person under the age of majority cannot be ad- 
judicated as insolvent for failure to pay. the debts of 
a trading firm though he has a right to participate 
in its property after its obligations are discharged. It 
does not, however, follow that a trading concern 
carried on for the benefit of one or more adult per- 
sons and a minor may not be adjudicated as insolvent 
in the firm name in which its business was carried 
on, and the property of such concern dealt with in 
the insolvency proceedings for the benefit of the 
general body of creditors. (1894) A.C. 607, Foil. 
97 Ind. Cas. 446=21 S.L.R. 380=A.I.R. 1927 
Sind 18. 

S. 99 — Scope — Enabling one. 

S. 99 is only an enabling section akin to O. 30, 
C. P. Code, and does not purport to prescribe any- 
thing that is to be done or left undone in order to 
obtain an adjudication order where a debtor who is 
a member of a partnership firm or where the mem- 
bers of a partnership firm apply for an order of 
adjudication. It would be open to a partner and more 
certainly to a co-parcener to apply to be adjudicated 
an insolvent and in such a case he would be right in 
setting out the debts due by his firm, for the reason 
that under the ordinary law they would be debts for 
the full amount of which he would be personally 
liable and this fact will not turn his application into 
one bv the firm. 94 Ind. Cas. 793=30 C.W.N. 173 
= A . I . R . 1926 Cal. 640. 

S. 97 — Scope — Exercise of powers under. 

S. 97, provides that, where insolvency proceedings 
are pending against the partner in a firm any other 
insolvency petition shall be presented in or transferred 
to the Court, in which the first mentioned petition is 
in course of prosecution. The section is sufficiently 
wide to cover insolvency petitions presented under 
the Provincial Insolvency Act to a Court which is 
subject to the superintendence of the High Court. 

Where thoic were three partners and while against 
two of them, insolvency proceedings were pending 
before the Official Assignee in a Presidency Town, 
an Insolvency petition was presented by or against the 
third partner, to a moffussal Dt. Court. 

Held, that the High Court of Madras in its Insol- 
vency jurisdiction had no discretion to refuse to 
transfer the insolvency petition from the moffussal 
Court to the High Court. 86 Ind. Cas. 1031=48 
Mad. *514=21 M.L.W. 394=1925 M.W.N. 110= 
A I R. 1925 Mad. 569=48 M.L.J. 228. 

S. 98 — Scope — Insolvency of a partner — 

Effect of. 

Though the insolvency of a partner does not in 
India ipso facto terminate the partnership the Official 
Assignee of the insolvent cannot take possession of 
the goods of the partnership without the consent of 
the other partner or partners in whose possession 
they may happen to he. 31 M.L.W. 339=A.I.R. 

1930 Mad. 458=124 Ind. Cas. 144=59 M.L.T. 501. 

• 

S. 99 — Scope — Not firm but its partners can 

be adjudicated in name of firm. 

A firm is not a legal entity, and a firm cannot be 
adjudicated insolvent but the partners of a firm can 
he adjudicated in the firm name and when the peti- 
tioning creditor commits himself to a statement that 
the firm to ho adjudged insolvent is merely a business 
name of a single person, then there is no significance 
in an adjudication in the firm name. A.I.R. 1938 
Rang. 475=179 Tnd. Cas. 526. 
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S. 101 — ‘Official Assignee, if include trustees 

under composition deed. 

The words “Official Assignee’ in S. 101, do not 
include trustees under a deed of composition. More- 
over, an application calling upon them to admit a 
claim cannot rightly and properly be called an appeal 
from their decision within the meaning of S. 101. 
A.I.R. 1937 Cal. 330=173 Ind. Cas. 906. 

S. 101 — When time begins to run — Order 

under S. 18 of Sch. II. 

Where an order is got by certain parties under 
S. 18 of the 2nd Schedule to prove their mortgage 
before the Registrar in Insolvency, and an appeal is 
filed from the Registrar’s report, the 20 days provided 
by S. 101 run not as from the findings being filed or 
signed, but as from the matter being completed and 
the report being signed. 60 Ind. Cas. 889=47 Cal., 
721=26 C.W.N. 631=A.I.R. 1921 Cal. 776. 

S. 102 — Applicability. 

S. 102 of the Presidency Towns Insolvency Act 
applies only to an insolvent adjudicated under that 
Act. 98 Ind. Cas. 116=53 Cal. 929=44 C.L.J. 
350=27 Cr . L .J . 1 268=A . I . R . 1927 Cal . 149. 

S. 102 — Credit by false personation — Sec- 
tion applies. 

Where credit was obtained by an undischarged in- 
solvent by falsely impersonating another, Held: — 

Obtaining credit by a trick would equally be within 
the purview of the section, the fact of the person ob- 
taining it being an undischarged insolvent being un- 
disclosed. 85 Ind. Cas. 22 ( >=26 Cr.L.I. 485=3 
Bur.L.J. 329= A . I . R . 1925 Rang. 176. 

S. 102 — Obtaining goods on jangad by un- 
discharged insolvent without letting himself 
known as such. 

In the case of a jangad transaction, the owner of 
the goods gives credit to the delivercc though it is 
subject to certain conditions, and to that extent, the 
deliveree obtains credit. The section is satisfied if, 
credit, in fact is given, and in the case <»f a ‘sale or 
return’, or jangad transaction, it is given. The ob- • 
ject of the section is to protect the unwary public from 
undischarged insolvents. Consequently obtaining 
goods on jangad by an undischarged insolvent without 
informing the giver that he is an undischarged insol- 
vent. amounts to ‘obtaining credit’ within the meaning 
of S. 102. A.I.R. 1934 Horn. 360=36 Bom.L.R. 
731=36 Cr.L.I. 134=58 Bom. 646=152 Ind. Cas. 
706. 

S. 102 — Property acquired after adjudica- 
tion — Undischarged insolvent, when entitled to 
mortgage or deal with it. 

As regards property acquired afterwards subject 
to the right and claim of the Official Assignee, so 
long as tlic Official Assignee does not interfere, the 
uncertificated bankrupt has the power to buy and sell 
and give discharged and do all other acts as ho could 
have done and had done before the intervention of 
the Official Assignee. And, therefore, an undis- 
charged insolvent who is in j>ossession of property 
acquired afterwards, can mortgage and deal with it. 
A.I.R. 193-1 Cal. 529=38 C.W.N. 283=61 Cal. 
281=35 Cr.L.J. 1238=151 Ind. Cas. 137. 

— — S 102 — Property acquired after adjudica- 
tion — Mortgage of, by undischarged insolvent. 

The transfer of the property by way of mortgage 
in raising the loan on hypothecation of immovable pro- 
perty acquired by the insolvent after the adjudication 
order does not stand on the same footing as obtaining 
credit merely, as mentioned in S. 102, Presidency 


Towns Insolvency Act. A.I.R. 1934 Cal. 529=38 
C.W.N. 283=61 Cal. 281=35 Cr.L.J. 1238=151 
Ind. Cas. 137. 

S. 103 — Commitment — For offence under S. 

103 is illegal. * ' 

/Due to S. 104, Presidency Towns Insolvency Acfc 
amended read with S. 254, Cr. P. Code commitment 
of an accused for trial to the High Court Sessions 
for an offence under S. 103, Presidency Towns In- 
solvency Act is illegal because the case under that 
section is a warrant case and the maximum punish- 
ment for the offence is only two years’ imprisonment 
120 Ind. Cas. 813=1929 Cr. C. 521=56 Cal. 785= 

31 Cr.L.J. I84=A.I.R. 1929 Cal. 777. 

S. 103 — Concealment — Ingredients of — 

After-acquired property of insolvent — Failure 
to notify Official Assignee — Whether conceal- 
ment. ; 

To constitute concealment within the meaning of 
S. 103 (b) ( ii ) there must be some act on tire part 
of the petitioner whereby he can be shown to. have 
wilfully kept some property away from the notice or 
the view of the Official Assignee. If there was a 
duty on his part to disclose, or if there was a call on 
him to disclose, and he did not conform to it, or 
gave incorrect particulars, that would be a case of 
concealment within the meaning of the rule. When 
an allocation has been made it cannot be disputed 
that the excess over that allocation in the personal 
earnings of the insolvent belongs to him, he having 
an unfettered right over it. No duty is cast on him 
by statute to disclose such earning to the Official 
Assignee. Hence, if he does not disclose such, no 
offence is committed under S. 103 (b) (ii). 231 

Ind. Cas. 147=A.I.R. 1947 Mad. 187=48 Cr.L. T. 
705=49 M.L.W. 620=1946 M.W.N. 694= (1946) 

2 M.L.J. 333. 

Ss. 103, 104 — Condition to be fulfilled be- 
fore insolvent can be put on trial before a Ma- 
gistrate — Delay of prosecution — Whether to be 
considered. 

Before an insolvent can be put on trial for an 
offence under S. 103, the Insolvency Court should be 
satisfied, firstly that there arc grounds to believe that 
the debtor has been guilt v of an offence under the 
Act and secondly, that the circumstances are such 
as to render a prosecution desirable. 

Delay in launching a prosecution is a matter to be 
considered in a criminal trial. -It is not fair to ask 
the accused to meet a charge in respect of an offence 
committed manv years back. A.I.R. 1933 Sind 381 
=27 S.L.R. 468=147 Tnd. Cas. 136. 

Ss. 103 and 49 — Conviction — Essentials of. 

To constitute an offence under S. 103, the intent 
to give undue preference or diminish the divisible as- 
sets is essential and unless this is shown to be the 
material result, of the accused’s action, such an in- 
tent cannot be inferred. A transfer, by a person 
declared an insolvent tinder S. 49 (4) of property to 
his wife in consideration of the private debts owned 
by him to her without the fraudulent intent being 
valid, no conviction for an offence under S. 103 can 
stand. 16 Cr.L.J. 193=27 Ind. Cas. 753 (Mad.). 

S. 103 — Fraudulent preference — Separate 

arrangement with each creditor. 

There is no fraudulent preference where an insol- 
vent arranges with each of his creditors for pay- 
ment of a definite fraction of their dues where he 
alleges that others also have received the same but the 
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creditors never acted upon it. 4 Bur.L.I. 

11 Ind. Cas. 809. • 

103 — Non-disclosure of books. 

For his not disclosing his books the debtor can be 

dealt with under Insolvency Act. 113 Ind. Cas. 854 

=48 C.L.J. 531=A.I.R. 1929 Cal. 114. 

S. 103 — Offence under general law — Sub- 

sists. . . , . 

Where the insolvent was entrusted with furniture 

by the Official Assignee for the purpose of continuing 

his business and, in breach of the trust, he disposed 

of it to various persons: 

Held : that his conviction under general law was 
proper, even assuming that the facts proved do amount 
to an offence under S. 103 (6) (2), Presidency 
Towns Insolvency Act. 105 Ind. Cas. 448=39 M. 
L.T. 268=28 Cr.L.J. 928=A.I.R. 1927 Mad. 

1018/ 1 ; 

.S. 103— Offence under — Cognizability— 


Complaint of creditor. 

Proceedings against an insolvent are set in motion 
only if the Insolvency Court is satisfied of the of- 
fence under S. 103 of the Presi. Towns Insolvency 
Act and a creditor cannot initiate proceedings before 
another Court . 25 M . L . J . 577= ( 1913) M . W . N . 
1000=14 Cr.L.J. 637=21. Ind. Cas. 685. 

-Ss. 103 and 104 — Offence under the Insol- 


vency Act — Trial of — Notice of charge and the 
charges framed, if must agree — Undue prefer- 
ence when creditor not admitted. 

A charge under S. 103 must be in pursuance of 
notice required to be issued under S. 104. 21 Cr. 

L.J. 481=24 C.W.N. 418=56 Ind. Cas. 577. 

■Ss. 103, 104 and 36 — Offences under the In- 


solvency Act — Notice of charges — Framing of 
charges — Discrepancy. 

S. 103 applies to offences committed both before 
and after the adjudication and also to cases of wil- 
fully withholding the production of books even after 
they have come to possession of the Official Assignee. 
Though a charge under S. 103 cannot be maintained 
if not framed in pursuance of the notice under S. 104 
this must be taken as subject to the principle which 
is embodied in S. 537, Cr. P. Code and in determining 
whether this is so the Court shall have regard to the 
fact whether the objection could and should have been 
raised in an earlier stage. 47 Cal. 254=24 C.W.N. 
425=21 Cr.L.J. 522=31 C.L.T. 209=56 Ind. Cas. 
778. 


5. 103 — Proof of charge. 


A charge against the insolvent for an offence tinder 
the Insolvency Act must be made against, him and 
must be proved against him beyond a reasonable doubt. 
101 Ind. Cas. 419=5 Rang. 50t=A.I.R. 1927 Rang. 
126. 


S. 103 — Scope. 

S. 10.3 falls into two parts, the intention under each 
being different, and under each part there are several 
cases of specific offences. Where three distinct char- 
ges. each charge comprising offences under cl. (a) 
(Hi) and cl. (b) ( 11 ) of S. 103 arc joined together 
in the same charge, the joinder is illegal under S. 
23.3, Criminal P. C. A.T.R. 1934 Rom. .30^=36 
Bom.L.R. 639=35 Cr.L.J. 1477=151 Tnd. Cas. 
934. 

55. 103-A — Certificate under — Form and 

nature of. 

Tn the case of a certificate under sub-S. (2) of 
S. 103-A, Presidency Towns Insolvency Act (Ran- 
goon) it is not necessary that there should be a 


separate document headed “certificate" and commenc- 
ing with the words “I hereby certify" or “It is 
hereby certified" but there must be somewhere in the 
record a statement by the Court granting the dis- 
charge that the insolvent’s insolvency was caused by 
misfortune without any misconduct on his part. 

A finding to the effect that the fact that the in- 
solvent’s assets are not of a value equal to four annas 
in the rupee on the amount of his unsecured liabilities 
had arisen from circumstances for which he could not 
justly be held responsible does not imply that the in- 
solvency was caused by misfortune. There is a con- 
trast between the words “misconduct" and “misfor- 
tune”. The absence of misconduct does not mean 
that insolvency was caused bv misfortune. A.I.R. 
1942 Rang. 30=1941 Rang. L. R. 638=199 Ind. Cas. 
274. :0f 

S. 104 — Application for sanction to prose- 
cute insolvent for offence under — Duty of Judge 
— Duty to satisfy himself that money transfer- 
red is money belonging to insolvent. 

Where an application is made to the Judge in in- 
solvency to prosecute an insolvent for an offence 
under S. 103 (b) (if), unless the Judge is satisfied 
that (he money transferred is money belonging to the 
insolvent, he should not sanction the prosecution. 
Unless the Judge has clearly in his mind that some 
definite offence has been committed in the course of 
“the subsequent dealings of the insolvent” he is not 
justified in sanctioning the prosecution merely be- 
cause, in the event, it might turn out that the Magis- 
trate could elicit from the evidence adduced in the 
course of the prosecution that an offence under the 
Insolvency Act had been committed. A.I.R. 1933 
Rang. 253=149 Ind. Cas. 1106 (2). 

S. 104 — Discretion under — When can be”* 

exercised — Complaint, if should be made at 
time of hearing discharge application — Ques- 
tions to be considered in deciding if complaint 
should be made — Preliminary enquiry, if neces- 
sary — Notice to insolvent, necessity of. 

It is open to the Court at any stage of the proceed- 
ings after the adjudication order has been passed, and 
even after discharge, to exercise the discretion with 
which it is vested under S. 104. It is not necessary, 
and in many cases, it would be undesirable, that the 
Court should order that a complaint bo made under 
S. 1 04 at the hearing of an application for discharge. 
Different considerations arise when the Court is called 
upon to decide whether, and if so, upon what terms, 
an insolvent should be granted his discharge, and whe- 
ther the Court should exercise the powers which it 
possesses, under S. 10-1. (Duty of Court in con- 
sidering whether a complaint should be made under 
S. 1(41 indicated). An application under S. 104 is 
not one in which the insolvent against whom pro- 
ceedings are proposed is entitled to take part unless 
invited to do so by the Court. Rut it cannot be said 
that where an insolvent is not heard on an application 
under S. 104. the insolvent is not thereby prejudiced 
in anv way, because, in the ev<jnt of proceedings by 
way of prosecution being instituted, he has. of course, 
ample opportunity of appearing and defending him- 
self in those proceedings when launched. Tt depends 
on the circumstances and, it may often be of great 
importance to the insolvent that he should have an 
opportunity of explaining to the Court the reasons 
whv he contends that the Court should not proceed 
*0 the extreme limit of making a complaint under 
S. 10-1 against, him i.n a Criminal Court. A. T R 
1935 Rang. 324=13 R. 528=158 Tnd. Cas. 644. 
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S. 106— Applicability. 

The proviso to S. 106 (1) is concerned solely with 
the provisions of the Act relating to the discharge of 
the insolvent and has 110 bearing on the appealability 
of the orders passed. A.I.R. 1940 Mad. 572=5 1 

M. L.W. 433= (1940) 1 M.L.T. 533=1940 M.W. 

N. 527. * > •« / 

S. 106 — Examination of debtor — Excusing 

delay in application. 

In fit cases the Court should not be disinclined to 
condone a short delay in making the application for 
the examination of a debtor where the crcditorss had 
no express notice that the estate of the debtor was 
ordered to be administered in a summary way. 120 
Ind. Cas. 94=A.I.R. 1930 Sind 76. 

S. 106 — Leave to appeal — Refusal — Pro- 
cedure. 

Where leave to appeal, under S. 106 (a) is refused 
by the Insolvency Court, the unsuccessful party can 
apply to the Court of Appeal for special leave to 
appeal. If a question of principle is involved, the 
Appeal Court can hear the appeal under its inherent 
powers. 72 Ind. Cas. 261=25 Bom.L.R. 161=A. 
I.R. 1923 Bom. 245. 

S. 108 — Construction — Proceedings under 

S. 108 — Attaching creditor, position of — At- 
tachment followed by sale — Attaching creditor, 
if entitled to proceeds. 

The administration in insolvency of a deceased deb- 
tor’s estate under S. 108, must necessarily mean that 
the uncharged assets of the estate are to be utilised 
for the benefit of the general body of creditors, and 
as a mere attachment creates no charge, an attaching 
creditor is in no better position than any other ordi- 
nary creditor. If the attachment has resulted in a 
sale and the sale proceeds are in Court, the attach- 
ing creditor is entitled, irrespective of S. 53 to the 
money or so much of it as is necessary to meet his 
claim. A.T.R. 1941 Mad. 183=52 M.L.W. 894= 
(1940) 1 M.L.T. 979=1940 M.W.N. 1251=1. L.R. 
(19*1) Mad. 398=193 Ind. Cas. 460. 

S. 108 — Court’s discretion to disallow peti- 
tion . 

A creditor is not entitled to an administration order 
ex debito justitiae upon proof of the statutory condi- 
tions precedent but the Court has a discretion to dis- 
allow the petition when it finds that sufficient cause 
is shown. A.I.R. 1936 Sind 175=29 S.L.R. 410 
=164 Ind. Cas. 1113. 

S. 108 — Mere fact of being partner, if comes 

within the term “carrying on business.” 

The mere fact that a person is a partner in a busi- 
ness carried on in a particular place docs not consti- 
tute hi 1 * carrying on business at that place within the 
meaning of S. 108. The expression ‘carrying 0:1 
business’ is not intended to be used in an unrestricted 
seme. It is limited to business carried on personally. 
A.I.R. 1936 Sind 175=29 S.L.R. 416=164 Ind. 
Cas. 1113. 

S 108 — Suit — Proper parties. 

The next-of-kin and the intermeddler with an estate 
are proper parties to an administration suit. A.I.R. 
1933 Mad. 74=1932 M.W.N. 959=36 M.L.W. 703 
=61 M.L.J. 810=56 M. 273=143 Ind. Cas. 265. 

S 109— Administration order — Direction 

postponing drawing uo of order — Property, 
whether vests in Official Assignee from pro- 
nouncement of order or drawing up of order. 

When- an administration order is made under S. 108, 
'h«- property vests in the Official Assignee the mo- 


ment the order is pronounced. Delay in the drawing 
up of the order does not affect the vesting of the 
property. » ; , 

A direction that the order is not to be drawn up 
until after a certain period does not, therefore, delay 
the vesting of the property. 

The ordinary prima facie rule of all the Courts of 
law and equity is that the drawing up of the order 
is not the bringing into existence of the order. A. 
I.R. 1933 Cal. 208=36 C.W.N. 861=59 C. 1475= 
141 Ind. Cas. 358. ' /r ; 

S. 109 — Scope and effect. 

The inclusion of the provisions of Part 3, in 
S. 109 does not involve the exclusion of the provi- 
sions of the other section of the Act in respect of 
the administration of estates in insolvency. The 
reference to Part 3, in S. 109 (2) of the Act ia 
made merely to avoid any doubt or difficulty which 
might arise as to the application of the provisions of 
that part which referred to orders of adjudication, 
to cases of administration in insolvency. This refe- 
rence does not involve the exclusion of the operation 
of S. 7 and the powers given by S. 7 can be exer- 
cised by the Court if the terms of that section do not 
preclude its application to cases of administration in 
insolvency. 27 Mad.L.J. 66, Diss. 97 Ind. Cas. 224 
=4 Rang. 157=A.I.R. 1926 Rang. 157 (F.B.). 

— — S. 109 — Subsequent vacating of order. 

At the date of the institution of a suit by the 
manager of an estate for recovery of amounts due 
for minimum royalties, the estate had vested in the 
Official Assignee under an order of Court. The order 
vesting the estate in the Official Assignee was subse- 
quently vacated. 

Held, that the effect of the subsequent vacating of 
the order was that there was no decision vesting that 
estate in the Official Assignee at the date of the 
institution of the suit so as to prevent the plaintiff 
from maintaining the suit and that he was compe- 
tent to maintain the suit. A.I.R. 1943 Cal. 547^= 
37 C.W.N. 298=60 C. 533=146 Ind. Cas. 256. 

S. 112 — Adjudication on proof by claimant 

— Bombay rules. 

Per Kemp, J. — The Official Assignee is bound to 
adjudicate upon the proof submitted by claimant 
within seven days of the latest date mentioned in the 
notice of dividend as to the latest date for lodging 
proofs. 117 Ind. Cas. 440=53 Bom. 290=31 Bom. 
L.R. 35=A .I.R. 1929 Bom. 107. 

S. 112 — Notice to creditors — Bombay rules. 

Per Kemp, J . — The notice must state the latest 
date within which creditors can prove. The neces- 
sity of giving such a date is important, because it 
limits the time for proof and dates the rejection of 
the proof within that time as the starting point for 
an appeal against the Official Assignee’s decision. 

117 Ind. Cas. 440=53 Bom. 290=31 Bom.L.R. 35= 
A.I.R. 1929 Bom. 107. 

S. 112 — Insolvency Rules (Bombay), Rr. 

112.115 — Trustee under composition scheme — 
Order rejecting claim — Revision — Jurisdiction 
of Insolvency Court — Notice of motion under 
R. 112— Jurisdiction of trustee to call for proof 
of claim under R. 115. 

It is open to the Insolvency Court to revise an 
order passed by a trustee under a composition scheme, 
on a notice of motion cither tinder R. 112 of the 
Bombay Insolvency Rules, 1910, or under the inherent 
jurisdiction of the Court.. 

Under R. 115, the trustee has no jurisdiction to 
call for proof of a creditor’s claim or to reject it. 
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A.I.R. 1932 Bom. 557=34 Bom.L.R. 1172=141 
Ihd. Cas. 672. ' 

S. 112 — Insolvency Rules (Calcutta), Rr. 

67, 71, 72, 74, 81 — Petition of insolvency by 

creditor — Procedure . 

Insolvency Rr. 66, 71, 72, 74, 81 framed by the 
Calcutta High Court are the particular rules dealing 
with an application by a petitioning creditor, and the 
rules contemplate only a formal petition with an 
affidavit in support and a notice by the debtor speci- 
fying the statements which he intends to deny or 
dispute. No other affidavit, notice or pleading is 
suggested, but R. 81 contemplates an adjudication 
on the materials before the Court including any oral 
evidence that may be tendered at the hearing and an 
adjournment if either party desires to produce further 
oral evidence. So long as the rules indicate a parti- 
cular form of procedure, that procedure should be 
observed. A.I.R. 1936 Cal. 269=166 I nd. Cas. 657. 

S. 112 — Insolvency Rules (Karachi), R. 

151-A . 

Both under Act and R. 151-A, a suit to recover 
from the debtor or the trustee, under a scheme or 
composition is barred. The creditor's only remedy 
is by an application under S. 32 (2). A.I.R. 1943 
Sind 228=1. L.R. (1943) Kar. 305=210 Ind. Cas. 

202 . 

S. 112 — Insolvency Rules (Karachi), R. 154 

— Creditor, when can take benefit of composition 
— Creditor not having proved his debt — Whether 
can proceed against surety under the composi- 
tion . 

Under R. 154 of the Karachi Town Insolvency 
Rules, no creditor can take the benefit of a composi- 
tion unless he has proved his debt before the approval 
of such composition. Consequently, a creditor who 
lias not lodged his proof with the Official Assignee 
and has not proved his debt under the Insol. Act 
cannot proceed against a surety under the composi- 
tion. 

R. 154 of the Karachi Town Insolvency Rules is 
imperative. A.I.R. 1935 Sind. 137=^29 S.L.R. 2^8 
=156 Ind. Cas. 722. 

S. 112 — Madras Rules, R. 47— Scope of. 

R . 47, which says that an order of adjudication 
shall be made against partners individually, does not 
mean that an order of adjudication shall not. be made 
against the firm. If it has that meaning, it is at 
variance with S. 99 and may be ultra vires. 01 Ind. 
Cas. 127=22 M.L.W. 411=1925 M.W.N. 749= 
48 Mad. 795=A . I . R . 1925 Mad. 1249=49 M.L.J. 
457. . 

S. 112— Madras Rules, R. 98— Permission — 

Failure to apply for — Court allowing plaintiff to 
proceed with suit — Revision. 

Where plaintiff had to apply to Court under R. 98 
for permission to proceed with' the suit and he failed 
to do so, but was nevertheless permitted by Court 
to proceed with the suit and obtained a decree. 

Held, that the High Court would not interfere in 
revision on the mere failure of the plaintiff to apply 
under R. 98. 8 M.L.T. 362=(1910) M.W.N. 562 
=8 Ind. Cas. 160. 

S. 112 — Madras Rules. R. 102 — Ex parte 

decree — Setting aside — Sufficient cause — Illness 
of defendant. 

Under R. 102 of the Rules, to set aside ex parte 
decree it must be proved that the deft, was prevented 
by sufficient cause from attending at the trial. An 
application to set aside an ex parte decree was based 


on the ground of the deft.'s illeness on the day of 
hearing and the Judge passed the following order. 
"No grounds, Dismissed with costs”. 

Held, that the order did not mean that the deft.'s 
illness and his inability to appear on account of such 
illness were not grounds for setting aside the ex parte 
decree but that the Judge was not satisfied that the 
deft, was prevented by illness from appearing and 
therefore the High Court could not interfere in the 
revision. 11 Ind. Cas. 992 (Mad.). 

S. 112 — Madras Rules, R. 104 — Report by 

Official Assignee, when evidence. 

The Official Assignee’s report is evidence of the 
matter reported only when the matter is one with 
regard to which the Official Assignee is directed or 
empowered by the Act to make a report. It is not 
evidence in a criminal proceeding though the Assignee 
is authorised under R. 104 to make a report for the 
purposes of prosecution. R. 116 will be ultra vires 
if it is to be construed as making the report of the 
Official Assignee for any purpose, evidence of the- 
facts slated therein. 14 M.L.T. 48=25 M.L.T. 
320=20 Ind. Cas. 482. 

S. 112 — Madras Rules, O. 17, R. 19 — Com- 
mission on payments made by Official Assignee 
under composition. 

It is the praetice of the Madras High Court to 
allow the Official Assignee to charge commission on 
payments made under a scheme of composition. O. 17, 
R. 19 is wide enough to permit of this. A.I.R. 1943 
Mad. 12=55 M.L.W. 615=(1942) 2 M.L.J. 448 
=1942 M.W.N. 630=1. L.R. (1943) Mad. 338= 
205 Ind. Cas. 94. 

S. 112 — Rangoon Rules, R. 202. 

In a case where an adjudication order obtained by 
a creditor is annulled, the Official Assignee is entitled 
to a commission, though he is entitled to demand 
from the adjudicating creditor all the out of pocket 
expenses he may have incurred. A.I.R. 1933 Rang. 
280=149 Ind. Cas. 1036. 

S. 112 — Rangoon Rules, R. 202 (2) — Sale 

of property free from mortgage with consent of 
mortgagee — Official Assignee’s right to commis- 
sion — Rule 202 (2), validity of. 

Under R. 202 (2) of the Rules framed by the 
Rangoon High Court under the Presidency Towns 
Insolvency Act, the Official Assignee, when I 10 sells 
property subject to a mortgage by deposit of title 
deeds free from that mortgage with the consent of 
his mortgagee, is entitled to draw a commission of 
5 per cent, on the gross sale proceeds and not merely 
on the balance, if any, after satisfying the mortgage- 
debt . 

R. 202 (2) is not ultra vires. A.I.R. 1931 Rang. 
61=8 R. 514=129 Ind. Cas. 497. 

S. 115 — Appeal — By Attorney for Assignee 

— Exception from stamp duty. 

Where an Attorney acting for the Official Assignee 
files an apeal against an order in insolvency proceed- 
ings, S 115 of the Presidency Towns Insolvency Act 
exempts from stamp duty the copy of the order ap- 
pealed against. 59 Ind. Cas. 475=43 Mad. 747=12 
M.L.W. 89=1920 M.W.N. 424=39 M.L.J. 135. 

Ss. 115, 125 — Matter covered by S. 115 — 

Fees, if can be prescribed under S. 125 — S. 115, 
purpose of. 

S. 125 does not give the Court power to prescribe 
al fee in respect of a matter covered by S. 115 of 
the Act. The purpose of S. 115 is clearly to save as 
much as possible of the insolvent’s estate for distri- 
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bution amongst the creditors. A.I.R. 1938 Cal. 755 
=42 C.W.N. 1146=1. L.R. (1939) 1 Cal. 56=178 
Ind. Cas. 797. 



llfi— ‘Duly 


effect of. 


made' — Interpretation .and 


The expression “duly made” merely contemplates 
tliat the acts of bankruptcy on which the order of 
adjudications is founded should be regarded as acts 
of bankruptcy. It does not give such findings the 
legal consequences of a decision against the parties 
who have not had any opportunity of being heard in 
the matter. 


It is only in their character as acts of bankruptcy 
that the adjudication is said to be founded on them and 
if the Official Assignee should, in such cases also, 
desire to obtain a decision against third parties, he 
should adopt the ordinary procedure indicated in the 
Act. 101 Ind. Cas. 12=^50 Mad. 541=25 M.L.W. 
434=1927 M.W.N. 152=38 M.L.T. 119=A.I.R. 
1927 Mad. 526=52 M.L.J. 352. 

( Overruled in (1943 ) 2 M.L.J. 160=A.I.R. 1943 
PC. 130.) 

S. 116 — Transfer found act of insolvency in 

■order of adjudication — Transferee, though not 
party, cannot challenge. 

The order of adjudication is conclusive and cannot, 
he disputed. Hence a transfer which has been found 
to he an act of insolvency in the order of adjudication 
can no longer be alleged by the transferee not to be 
void on that ground, although the order affects his 
rights and is passed in his absence. 

But the third party who is placed in this anomalous 
position is, of course, not without redress. His re- 
medy is to appeal as a person aggrieved against the 
adjudication order which has so far determined his 
rights. This being the sole remedy, is one which 
justice demands that the Courts should carefully 
protect; and if an extension of time for appealing 
is reasonably required, such extension should be 
granted ex debito justitiae, c.q., where the party and 
liis pleader have on account of doubt about the appli- 
cability of certain English decision, chosen a wrong 
remedy but promptly, extension under S. 5. Lint. Act, 
should be granted. A.I.R. 1943 P.C. 130=56 M. 
L.W. 423= ( 1043) 2 M.L.J. 160=1943 A.L.T. 357 
=1943 M.W.N. 494=10 B.R. .57=47 C.W.N. 914 
=70 LA. 93=1943 A.W.R. 67=T.L.R. (1943) 2 
Cal. 517=1 L.R. (1943) Kar.P.C. 135 Sup. =208 
Ind. Cas. 351 (P C ). 

Overrules A.I.R. 1927 Mad. .526=101 Ind. Cas. 

12 . 


S. 116 (2). if restricted to petitioning cre- 
ditors and debtors only. 

S. 116 (2) is in general terms and does not restrict 
its effect to the petitioning creditors and debtors only 
and there is no reason whv it should not extend to 
Hurd parties. A.I.R. 1936 Sind 246=30 S.L.R. 
281=166 Ind. Cas. 133. 

S. 118 — Order for delivery of property — 

Order nassed on application made by creditor — 
Irregularity is not curable under S. 118. 

Ati order under S. 36 (5), Prcsv. Towns Ins. Act 
can be passed only on the application of the Official 
\ ssienee and not on the application of the creditor, 
and an irregularitv in passing an order on the appli- 
cation of the creditor is not curable under S. 118. 
98 Ind. Cas. 72.3=30 C.W.N. 914=A.I.R. 1926 

Cal . 1097. 
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S. 118 — Petitioning creditor inadvertently 

omitting to include security — Proceedings, if to 
be set aside. 

If the petitioning creditor inadvertently, and not 
deliberately, omits to include or mention a security, 
it is not right that the proceedings should be wholly 
set aside. A.I.R. 1935 Cal. 84=61 C. 924=154 
Ind. Cas. 524. 

S . 121 — Advocates of Madras — Right of 

audience. 

Advocates enrolled in the Madras High Court under 
the provisions of the Bar Councils Act are entitled 
to act and plead in the insolvency jurisdiction of the 
High Court. 113 Ind. Cas. 876=28 M.L.W. 545= 
52 Mad. 92=1928 M. W. -N. 856=A.I.R. 1928 
Mad. 1182=55 M.L.J. 551 (F.B.). 

S. 121 — Attorneys — Right of audience be- 
fore officer under S. 6. 

The Attorneys of the High Court have right of 
audience before the officer appointed by the Chief 
Justice under S. 6 of the Act. S. 121 of the act 
preserves this right of audience possessed by Attor- 
neys. 37 Bom. 464=15 Bom. L.R. 217=19 Ind. 
Cas. 421. 

S. 121 — Effect — Section leaves the right of 

audience unaffected. 

The effect of S. 121 of the Act is that, if Vakils 
had the right of audience in the Insolvency Courts 
before 1909, it was not taken away from them; but, if 
they had not such a right previously, it was -j not 
conferred on them. 85 Ind. Cas. 1025=48 Mad. 
331=A.I.R. 1925 Mad. 385=48 M.L.J. 36 (F.B.). 

— S. 121 — Vakils of Madras. ’ 

Vakils have no right of audience in the Insolvency 
Court at the Presidency Town of Madras. 85 Ind. 
Cas. 5025=48 Mad. 331=A.I.R. 1925 Mad. 385= 
48 M.L.J. 36 (F.B.). 

Ss. 122, 71 — Practice to reserve for credi- 
tors who have not proved their claims on 
amounts shown in insolvent’s schedule with Offi- 
cial Assignee’s commission of five per cent, is 
contrary to spirit of Act — S. 71 (1) (a) refers 
to interim dividends. 

Practice to reserve for those creditors who do not 
prove their claims on the amounts shown in the in- 
solvent’s schedule with the Official Assignee’s com- 
mission of five per cent, is contrary to the spirit and 
intention of the Insolvency Law and cannot be de- 
fended tinder any provision of the Act. Such reser- 
vation of amounts for the benefit of creditors who 
have nor proved their debts is not a reservation of 
“unclaimed dividends” which are dealt with in S. 122 
of the Act. This latter section refers to dividends 
due to creditors who have proved their debts hut who 
dirl not come forward to claim their dues when the 
dividend was declared. The provisions of the section 
do not. authorize a retention of funds in favour of a 
creditor who has not proved his debt up to the t : me 
of declaration of the final dividend. S. 71 (1) (a) 
which provides for the only case in which funds have 
to be or can be reserved refers only to interim div'detids 
and not to the final dividend. A.I.R. 1940 Rang. 
22=1 939 Rang. L.R. 676=186 Tnd. Cas. 536. 

S. 123 — Annulment of adjudication order 

bv Insolvency Court — Application for refund — 
Maintainability. 

S. 123, no doubt, provides that even where moneys 
have been transferred to the Govt, a person entitled 
thereto mnv apply to the Court for an order that they 
be refunded to him. The section must be construed 
reasonably in the light of the Act; and so construed, 
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*«uch an application can only be made when the Court, 
which, as defined by the Act, is the insolvency Court, 
is seized of any particular matter as such Court. 
Every Judge of the High Court exercises various 
kinds of jurisdiction. The Commissioner in insol- 
•vency has more than one jurisdiction. In one juris- 
diction, he acts as the Commissioner in insolvency; in 
the other, he exercises the ordinary jurisdiction in 
civil cases. A Judge of the High Court can never 
act as Commissioner in insolvency unless there is a 
matter which arises in insolvency. A.I.R. 1935 
Bom. 310 =37 Bom.L.R. 449=59 B. 600=157 Ind. 
Cas . 930 . 


— S. 125 — Scope. A .. 

S. 125 does not give the Court power to prescribe 
.a fee in respect of a matter covered by S. A. 

I.R. 1938 Cal. 755=1. L.R. (1939) 1 Cal. 56-42 

<C. W.N. 1146=178 Ind. Cas. 797. 

S. 126— Scope — Bankruptcy Act, 1914, (4 


-and 5, Geo. V, Ch. 59), S. 122 — Adjudication by 
Rangoon High Court — Jurisdiction of Rangoon 
High Court to apply to Madras High Court to 
act in aid — Jurisdiction of Courts in British 
India to act in aid of each other. 

Under S. 126, Presidency Towns Insolvency Act, 
the Rangoon High Court can call upon the Madras 
High Court and its officers to act in aid of it and of 
the Official Assignee of Rangoon in the matter of an 
insolvency. 

S. 122, Bankruptcy Act, 1914, not only authorises 
one Court in the United Kingdom to aid and get aid 
from British Courts outside the United Kingdom but 
also enables the British Courts outside the United 
Kingdom to aid each other. Therefore, it authorises 
one High Court in British Tndia to aid another High 
■Court in British India to help a Provincial Insolvency 
Court in British India. 

Under S. 122, Bankruptcy Act, in order to give 
the Court whose aid is sought by another Court, 
jurisdiction to aid, there must be an order of <he 
Court seeking such aid together with a request. A. 
I.R. 1932 Mad. 264=34 M.L.W. 765=62 M.L.J. 
•96=1932 M.W.N. 249=135 Ind. Cas. 616. 


Sch. 2 — Proof of claim by secured credi- 
tors. See also Presidency Towns Insolvency Act, 

S. 48. . 

Where certain shares are standing in the name of 
the insolvent’s wife, the bank need not value these 
shares inasmuch as they are friitia facie her property, 
and a lien over the property of a stranger is in no 
sense a lien over the property of a debtor, so as to 
.attract the applicability of the rules pertaining to 
proof of claims by secured creditors. A.I.R. 1933 
Sind 355=27 S.L.R. 224=150 Ind. Cas. 274. 

Sch. 2, R. 11 — Admission of debt — Cal- 
cutta Rules, R. 128. 

The mere fact that the sum is payable under the 
composition and is stated therein to be payable does 
not of itself forego the need for proof of debt re- 
quired bv R. 128 . 90 Tnd . 0>s. 440=53 Cal. 448 

=29 C. W.N. 1019=A.I.R. 1926 Cal. 176. 

Sch. II, R. 12, proviso — Failure of Official 

Assignee to redeem — Effect. 

The failure of the Official Assignee to signify his 
•election to exercise the power to redeem the property 
within the time allowed puts an end to his equity 
of redemption which, without more, vests in . the 
mortgagee and on the failure of the Official As c ignee 
■to elect, his rights in the cquitv of redemption are 
gone and neither he nor the debtor is competent to 
^execute a conveyance or an assignment in favour of 

12— F. Y. D — 65 


the mortgagee. A.I.R. 1932 Sind 73 — 26 S.L.R. 
29=139 Ind. Cas. 95. 

Sch. 2, R. 18— Scope — Sale of insolvents’ 

property — Subsequent incumbrancers’ right of 
redemption. 

Proceedings contemplated by R. 18 are to be adopt- 
ed where there are no subsequent incumbrancers or 
persons having the right to redeem under S. 91, T. 
P. Act, because if the Court ordered a sale under 
R. 18 under those circumstances, it would be tanta- 
mount to depriving the subsequent incumbrancers or 
persons having the right to redeem under S. 91, T. 
P. Act, of their right to redeem even though that 
right to redeem was not extinguished either by act 
of the parties or by a decree of the Court. A.I.R. 
1945 Bom. 161=46 Bom.L.R. 921. 

Sch. 2, R. 18 — Inquiry into mortgage — 

Procedure. 

Per Rankin, J . — The first order, which under R. 18 
may be made, is an order appointing a certain time 
in the future as the date upon which the Court will 
enquire into the existence and validity of the mort- 
gage. Nothing further should be ordered at that 
stage. When the time comes to hold an enquiry, if 
the mortgage has been substantiated, then the officer 
has it open to him to make another order, namely, 
declaring the existence of the mortgage and directing 
that certain accounts shall be taken; if necessary, also 
by that order having declared the existence of the 
mortgage, he may direct a sale. Where the Judge is 
administering an insolvent’s estate, the rules of the 
Insolvency Court are to be given a meaning con- 
sistent with reasonable administration. The mortga- 
gee may stand upon his security and ignore the bank- 
ruptcy altogether except to the extent that he must 
recognize that the Official Assignee now stands in the 
place of the original mortgagor. He may, there- 
fore, bring a suit like anybody else upon the mort- 
gage making the Official Assignee a dcfewkyit mort- 
gagor and if he does that then all enquiries proper 
in a mortgage suit will be made by the Court, all the 
necessary parties will be present in Court and a good 
deal of time and expense will be incurred. But to 
facilitate the administration of an insolvent’s estate 
R. 18 of Sch. II of the Act gives the mortgagee the 
great advantage which one of the English Bankruptcy 
Rules — R. 75 — has for many years past given to a 
mortgagee where the mortgagor is an insolvent. 
Instead of bringing a suit a summary application may 
be made under the terms of this Rule; and when a 
summary application is made at a time when the 
Official Assignee had had no opportunity to make an 
enquiry into the circumstances of the insolvency, the 
first thing to be done is that some endeavour should 
he made to postpone the consideration of this app'i- 
cation until the Official Assignco is fully satisfied 
that he knew enough about the dealings of the- mort- 
gagor to enable him safely to admit the mortgage. 
The mortgagee is not obliged under R. 18 any more 
than if he brings a suit to implead anv creditor or 
anv other person than the Official Assignee. But, 
this summary procedure to enforce his rights is not 
intended to exclude people who may have rights contrary 
to his own. A duty is cast upon the Court by R. 
18 of Sch. II to hold an independent enquiry not. 
mcrelv to determine issues between the mortgagee 
an<l the Official Assignee and to make orders by con- 
sent. What, the Court is to do is this: The Court 
shall proceed to enquire whether such person has 
mortgage and for what consideration and under what 
circumstances: and. by the Rule which follows im- 
mediately afterwards, the Court is entitled to summon 
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people and examine them for the purpose of satisfy- 
ing itself as to the circumstances under which the 
mortgage has been executed. It is perfectly absurd 
to say that in such circumstances it would not 
be open to the Court to send for any creditor or 
his witnesses and hear them. In addition to that, if 
the Official Assignee had known that any creditor was 
taking exception to this mortgage or if the Court had 
known that anyone was taking that course it would 
he improper for the Official Assignee to allow that 
case to go by default or to take any steps to prevent 
the creditor and his information from being brought 
to the notice of the Court. 93 Ind. Cas. 898=43 C. 
L.J. 219=30 C.W.N. 898= A . I . R . 1926 Cal. 618. 

Sch. 2, R. 18 — Mortgage — Registrar can- 
not go into validity. 

Where an order for proof of a mortgage before the 
Registrar in insolvency is made under R. 18, Sch. 2, 
the Registrar has no jurisdiction to deal with the 
question of the validity of the mortgage even though 
the parties consent and agree to his doing so, and by 
his decision adversely affect parties interested who 
arc not stti juris. 47 Cal. 721=60 Ind. Cas. 889= 
26 C.W.N. 631=A . I . R. 1921 Cal. 776. 


Sch. II, R. 18 — Proceedings, parties to 

— Purchaser of part of Insolvent’s property — 
Cross-examination by such person — Effect. 

A purchaser from a person subsequently adjudi- 
cated an insolvent is not a necessary or proper party 
to the proceedings under Cl. (18) cannot intervene 
therein tinless his purchase is challenged. He not 
being adverse party, cannot cross-examine the appli- 
cant, to establish the claim against the estate of the 
insolvent . The cross-examination in contravention 
should be eliminated from the record. 24 C. L. J. 
149=36 Ind. Cas. 689. 

Sch. II, R. 18— Setting aside sale— Powers. 

The power under Art. 18 of Sch. II of the Presi- 
dency Towns Insolvency Act involves also the power 
to consider the validity of the sale. If a proper 
case is made out for setting aside the sale, the Insol- 
vency Court can set it aside. If there is no reason 
to *>ct it aside, it will merely confirm the sale. 

The Insolvency Court has also jurisdiction to 
order delivery of possession to the auction-purchaser 
at cuch sale where the parties concerned submitted to 
the Court’s jurisdiction and co-opcratcd in procuring 
the order for sale. 123 Ind. Cas. 367=5.3 Mad. 233 
=31 M L.W. 1 70=A . I . R . 1930 Mad. 785=58 M. 
L.J. 98. 

Sch. II, R. 20 — Secured creditor— Claim — 

Limits. 


A secured creditor, though he can claim interest up 
to the date of payment when he seeks to recover what 
is due to him from the proceeds of the sale of the 
secured property must confine his claim when he seeks 
to prove against the order property as an immured 
creditor to the principal and interest which have .ac- 
crued up to the date of adjudication, or liquidation 
as tlu- case may be. deducting therefrom the amomt 
realiz'd bv the sale of the property. 120 Ind. Cas. 
702=7 Rang. 514=A.I.R. 1930 Rang. 20. 

Sch TI, R. 23 — Applicability. 

Schedule 11. R. 23 does not apply to a case in winch 
the date of adjudication is intcccdent to the judgment 
debt, and in which, bv the decree, express provision is 
mad,. f„ r i|„* debt to carry interest. A. I K. l/W 
P C 1^—47 C W.N. 298=56 M.L.W. 60= (194.3) 
1 M l!t. 239=1943 M.W.N. 197=9 13. R. 3M= 
1043 A l l 265=45 Rom. L.R. 56.3=1. L.R. (1943) 
Mad 603=1. L.R. (1943) Kar. P. C. 5 Sup- 


69 I. A. 157=1943 A. W.N. 44=206 Ind. Cas. 482 
(PC.). 

Sch. II, R. 23 — Cessation of interest — Rele- 
vant date. 

Interest on the creditor’s debt ceases from the data 
of the adjudication of the debtor. The Official As- 
signee is governed by the insolvency law and it is not 
open to him to disregard the provisions of the Act 
and consent to payment of interest after the debtor’s 
adjudication contrary to the Act. A.I.R. 1940 Mad. 
837=52 M.L.W. 89=(1940) 2 M.L.J. 621=1940 
M.W.N. 1205. 

Sch. II, R. 23 — Scheme of composition — 

Interest — When R. 23 (2), applies. 

When the question of allowing interest to creditors 
under a scheme of composition entered by an insol- 
vent with his creditor arises, the terms of the compo- 
sition itself must be taken into consideration, and if 
the scheme of composition itself contains something 
inconsistent with R. 23 (2), the terms of the scheme 
should prevail and the rule is not applicable. A.I.R. 
1930 Rang. 296=129 Ind. Cas. 509. 

Sch. II, R. 23 — Secured creditor — Not af- 
fected. 

Paragraph 23 of the Second Schedule applies to 
unsecured debts. Therefore a secured creditor can 
claim interest at contract rate up to the time of reali- 
zation. 83=Ind. Cas. 576=2 Rang. 197=A.I.R. 
1924 Rang. 352. 

Sch. II, R. 23 (2) — Insolvents carrying on 

family business — Deposits made by persons — 
Amounts carried forward from year to year with 
interest at twelve per cent, per annum — Proof of 
claim — Amounts on which interest is to be calcu- 
lated for purposes of dividend — Interest on 
amount whether can be calculated at six per cent, 
per annum for purposes of dividend — New debt 
if created by carrying forward old debt. 

The insolvents who were carrying on a family 
business were adjudged insolvents in 1946. In the 
books of their business it was shown that certain 
close relatives of the insolvents had made deposits 
during the years, 1917 to 1929, and that the amounts 
were carried forward from year to year with interest 
calculated at twelve per cent, per annum. The Official 
Assignee admitted the claims in respect of the depo- 
sits but in doing so he held that, for purposes of 
dividend interest should be calculated only at six per 
cent, per annum on the amounts originally deposited 
from the date of deposit to the date of adjudication. 

Held, that the debts provable were not the original 
debts but the capital sums consisting of a number of 
debts inclusive of interest which was calculated at 
the end of each year at twelve per cent, per annum 
and carried forward in the books of account, and 
that the depositors were entitled to take into conside- 
ration for purposes of dividend the capitalised amount 
shown to ihcir credit in the last account, namely of 
the year 1929, together with subsequent interest at 
six per cent, per annum from that date till the date 
of adjudication. 1948 M.W.N. 375=A.I.R. 1949 
Mad. 29=( 1948) 1 M.L.J. 463. 

PRESIDENCY TOWNS INSOLVENCY AND 
PROVINCIAL INSOLVENCY (SIND AM- 
ENDMENT) ACT (XXV OF 1939), S. 4— Ret- 
rospective operation. 

The Legislature did not intend to introduce into 
pending proceedings a new and shifting basis. The 
Legislature intended S. 4 to apply to proceedings 
commenced after the coming into operation of the 
Amending Act and to declare awards, the subject of 
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any such proceedings made before the coming into 
operation of the Amending Act, to be decree. Such 
awards, which would not otherwise be decrees thus 
now become decrees, for the purpose of such proceed- 
ings. A.I.R. 1944 Sind 217. 

PRESS ACT (I OF 1910) — Scope of— All 
presses before and after the Act are included — 
Jurisdiction — High Court. 

All printing presses, whether before or after the 
Act, are within the. purview of the Act. The ques- 
tion whether the contents of a newspaper specified 
in a Government Order of forfeiture under S. 4 of 
the Act is or is not of the description given in Cl. (1) 
of the section is the only matter left to the considera- 
tion of the High Court sitting as a Special Tribunal 
under the Act. 39 Mad. 1085=5 L.W. 1=(1916) 
2 M.W.N. 385=18 Cr.L.J. 157=21 M.L.T. 124= 
37 Ind. Cas. 525. 

Ss. 3 and 23 — Deposit of security — Time for 

— Not specified. 

S. 3 of the Act does net provide for the specifi- 
cation of any time within which the deposit rc^uira! 
is to be made and must be construed to mean that it 
must be made in a reasonable time. Where a person 
relieves himself of his obligation to deposit security 
in pursuance of a notice under S. 3 by disposing of 
the press and withdrawing his declaration he is not 
guilty under S. 23 (1). 37 Bom. 555=15 Bom.L. 

R. 580=14 Cr.L.J. 448=20 Ind. Cas. 608. 

S. 3, sub-S. (1), Provisos 17 and 22 — Magis- 
trate — Power to cancel order dispensing with 
security — Notice to printer if necessary — Revi- 
sion— C. P. Code, S. 115— Cr. P. Code, S. 439 
— Certiorari. 

S. 3. sub-S. (1) of the Press Act contemplates that 
in ordinary cases security shall be deposited by the 
owner of a printing press and the only duty of the 
Magistrate is to fix the amount and receive it. The 
Magistrate may dispose with the security for special 
reasons but the proviso gives him the power to cancel 
such dispensation and direct a deposit to be made. 
The action of the Magistrate in requiring or dis- 
pensing with a deposit or cancelling the dispensation 
is administrative not judicial; and the Magistrate is 
not bound, strictly speaking, to hear the person affected 
bv his order, though it may be more discreet to do so. 
The High Court is therefore not competent to revise 
the order of the Magistrate either under Ss. 435 
and 439 of the Cr. P. Code or under S. 115, C. P. 
Code assuming the order of the Magistrate to be a 
judicial or quasi- judicial order, the power to issue 
a writ of certiorari against any such order is taken 
awav tv S. 22 of the Press Act. Sentble. S. 115, 
C. P. Code and S. 435, Cr. P. Code have not taken 
away the jurisdiction of the High Court to issue a 
writ of certiorari in cases, not coming within the 
said provisions. 43 Mad. 146=37 M.L.J. 139=17 
A L T. 925=23 C.W.N. 986=21 Bom.L.R. 867= 
0919) M.W.N. 555=10 L.W. 451=20 Cr.L.J. 
593=26 M.L.T. 408=1 U.P.L.R. (P.C.) 74=46 

T . A . 176=52 Ind. Cas. 209 (P.C.). 

Ss. 3 (1) and 22 — Order by Magistrate on 

keeoer of press to deposit security — Revision by 
High Court. 

An order under S. 3 (1) is not a judicial but a 
ministerial act and cannot be quest ioned by the High 
Court. 20 P.R. 1918 Cr=32 P.W.R. 1918 Cr.= 
1W P.L.R, 1918=19 Cr.L.J. 740=46 Ind. Cas. 
516. 

S. 3 ( 1 ) — Proviso and Ss. 17 and 22 — "Any 

order” Revision — High Court — Jurisdiction. 


The above expression does not include an order 
dispensing with the deposit of security. The H.gh 
Court under Ss. 17 and 22 of the Act has no revi- 
sional power over proceedings under S. 3 of the Act* 
39 M. 1085=5 L.W. 1=(1916) 2 M.W.N. 885= 
18 Cr.L.J. 157=21 M.L.T. 124=37 Ind. Cas. 525. 

Ss. 3 (1) and 22 — Security order for, after 

once dispensing with same — Legality of. 

Per Abdur Rahim ( Offg .), C. J. and Seshagiri 
Aiyar, J . : — The Chief Presidency Magistrate cai.not 
demand security after having dispensed with it at 
the time of declaration Per Ayling, J . ; — Under S. 3 
(1) the Magistrate has the fullest discretion both 
as regards requiring security and determining the 
amount and this discretion is to be exercised not once 
for all but from time to time. The proviso to S. 3 

(1) gives additional power to the Magistrate over 
and above those conferred by the first para. "Any 
order' in S. 3 (1) includes also an order dispensing 
with security. Proceedings under S. 22 includes pro- 
ceedings under S. 3 (1). 30 Mad. 1164=4 L.W. 
625=(1916) 2 M.W.N. 497=32 M.L.J. 151=21 M. 
L.T. 190=18 Cr.L.J. 239=37 Ind. Cas. 607. 

Ss. 3 (1) and 23 — Order cancelling exemp- 
tion from security — Order relating to security 
for newspaper — Newspaper stopped, but press 
used — Whether liable. 

Where a Magistrate, cancelling the exemption secu- 
rity ordered on the passing of the Act (1 of 19l0) 
required security for newspaper from the accused, 
who owned a press and printed a newspaper and the 
accused stopped publishing the newspaper, but used 
the press a conviction under S. 23 of the Act cannot 
be upheld. 16 Bom.L.R. 87=15 Cr.L.J. 297=23 
Ind. Cas. 505. 

Ss. 3 (1) and 2 and 23 — Order under S. 3 

(2) by District Magistrate if ultra vires — Requi- 
sites — Revision — Government of India Act, 
S. 107. 

An order under S. 3 (2) of Act (I of 1910) could 
be passed only by a Local Government. As it did 
not appear on what ground the exemption from 
depositing security had been originally granted and 
on what ground the District Magistrate required 
security to he deposited at a later stage, the order 
of the District Magistrate was bad and liable to bo 
set aside by the High Court, under S. 17 of the 
Government of India Act, 1915. 4 Pat. L.W. 155 
=19 Cr.L.J. 355=44 Ind. Cas. 579. 

— — Ss. 4, .17 and 22 — Deposit — Forfeiture — 
Bringing into hatred or contempt — Attack on 
system — Bureaucracy — Criminal appeal— Prac- 
tice of the Judicial Committee. 

S. 4 of the Press Act and the analogous prov’sions 
of Ss. 124- A and 153- A of the Penal Code attempt 
to balance two important public considerations: the 
undesirability of anything tending to excite s-d t on 
or to excito strike between classes and the undesir- 
ability of preventing bona fide argument for reform. 
In applying these balancing principles different minds 
may come to different results. Tn substance the ques- 
tion under S. 4 (1) (c) is this; are the passages 
such as in. fact to excite or do they disclose an at- 
tempt" (which implies intention) to excite hatred, con- 
tempt or disaffection towards the Government or any 
class or section of His Majesty’s subjects in Tnd : a 
and in judging the question of intent the publisher 
must be deemed to intend that which is the natural 
result of the words used having regard, among o her 
things the character and description of the public 
hkely to read the words. An attack on a school of 
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opinion does not necessarily involve excitement to 
hatred or contempt of those who hold that opinion. 
But one is apt to lead to the other and regard must 
be had to the fact that those words in Cl. U) which 
refer to the hatred or contempt of a class or section 
are not limited by Expin. II. In this respect the 
Penal Code differs from the Press Act. 

Held, that the attacks on the bureaucracy or Anglo- 
Indians, in the case under appeal, were calculated, 
whatever might have been the primary object of the 
writer, to bring into hatred or contempt His Majesty’s 
Civil Servants in India. The Board observed that 
as the statute applicable to the case had been properly 
construed by the High Court, they would not having 
regard to the constitutional limitations on their func- 
tions in criminal cases, interfere on appeal. 43 Mad. 
146=37 M.L.J. 139=17 A.L.J. 925=23 C.W.N. 
986=21 Bom.L.R. 867=(1919) M.W.N. 555=10 
LAV. 451=20 Cr.L.J. 593=26 M.L.T. 408=1 U. 
P L.R. (P.C.) 74=46 I. A. 176=52 Ind. Cas. 209 
(P.C.). 

Ss. 4 and 20 — Scope of — “Government, esta- 
blished by law” — Meaning of. 

An article may well be beyond the bounds of the 
Penal Code and yet be drawn into the net of the 
Indian Press Act. Per Curiam . — The truth of the 
facts alleged in the article is no ground for taking 
the case out of the operation of S. 4 of the Press 
Act, and evidence is not admissible to prove their 
truth. Both the Crown and the accused may, under 
S. 20 of the Press Act, give in evidence other copies 
of the newspaper published after the commencement 
of the Act in aid of the roof of the nature and ten- 
dency of the matter contained in the offending article. 
Per 1 V aodrofje, J. ( Fletcher , J agreeing ). — When 
the words of a document arc plain and unambiguous 
extrinsic evidence to explain it is not admissible.cvcn 
where the intention of the writer is rightly in issue. 
In judging of the question of intent, the publisher 
must be deemed to intend that which is the natural 
result of the words used. The words “Government 
established by law in India” in S. 4 arc not to be 
construed as indicating only the supremacy of the 
British Crown in India and the British co " ncct ’?!2 
with it. as opposed to independence. 23 C.W.N. 1057 
=30 C.L.J. 289=54 Ind. Cas. 578 (S.B.). 

S. 4 (1) 3 (1)— Notice, essentials of. 

S. 4 does not require that the words complained 
of shall be stated verbatim in the notice but only 
that they shall be started or described. S. 4 ot the 
Prcis Act in very comprehensive. It is not necessary 
that the words complained of should be 111 themselves 
seditious nor is it necessary that they would bring 
into hatred or contempt His Majesty or the Govern- 
ment established bv law in British India. It is suth- 
cien, if they have this effect with regard to any class 
or section of His Majesty’s subjects in British Ind.a. 
It is not necessary that they should directly bring 
about this result. If they are likely or may have 
a tendency either directly or indirectly and whether 
by inference, suggestion, etc. ; then they come within 
;no mischief of the section. 

It is legitimate to advocate in writing it change in 
the system of the Government or in existing social 
conditions and to urge the community or any section 
thereof to combine for this purpose. It is also legiti- 
mate to compare unfavourably existing conditions 
with those of a by-gone age, but this can be done 
only if l he method employed docs not infringe S. 4 
of the Press Act. Whatever the intention of the 
writer may be, he must take care to guard his langu- 


age that it should avoid a tendency to bring into 
hatred of contempt the Government of any class ol 
his Majesty’s subjects in British India. 4 Pai.L.J. 
174=( 1919) Pat. 65=20 Cr.L.J. 177=49 Ind. Cas. 
593 (F.B.). 

S. 4 — Whether ultra vires of the Indian 

Legislature — Preaching Home Rule, if obnoxi- 
ous — ‘Disaffection’ ‘hatred’ ‘contempt’ — Meaning 
— Reference to non-Indian element in Govern- 
ment of India — ‘Government established by law 
in British India’ — Object of S. 4, Cl. (e) — S. 4 
(1) Expl. 2 — Intention of writer, bow far rele- 
vant — Penal Code, Ss. 124-A, 153-A — Difference 
between these sections and S. 4, Press Act- 
tendency’ explained — S. 4 of the Press Act is 
not ultra vires of the Indian Legislature. 

A publicist cannot be allowed to attribute improper 
motives to the Government, but otherwise the preach- 
ing of Home Rule for India consistent with the loyalty 
to the Crown is not by itself bad under S. 4 of the 

Act. :• T} },i . .. . , , 1 

The words “Government established by law in 
British India” mean an established authority entitled 
and able to administer the public affairs of the coun- 
try, and are not identical with any particular indi- 
viduals administering the Government. They must 
be interpreted in the light of S. 3 of the General 
Clauses Act and so interpreted to include the Govern- 
ment of India and all local Governments. 

The Government in India, as well as the supre- 
macy of the Crown and the British connection, is in- 
cluded in the expression “Government established by 
law in British India.” 

All forms of ill-will towards the Government in- 
cluding hatred, contempt, enmity, dislike, hostility 
are included in the words ‘Disaffection’. The words 
‘Hatred and contempt’ mean something more than 
disapproval or dislike. 

Suggestions of replacing non-Indian elements in the 
Government by Indian elements with a view to secur- 
ing greater efficiency and advantage are legitimate, but 
it is objectionable to speak of the foreign character 
and origin of the Government and thus arouse hatred 
and contempt against.it. 

The intention of the writer or editor is not rele- 
vant except under Explanation II which protects com- 
ments on the Government’s measures and actions 
which do not excite hatred or contempt against the 
Government. But the protection is afforded only to 
comments on the Government’s measures and actions 
and not to attack on the Government itself. 

Articles other than those in question can be con- 
sidered in aid of the proof of the general nature, 
tendency and policy of the newspaper concerned ; and 
the burden of disproof of any such bad tendency as is 
mentioned in the sub-clauses to S. 4 rests on the 
person forfeiting the security. The word ‘tendency’ 
simply signifies the natural effect on a normal under- 
standing per Ayling, J. — There is nothing in the Act 
which throws the onus on the applicant. The words 
themselves form the main evidence in the case. 

No warning or explanation is necessary before the 
Government takes action under S. 4 of the Act; 
and the section covers also writings put in through 
mere carelessness. 

(Per Scshagiri Iyer, /.)— S. 4, Clause (e) is 
aimed at language which is likely to render the co- 
operation between different races living in Tndia im- 
possible. The language must be such as to lead to 
the breaking of the peace. 

The language of S. 4 (1) of the Press Act is 
wider than the corresponding provisions in Ss. 124-A, 
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153 of the Penal Code. 39 Mad. 1085= (1916) 2 
M.W.N. 385=5 L.W. 1=18 Cr.L.J. 157=21 M. 
L.T. 124=37 Ind. Cas. 525. 

Ss. 4 and 19 — Questions to be decided — Re- 
levancy of expression. 

The question to be decided by the Chief Court 
would be whether the Government is entitled to take 
exception to writings in the vernacular newspaper in 
India of which the result is not to allay excitement, 
but to stair up fresh trouble. 

Where it is impossible for the Chief Court to say 
that the Local Government with which the responsi- 
bility rests for determining how far real danger arises 
has acted wrongly, it will not set aside the order of 
forfeiture passed by the Government. 211 P.L.R. 
1914=37 P.W.R. 1914 Cr.=15 Cr.L.J. 493=28 
P.R. 1914 Cr.=24 Ind. Cas. 581. 

Ss. 4, 12, 17, 19 and 22— Onus under S. 4— 

Jurisdiction of High Court — Extent of scope. 

In an application under S. 17 of the Act, to revise 
the order of forfeiture under S. 12 of the Act, the 
onus is on the petitioner to show that it was impossible 
for the pamphlet to come under S. 4 of the Act. The 
functions of the High Court are limited to consider- 
ing whether the petitioner has discharged that onus. 
The High Court has no jurisdiction to pronounce on 
the wisdom or unwisdom of the order of forfeiture. 

The direction in S. 12 of the Act (‘stating the 
grounds of its opinion’) is mandatory and mere citing 
of the words of the section without setting out the 
facts forming the basis of the opinion is not a suffi- 
cient compliance with that direction, but the High 
Court is barred by S. 22 from questioning the lega- 
lity of the forfeiture on that ground. 

In an enquiry under the Act the question of the 
intention of the publisher or writer is not directly 
material. 41 Cal. 466=14 Cr.L.J. 497=18 C.W. 
N. 1=20 Ind. Cas. 977. 

■ S . 4 — Presumption that the declarant had a 
hand in the printing of a book — Object of de- 
claration — Attempt necessarily involves inten- 
tion. 

A declaration under S. 1 is intended by the legis- 
lature to fasten responsibility for the conduct of the 
press on the person declaring. When a hook is com- 
plained of as seditious or libellous the Court may pre- 
sume that the owner of the press had a hand in the 
printing and was aware of the contents and character 
of the hook. Courts should be careful to draw no 
inference of guilt against the declarant from the mere 
fact of declaration and must consider the stirro nd- 
ing circumstances and probabilities to enable them 
to arrive at a conclusion whether the declarant had 
a hand in the printing and publishing so as to bring 
him with the particular section of the Penal Code. 
Per Heatnn, J . — An attempt to do a thing must ne- 
cessarily involve some intention. 35 Pom. 55=12 
Bom.L.R. 675=11 Cr.L.J. 546=7 Ind. Cas. 937. 
S. 4 (1)— ‘Article'. 

The expression "article” ordinarily means a literary 
composition of which the editor is actually or pre- 
sumptively the author and the same thing cannot 
be said with respect to a paragraph containing news 
communicated bv a correspondent. Put if the para- 
graph in question falls within the ambit of «ub-S. 
(1) of S. 4, the keeper of the Press cannot der : ve 
any help from the fact that it was wrnnclv described 
as an "article” in the Government communique or 
that there was an erroneous impression that it was 
also accompanied by an article. 71 Ind. Cas. 519= 


3 Lah. 405=24 Cr.L.J. 167=5 P.W.R. Cr. 1923= 

A. l.R. 1923 Lah. 61 (S.B.). 

S. 4 (1)— Order made by Govemor-General- 

in-Council at Delhi are orders of Local Govern- 
ment at Delhi. . 

High Court has no jurisdiction to interfere with 
the orders of a foreign Local Government the orders 
having been issued under S. 4 (1) of the Act. 42 
Cal. 730=16 Cr.L.J. 698=30 Ind. Cas. 746 (S. 

B. ). 

S. 4 (1) (c) — Motive and construction of 

article — Evidence as to motive is irrelevant— 
Attack upon certain policemen is not attack 
upon Government — A few policemen do not 
constitute a class or section of His Majesty s 
subjects. 

If the words in their plain grammatical meaning 
are of the nature mentioned in S. 4 (1) (c), it is 
immaterial whether the editor acted in good faith or 
otherwise. It is only in connection with comments 
expressing disapproval of the measures of the Go- 
vernment that the protection afforded by Explanation 
II to the sub-section can be invoked, and then it can 
be shown that the comments were made with a view to 
obtain alteration of the measures of the Government 
by lawful means. The phrase ‘‘The Government 
established by law in British India” includes the col- 
lective body of men authorised by law to administer 
executive Government in British India,, as distin- 
guished from any particular set of administrators or 
individuals administering the country for the time 
being. An attack upon certain policemen at a parti- 
cular place does not convey any reflection upon the 
governing authority. It is necessary, to draw a clear 
distinction between the Government and individual 
officers employed under the Government ; words bring- 
ing the former into hatred or contempt constitute 
sedition but similar words directed against the latter 
can only infringe the law of libel. A class or S J C " 
tion as contemplated by cl . (c) connotes a well de- 
fined group of His Majesty’s subjects and a fortui- 
tous concourse of one or two Inspectors or Sub- 
Inspectors and a few policemen, who happen to be 
emploved at a particular place, cannot be des’gnatd 
a section of His Maiesty’s subjects much less a 
class thereof. 71 Ind. Cas. 519=1 Lah. 40'=24 Cr . 
L.T, 167=5 P.W.R. Cr. 1923=A.I.R. 1923 Lah. 
61 (S.B.). 

S. 4 (1) (c) — Act if ultra vires — “Govern- 
ment established by law” — Meaning of. 

The Press Act is not ultra vires the legislature 
“Government established by law in British Ind a” 
means the established authority which governs the 
country and administers its public affairs and includes 
the representatives to whom the task of Government 
is entrusted. The word ‘Government’ in Ss. 2 and 

4 of the Act is equivalent to Government established 
by law in Rritish India. 43 M. 146 P. C., boll. 
When a newspaper published articles which conveyed 
to an ordinary person the idea that the rulers of this 
country “in addition to incompetence, cowardice and 
heartlessness” where guilty of slaughter of innocent 
people in order to terrorise them into subjection, and 
to crush out all kinds of political movements and 
national aspirations, held that the Government was 
Justified in forfeiting the security. 42 All. 233=18 
A. L.T. 11=21 Cr.L.T. 238=2 U. P.L.R. (All.) 1 
=55 Ind. Cas. 110 (S.B.). 
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Ss. 4 (1) (c), 17, 19 and 20 — Disaffection — 

Intention of writer — Government established by 
law. 

The word ‘disaffection’ includes disloyalty and all 
feelings of enmity and the duty of the High Court 
under S. 19 is limited to a consideration of the ques- 
tion whether the order of forfeiture is justified by 
the words and tendencies of the article. 

The intentions or motives of the writer arc irrele- 
vant, the possible results of the article arc to be 
considered. 

Under S. 17, the petitioner should show that the 
article did not. as a matter of fact, contain any word- 
signs or visible representations likely or having a 
possible tendency to excite disaffection towards His 
Majesty or the Government in India or the Cabinet 
in England. 

Per Johnstone, J . — The truth of a statement is not 
a sufficient justification. The time when the stato- 
ment is made and the circumstances should also be 
considered in coming to the conclusion. 21 P.YV.R. 
1915 Cr.=16 Cr.L.J. 274=19 P.R. 1915 Cr.=28 
Ind. Cas. 322. 

S. 4 ( 1 ) (c) — ‘Government established by 

law in British India’ — Meaning. 

1 ho words ’Government established by law in Bri- 
tish India’ include local Governments. 

\\ here the whole tone of an article was beyond 
fair comment, the Chief Court will not interfere with 
the order of forfeiture of security made by the Go- 
vernment in respect of the press publishing the news- 
paper. 210 P.L.R. 1914=36 P.W.R. 1914 Cr.= 
15 Cr.L.J. 490=27 P.R. 1914 Cr.=24 Ind. Cas. 
578. 

Ss. 4 (1), ExdI. II and 20 — Notice what 

should contain— Evidence. 

In a notice issued under S. 4 (1), the particular 
passage objected to, in an article need not be specified. 
E.xpl. II fo S. 4 does not apply to the 
case were the gravity of the charge made by 
Government against the article is not so much 
that, it contains “comments” on the acts of the autho- 
rities as that it consists of an account of certain events 
cn inaccurate, so misleading and so unfair to those 
authorities ns to he likely apart from all "comments” 
to o\citc the feelings mentioned in the notice. Other 
articles from other issues of the paper containing the 
article in question are admissible for the purpose 
specified in S. 20 of the Act alone (i.e.) ‘in aid of 

tlu* proof of the nature or tendency of the said arti- 
cle-' . 

The hatred and disaffection likely to be excited 
must he shown to he against the Indian Government, 
but an inaccurate and unfair statement of account 
of ill-treatment of Indians elsewhere in British domi- 
nions becomes relevant. 16 Gr.L.T. 555=33 P.W. 

R 1915 Cr.=15 P.R. 1915 Cr.=29 Tnd. Cas. 827. 

S 8 — Order under. Revision. 

\n onkr passed under S. 8 is not subiect to revi- 
i‘'"i by the High Court, though the section under 
‘ h : h *ho order \va« issued was not mentioned. 17 
r W X 1245=15 Cr.L.I. 145=22 Ind. Cas. 721. 

8 s 9 and J9 — Application for interference 

— Setting aside order of forfeiture. 

■ r i 1 not open to the Court to do anything more 
•I m either r*»»ert the application, or set aside the 
order of forfeiture as a whole: the Court cannot 
'' rii. n. between the forfeiture of security and 
additional forfeiture of the Press permitted bv 
0 211 P.L.R. 1914=37 P.W.R. 1914 Cr.= 


(<910), S. 4. 2060 

15 Cr.L.J. 493=28 P.R. 1914 Cr. =24 Ind. Cas. 
581. 

Ss. 9 and 17 — Paper — Notice — Specification 

of words — ‘Government', meaning of scope of 
action. 

A notice under S. 9 of the Act specifying the name 
of die correspondent and headings of the letters, is a 
sufficient compliance with the law as to specification. 
The ojectionable passages need not be quoted. 

The Act does not provide for an opportunity being 
given to the publisher of showing cause against the 
notice. ‘Government’ in the Press Act has the same 
extended meaning as S. 3 (21) and S. 3 (29) of the 
General Clauses Act X of 1897. 

Charges made against the Government of the Fron- 
tier Provinces involve forfeiture of security under the 
Act. The truth or the falsehood of the statement 
in_the paper does not concern the Court in proceed- 
ings of the Press Act. 14 P.R. 1913 Cr.=14 Cr. 
L.J. 50=6 P.W.R. 1913 Cr=37 P.L.R. 1913=18 
Ind. Cas. 347. 

Ss. 17 and 4 — Forfeiture of security — Set- 
ting aside — Defect in notice — Seditious intent— 
“Intention” and “Tendency” — Evidence admissi- 
ble — Justification by truth — Extrinsic evidence, 
if admissible — Evidence Act, Ss. 92, 98 and 14 
— Onus of proving order of forfeiture wrong. 

Per Curiam. — Upon an application under S. 17 
of the Press Act (I of 1910) to set aside an order 
of forfeiture of security, the Court has to sec whe- 
ther the article in question is obnoxious to the pro- 
visions of S. 4 of the Act. Defect in the form of 
notice under S. 4, sub-S. (1) is no ground for setting 
aside the order of forfeiture. It is Expln. II to 
S. 4 which imports consideration of the writer’s 
intention. The explanation does not cover all the 
cases comprehended in cl. (c). The explanation does 
not apply where the words used have a tendency to 
bring into hatred or contempt, etc. The question of 
intention is only material if the Court has to deal with 
comments on the measures (meaning thereby the legis- 
lative measures or action of the Government or the 
administration of justice). These comments again 
are not protected if they, in fact, excite or attempt 
to excite hatred, contempt or disaffection. Per 
Mookcrjce. — Comments of the character mentioned 
in Expln. II to S. 4 of the Act mav be permissible 
even though they arc likely or mav have a tendency 
to produce the corresponding result mentioned in cl. 
(c), but they must not excite or constitute an attempt 
to excite hatred, contempt or disaffection. The term 
“Measures” in the explanation was intended to apply 
to legislative measures. Upon an application en ter 
S. 17, the Court does not approach the case with the 
presumption that the order is erroneous. The burden 
lies upon the Petitioner to establish that the publi- 
cation is not of the nature described in S 4. sub-S. 

(!) of the Act. 23 C.W.N. 1057=30 C.L.J. 289 
=54 Tnd. Cas. 578 (S.R.). 

Ss. 17 and 22 — High Court, power of — 

Order forfeiture — Revision — Grounds for. 

The powers of the Court set in S. 19 are confined 
to setting aside of the order upon one ground and 
no other, vis., that the writing in question is not of 
the nature described in S. 4 (1). The result is that 
although the notification does not. under S. 4, com- 
ply with the provisions of the Act, the High Court 
is barred from questioning the legality 
of the forfeiture which the notification purports to 
declare. 4 Pat.L.T. 174=1910 P.H.C.C. 65=20 
Cr.L.J. 177=49 Ind. Cas. 593 (F.B.). 
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Ss. 17, 18 and 19 — Government of India Act, 


S. 65 (2) — Jurisdiction of special tribunal under 
the former Act to consider if it contravenes the 
latter Act. 

The High Court sitting as a special tribunal under 
Ss. 18 and 19 of the Press Act is not entitled to 
-consider the question of the contravention or other- 
wise of S. 65 ( 2 ) of the Government of India Act 
by the Indian Legislature in passing the Press Act. 

Obiter . — Nor does S. 17 of the Press authorise the 
High Court to question a Magistrate’s proceedings 
tinder S. 3 of the Act though without jurisdiction. 
39 Mad. 1085=5 L. W. 1 =( 1916 ) 2 M.W.N. 385 
=18 Cr.L.J. 157=21 M.L.T. 124=37 Ind. Cas. 
525 . 

•S. 17 — Limitation Act, S. 5, Applicability of — 


“Within two months from the date of such order.” 

• 

The words “ within two months from the date of such 
order ” should be construed strictly and literally and 
cannot be understood to mean “ within two months 
from the date of receipt of such order.” S. 5 of the 
Limitation Act has no application under S. 17 of the 
Press Act. 15 Cr.L.J. 222=1126 P.L.R. 1914=16 P.R. 
1914 Cr. = 32 P.YV.R. 1914 Cr. = 22 Ind. Cas. 1006 
(S.B.). 

S. 22 — Declaration under — Notice to all persons. 

A declaration under S. 22 is notice to all persons 
of the fact of the Government having declared the forfei- 
ture and not of the forfeiture having been legally made. 
39 Mad. 1085 = 5 L.W. 1 =(1916) 2 M.W.N. 385=18 
Cr.L.J. 157 = 21 M.L.T. 124 = 37 Ind. Cas. 525. 

PRESS AND REGISTRATION OF BOOKS ACT 
(25 OF 1867). See also COPYRIGHT ACT. 

Scope — Publisher and printer undergoing im- 
prisonment — Article published during such im- 
prisonment — Liability for it. 

Though a declaration under the Press and Registration 
of Books Act makes a printer and publisher prima r acie 
liable as such printer and publisher for anything written 
in journal of which he became the printer and publisher, 
still he may rebut such a presumption. Where in 
respect of an article falling under S. 124-A, Indian Penal 
Code, the printer and publisher (accused) is able to 
prove that at the time of the appearance of the said 
•objectionable article in his Journal he was actually' 
undergoing imprisonment, he could not be deemed to 
have had any control of the press or held liable for the 
publication of the said article. (1950) 2 M.L.J. 776. 

Scope — Change in person of keeper of press — 

Fresh declaration if necessary. 

There is nothing in the Act to suggest that any fresh 
declaration should be filed in the case of any press which 
has once been declared and which continues at the 
same address. The Act docs not appear to provide 
for a change in the person of the keeper of the press. 
8 O.W.N. 25=130 Ind. Cas. 380 = 32 Cr.L.J. 545 = 
6 Luck. 5i4=A.I.R. 1931 Oudh 81. 

S. x — Definition of “ book ” is exhaustive. 

The definition of “ book ” as given in S. 1 of XXV 
of 1867 is exhaustive. It is wrong to say that the “ hook ” 
may include documents other than those specifically 
mentioned in the definition. A.I.R. 1940 Pat. 618 = 
21 P.L.T. 675=42 Cr.L.J. 78=191 Ind. Cas. 106. 

S. x — Document consisting of only one sheet 

cannot be regarded as book. 

The Press and Registration of Books Act does not 
contemplate that a single sheet of paper in which a 
writer publishes an article relating to some current 
topic should be regarded as a book of which a copy is 
required to be delivered to the officer concerned under 
the Act., A.I.R. 1940 Pat. 613=21 P.L.T. 675=42 
Cr.L.J. 78 = 191 Ind. Cas. 106 = 7 B.R. 145. 


3 — Word “ paper ” in S. 3, means newspaper. 

The word “ paper ” in S. 3, Press and Registration of 
Books Act is synonymous with newspaper as defined in 
the Act. A.I.R. 1943 Lah. 1=43 Cr.L.J. 897 = 44 
P.L.R. 524=I.L.R. ( 1943 ) Lah. 95 = 202 Ind. Cas. 735 

Ss. 3 and x — Poster containing appeal to public 

for peace after communal riots — Appeal printed 
on single sheet of foolscap paper — Whether book 
or pamphlet. 

A poster styled as aman ki appeal (an appeal for peace) 
was issued shortly after a communal disturbance at 
Sargodha in July 1940. In it, the writer made a fervent 
appeal to the people of Shahpur District to live in peace 
and harmony, not to play in the hands of mischief- 
mongers, and not to do anything which would embitter 
feelings between the various communities or accentuate 
differences between the rural and urban population. 
The “ appeal ” consisted of a few lines and was printed 
on a single foolscap sheet : 

Held , that the poster could not, by any stretch of 
reasoning, be considered to be anything analogous to a 
book or newpaper or a pamphlet. 

Lacuna in the Press and Registration of Books Act, 
in so far as it omits to define the phrase “ paper printed.” 
pointed out. A.I.R. 1943 Lah. 1=44 P.L.R. 5 ^ 4=43 
Cr.L.J. 897 = 1. L.R. (1943) Lah. 95 = 202 Ind. Cas. 

735 - 

Ss. 3, 4, 12 — Circulation of leaflets without prin- 
ter’s name — Onus of proving that leaflet was 


printed in British India. 

Where a young school boy was found to be in possession 
of and distributing certain leaflets without printer’s 
name etc. : 

Held, that the burden was on the prosecution to prove 
that the paper was printed within British India for con- 
victing the boy under S. 12 of the Press and Registration 
of Books Act, 1867. A.I.R. 1931 Cal. 641=35 C.W.N. 
778=33 Cr.L.J. 91 = 134 Ind. Cas. 1197. 

Ss. 3, 4, 5 — ‘ Press,* ‘printing,’ ‘ newspaper’* 

m v* . rn m • • . « _ _ J 1 • .A 


meanings of — Cyclostyling with Roneo duplicator, 
whether printing. 

A Roneo duplicator is not a printing press and cyclosty- 
ling by means of such a duplicator does not amount to 
printing within the meaning of Ss. 3, 4 and 5, Press and 
Registration of Books Act. 

The word ‘ printing’ in the said Act must be constru- 
ed in its strict narrow sense of typography. A.I.R. 
1931 Nag. 177 = 27 N.L.R. 270 = 32 Cr.L.J. 1266 = 
134 Ind. Cas. 854. 

S. 4 — Object of. 

S. 4 appears to have been enacted with 5 adouble 
motive. The first is that the executive authorities shall 
note where the press is situated and the second that they 
shall know who is the person in charge. A.I.R. 1931 
Oudh 31=6 Luck. 514 = 32 Cr.L.J. 545 = 8 OAV.N. 
25=130 Ind. Cas. 380. 

S. 4 — Letter of proprietor intimating change 


of manager, whether amounts to fretsh declaration 
— Prosecution for keeping press without decla- 
ration. 

On 6th June, 1929, the accused mane an application 
to the District Magistrate is which he stated that he 
was starting a printing press at a certain place and 
that he has appointed one L as manager and requested 
the District Magistrate to accept a declaration under 
S. 4 of the Press Act signed by L. The declaration was 
signed and sealed by the District Magistrate on 17th 
June, 1929. On 12th July, 1930, the accused submitted 
a letter stating that L had resigned from the press refer- 
ring to it as ‘ our press ’ and that he was. therefore, no 
more the manager of that press. The letter was expressly 
signed by the accused as ‘ proprietor.’ It was accepted 
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and filed by the District Magistrate. On 25th August, 
1930, the accused made a second declaration under S. 4 
in his own name. The accused was charged with having 
kept a press from 12th July, to 24th August, 1930, without 
making a declaration. 

Held, that the letter of 12th July, 1930, amounted to 
a declaration by the accused under S. 4 and must be 
rcgai ded as having been accepted as such and the accused 
was not guihy of any offence. A I.R. 1931 Oudh 81=8 
O.W.N. 25 = 32 Cr.L.J. 545 = 6 Luck. 514=130 Ind. 
Cas. ?8o. 

S. 4 — ‘ For the printing of books or papers,* 

interpretation. 

The words “ for the printing of books or papers ” are 
an adverbial phrase modifying the verb “ keep” in the 
sentence “ keep in his possession .” They arc not an 
adjectival phrase modifying the noun “ press .” They 
refer to the object of the possessor of the machine. A.I.R. 
1931 Pat. 351 = 10 Pat. 492=12 P.L.T. 767 = 32 Cr.L.J. 
1063=133 Ind. Cas. 682. 

Ss. 4, 3 — T he word ‘papers interpretation. 

The word ‘ papers ’ in Ss. 3 and 4 is. practically 
not exactly, synonymous with newspaper as defined i n 
S. 1 of the Act. A.I.R. 1931 Pat. 351=10 Pat. 492 = 
12 P.L.T. 767 = 32 Cr.L.J. 1963=183 Ind. Cas. 682. 


S. 4 — Declaration made under the Act — Effect 

of flic declaration — The declarant taking no part 
in the management of the pres6 — Publication of 
sed'tious book at the press — The declarant having 
no knowledge of the sedition and having no inten- 
tion to publish it — Penal Code (45 of i860). Sec. 
124 — Sedition — Intention. 

'I he accused had made a declaration under S. 4 of the 
Press Act (25 of 1867), that he was the owner of a 
certain press called the Atmaram Press. The manage- 
ment of the press was carried on by another person who 
looked after the whole concern. At this press was printed 
a bulky book which purported to be one devoted to 
metaphysics and philosophy anti was styled “ Ekashloki 
site.” It also contained a seditious matter at long and 
varied intervals and interpersed with discussion of reli- 
gious matters. The accused took no part in the manage- 
ment of the press nor did it appear that he had read the 
book or acquainted himself with the nature of it. lie was 
charged with the offence made punishable under S. 124-A 
of the Indian Penal Code and convicted of the same. 
On appeal, 

Held, by Chandavarkar, J. that the cumulative effee 1 
of the surrounding circumstances was such as to make i l 
as probable that the accused had not read the book as 
that he had known its seditious object and that evidence 
having thus been eventually balanced and equivocal 
a reasonable doubt arose as to the guilt of the accused the 
bcnelit of which must be given to him. 

Held, by Heaton, J., that it was impossible to convict 
the accused under S. 124-A of the Indian Penal Code 
unless it was found that he had an intention of existing 


disaffection and that the evidence fell very far si ort 
ol proving the intention. 

Per Chandavarkar , J . — A declaration made under S. 
of the Press Act, 1867, is intended by the legislature to 
have a certain effect, namely^ that of fastening responsi- 
bility for the conduct of the press on the person declaring 
in respect of matters where public interests are involved. 
r J hei r-lore when a book complained of seditious or libel- 
lous matter is printed in a press the court performing the 
functions of a jury may presume that the owner had a 
hand in the printing and was aware of the contents and 
character of the book. But whether such a presumption 
is warranted in any individual case must depend upon 
its own facts and circumstances. The presumption 
however is not conclusive ; it is not one of law but of fact 
and it 13 open to the accused to rebut it. The object of 


making a declaration under S. 4 »s to create a sense of 
responsibility so that if any public mischief occurs owing 
to any action or conduct of the press, the law can at 
once know who must pnma facie, be held responsible for it-. 
At the same time the court should be careful to draw no 
inference of guilt against the declarant from the mere fact 
of the declaration but must consider the surrounding’ 
circumstances and probabilities to enable them to arrive 
at a conclusion whether the declarant had a hand in the 
printing and publishing so as to bring him within the- 
operation of S. 124A of the Indian Penal Code, where the 
charge is under that section. 

Per Heaton, J. An attempt to do a thing must neces- 
sarily involve some intention ; for a man cannot be 
said to attempt to do that which he has absolutely no- 
knowledgc of doing and no intention to do. 35 Bom. 
55 = 11 Cr.L.J. 546=12 Bom.L.R. 675 = 7 Ind. Cas. 937. 

4 — Object. 

S.4 appears to have been enacted with a double motive.. 
The first is that the executive authorities shall note where 
the press is situated and the second Is that they shall know 
who is the person in charge. A removal of the premises- 
clcarly deprives the executive authorities of their know- 
ledge as to the location of the press. But the same 
cannot be said where there is a change in the personnel 
of the keeper of the press. 8 O.W.N. 25=6 Luck. 514= 
130 Ind. Cas. 380 = 32 Cr.L.J. 545=A.I.R. 1931 Oudh 
81. 

Ss. 5, 12 — Person selling pamphlet or paper in 

streets — Offence — Publisher, who is. 

The publisher of the paper referred to in S. 3 and 
S. 5 of the Press and Registration of Books Act is the 
man who publishes it in the ordinary sense of the term, 
that is to say, arranges with the proprietor for its distri- 
bution, and a mere seller or distributor of the paper is 
not a publisher under cither of those sections. The 
only person who can be guilty of publishing under S. 12 
is the person who is performing the act of a publisher 
within Ss. 3 and 5. 

Consequently, a person distributing in streets certain 
pamphlets or papers giving notice of a certain meeting 
cannot be made liable under S. 89. A.I.R. 1937 Bom. 
28 = 38 Bom.L.R. 1115 = 38 Cr.L.J. 145=166 Ind. Cas. 
263. 

S. 7 — Presumption under — Identity with pub- 
lisher of offending matter on production of copy of 
declaration — Whether can be deduced — Penal Code, 

S. 500. 

At the trial of a person for publishing a libel con- 
tained in a newspaper, the presumption permitted to 
be raised bv S. 7 of Act (25 of 1867) as to his identity 
with the publisher of the offending matter, on production 
of the copy of his declaration given under S. 5 (2), i hid, 
is restricted to the prima facie proof that he was the publi- 
sher only at the place specified in the declaration and does 
not extend to the proof of the fact that lie was also the 
publisher of the libel at places not specified in the decla- 
ration. A.I.R. 1935 Nag. 90 = 36 Cr.L.J. 744=155 Ind. 
Cas. 450. 

S. 7 — In (he case of periodicals, an initial presumption 

as regards such knowledge might be raised under S. 7 
of the Press and Registration of Books Act, 1867. Rut 
in the case of mere pamphlets, no such presumption 
arises and the fact that the accused is the declared keeper 
can, therefore, be only taken into consideration along with 
circumstances in coming to a decision as to whether 
the appellant has any knowledge of the contents of the 
pamphlet. A.I.R. 1931 Lah. 182 = 32 Cr.L.J. 681 = 

12 Lah. 483 = 32 P.L.R. 740=131 Ind. Cas. 273. 

Ss. 7 and 4 — Authorship and knowledge of con- 
tents of books — Presumption — Person named as 
author in a book is not necessarily to be presumed 
as author — Declaration under S. 4 is not evidence 
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to presume knowledge of contents on the part of 
maker. 

Per Shah , Ag. C.J. — There is no presumption as regards 
a book that the person whose name appears as the author 
is the author thereof. The statement from the Manager 
of the Press cannot be treated as evidence of the facts 
stated therein. 

The declaration under S. 4 of the Act is not evidence 
of his knowledge of the contents, though it is a fact which 
along with other evidence in the case must be considered 
in deciding the question of fact. The fact of a person’s 
being »he keeper of the Press and the printer of the 
pamphlet by itself docs not imply any knowledge of the 
contents. Some evidence which would indicate a know- 
ledge of the contents on his part is necessary. There is 
no provision in the Act as to the presmuption to be 
drawn from a declaration made under S. 4 and the names 
of the printer and publisher printed under S. 3 as there is 
Under S. 7 as regards declaration made under S. 5 of 
the Act. The knowledge of the contents so far as 
necessary has to be proved like any other fact. 

Per Cmmp , J. — A printed book of itself proves nothing 
relevant to the present enquiry. There is no presumption 
that it is written by the man who is described as the 
author, unless it is one of that limited class of books 
covered by S. 87 of the Indian Evidence Act. The 
written information given by the Manager of the Press 
is not given in the discharge of any duty, for neither the 
Act nor the Rules under the Act as those now stand impose 
any such obligation. 

A keeper of a considerable Press may not know the 
contents of each and every book printed at his Press. 
Without details as to the connection of the keeper with the 
actual business it is impossible to make any such presump- 
tion. The declaration under S. 3 or the written infor- 
mation supplied by the Manager carries the matter no 
further. Without knowledge a man cannot be guilty 
of abetment. 76 Ind. Cas. 294=25 Bom.L.R. 97=47 
Bom. 438 = 25 Cr.L.J. iso=A.I.R. 1923 Bom. 255. 

S. 12. See also PRESS AND REGISTRATION OF 

BOOKS ACT, SS. 3, 4. 5- 

Ss. 12, 3 — Person carrying on business through 

manager — Liability of, under S. 12. 

Where a person carries on the business of a press 
through a manager and has nothing to do with the 
management of the press, still if he employs a Manager 
to print the books and the business of printing is his, he 
must be considered to have printed the books through 
his manager under the Press and Registration of Books 
Act. 

The mere fact of printing the book or paper other- 
wise than in accordance with S. 3 of the Act is an offence 
and this offence can be committed by a man when the 
act itself is done not by him personally but by his servants. 

Intention is not necessary for an offence under S. 12 
of the Act. A.I.R. 1933 Rang. 4 = 34 Cr.L.J. 262 = 
14 1 Ind. Cas. 685. 

Ss. 12, 3, 4, 13, 15 — Printing news in cyclostyle 

machine — Conviction under Ss. 12, 13, 15, legality 
of. 

Where the accused had, in his possession, a cyclo- 
style machine which he used for the purposes of multi- 
plying copies of a periodical newspaper without making 
declaration or publishing the name of the printer or 
place of printing and he was convicted under Ss. 12, 13 
and 15 of the Press and Registration of Books Act, 1867 : 

Held , (i) that the operation of multiplying copies by 
means of a cyclostyle machine was ‘ printing 

(ii) that as the accused kept a machine for the pur- 
pose of printing of paper and printed newspapers without 
conforming to the rules, he was rightly convicted under 
Ss. 12, 13 and 15 of the Act. 


The question as to whether the printing press is or 
is not within S. 4 is a question of the use to which the 
printing press is, in fact, put or intended to be put by 
the possessor. A.I.R. 1931 Pat. 351 = 10 Pat. 492 = 
12 P.L.T. 767 = 32 Cr.L.J. 1063=133 Ind. Cas. 682. 

S. 13 — Burden of proof. 

It is for the prosecution to establish that the press 
was one which required a declaration and in order to 
do so the prosecution must prove that it was in workable 
order. 57 Cal. 460 = 34 C.W.N. 142= 1929 Cr.C. 401 = 
A.I.R. i 9 2 9 Cal. 635. 

S. 13 — Declaration in name of manager — 

Authorities not being misled — Subsequent decla- 
ration in proper form — Offence if constituted. 

Where it appeared that the executive authorities knew 
that a certain person was the owner of the press but 
the District Magistrate himself allowed him to submit a 
declaration signed by his manager and when the latter 
resigned the owner himself submitted a declaration 
describing the press as his. 

Held, that the owner of the press had not submitted 
any offence. 8 O.W.N. 25 = 6 Luck 514= 130 Ind. Cas. 
380 = 32 Cr.L.J. 545=A.I.R. 1931 Oudh 81. 

S. 13 — ‘ Press \ 

The press that is referred to in S. 13 is a press for 
the printing of books and papers, and so in order to 
sustain a conviction under S. 13 it is necessary to find 
that the press was in sufficiently fit condition to enable 
the printing of books or papers thereby. 57 Cal. 460 = 
34 C.W.N. 142 = 1929 Cr.C. 401= A.I.R. 1929 Cal. 

635 - 

S. 14 — False statement in declaration. 

Any false or untrue statement made in the course 
of making a declaration is made punishable under 
the section. A false statement in a declaration which is 
not made and subscribed before a Magistrate as provided 
by section 4, cannot be said to have been made in making 
a declai ation. 73 Ind, Cas. 689 = 24 Cr.L.J. 657 
A.I.R. 1923 Lah. 440. 

S. 16 — Docs not provide for conviction. 

S. 16 docs not provide for conviction and sentence. 
A.I.R. 1940 Pat. 613 = 7 B.R. 145 = 21 P.L.T. 675 = 
42 Cr.L.J. 78=191 Ind. Cas. 106. 

S. 16 — Interpretation. 

The words “ delivered out of the press ” arc not 
equivalent to “ printed ”. The work of printing might 
be completed before any copy were actually delivered out. 
of the press. 99 Ind. Cas. 1032 = 49 All. 315 = 25 A.L.J. 
105 = 8 L.R.A. Cr. 31=28 Cr.L.J. 232 = 7 A. I. Cr.R. 
2 o 8 = A.I.R. 1027 All. 237. 

PRESS (EMERGENCY POWERS) ACT (23 OF 
> 93 *) — Powers under — When may be invoked. 

The public and the press must be allowed consi- 
derable latitude in expressing themselves and in criticising 
the acts of the Government in order to redress the grie- 
vances of the public, and this is all the more important 
since the attainment of independence. It is only in 
exceptional circumstances that the powers conferred 
by the Press (Emergency Powers) Act should be invoked. 
Ordinary the safety of the State and the individual can 
very well be preserved by taking action against the 
offender under the ordinary law of the land. 51 P.L.R. 
82 = A.I.R. 1949 E.P. 289 = 50 Cr.L.J. 756 (S.B.). 

Should be construed strictly and in favour of 

subject. 

The provisions of the Indian Press (Emergency Powers) 
Act No. (23 of 1931) arc of a penal character, and, 
according to the ordinary rules of interpretation, they 
should be construed strictly and in such a manner as to 
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protect the liberties of the subject. A.I.R. 1934 Lah. 
264 = 35 Cr.L.J. 1447 (2) = 151 Inch Cas. 943. 

— - — Ss. 2 (1) (6), 4 (1) (d) — Pamphlets coming 
within S. 2 (1) will also come within S. 2 (6) if they 
contain matter described in S. 4 (1). 

Sub-sections (1) and (6) in S. 2 are not mutually 
exclusive and although the pamphlets in question come 
within sub-S. (1), they will also come within sub-S. (6), 
if they contain any matter described in S. 4 (1) as amen- 
ded. A.I.R. 1936 Mad. 835=1936 MAV.N. 614=71 
M J J- 357 = 44 L.W. 38i=I.L.R. (1937) Mad. 14=38 
Cr.L.J. 5=165 Ind. Cas. 860. 

— - — Ss. 2 (5), (6) and 18 (1) — News — Handbills con- 
taining words “ nearly 1,000 Political Prisoners 
Detained in India without Trial ” — Words, held not 
news — Document, held handbill or poster and not 
newspaper or news sheet and its unauthorised 
issue was no offence under Act — Arrest under Act 
should not be made without necessity — Arrest of 
accused, held not justified. 

The accused distributed handbills or posters to the 
public the material portion of which read as follows : 
“ Whither democracy? Nearly i,ooo Political Prisoners 
Detained in India without Trial.” 


Held, that the words “ Nearly 1,000 Political Prisoners 
Detained in India without Trial ” could hardly be 
called ” news,” within the dictionary meaning of that 
word, this information having been in possession of the 
public for some considerable time. Nor could the docu- 
ment be described as a simple form of a newspaper. One 
item of “ news ” in any event would hardly constitute 
a newspaper. The documents distributed by the accused 
were handbills or posters and the unauthorised issue 
thereof was no offence under the Act : 

Held, further that though an offence under the Act 
was cognizable, there was little discretion and less consi- 
deration in ordering an arrest in this case. A summons 
would have been amply sufficient for what at the most 
was obviously only a technical offence. A.I.R. 1942 
Lah. 203 = 44 P.L.R. 26 = 43 Cr.L.J. 756=1. L.R. (1942) 
Lah. 553 = 201 Ind. Cas. 631. 


■ S. 2 (5) — “ Public news ” — Paper publishing 

account of activities of persons of suflicicnt import- 
ance to interest public — Paper published for public 
and sold to them or given away — Paper, if a news- 
paper. 


Per Special Bench.— -The expression “public news” 
in S. 2 (5) means something such as “ current happen- 
ings or alleged current happenings of interest or likely 
to be of interest to the public or to a portion of the public ”. 
Anything new or unknown when communicated to 
another is news, and news which is intended for, or is 
communicated to the general public, no matter what 
its nature, is public news. An item of news, irrespective 
of its nature when reported in a paper published for the 
general public would be a public news, but if published 
only in, for instance, a periodical intended for a small 
circle of medical branch of pathology, would not be 
public news. The Indian Press Act would apply in the 
case of the former kind of periodical, but not of the latter. 
All news appearing in a periodical published for the 
general public is public news, and the paper is a “ news- 
paper ” within the meaning of the Act. If the proprietors 
of a paper choose to make week by week “ news ” of the 
a< tivities or alleged activities of persons of sufficient 
importance to interest members of the public for whom 
the paper is published, and to whom it is sold or given 
away, they cannot fairly complain that it is not a news- 
paper. and that it does not contain public news. They 
have themselves made what would otherwise be a matter 
of private interest, if of interest at all, ” public news.” 
A I K. 1942 Sind 65 = 1. L.R. (1942) Kar. 127=43 
C.r.I.J. 838 = 202 Ind. Cas. 405 (S.R.). 


Ss. 2 (6) and 18 — Applicability — “ News ** — 

News-sheet — Meaning of — Publication of news- 
sheet — What amounts to. 

“ News ” in the expression “ news-sheet ” as defined 
in S. 2 (6) of the Press (Emergency Powers) Act, means 
the presentation of a novel item of information which is 
reasonably intended to be accepted by the readers as 
such. “ News ” must have reference to the mode of 
presentation and not to an existing novelty of the cir- 
cumstance or event which it is sought to convey or 
describe. It may be that the event described or presented 
has actually never happened ; but it is sought to be so 
presented that a particular event has happened and the 
happening of that event is sought to be indicated as being 
reasonably about the time of the publication, then there 
would be publication of news within the meaning of S. 
18 (1) of the Act. 

Where a pamphlet, which in part relates to matters^ 
which may be called matters of history, substantially 
presents material in the form of presentation of novel 
items of information, and it appears to have been intended 
that ordinary readers should regard the same as a novel 
item of information and the pamphlet also contains a 
mass of comment on that news, the pamphlet must be 
held to be a “ news-sheet ” within the meaning of S. 2 (6) 
and when that is made without being authorised by a 
Magistrate under S. 15, it constitutes an offence 
punishable under S. 18 (1). I. L.R. (1950) Bom. 181 = 
52 Bom. L.R. 229 = A.I.R. 1940 Bom. 246=51 Cr.L.J. 
1230. 

S. 2 (6) — For matter published or commented on to 

fall within the definition of news-sheet, there must be 
an element of novelty about it. A.I.R. 1945 Mad. 
317 = (1945) 1 M.L.J. 314=1945 MAV.N. 205 = 58 

LAV. 183=47 Cr.L.J. 88 = 221 Ind. Cas. 140 = 1. L.R. 
(1946) Mad. 70. 

S. 2 (6) — News — Leaflet containing references 

to events in Spain — Public exhorted to make them- 
selves free — Leaflet, held news-sheet. 

A leaflet in question purported to be an exhortation 
to I he public to strive for freedom. Matters of historical 
importance were referred. It also stated that an agraian 
revolution was coming. Then, again, it said : The 
invincible desire of the nation for the attainment of 

independence did not weaken ‘‘The 

people, disabled and dying through famine, flood and 
starvation are again waking up. The invincible desire 
for the attainment of independence is making the whole 
country restive ; even to-day thousands of young men 
and women without trial arc passing the moments 
that are not in their control behind the prison “ walls ”. 
In conclusion, happening in Spain from which a moral 
was sought to be drawn was expressly referred to : 

Held, that the matters contained in the leaflet could 
he described as news in the sense of information on 
definite events of topical interest. A.I.R. 1938 Cal. 222 = 
l.L.R. (1937) 2 Cal. 670 = 39 Cr.L.J. 446=174 Ind. Cas. 

393 - 

S. 2 (6) — “ Document ”, meaning of — Whether 

means the same thing as in Penal Code or Evidence 
Act. 

When the word “ document ” has not been defined in 
the Press Emergency Powers Act itself except by saying 
that it includes also any printing, drawing or photo- 
graph or other visible representation, the definition of the 
word as contained in the Penal Code and the Evidence 
Act will apply. A.I.R. 1934 All. 1031=4 AAV.R. 488 = 
36 Cr.L.J. 335= : 53 Ind. Cas. 411. 

Ss. 3, 7, 23 (1) — Local Government in forming 

opinion under Ss. 3 and 7, if subject to any limita- 
tions as to evidence — Hearing of application made 
under S. 23 (1) — Evidence other than words, if can 
be considered. 

Per Weston and Tyabji, JJ. (Davis, C.J. contra) — Section 
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^6 in nothing more than an enabling section permitting 
the words to be considered in their general context. It 
■does not mean that the Court may consider no other 
•evidence whatever. There is nothing in S. 26 or in any 
other section of the Act to suggest that, when forming 
its opinion under S. 3 or under S. 7, the Local Government 
is subject to any limitations as to the evidence it may 
consider. When hearing an application made S. 23 (1), 
it is open to the High Court to consider evidence other 
than the words themselves or their context, immediate 
•or general, such as letters from aggrieved pereons 
revealing the prohibited purpose of the articles published 
in a newspaper within S. 4 (1) (e) relied on by the Pro- 
vincial Government in support of the issues of notices 
by it under Ss. 3 (3) and 7 (3) of the Act. A.I.R. 1942 
Sind 65 = 1. L.R. (1942) Kar. 127 = 43 Cr.L.J. 838 = 
202 Ind. Cas. 405 (S.B.). 

Ss. 3 and 7 — Scope cf Ss. 3 and 7. 

Sections 3 and 7 clearly contemplate action against 
both the keeper of the press and the publisher of the 
paper, and no distinction is drawn between the case 
where the printer and publisher are two different per- 
sons or one and the same. Hence, where the printer and 
publisher is the same person, the maximum security of 
Rs. 6,000 can be demanded from him under Ss. 3 (3) and 
7 (3). A.I.R. 1942 Sind 65 = 1. L.R. (1942) Kar. 127 = 
43 Cr.L.J. 836 = 202 Ind. Cas. 405 (S.B.). 

S. 3 — Joint keeper purchasing share of partner 

— Use of press continued under different name — 
Whether can escape liability to have press for- 
feited. 

A joint keeper of a press on whom a notice has been 
served under S. 3 cannot, by purchasing the share of 
his partner, escape liability to have his press forfeited 
when he continues to use the press under a different 
name by pleading that he the present keeper had not 
been given notice as required by the Act. A.I.R. 1937 
Lah. 482 = 1. L.R. (.*937) Lah. 65 = 38 Cr.L.J. 841 = 
39 P.L.R. 894=169 Ind. Cas. 1008 (S.B.). 

S. 3 (3) — Construction and scope — Power of 

Provincial Government to make order under — 
Amount deposited not forfeited and not refunded 
— Order under S. 3 (3) — Legality. 

Under S. 3 (3) of the Press (Emergency Powers) Act, 
I 93 , » the Provincial Government can only act when 
security has not been required under the Act, or having 
been required, has been refunded under S. 3 (2). The 
powers of Government under S. 3 cannot be exercised 
when the security has become liable to be refunded. 
There must be an application by the keeper of the press 
and actual refund by the Government before Government 
can act under S. 3 (3). When Government have not 
forfeited the security, and the amount deposited as 
security still continues to be with Government, an order 
under S. 3 (3) is not justified and is illegal. 4 A. I. Cr.D. 
2 47 = 5 2 Bom. L.R. 275=A.I.R. 1950 Bom. 210 = 51 

Cr.L.J. 829 (S.B.). 

S. 3 (3) — Notice not specifying clause of S. 4 

(i) — Validity. 

Although a notice issued by the Provincial Government 
under S. (3) of the Press Act does not, specify clearly the 
clause of sub-S. (1) of S. 4, under which the offending 
articles fall, no objection can be taken to its validity if the 
Crown subsequently specifies the different passages 
to which exception is taken on behalf of the Government 
and the clauses which they are said to have infringed 
and the accused is not thereby taken by surprise. Pak. 
L.R. (1950) Lah. 406 = 51 Cr.L.J. ioi9 = A.I.R. 1950 
Lah. 183 (S.B.). 

3 (3) — Statement of objected words attached 

to notice— Statement Is a statutory provision. 

The statement of objected words attached to the 
notice is a part of the notice itself under S. 3 (3) which 
.requires a “ notice in writing to the keeper of the press 


stating ( r describing such words, etc”. The statement 
is, therefore, a statutory provision and is in the nature 
of a charge which gives particulars about the^ specific 
clauses of the sub-section that are alleged to have been 
infringed. The Government cannot, in revision, go 
behind or enlarge those particulars which are an integral 
part of the notice. A.I.R. 1945 Bom. 207=47 Bom. L.R. 
57=46 Cr.L.J. 643 = 219 Ind. Cas. 470 (S.B.). 

S. 3 ( 3 ) — Scope. 

Section 3 (3) docs not constrain the Provincial Govern- 
ment to do anything more than to state or describe 
the words, signs or visible representations. It does 
not require that every word to which objection is taken 
by Government should be reproduced verbatim in the 
notice. A.I.R. 1945 Oudh 245=1945 O.W.N. (C.C.) 
25 = 20 Luck 235 = 1945 A.W.R. (C.C.) 26=46 Cr.L.J. 
658 = 220 Ind. Cas. 118 (F.B.). 

S. 4 — “ Government '^established by law” — 

Congress Government in provinces and centre. 

The Congress Government now in power in the 
various provinces in India and in the centre is the Govern- 
ment established by law within the meaning of S. 4 of the 
Press Act. Though the Government is a Government 
by members of the majority party, the Government as 
such has its existence quite apart from the party. A 
criticism of the Government in power in province is a 
criticism of the Government by law established in that 
province; though incidentally it may be a criticism of the 
policy of the majority party. The fact that the form of 
Government at the centre and in the province has changed 
since India attained independence does not make this 
statute inapplicable. A.I.R. 1950 Cal. 444 = 54 C.W.N. 
334 (S.B.). 

S. 4 — Construction — Legitimate criticism of 

Government — If stifled — Incompatibility with 
democratic constitution. 

Per Harries, C.J. — Since independence and the adoption 
of a democratic form of Government it is practically 
impossible to place a construction on S. 4 of die Press Act 
which will not stifle a good deal of legitimate criticism 
of Government. The right to criticism is inherent in a 
democracy. The opposition arc entitled, and indeed it is 
their duty in proper cases, to expose the misdeeds or 
acts of omission of the Government in power and this 
they are entitled to do with a view to winning over the 
electorate so that the Government in power will be 
thrown out and the opposition placed in power after 
securing a majority in an election. However, if the 
words in S. 4 of the Act arc strictly applied then news- 
papers supporting the opposition to the Government in 
power arc muzzled and can indulge in nothing but very 
mild criticism. Further, opposition newspapers might 
find it difficult to publish facts concerning the Govern- 
ment which were true because the publication of such 
facts might well tend to bring the Government into 
hatred or contempt or to excite disaffection against 
such Government. A Government may be guilty of 
inefficiency in administration or of so nething worse 
than that, nam dy, n :potisn or dishon*>ty or corrup- 
tion. Such a G >vern nent w >u!d lay itself open to 
criticism and indeed very severe criticism would be 
justifiable. Nevertheless such criticism m ight bring 
the writer within the mischief of S. 4 of the Act because 
exposing Government and showing to his readers that 
the Government was guilty of a serious act of nepotism 
or an act amounting to corruption woul d inevitably 
excite the readers to hold the Government in contempt 
and would excite hatred and discaffection towards the 
Government. The truer the charge mad e against a 
Government the surer it would be to excite hatred and 
contempt and disaffection. 

Per Chatterjee , J.\ — 1 he publication in any newspaper 
of any words which end directly or indirectly to bring 
into hatred or contempt any of the Provincial or State 
Government or to excite disaffection towards the said 
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Government is punishable under S. 4 of the Press Act. 
If the words of the Act are to be taken literally, opposition 
newspapers would come within the mischief of that 
section almost every day. The attention of the Legis- 
lature, should be drawn to the incompatibility of the 
Act with the present democratic constitution in India. 
The Press has the right to discuss any grievances and it 
is the right and duty of the opposition press to do its 
best to overthrow the party in power by all constitutional 
means. 

The liberty of the Press connotes in England complete 
freedom and right of publication without censorship or 
restriction, unless such writing or publication tends to 
impair or destroy the foundations of the society. It is 
for the Legislature or the Parliament to determine whether 
the law in democratic India should be brought into line 
with the law of seditious libel in England so as to make 
punishable writings maliciously and designedly intended 
to subert the constitution and to excite rebellion on 
or disorder. No writing should be penalised or brought 
within the mischief of any Press Act if it seeks to overthrow 
by constitutional means the party in power. But so 
long as S. 4 is retained by the Legislature on the Statute 
Books, it is impossible for the Courts to ignore it, although 
they attempt to whittle it down when a Government 
attempts to take action because its vanity is wounded or 
it becomes intolerant of strong or bitter criticism. 

Per Bannerjee, J.: — There is no doubt that the right 
to freedom of discussion and “ liberty of the press ” 
are fundamental doctrines of democracy. Yet this 
is not a consideration which should weigh with the Court 
in construing the Press Act. The Court is bound to give 
effect to the language of the Act so long as the Act is in 
existence even though it thinks the result capricious or 
unjust. It is the right of the Legislature, if it so wishes, 
to be capricious or unjust. A.I.R. 1950 Cal. 444 = 
54 C.VV.N. 334 (S.B.). 

S. 4 — Construction — Question if article in 

newspaper offends section — Considerations for 
Court— Difference between 1931 and to-day. 

Per Bannerjee, J.: — In applying the Press Act to any 
particular article which appears in a newspaper the 
Court will take into consideration the public sentiment 
and the surrounding circumstances to find out whether 
the words used in the article tend, directly or indirectly, 
to bring into hatred or contempt the Government esta- 
blished by law of the land or to excite disaffection towards 
it. 

It must be noted, however, that there is great differ- 
ence between 1931, when the Act was passed and to- 
day. The Government to-day is the Government of 
the people, by the people and for the people, and the 
Press to-day must enjoy greater liberty than it enjoyed 
in 1931. But so long as the Act remains in force, it is 
the duty of the Judge to set to work on the constructive 
task of finding the effect of the article, and he must do 
so not only from the language of the article, but also 
from a consideration of the prevailing public sentiment, 
which is the context in which the article must he read, 
and then he must supplement the written words of the 
Act so as to give “ force and life ” to lire intention of the 
legislature. 

There can he no difference in the principle of construc- 
tion of the Act, whether construed in 1931 or to-day. 
1 he difference must be in the manner in which the Act 
is to be applied. The Act undoubtedly permits the 
publication of statements meant only to show that the 
Government has permitted errors ; or to point out defects 
in the Government or the constitution with a view to 
their legal remedy, or with a view to recommend altera- 
tions in the policy or measures of the Government by 
legal means. The Act sanctions criticism on public 
aflairs which is bona fide intended to recommend the 


reform of existing institutions by legal methods. Criti- 
cism is allowed that far and no further. 

It is impossible to lay down any hard and fast rule 
as to how, an article should be read, but there is no 
doubt that it must be read by the Court carefully, liberally, 
and not with a view to find fault with it. The Court 
must read the article as a whole, giving due weight to 
every part, and find out the true sense of the article. 
The first thing the Court has to do is not to take the 
words, in vacuo , so to speak and attribute to them what 
is called their natural or ordinary meaning. The method 
of construing the words is to read them as a whole and 
ask oneself the question : “ In this context relating to 
this subject-matter, what is the true meaning of the 
words ? If reading the article in that way, the 
Court thinks that it was intended to be a criticism of 
the policy or the administration of the Government, 
with a view to obtain its change or reform, the article 
is sale. But, if, on the other hand, reading the article 
as a whole the Court comes to the conclusion that the 
article was really an attack on the Government beyond 
the permitted lines of criticism, it must hold that the article 
is within the mischief of the Act, and no argument is 
available in support of the article on the basis that the 
Act does not exist or that the Act should be otherwise. 
A.I.R. 195 ° Cal. 444 = 54 C.W.N. 334 (S.B.). 

S. 4 — Scope and object — Duty of Court. 

S. 4 of the Press (Emergency Powers) Act, taken and 
read as a whole, is not to be regarded as intended to 
minister to the mere vanity or susceptibilities of the 
Government or its officers but permits reasonable criti- 
cisms, comments and ventilation of grievance although 
the same may generate or excite some amount of resent- 
ment or disapprobation against the government provided 
that such resentment or disapprobation docs not generate 
or excite the more intense, or deeper passion or hatred, 
contempt or disaffection. To put the same thing in 
another wav, the hatred, contempt or disaffection made 
culpable by the section must, in its intensity and depth, 
be more than a mere feeling of resentment or disapproba- 
tion which is generated by legitimate comments, criticism 
or ventilation of genuine grievances. 

The Court should in every case consider the book 
or newspaper article as a whole, and in a fair, free and 
liberal spirit, not dealing to natch upon insolated passages, 
or upon a strong word here or there, which may be 
qualified by the context, but endeavouring to gather 
the general effect which the whole composition would 
have on the minds of the public. 51 P.I..R. 234 = 

3 A. I. Cr. D. 539=A.I.R. 1949 E.P. 305 = 50 Cr. L.J. 
813 (S.B.). 

S. 4 — Promotion of enmity between classes — 

Intention of writer — Relevancy. 

Per Achhru Barn, J . — If the words actually used by 
the writer had the tendency contemplated by S. 4 of 
the Press (Emergency Powers) Act, it can he no defence 
to proceedings under the Art that the writer did not 
intend to promote feelings of ill-will or enmity between 
the two classes of His Majesty’s subjects. Unlike S. 153-A, 

I. P. Code, under the aforesaid section the intention of 
the author of the offending words is wholly immaterial 
and irrelevant except, of course, in a case where he seeks 
to bring his case within the purview of explanation 4 
to the section. I.L.R. (1947! Lah. 497=A.I.R. 1948 
Lah. 161=49 Cr. L.J. 480 (F.B.). 

Ss. 4, 7 and 8 — Forfeiture of security — Change 

of printer and publsher after publication of offen- 
ding article — Security of new printer and publisher 
can be forfeited. 

For purposes of demand or forfeiture of security, it 
does not matter who happends to be the printer of 
publisher of the newspaper at the time when the action 
is taken. Where an article of an offending nature has 
once been published, the fact that subsequently there is 
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change in the printer and publisher does not affect the 
power to take action and action can be taken against 
the new printer and publisher though the offending 
article appeared in the newspaper before he became 
printer and publisher. A.I.R. 1946 Nag. 72 = I.L.R. 
(1946) Nag. 90=1946 Nag. L.J. 1 (S.B.). 

S. 4, Expl. 4 — (As amended in 193a), Expl. 4 — 

Article in newspaper stating that Chettiyars 
possess the same essential characteristics as the 
•crow — Motive — Malicious intention — Held, article 
was outside pale of Expl. 4. 

In a newspaper article, reference was made to the 
alleged fact that Chettiyars possess the same characteristics 
as the crow. This appeared in the forefront of the article 
and was the motive that ran through it : 

Held , that deliberately to ascribe in a Burmese news- 
paper the attributes of the crow to the Chettiyars necessarily 
tended to engender ill-feeling between the Burmans 
and the Chettiyars and that the article was outside the 
pale of Expl. 4 to S. 4, because the object with which 
it was published plainly was not to remove the sources 
of any ill-feeling that might exist between the Chettiyars 
and the Burmans but to remove the Chettiyars themselves 
by making their residence in Burma unprofitable, if 
not intolerable and hence the order to furnish security 
would not be interfered with. A.I.R. 1935 Rang. 219 = 
157 Ind. Cas. 118 (1) (F.B.). 

Ss. 4 and 18 — Poster headed ‘ Long Long Live 

Revolution * — Itself not encouraging violence 

directly or indirectly. 

Where there is nothing in the “ announcement ” itself 
which can be said to encourage, directly or indirectly, 
the commission of any offence, much less murder or 
other cognizable offence involving violence, or which 
makes reference, explicit or covert, to any person who 
•has, or is supposed to have committed crimes of this 
nature, the mere fact that the head-line of the poster 
contains words “ Long Long Live Revolution ” cannot 
■lead to the conclusion that it was intended to produce 
literatures advocating violence. A.I.R. 1934 Lab. 264 = 
35 Cr. L.J. 1447 (2) =151 Ind. Cas. 943. 

Ss. 4, 16 (d) (f) — Publication of news item — 

Opinion of a person about whose standing in the 
country and influence no evidence is adduced — 
Whether hit by Cl. (f ) of S. 16 — Words in newspaper 
— How to be construed — Effect of the words should 
be considered and not merely the meaning of the 
Avords. 

A newspaper published as a news item, transmitted by a 
news agency, that in the opinion of a certain person M 
the suspension of the Civil Disobedience Movement 
amounted to an acknowledgment of defeat and 
that such acknowledgment of defeat was not 
likedy to further the cause of what is called 
national progress. The person concerned stated 
that in an interview with a representative or 
representatives of the news agency and he went on to 
refer to certain opinion expressed somewhere in Europe 
by two persons and expressed the opinion that the fight 
be contintucd till freedom was attained. There was no 
evidence as to who the interviewer was and whether the 
words expressed by him were likely to obtain acceptance 
among a considerable section of the intelligent public. 
On this, the Local Government ordered security to be 
deposited as the words were alleged to be hit by Cls. ( d ) 
.and (f) of S. 16, Criminal Law Amendment Act, 1932 : 

Held, that in the context, the “ fight ” that was referred 
to in the last sentence obviously had reference to the 
question of the continuance of the struggle by means of 
the Civil Disobedience ; but that the value of such an 
opinion on the part of this person depended upon a 
variety of circumstances, and that in the absence of 
evidence to show who the person was and whether the 
view* expresed by him were worth listening to or whether 


they were, in the circumstances, calculated to directly 
or indirectly encourage or incite etc., what was referred 
to in sub-S. {/), it would be impossible to say that the 
words in question could have directly or indirectly the 
effect described or referred to in Cls. (d) and ( / ) of 
S. 16 of Act 23 of 1932 ; 

Held also , that in arriving at a decision, the Cour 
has to consider the entirety of the words as they occur 
in the annexure in a fair and free spirit and not with an 
eye of narrow and fastidious criticism and the Court 
should not shut its eyes to the nature and manner of 
the publication of the words and discover as to whether 
a mere expression of disapproval of suspension of the 
Civil Disobedience Movement on the part of a person 
about whom nothing is known on the record could have 
the effect referred to in sub-S. (/) of S. 16 of Act 23 
of 1932 and that although the editor published * news’ 
at his own risk, the words complained of were not hit in 
the circumstances of this case by sub-CI. (/) of S. 16 
of Act 23 of 1932. 

Per Mukerji , J. — It is the effect of the words as pub- 
lished in the newspaper and not merely the meaning 
of the words taken by themselves that has to be consi- 
dered in order to sec whethr the statement which is 
complained of it is hit by S. 4. A.I.R. 1933 Cal. 754= 
34 Cr. L.J. 1095 = 58 C.L..J. 32 = 38 C.VV.N. 56 = 
61 Cal. 36=145 Ind. Cas. 881 (S.B.). 

S. 4 — Ordinance 2 of 1932, S. 63 — Ordinance 7 
of 1932. Ss. 2, 4 — Newspaper articles asserting that 
Government were abusing and misusing their 
powers — Whether bring Government into hatred 
and contempt — Truth of facts asserted, whether 
affords justification. 

Where the general tendency of the articles in a news- 
paper was not to criticise the policy of the Government 
of India in promulgating the Ordinances, or the legiti- 
mate operation of the Ordinances by the I.ocal Govern- 
ment but to assert that the Locai Government were 
deliberately abusing and misusing the powers conferred 
upon them by the Ordinance and to appeal to them to 
cease from so doing : 

Held , that they tended to cause hatred or contempt 
against Government in the minds of those who read the 
ai tides. 

Held , further , that the Court was not concerned as 
to whether the facts asserted on which the charges were 
based, were true or false. 

There is no exception in S. 4, Indian Press Act as 
amended by the Ordinance, making truth and public 
good an answer to a charge under the section, as in the 
case of Exception (1) to S. 499, Penal Code dealing with 
defamation. 

The effect of the Ordinance is to bring within S. 4, 
Press Act every charge of misconduct by Government 
whether such charge is well-founded or not. 

Where an article alleged that the Special Court was 
acting in co-operation with the executive and that 
Magistrates and Judges were not in a position to defend 
themselves : 

Held, that such a charge tended to bring into contempt 
the administration of justice under the Ordinances. 
A.I.R. 1932 Bom. 468 = 34 Bom. L.R. 91 7 = 56 Bom. 472 
= 33 Cr. L.J. 749=139 Ind Cas. 262 (S.B.). 

S. 4 (1) — Liberal interpretation. 

The provisions of the Press (Emergency Powers) Act 
must be intei preted liberally and in favour of the subject. 
S. 4(0 taken and read as a whole permits reasonable cri- 
ticisms, comments and ventilation of grievances although 
the same may generate or excite some amount of resent- 
ment or disapprobation against the Government provided 
that such resentment or disapprobation does not generate 
or excite the more intense or deeper passion of hatred 
contempt or disaffection. The hatred, contempt and 
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disaffection made culpable by the section must, in its 
intensity and depth, be more than a mere feeling of 
resentment or disapprobation which is generated by 
legitimate comments, criticisms or ventilation of genuine 
grievances. 51 P.L.R. 234, Foil. 51 P.L.R. 356 = 
4 A. I. Cr. D. 1 =A.I.R. 1950 E.P. 150=51 Cr. L.J. 725 
(S.B.). 

S. 4 (1) — Proceeding under — Specification o^ 

offending passages — Duty of Provincial Govern- 
ment. 


Per Cornelius, J . — Having regard in particular to the 
extreme importance which properlv attaches to the press 
and publicity in general in modern administrative orga- 
nizations, it cannot be helpful to the Provincial Govern- 
ment that in a proceeding taken on its behalf under forms 
of law, involving severe penalties on persons connected 
with the Press, it should appear so patently that the 
discriminating mind has not been applied to the publi- 
shed matter in respect of which the action was taken, so 
as to separate that which was offensive and injurious from 
that which was innocuous. Pak. L.R. (1949) Lah. 643 = 
A.I.R. 1950 Lah. 21=51 Cr. L.J. 316 (F.B.). 

S. 4 (1) — Articles to be read as whole in liberal 

spirit. 

Per Corneliu', J.\ — It is axiomatic that for the purposes 
of appreciating whether or not a particular piece of 
writing falls within the mischief of any of the prohibitions 
enumerated in S. 4 (1) Press Act, it is necessary that 
the article should be read as a whole in a fair, free and 
liberal spirit, not concentrating on isolated passages or 
words, but endeavouring to grasp the theme and inten- 
tion of the writer from the words he has employed, and 
attempting to estimate at the same time the effect of 
those words, and the manner of their employment, upon 
the mind of die average reader. Pak. L.R. (‘ 949 ) 
Lah. 643 = A.I.R. 1950 Lah. 21=51 Cr. L.J. 316 (F.B.). 

S. 4 (1) — Scope— Attacks on individual police 

officers. 


Attacks on individual police officers do not bring 
into hatred or contempt either the Government esta- 
blished by law in British India or any class or section of 
His Majesty's subjects, and cannot, therefore, be 
brought within the mischief of S. 4 (1) of the Press (Emer- 
gency Powers) Act. 48 Cr. L.J. 93i=A.I.R. 1948 Lah. 
6 = 49 P.L.R. 235 (S.B.). 

S. 4 (1) — Applicability— Writing to be consi- 
dered as a whole. 

Per Muhammad Munir, J. In order to dctcrmin e 
whether a particular document, book or newspaper 
falls within the amibt of S. 4 0 ) of ,h <* Pr <‘ M (Emergency 
Powers) Act, the Court should consider the writing as a 
whole and in a fair free and liberal spirit, not dwelling 
too much upon isolated passages or upon a strong word 
here and there which may be qualified by the context 
but endeavouring to gather the general effect which the 
whole composition would have on the minds of ihr public. 
I. L.R. (1947) Lah. 497 = A.I.R. > 94 a Lah. 161=49 
Cr. L.J. 480 (F.B.). 

S. 4 (1)— Change of publisher after offending 

article — Security if can be forfeited. 

A person who becomes a keeper of a printing press 
or a publisher of a newspape. is liable for arts previously 
done It does not matter who the publishers happens 
to be at the time of the newspaper contains words coming 
within the mischief of S. 4 <* ‘ lic Press (Lmrrgcncy 
Powers) Act, and the change of the publisher alter the 
newspaper has inserted the offending article makes no 
difference. I.L.R. (1946) Nag. 90 = 226 Ind. Ca>. 104 = 

47 Cr.L.J. 835=1946 N.L.J. 1 =A.I.R. 1946 Nag- 7 * 

(S.B.). 

S. 4 ( 1)— News article whether offends against 

S t 4 (1) — Test. 

In order to find out whether a news article offends 


against the provisions of S. 4 (1) the article has to 
read in its entirety in a fair, free and liberal spirit and 
should not be viewed with an eye of narrow and 
fastidious criticism. A.I.R. 1946 Nag. 72 = I.L.R. (1946) 
Nag. 90=1946 Nag.L.J. 1 (S.B.). 

Ss. 4 (1), 3 (1) and 7 (1) — A*s security deposited 

on 27th July, 1943 as printer and publisher of news- 
paper forfeited and B becoming printer and pub- 
lisher of newspaper — Forfeiture set aside and on 
22nd December, 1944, A again becoming keeper 
of press and amount of security instead of being 
refunded to him retained as security for him — 
Security held must be treated as having been 
deposited on 27th July, 1943 and not on 22nd Decem- 
ber, 1944. 


On 27th July, 1943, A deposited security as keeper of 
Dress and publisher of a newspaper. This security 


a press and publisher of a newspaper. This security 
was forfeited and B declared himself as keeper of the 
press and publisher of the newspaper. The forfeiture 
order was subsequently set aside and on 22nd Decem- 
ber, 1944, A again became keeper of the press and the 
security which was to be refunded to him was retained 
as security for him. This security was forfeited in 
respect of a news item published by B in the news- 
paper before A became the keeper of the press. It was 
contended that the security having been furnished on 
22nd December, 1944 subsequent to the published of 
the offending article could not be forfeited : 

Held that though on 22nd December, 1944, there 
was an arrangement with the authorities concerned 
for the retention of the deposit made by A on 27th July, 
1943 there was in fact a restoration of ihe statu * quo ante. 
A.I.R. 1946 Nag. 72 = I.L.R. (1946) Nag. 90=1946 Nag. 
L.J. 1 (S.B.). 

Ss. 4 fi^, 3 (3) — Narration of 35 years* old re- 
volutionary movement in the biography of living 
person — Biography, if historical work. 

The biography of a living person containing e narrative 
of the revolutionary movement in existence about 35 
years ago which has now passed into history is a his- 
torical work and not merely a narrative of current events. 
A.I.R. 1945 Bom. 207 = 47 Bom. L.R. 57 = 48 Cr.L.J. 
643 = 219 Ind. Cas. 470 (S.B.). 

S. 4 (1) — Distinction between historical or 

literary work and writings— Duty of Court in 
judging purpose of work. 

The Legislature has drawn a clear distinction between 
a historical or literary work on the one hand and writing 
such as newspaper articles, pamphlets and similar publi- 
cations on the other hand. In the case of the latter- 
approval or admiration of an offence of murder or other 
violent crime is enough to attract the penal provisions 
of the Act but in the case of the former, mere approval 
or admiration of such offence is not enough but it must be 
shown that it has a tendency to encourage them at the 
time wi.cn the work is published. And .hat d.sunct.on 
is, indeed, necessary in the interests of the public. Other 
wise, no true and faithful history of a country can be 
written. The history of almost every country abounds 
in violent upheavals of wars and revolutions inc uding 
dee L of bravery which arc held up for the admiration of 
posterity. No such historical work can be regarded as 
ooicctionable unless it has the present tendency to 
incite people to do such violent acts as mav be punish- 
able under the law of the land. That is the test which 
the Ciuris have to apply in determining the effect 
produced in the mind of an average reader after he 
reads the alleged objectionable passages in their proper 
context. 

The Courts have to look to the circumstances in each 


case 

the 


: in judging such a tendency, viz-, the purpose of 
work, the time at which it was published, the class 


of people who would read it, the effect it would produce 
in their minds, the context in which the objected word® 
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appear and the interval of time between the incidents 
narrated and the publication of the work. A.I.R. 1945 
Bom. 207=47 Bom.L.R. 57=46 Cr.L.J. 643 = 219 Ind. 
Cas. 470 (S.B.). 

S. 4 (1) — Provincial Government is not bound to 

specify particular item of Cl. (x). 

Neither S. 3 (3) nor S. 7 (3) constrains the Provincial 
Government to do any thing more than to state or 
describe the words complained of. There is no obliga- 
tion whatever on the Provincial Government to record 
its opinion in the notice as to which particular item of 
sub-S. (1) of S. 4 applies. A.I.R. 1944 Nag. 178=1944 
N.L.J. 195=45 Cr.L.J. 657 = 1. L.R. (1944) Nag. 680 = 
213 Ind. Cas. 397 (S.B.). 

S. 4 (x) — Immediate disorder need not be incited 

— Order is precautionary and not as punishment. 

The words complained of need not necessarily incite 
to immediate disorder, and words which deliberately 
create or tend to create hatred and contempt for the 
Government may be the prelude to public disorder. 
The order passed by Provincial Government is not a 
punishment such as is provided in the Indian Penal Code, 
or by R. 38, Defence of India Rules, but a precautionary 
measure. A.I.R. 1944 Nag. 178=1944 N.L.J. 195 = 
45 Cr.L.J. 657 = 1. L.R. (1944) Nag. 680 = 213 Ind. ^ as - 
397 (S.B.). 

Ss. 4, 19 — Government’s power of forfeiture 

irrespective of action taken against press. 

Section 4 (1) is primarily concerned with printing 
press, but by reason of S. 19 the Government has the 
power of forfeiture irrespective of action being taken 
against the press. A.I.R. 1942 Mad. 690 = 44 Cr.L.J. 
88 = 0942) 2 M.L.J. 509 = 55 L.W. 844 (2)=I.L.R. 
(1942) Mad. 9=1943 M.VV.N. 809 = 203 Ind. Cas. 498 
(S.B.). 

S. 4 (x) — Disapprobation strongly worded. 

Mere disapprobation, however strongly and flagrantly 
expressed, docs not imply that the intention was to 
excite disaffection. A.I.R. 1935 Cal. 74 = 38 C.W.N. 
674=61 Cal. 827 = 36 Cr.L.J. 432=153 Ind. Cas. 872 

S. 4 (x) — 4 Reprisal *, meaning of — “ Retalia- 
te ” — Use of word without ascribing base motive 
to Government — Intention of writer. 

Per Mukerji,' J. — The word “ reprisal ” denotes an 
act of retaliation for some injury or attack, specially 
in warfare, the infliction of similar or severer punish- 
ment to the enemy. Divested from the context and used 
with reference to an act by the Government towards 
the people, the word would be objectionable inasmuch 
as it implies an idea of retaliation. “ Reprisals ” are 
admissible for international delinquencies only : 

Held, on facts (Per Mukerji and S. K. Chose, 77. 
Costello, J., dissenting). ’ 

The offending passage, by using the word “ reprisal ” 
coulrl not be taken to “ tend to bring into hatred or 
contempt the Government established by law in British 
India ” — or to excite disaffection towards the said 
Government ” within S. 4 (i) of the Act 23 of 1031 
as amended by S. 16, Act 23 of 1932. 

The use of the epithet 4 retaliativc ”, with reference 
to the punishments that the Jail Code provides is not 
hit by the Press Act. 

Per Costello, J.— The intention of the writer is a thing 
which Courts arc not entitled to take into account ; the 
Co irts are concerned with the effect of the words used 
by the writer. 

Per Costello, J . — An offence may be constituted where 
Rewords used impute to the Government by law esta- 
blished in this country a base motive. It is very difficult 
to say that if the Government acts from any improper 
motive it is not acting from a base motive. To say that 


the Government is adopting measures in the nature of 
reprisals or retaliation against any body of persons 
who are subjects of the country in question or against any 
individual is to say in effect that the Government is not 
merely putting into operation the ordinary laws of the 
land and the normal procedure of penal administration 
but is also adopting some extraordinary and improper 
means of dealing with the persons concerned. A.I.R. 
1935 Cal. 74 = 38 C.W.N. 674=36 Cr.L.J. 432=61 Cal. 
827 = 153 Ind. Cas. 872 (S.B.). 

S. 4 (x) — Attack on one or two Police Officers. 

A fortuitous concourse of one or two Inspectors or Sub- 
Inspectors and a few Policemen who happen to be em- 
ployed at a particular place cannot be designated a 
section of His Majesty’s subjects, much less a class thereof. 
A.I.R. 1932 Cal. 649 = 36 C.W.N. 962=138 Ind. Cas. 
849 (S.B.). 

S. 4 (x) (As amended by Emergency Powers 

Ordinance (9 of 1932)* S. 63 (d)) — Seditious arti- 

cles — Jurisdiction of High Court, scope of — Inten- 
tion of writer, whether relevant — 4 Government *, 
meaning of — Amending Ordinance — Omission to 
recite emergency, effect of — Imputing dishonest 
motive to Government — Sedition. 

The jurisdiction of the High Court under S. 23, Indian 
Press (Emergency Powers) Act is of an extremely limited 
character, and in determining whether certain passages 
are or arc not of the nature deicribeJ in S. 4 (1) of the 
Act as amended by S. 63 (d), Emergency Press Ordinance, 
the High Court is not concerned with the intention of the 
writer but only with the effect of the words used. If the 
words used tend directly or indirectly to bring into hatred 
or contempt the Government or to excite disaffection 
towards the Government the accused are hit by S. 63 (d) 
of the Ordinance. 

If there are omissions in an Ordinance, it is open to 
the Governor-General to repair the omissions by amend- 
ing the Ordinance and it is not necessary in the amending 
Ordinance to recite the original emergency. 

Once it is conceded that the Governor-General is 
the sole repository of the power of promulgating Ordi- 
nances, it must he conceded that he is the only Judge 
as to whether or not the provisions of an Ordinance can 
or cannot be made operative by reference to an original 
statute or otherwise. 

So far as India is concerned, no distinction in sub- 
stance can be drawn between Government established 
by law in British India and the Executive Government 
though, in England the state of things is different. 

Where the words used arc such as may be considered 
to impute unworthy or dishonest motive to the Govern- 
ment they fall within S. 63 (d), Emergency Powers 
Ordinance. 

The 4 exceedingly stringent nature of the Emergency 
Powers Ordinance of 1932 pointed out. A.I.R. 1932 Cal. 
745 = 33 Cr.L.J. 839=60 Cal. 408 = 37 C.W.N. 104= 
140 Ind. Cas. 5 (S.B.). 

S. 4 (1) — Seditious article in newspaper — 

Circumstances in which it appears to be consi- 
dered. 

In a Tamil newspaper or small circulation in Rangoon 
appeared a leading article containing passages exhorting, 
its readers to free India from an alien Government with 
4 the Sword of Ahimsa 

Held (i) that in using these words, those responsible for 
the publication of this article intended to bring into 
hatred and contempt and to incite disaffection towards 
His Majesty and the Government established by law in 
British India ; 

(») that in considering whether the words fall within 
S. 4, sub-S. (1), it is the duty of the Court to have regard 
to the surrounding circumstances ; for instance, the 
context in which the words appear, the persons to whom 
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the words were addressed, the political atmosphere in 
which the words were delivered and the place where 
they were published ; 

(111) that in the circumstances of the case, in spite of 
the seditious nature of the words of the article, they 
did not fall within S. 4 (1) of the Act. A.I.R. 1932 
Rang. 69= 10 R. 165= 137 Ind. Cas. 655 (S.B.). 

S. 4 (1) (a) (d) (h) — “ Class ” — Section “ classes’* 

— Political party, or body — If covered by. 

A political body or party like the Muslim League is not 
a “ class ” within the meaning of S. 4 of the Indian 
Press (Emergency Powers) Act and the words “ class ” 
and “ section ” in cl. ( d ) and the word “ classes ” in cl. 
( h ) of sub-S. (1) of S. 4 arc not applicable to political par- 
ties. l.L.R. (1947) Lah. 795 = A.I.R. 1947 Lah. 340= 
48 Cr.L.J. 915 = 49 P.L.R. 190. 

S. 4 (1) (a) — “ Offence involving violence ” — 

If includes violence to property — Opening bolts 
of railway line — If such offence. 

The words “offence involving violence” in S. 4 (1) 
(a), Press (Emergency Powers) Act, arc wide enough 
to include ofTcnccs involving violence against property. 
Violence requires something more than force and may be 
defined as the use of force in an aggravated form. If a 
person opens the bolts of a railway line but in conse- 
quence no train is derailed and no lives arc lost, he cannot 
be said to have committed an offence involving violence. 
The possibility of violence or violent consequences is not 
enough. Some violence must have been used, or conse- 
quences involving violence must have ensued. I.L.R. 
(1947) Kar. 60 = A.I.R. 1947 Sind 114=48 Cr.L.J. 843 
(F.B.). 


S. 4 (1) (a) and (b) ami Expl. 1— Applicability 

and scope— Historical or literary work — Biography ol 
living person narrating revolutionary movement ol the 

past — If offends or is protected. l.L.R. (>945) Bom. 843 
= 46 Cr.L.J. 643 = 219 Ind. Cas. 470 — 47 Bom.L.R. 

57= A.I.R. 1945 Bom. 207. 

S. 4 (1) (a)— Narrative. 

If a narrative is written in such a way that it incites 
or encourages or tends to incite or encourage the crime 
referred 10, the fact that it is a narrative docs not provide 
any excuse. A.I.R. 1942 Mad. 690 = 11942) 2 M.L.J. 
roq = 44 Cr.L.J. 88 = 55 LAV. 844 (2) = l.L.R (1942) 
Mad. 9= 1942 M.YV.N. 809 = 203 Ind. Cas. 498 (S.B.). 


S. 4 (i> (a) and (d) — Interpretation of document 

complained of— Poem entitled “ l abourers, the 
mainstay of the world.” urging labourers, not. to 
tolerate exploitation of their masters and inciting 
bloody revolution and destrpetion of present 
social order by force — Poem, held fell under S. 4 
(1), cl. (a) and not under cl. (d). 


A romrnon-sense interpretation must be given to the 
document complained of. namely, the impression it gives 
10 a man of ordinary common-sense. 


In order to show that certain words come under S. 4 (1) 
(a it is unnecessary to show that the words tend to ineitc 
to ’or to encourage the commission of a particular offence 
or’ offences. It is sufficient if they tend to incite to or to 
encourage the commission of cognizable oflcnccs ol 
violence in general. 

A poem in Hindi was entitled “Labourers, the 
mainstay of the work! ” It began by emphasising that 
labourers arc the mainstay of the present world and 
then proceeded to describe their unfortunate and pmlul 
lot. The author subsequently pointed out that though 
speechless to-day, when organized, they would be as 
powerful as millions and this portion of the poem ended 
with these words: 44 Why arc you helplessly tolerating 
the exploitation of your masters/* I he remaining lines 
were as follows : 


“ Labourers, Raise now the cry of Revolution. 

The heavens will tremble, the Universe, 

Will shake and the flames of revolution. 

Will burst forth from land and water. 

You, who have been the object of exploitation. 

Now dance the fearful dance of destruction on this 
earth. , 

Truly, labourers ! only total destruction will create 
a new world order and that will bring happiness to the 
whole world ”. 

Held , that the words “masters or exploiters” are too 
wide and vague to denote a definite or ascertainable 
class so as to come within cl. (</) of S. 4 (1) of the 
Act : 

Held, further that the poem contained words tending 
to incite to or to encourage bloody revolution, and the 
destruction of the present social order by bloodshed and 
force and clearly came within S. 4 (1) (a) of the Act. 
A.I.R. 1941 Pat. 132 = 22 P.L.T. 260=42 Cr.L.J. 548= 
194 Ind. Cas. 273 = 7 B.R. 743 (S.B.). 

S. 4 (1) (b)— Scope. 

Before S. 4 (i) (b) of the Press (Emergency Powers) 
Act can be properly applied it must be shown that a 
person held up for admiration has committed or is alleged 
or represented to have committed any such offence as in 
described in cl. (a) that is, an offence of murder or any 
cognizable offence involving violence. l.L.R. 0947) 
Kar. 60 = A.I.R. 1947 Sind 114 = 48 Cr.L.J. 843 (F.B.). 

Ss. 4 (1) (b) and 7 (3) — Notices under held 

contained adequate description of offending words* 

R was convicted of murder and sentenced to death 
in connection with the disturbances which took place 
in India in August, 1942. After R was executed an 
article referring to R's execution and bearing title “ Truly 
l ie Died A Martyr’s Death” was published in a newspaper 
on 15th December, 1944. In the notices issued by the 
Provincial Government under S. 4 (1) and S. 7 (3) there 
was the following para : “ And whereas in the opinion 
of the Provincial Government the issue of the said news- 
paper dated 15th December contains in the columns 
published on the first page under the title “ Truly He 
Died A Martry's Death” words which arc of the nature 
described in cl. ( v ) of sub-S. (1 ) of S. 4 of the Indian Press 
(Emergency Powers) Act, 1931 ”; 

Held that the notices contained an adequate description 
of the offending words. The description clearly indi- 
cated that the article contained words of the nature 
described in S. 4 (1) (A). A.I.R. 1948 Nag. 72 = 1. L.R. 
(1946) Nag. 90= 1946 Nag. L. J. 1 (S.B.). 

S. 4 (1) (b)— Offending article to be read In 

liberal spirit— Reference to person convicted of 
murder in connection with political disturbance 
as ‘‘martyr” — If objectionable. 

Under S. 4 (i) (b) of the Press (Emergency Powers) 
Act, an offending article should be read in its entirety in 
a fair, free and liberal spirit and should not be viewed 
with an eye of narrow and fastidious criticism A martyr 
is in every day parlance a person who suffers for his 
belief or one by his death bears witness to the truth, and 
when a writer of a newspaper article refers to a person 
sentenced to death on conviction for murder in connection 
with a political disturbance as a martyr, he expresses 
or implies his approval of the act or acts for which he is 
subjected to punishment. Even if the approval can be 
said to be indirect the liability of the keeper of the press 
and publisher remains in virtue of the terms of S. 4 (1) 
(b) and of S. 8 (1) of the Act. l.L.R. (1948) Nag. 90= 
226 Ind. Cas. 104=47 Cr.L.J. 835=1946 N.L.J. 1 = 
A.I.R. 1946 Nag. 72 (S.B.). 

S. 4 (1) (b)— Article held offended against S. 4 

(1) (b) — Words “martyr” and “Shahid” — M eanin g 
of — Words and phrases. 
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PRESS (EMERGENCY POWERS) ACT (1931), S. 4 (1) (b). 


In connection with the disturbances which took 
place in India in August,ig42 } R was convicted of murder 
and sentenced to death. He was executed on 9th 
December, 1944. On 15th December, 1944 an item 
of news referring to R*s execution and bearing the tide 
“ Truly He Died A Martyr’s Death *’ was published 
an a newspaper. At three places in the article R was 
•referred to as “ Shahid R ”. It was contended that the 
•word “martyr” signified a man who faced his execudon 
•with fortitude and bravery and not one who was to be 
admired for the part played by him in the August, 1942 
•disturbances : 

Held that (i) a martyr was in everyday parlance a 
person who suffered for his belief or one who by his 
•death bore witness to the truth, and when a speaker or 
• writer referred to a contemporary as a martyr, he in 
almost every instance expressed or implied his approval 
of the act or acts for which he was subjected to prosecu- 
tion or punishment, capital or otherwise. So it was in 
the news item in question ; 

(2) “ shahid ” meant a man who had died on the 
^battlefield in a good cause, a cause so glorious that he 
was translated to heaven forthwith. It was, therefore, 
a term of great approbation ; 

(3) there was therefore a direct approval of a man 
who had committed an offence of murder and not a 
•mere expression of admiration for the manner in which 
'he faced the ordeal of execution. Even if the approval 
•could be said to be indirect, the publisher’s liability 
•remained in virtue of the terms of S. 4 (1) (b) and S. 

8(1)5 

(4) so far as the item was concerned vis-a-vis the 
•offence of murder itself, the expression of approval was 
not direct but indirect and the publisher would also be 
liable on that account under S. 4 (1) ( b ) and S. 8 (1). 
A.I.R. 1946 Nag. 72 = I.L.R. (1946) Nag. 90=1946 
Alag.L. J. 1 (S.B.). 


S. 4 (x) (b), Expl. B (x) — Scope of the explanation 
— Article describing historical incident with no 
political or criminal significance — Article not 
-applied to nor applicable to Indian conditions — 
Whether falls with S. 4 (x) (b). 

The explanation to S. 4 (1) (6), Press (Emergency 
Powers) Act, provides an exception in favour of an 
‘historical or literary work which does not tend to incite 
to murder. Where an article in a magazine published 
entirely for women described an historical incident 
•without any political or criminal significance and was 
meant to illustrate the sufferings of a woman who was 
prepared to sacrifice herself for what she considered to 
•be right, and it was clear that it did not and could not 
apply to Indian conditions : 


Held , that it could not be said that the story which 
•described an event in Russia under the Czarist regime 
could be said to tend to incite any one to commit murder 
in India under wholly dissimilar conditions, and did not 
• come within S. 4 (1) (A) of the Act. A.I.R. 1935 Lah. 
338=16 Lah. 270 = 37 P.L.R. 107 = 36 Cr.L.J. 971 = 
156 Ind. Cas. 674 (S.B.). 

S. 4 (x) (bb) — “ Bring into hatred or contempt, 

or excite disaffection towards the Government 
established by law in British India Meaning 
and effect of — Offence — Essentials. 


I he words to bring into hatred or contempt. 
Government established by law in British India” arc 
•of wide import, but they are not meant to be construed 
too literally. They arc to a certain extent terms of art 
which have acquired a definite legal meaning. It is 
enough under S. 4 to establish a tendency, direct or 
indirect, to sedition, whereas under S. I24-A, I.P. Code, 
it is necessary to establish sedition itself. The question 
in all cases is at least one of fact. 

It is not sedition merely to criticise Government, 
'however bitterly or forcibly, that may be done ; nor is it 
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sedition to seek its overthrow by constitutional means in 
order that another Government equally constitutional may 
be substituted in its place in a constitutional way. It 
becomes sedition under SI 124-A, I.P. Code, only when 
the intention or the attempt is to induce people to cease 
to obey the law and to cease to uphold lawful authority, 
and it falls under S. 4 of the Press Act if the matter com- 
plained of tends to produce that result or is likely to do 
so. The place, the circumstances and the occasion 
of the publication have to be examined in order to decide 
whether the publication offends against S.4. The gravity 
of the subject-matter of the criticism is not the true test ; 
the test is whether there is an attempt to incite people 
to a disobedience of the laws and a flouting of the rules. 
So long as the endeavour is to obtain redress by consti- 
tutional means, there is no offence. I.L.R. (1946) Nag. 
865=47 Cr.L.J. 994 = 226 Ind. Cas. 5go=A.I.R. 1947 
Nag. 1 (F.B.). 


S. 4 (1) (bb) — Prejudicial report — ■ 


tion of — Article in newspaper not to be isolated 
from other articles. 


In order to determine whether the publication of an 
article in a newspaper was prejudicial to the war effort, 
not only the sentences complained of in the article are 
not to be isolated from the article as a whole but the 
article as a whole should not be isolated from other articles 
which have appeared in the same newspaper. I.L.R. 
(1947) Kar. 54=230 Ind. Cas. 454=A.I.R. 1947 Sind 
81 (S.B.). 


S. 4 (1) (bb) — Applicability — Prejudicial act or 

report — Defence of India Rules (1939), R. 34 (6) 
(a) and (7) — Duty of Court to decide after perusal 
of book or publication. 

If one of the rules in the Defence of India Rules, 1939, 
prohibits a certain act specifically, the Court must give 
effect to that prohibition. But where the word used is 
ambiguous and is not defined and is not clear as to its 
intepretation, it is open to the Court to look, to the 
object with which the Rules were framed under the 
Defence of India Act. Hence in order that a publi- 
cation or a book should prejudice. His Majesty’s 
Relation with a foreign power and be objectionable under 
S. 4 (1) (bb) of the Press (Emergency Powei-s) Act (1931) 
the publication must be such as in some way to affect 
one of the objects referred to in S. 2 (1) of the Defence 
of India Act. It is for the Court to decide on a perusal 
of the book or publication whether it comes within the 
mischief of S. 4 (1) (bb). 225 Ind. Cas. 572 = 47 Cr.L.J. 

752=48 JJom.L.R. I55=A.I.R. 1946 Bom. 325 (S.B.). 


S. 4 (1) (bb) — Prejudicing relations with foreign 

Government — What amounts to — Test to deter- 
mine — Duty of Court — Criticism of foreign Govern- 
ment — Offence. 


In order to determine whether a book or a publication 
is likely to prejudice the relations between His Majesty 
and a foreign Government under S. 4 (1) (bb) of the 
Press (Emergency Powers) Act, the Court must look at 
the book or publication as a whole. To criticise the 
political system of a foreign Government, even though 
that Government may be on friendly terms with His 
Majesty, would not be sufficient to bring the book or 
publication within the mischief aimed at under Cl. (bb) 
of S. 4(1) of the Act, as read with R. 36 (a) of the Defence 
of India Rules. It must be established that the parti- 
cular publication is intended or is likely to prejudice 
His Majesty’s relations with a foreign Government 
and the relations must be so prejudiced in such a way 
as to affect the public safety, the defence of British India, 
the maintenance of public order or the efficient prose- 
cution of the war or maintaining supplies and services 
essential to the life of the community. A book in English 
entitled “ Denationalisation of Goans”, which historically 
traces the gradual decadence of the Goans, and which 
calls upon the Goans to free themselves from the historical 
background and their present outlook so that they should 
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be more fitted to aspire for freedom and to join hands 
with their fellow-countrymen in the rest of India cannot 
possibly be said to prejudice His Majesty’s relations with 
the Government of Portugal within the meaning of S. 4 
(0 ( bb ) of the Press Act. 225 Ind. Cas. 572=47 Cr.L.J. 
752=48 Bom.L.R. I55=A.I.R. 1946 Bom. 325 (S.B.). 

S. 4 («) (d). 

Synopsis. 

z. Class or section. 

2. Essentials and scope. 

3. Government established by law. 

4. Hatred and contempt. 

5. Miscellaneous. 

1. Class or section. 


S. 4 (1) (d) — “ Class or section of His Majesty’s 

subjects ” — Pakistan Army. 

The Army of Pakistan constitutes for the purposes of 
S. 4 (1) (d) of the Press Act, a “ class or section of His 
Majesty’s subjects ”. There can be no doubt that if it is 
sought to bring any persons within the expression “ class 
or section of His Majesty’s subjects ”, it will be necessary 
first of all to look for well-ascertained, well-defined and 
sufficiently numerous groups. These conditions would 
undoubtedly be satisfied by a body of say 100,000 persons, 
which is the approximate strength of the Pakistan Army, 
who arc collectively referred to in common parlance as 
“ military personnel ” and whose distinction from the 
civilian section o f the population is thoroughly well- 
recognised. This large body of persons is subject to a 
common command, a common duty and loyalty and m 
external ways is kept as far as possible distinct from the 
rest of the population by living and messing together, 
and by their contact with the civilian population being 
restrained under military discipline to a very Rr ca j 
extent. When this large body of persons thus bears all 
the external marks of an easily distinguishable class 
among the subjects of His Majesty in the Dominion there 
is no reason why they should not be considered as falling 
within the meaning of the expression class or section 
of His Majesty’s subjects ’ in S. 4 (1) {a). 

View of Agha Haidar , J., in 1934 Lah. 219 disap. 
Pak.L.R. (i949) Lah. Cr.L.J. 98— A.I.R. 1949 

Lah. 218 (S.B.). 


S. 4 (1) (d)— Section of His Majesty’s subjects— 

Rajas and Jagirdars. 

Raias and Jagirdars arc a section of His Majesty’s 
subjects within the meaning of S. 4 (1) ( d ) of the Press 
(Emergency Powers) Act. 49 P.L.R. 235 = 48 Cr.L.J. 
93i=A.l.R. 1948 Lah. 6 (S.B.). 

S. 4 (1) (d) and (h)— Political organization— 

Whether a “ class ”. 


A political organization like the Congress cannot 
fall within the ambit of the expression “ class ” and a . 
criticism of the leaders of such an organization docs not 
attract the provisions of Cl. (d) or ( h ) of S. 4 (t) of the 
Press (Emergency Powers) Act. I.L.R. ( 1 947) 

795 = 49 P L 'R- 190=48 Cr.L.J. 9i5=A.I.R. 1947 Lab. 
340 (S.B.). 

S. 4 (1) (d) and (h)— ‘‘Class or section”— 


Sharif, J. A political 

s. ; - - iWg 

G m C a n nLc P e 0 rvhichU C wh“olly HSTln" fme of political 
mant nee wni t 7 loo frequently changing in 

thch' complexion, composition and poliucal objectives. 

Per Teia Singh, 7.— If a political party is well-defined 
and the number of persons owing ahrgiancc to - it is large 
enough, there is no reason why it should not bc regarded 
as a class or at least a section of His Majesty s subjects. 


Per Bhandari , J. — A political organisation cannot fall 
within the ambit of the expression " class or section ” 
and a criticism of the organisation or its leaders cannot 
attract the provisions of S. 4 (1) ( d ) and (4) unless the 
article read as a whole has the tendency of producing 
or promoting class hatred. If that tendency is clearly 
discernible, the article must be deemed to contain words 
of the nature described in S. 4 (1) notwithstanding die 
fact that outwardly the article purports to be nothing 
more than the criticism of a school of political opinion. 
48 Cr.L.J. go3=A.I.R. 1947 Lah. 366 (S.B.). 

S. 4 (1) (d) — “ Class or section ” — “ Exploiters * 

or “ capitalists.” 

The words “ class or section ” in cl. ( d ) of S. 4 (1)* 
must mean a definitely ascertainable body of individuals, 
not an indeterminate body or group having no clearly 
defined and non-variable characteristics or criteria by 
which they may be distinguished from any other body 
or group. Exploiters or capitalists as such, any more 
than, say, literates or illiterates, or the rich or the poor, 
do not constitute a “ class ” or a “ section ” within the 
meaning of this clause. A.I.R. 1937 Cal. 691=41 
C.W.N. 1217=39 Cr.L.J. igo=I.L.R. (1938) 1 Cal. 
455 = 172 Ind. Cas. 906. 

S. 4 (1) (d) — The rich definitely described as 

zamindars, millowners and landlords— Whether- 
form a sufficiently ascertained class within S. 4. 
(,) — Attack on this class in news-sheets — Offence. 

The rich as more definitely described as zamindars r 
millowners, and landowners form a sufficiently ascer- 
tained class to satisfy the requirements of the Act. The 
attack upon this class is clearly one which would tend- 
in the minds of uneducated readers amongst whom the- 
pamphlets were distributed, to bring His Majesty’s 
subjects into hatred and contempt. A.I.R. 1936 Mad. 
835=1936 M.W.N. 614=44 L.W. 381 =I.L.R. (1937) 
Mad. 14 = 7* M.L.J. 357 = 38 Cr.L.J. 5=165 Ind. Cas. 
860. 


-S. 4 (1) (d)— Intention, question of, if arises If* 


case under — Police, if a class or section of Hl» 
Majesty’s subjects— Attack in newspaper on Police 
as a whole— Whether brings Government into 
hatred and contempt. 

In cases under the Press (Emergency Power;) Act, no 
question of intention arises. Wh^t has to be seen w 
whether the words complained of directly or indirectly 
tend to do what is set out in els. {d), (A) and (i)°r o. 4(1 j, 
Press Act as amended by S. 77 . Special Powers Ordi- 

nance. 

Per Addhnn and Monroe, jTJ.-The Police form a well- 
defined group of His Majesty's subjects ; they comprise 
a very large body or men ; they form a separable portion 
of the population of the country ; they consist of a num- 
! „ n^rsons possessing common attributes and arc 
g oup d P .oge,her P under the name " Police » They thus 
r * KMha “ section as well as a “class” of His 
MiriUtv's subjects in British India. The Police form 
part of the Government established by law in British India 
L such as do the Magistrate, Judges and Secretaries. 
When the Police as a whole arc attacked and not indi- 
vidual officers, the words also tend directly or indirectly 
to bring into ha tied or contempt the Government esta- 
blished by law in British India. 

Per Agha Haidar , J .— A certain amount of latitude 
must be allowed to the writers in the public press and 
it must be remembered that journalists arc not necessarily 
constitutional writers or Parliamentary draftsmen and, 
therefore, are not expected to confirm to a high standard- 
of scientific thought and precision of expression. 

There is no reason why the words “ ejass or section 
is S. 4 (1) («0 should be construed to mean a fractiou 
of the members of a particular department of the Bntisn- 
Government in India. A.I.R. 1934 Lah. 21 9“ 35 Pu*y» 
L.R. 40=35 Cr.L.J. 966=149 Cas. 370 (S B.). 
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a. Essentials and scope. 4 

4 (1) (d) and (f) — Applicability — Newspaper 

article suggesting revolution to achieve purpose 
and asking readers to eliminate existing bad or 
evil influence in country — Propaganda in favour of 
Communist party — Offence. 

In deciding whether a newspaper article offends 
against the Press (Emergency Powers) Act, 1931, the 
Court must look at the article as a whole and it would 
be wrong to submit it to a microscopic scrutiny. Unless 
it can be said of the article of publication that it tended 
or attempted to tend directly or indirectly to bring into 
hatred or contempt the Government established by 
law, the article or publication cannot fall under S. 4 
(1) ( d ) of the Act. Nor can it be held to fall under S. 4 
V*) (/) when it does not tend to incite any person to 
interfere with the administration of the law or with the 
maintenance of law and order. 

It is open to a writer to suggest that the ordinary 
evolutionary method is cither too slow or not adequate 
to achieve a particular purpose and that purpose can only 
be achieved by a revolution. But by advocating revolu- 
tion, it does not necessarily follow that he is advocating the 
type of revolution which would come within the mischief 
of S. 4 (1) (/)• It is neither wrong nor contrary 
to law for any editor or propagandist to draw the attention 
of his readers to the existence of a bad or evil influence 
in this country and to ask the readers to eliminate that 
influence. Whether the writer is right or wrong is 
another matter, but in advocating a particular cause 
and by using strong language in support of that cause 
the writer does not necessarily come within the mischief 
of the Press (Emergency Powers) Act. 

It is essential that in a democracy the masses should 
be politically educated and they arc entitled to know 
the pros and cons of every political system and every 
political ideology. So long as it is legal for a political 
party to place its views and its principles before the 
people, it would be improper for the Court to interfere 
with that right not only of the party but also of the 
people of the country where the article is nothing more 
than a very strong piece of propaganda in favour of the 
Communist party — and the Communist party has not 
been declared an unlawful association in this country — 
the article cannot be held to offend either Cl. (d) or Cl. 
(/) of S. 4 (1) of the Act. 

Under the new Constituion of India the liberty oi the 
press having been safeguarded, the press is entirely free 
to propagate any views, provided those views are not 
prohibited or are not likely to lead to any breach of the 
peace. There is nothing in law to prevent the Communists 
from carrying on propaganda with regard to their 
own philosophy and to extol its own ideology as against 
the Socialist or Congress ideologies. 4 A. I. Cr.D. 247 = 
52 Bom.L.R. 275 = A.I.R. 1950 Bom. 210 = 51 Cr.L.J. 
829 (S.B.). 

S. 4 (1) (d) — Applicability — Article to be read 

as whole. 

For the purpose of deciding whether an article falls 
within the mischief of S. 4 (i) ( d ) of the Press (Emergency 
Powers) Act, the article has to be read as a whole in a 
free, fair and liberal spirit, without unduly stressing a 
strong word here or there. Pak.L.R. (1950) Lah. 629 = 
A.I.R. 1950 Lah. 243 (S.B.). 

Ss. 4 (1) (d) and 3 (3) — Incitement to violence — 

If essential ingredient of offence. 

Incitement to violence is not an essential ingredient 
of the offence contemplated by S. 4 (1) (d) of the Press 
(Emergency Powers) Act, and therefore incitement to 
violence is not necessary before action can be taken 
under S. 3 (3) of the Act. 50 Cr.LJ. 756=A.I.R. 
1949 E.P. a89«=5i P.L.R. 82 (S.B.). 


4 (1) (d) — Statements bringing a class of 
subjects into hatred or contempt — Truth of such, 
statements — If relevant — Crown not controvert 
ing statements of fact in offending articles by 
affidavit — Effect of. 

It is of course not necessary in order to bring a state- 
ment within the mischief of S. 4 (1) ( d ), Press Act, as 
bringing a class of subjects into hatred or contempt, that 
such statements should be untrue in fact. At the same 
time, the dissemination of correct information being one 
of the functions of the public press and equally of political 
propagandists, where a statement of the relevant kind 
is found to be true, its effect must be measured on an 
entirely different basis from that of a statement which is 
untrue. 

Under R. 10 of the Rules framed by the Lahore 
High Court under the Press Act, the Crown is entitled 
to controvert statements of fact in the articles complained 
of by means of affidavit, and where there is no such 
affidavit by the Crown, the facts stated in the newspaper’s 
report must be accepted as correct. Pak.L.R. (> 949 ) Lah. 
545 = 51 Cri.L.J. g8=A.I.R. 1949 Lah. 218 (S.B.). 

S. 4 (1) (d)— Scope of. See PRESS (EMERGENCY 

POWERS) ACT, SS. 18 AND 4 (1) (</). (1949) 2 

M.L.J. 300=A.I.R. 1950 Mad. 27. 

(as amended by the Criminal Law Amendment 

Act, 1932), Ss. 4 (1) (d), 7 (3) and 23— Scope and 
applicability — Applicability of S. 4 (1) (d) — Test — 
Violent criticism of party in power by rival party — 
Attack on actions of police force — No allegation 
of Government’s approval of such acts — Action 
under S. 7 (3) if justified — Truth or falsity of im- 
pugned matter — Relevancy — Failure to take action 
against other newspapers for similar articles — 
If a good plea in defence. 

Bclorc it can be held that the words of the impugned 
matter have the tendency set out in clause (d) of S. 4 (1) 
of the Indian Press (Emergency Powers) Act it must be 
clear to the Court that this tendency must be felt by the 
ordinary man in the street. It would not be sufficient 
that a member of a particular party on reading the matter 
in question will entertain feelings of enmity or hatred 
against the Government to bring the words within the 
mischief of the enactment. It will be really a dangerous 
doctrine to hold that any adverse opinion of the action 
of a particular party, then in power, by an organ or 
member of an opposite party should by itself be held to 
fall within the enactment. But if the language used is so 
violent and exciting as to lead to violence, insurrection 
or disturbance, it may fall within other provisions under 
which appropriate action might be taken against the 
authors of such writing. Where the utmost that could 
be said against an article is that it described the action 
of the Government as being definitely against a rival party 
anti that it was inspired by capitalistic tendencies, such 
criticism of the action of the Government, even if the 
disapprobation is expressed in strong language, would 
not fall within S. 4 (1) (d) of the Act. For the purpose 
of S. 4 (1) ( d) y the cabinet of Ministers belonging to the 
particular parly in power and administering the Govern- 
ment of the Province is Government established by law in 
British India. 

The truth or falsity of the impugned matter is im- 
material for a determination of the question arising 
under S. 23 of the Act. 

The fact that the Government failed to take action 
against other newspapers which published matter similar 
to the impugned one cannot he a good plea in defence to 
action taken by the Government if the impugned matter 
is such that it would fall within any of the clauses of S. 4. 

Where in an article criticising the acts of the police 
there is nothing to suggest that the alleged high-hande? 
and atrocious acts were committed under the orders of the 
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Government or with their approval express or tacit, action 
under S. 7 (3) would not be justified. I.L.R. (1949) 
Mad. 149 = 61 L.W. 306 = 1948 M.W.N. 362=49 Cr.L.J. 
390=A.I.R. 1948 Mad. 326=(ig48) 2 M.L.J. 165 
(F.B.). 

S. 4 (1) (d) and (b) — Publication of news — 

Action if may be taken. 

Per Bhandari , J. — The Press (Emergency Powers) 
Act was not enacted with the object of suppressing or 
stifling news, but with the object of preventing news and 
comments being published in a sensational form, and so 
long, therfore, as the report of news is fair, unbiassed and 
founded upon facts, no action can be taken under the 
Act. It follows as a corollary that action can be taken 
when the report is not fair and accurate or when there 
is an expression of opinion which has an undesirable 
tendency or an unfair colouring of report whether by 
emphasis or omission. 

In the eye of law the headlines of a publication are 
considered to be a part and parcel of the publication 
and can render a publisher liable to punishment even 
though the publication itself ( minus the headline) may 
be perfectly harmless, if the headlines arc not founded 
upon facts. I.L.R. (>947) Lah. 795=49 P.L.R. 190=48 
Gr.L.J. gi5=A.I.R. 1947 Lah. 340 (S.B.). 

S. 4 (1) (d) — Newspaper article — Intention of 

writer — Relevancy. 

Per Teja Singh, J. — It is of course true that the intention 
of the writer is not a deciding factor for the determination 
of the question whether or not a writing has a particular 
tendency referred to in S. 4 (1) ( d ) of the Press (Emergency 
Powers) Act, but it is not altogether irrelevant, particu- 
larly so when the plea is that the words used do nothing 
more than bring out the intention that was uppermost 
in the writer’s mind. 48 Cr.L.J. 897 = A.I.R. 1947 Lah. 
361 (S.B.). 

S. 4 (1) (d) — Section 4 (1) (d) deals with offence 

of sedition as described in S. 124- A,. Penal Code — 
Public disorder or reasonable anticipation or like- 
lihood thereof is the gist of offence. 

Section 4 (1) (</), Press (Emergency Powers) Act, is 
substantially in the same terms as S. 124-A, Penal Code, 
and deals with the offence of sedition as described in 
S. 124-A, Penal Code. Sedition has been described as 
disloyalty in action and the law considers as sedition 
all those practices which have lor their object to excite 
discontent or disaffection, to create public disturbance 
or to lead to civil war, to bring into hatred or contempt 
the Sovereign or Government, thclaws or the constitution 
of the realm and generally all endeavours to promote 
public disorder. Public disorder or the reasonable 
anticipation or likelihood of public disorder, is thus the 
gist of the offence. The acts or words complained of 
must either incite to disorder or must be such as to satisfy 
reasonable men that that is their intention or tendency. 
A.I.R. 1946 Lah. 22 = 47 Pun.L.R. 3 = 223 Ind. Cas. 
120 = 47 Cr.L.J. 345 (S B.). 

S. 4 (d) (1) — Actual violence need not have occur- 
red. The words in the notices given, held, did tend to 
bring Government into such hatred and contempt as 
is covered by the definition of sedition. A.I.R. 1944 
Nag. 178=1944 N.I..J. 195=45 Cr.L.J. 657 = 1. L.R. 
(1944) Nag. 680 = 213 Ind. Cas. 397 (S.B.). 

3. Government established by law. 

S. 4 (1) (d) — Government established by law 

Ministry, if constitutes. 

Ministry as a whole constitutes Government as esta- 
blished by law, and any matter which tends to bring 
the Ministry into hatred or contempt comes, therefore, 
within the mischief of S. 4 (1) (d) of the Press (Emergency 
Powers) Act. 1945 P.C. 156 ; 1948 Nag. i and 35 


P.L.R. 40, foil. 50 Cr.LJ. 756=A.I.R. 1949 E.P. 289= 
51 P.L.R. 82 (S.B.). 

S. 4 (1) (d) — “ Government established by law 

in British India ” — Handful of officers. 

A handful of officers cannot be regarded as “ Govern- 
ment established by law in British India ” within the 
meaning of the expression appearing in S. 4 (1) (</) of the 
Press (Emergency Powers) Act. 49 P.L.R. 235=48 
Cr.L.J. 93i=A.I.R. 1946 Lah. 6 (S.B.). 

S. 4 (1) (d) — “ Government established by law 

in British Iwdla ” — If synonymous with British 
imperialism. 

Per Teja Singh and Sharif, JJ . — “ Government esta- 
blished by law in British India ” referred to in S. 4 (1) 
( d ) of the Press (Emergency Powers) Act has nothing 
to do with British imperialism which represents the cult 
of a particular class of politicians whose object is to main- 
tain and safeguard the British Empire. An article con- 
fined to the criticism of the policy of the British imperia- 
lism does not therefore bring into hatred and contempt 
“ Government established by law in British India ” with- 
in S. 4 (1) (A). 48 Cr.L.J. 8g7=A.I.R. 1947 Lah. 361 
(S.B.). 1 ‘ ’ 1 1 , , . 

4. Hatred and Contempt. 

S. 4 (1) (d) — Article exciting hatred and con- 
tempt of Government — Truth of allegations or 
intention of writer — If relevant. 

Though the object of the writer of an article may be 
merely to obtain the alteration of the measures criticised 
by lawful means, the matter may nevcrthclss come within 
the mischief of S. 4 (1) (d) of the Press Act if the criticism 
excites or attempts to excite hatred, contempt or dis- 
affection towards the Government. The intention of the 
writer as also the truth of the allegations is immaterial. 
56 B. 472, applied ; 39 M. 1085, not foil. 

It is not an essential ingredient of the offence that the 
words or acts complained of must cither incite to 
disorder or must be such as they satisfy reasonable man 
that that is their tendency or intention. A.I.K. 1950 

Cal. 4-44 = 54 G.VV.N. 334 (S.B.). • ■ 

S. 4 (0 (d) and (h)— Feelings of— “Enmity”, 

“ hatred ” and “ contempt ” — Meaning of. 

Per Cornelius, J.— Any form of mere dislike is not 
enmity ; the feeling must be one of hostility, antagonism 
and ill-will. Similarly, hatred is much stronger than 
mere opposition ; it means aversion carried to the point 
at which there is a desire to injure or destroy the object 
of the emotion, and contempt means more than regard- 
ing the object as inferior ; it involves an opinion that the 
object is of a vile, despicable or worthless character. 
To arouse feelings of this kind by a writing, it is necessary 
to write provocatively, employing the arts of emphasis, 
exaggeration, and misrepresentation so as to exclude all 
possibility of the action criticised being excused on any 
such innocent ground as mistake or misconception. Inc 
language commonly employed is immoderate, touching, 
if it docs not exceed the boundary between fair criticism 
and abuse, and the appeal » rarely to the intellect by 
the processes of ratiocination, but almost always to 
ignorance and prejudice. Incitement to such violence 
of thought may of course be prefaced by a learned dis- 
course on morals or theology, accompanied by reasoned 
analysis, but unless the incitement is perceptible in the 
writing, there can be no conclusion to that effect merely 
because the argument results in showing that in some 
respect, the activity under discussion is ill-advised or 
misguided. 

Per Mohd. Sharif, J.— “ Hatred ” means abhorrence 
or ill-will and “ contempt ” means scorn or disdain, and 
these feelings over a particular matter should animate 
the large majority and not the insignificant minority, 
before they could be said to produce the repugnant 
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effects, to guard against which S. 4 (1) (d) and (A), Press 
(Emergency Powers) Act were enacted. Pak.L.R. (1949) 
Lah. 643=A.I.R. 1950 Lah. 21=51 Cr.LJ. 316 (F.B.). 

S. 4 (1) (d) — Manifesto of party proclaiming 

the grave consequences of partition of India — If 
brings into contempt State created thereby. 

Where a manifesto published by a party proclaims 
to the public that the grave consequences of the partition 
of India into 4 Bharat * and 4 Pakistan * have been the 
massacre of fifteen lacs of Muslims, the uprooting of 
eighty-five lacs of persons, the detention of seventy thou- 
sand Muslim women in the hands of the non-Muslims 
and the loss of twenty-one Muslim States, any person 
reading the manifesto with an open mind would inevitably 
be driven to the conclusion that none of these calamities 
would have befallen the Mussalmans, if the country 
had not been divided. To put it in other words, there 
Ss a direct and a serious attack upon the concept which 
created Pakistan. The very idea of establishing a 
separate Muslim homeland is held up to ridicule. The 
manifesto, therefore, tends to bring into contempt the 
State itself and not merely some of the persons, who 
may be running the State and whose shortcomings may 
have been responsible for producing some unfavourable 
conditions in the country in respect of health and material 
welfare. The publication, therefore, is clearly covered by 
S. 4 (1) ((/), Press (Emergency Powers) Act. Pak.L.R. 
(1950) Lah. 3!4=A.I.R. 1950 Lah. 138 = 51 Cr.L.J. 
1180 (F.B.). 

S. 4 (1) (d) — Article accusing Government of 

wholesale corruption — If excites contempt or 
hatred against Government. 

Where an article accuses Government of wholesale 
corruption from top to bottom and contains the extremely 
mischievous suggestion that Government had deliberately 
avoided rehabilitating refugees so that these distressed 
people had begun to harbour feelings of hatred against 
the class of Government servants in general and the 
day was not far off when the oppression to which they 
were subjected, would be avenged, the article has cer- 
tainly the tendency of exciting contempt, hatred or 
disaffection against the Government established by law 
in this country and is not covered by any of the exceptions 
to S. 4 of the Press (Emergency Powers) Act. Pak.L.R. 
(1950) Lah. 629 = A.I.R. 1950 Lah. 243 (S.B.). 

S. 4 (1) (d) — Criticism of Government — Lati- 
tude to Press — Limits. 

Ideas of what constitute sedition have changed with 
the passage of time and a good deal of latitude should 
be allowed to the press so that healthy public opinion 
is fostered by frank and even forceful criticism of the 
Government in power, in this age of democracy and 
liberty. But liberty to criticise must not be confused with 
license to hold up the Government established by law, to 
hatred or contempt. Pak.L.R. (1950) Lah. 62g=A.I.R. 
1950 Lah. 243 (S.B.). 

S. 4 (1) (d) — P olitical pamphlets — Words em- 
ployed in — Value to be attached. 

In assessing the value to be attached to words employed 
in political pamphlets, and their effect upon the mind 
of the average reader, it is necessary to bear in mind this 
quality of the average reader, namely, that he is now so 
well accustomed to political claptrap that the words 
employed do not produce upon his mind the effect which 
their dictionary meaning might suggest. To suggest 
to the reader that it is right to save his motherland from 
“ encroachment by foreign imperialists and exploitation 
by Jagirdars and capitalists ” without in any way inviting 
him to act violently or illegally, does not have the effect 
ofbringing either the Government or the Jagirdars and 
capitalists into hatred or contempt within S. 4 (t) ( d ) 
of the Press (Emergency Powers) Act. Pak.L.R. 1949 
Lah. -545=51 Cr.L.J. 98 = A.I.R. 1949 Lah. 218 (S.B.). 


S. 4 (1) (d) — Hatred or contempt — What consti- 
tutes — Criticism of Public Safety Act as 44 lawless 
law ”. 

To criticise an Act ( e.g .) Public Safety Act, as 44 law- 
less law ” does not bring the Government into contempt. 
Mere dislike or disapproval is not sufficient to constitute 
hatred or contempt. Contempt is the act of despising 
or viewing something as mean, vile or worthless. Hatred 
is a sustained feeling of bitter aversion, generally com- 
bined with a desire to injure, destroy or get rid of its 
object. There arc strong feelings and strong words are 
required in order to arouse them. Pak.L.R. ( 1949 ) 
Lah. 62g=A.I.R. 1949 Lah. 259 = 51 Cr.L.J. 24 (S.B.). 

S. 4 (1) (d) — Tendency to excite feelings of 

hatred — Accusations which are stock-in-trade of 
average politician. 

Per Teja Singh, J . — Words which are very frequently 
met with in speeches delivered from public platforms 
and in writings in the public press and accusations 
which have become a stock-in-trade of an average poli- 
tician cannot for that reason alone have the tendency to 
excite feelings of hatred against tjie Government. 48 
Cr.L.J. 897=A.I.R. 1947 Lah. 361 (S.B.). 

S. 4 (1) (d) and (h) — Applicability. 

Held, after considering the article in question and file 
criticism therein that there was nothing in it which 
might be taken to bring into hatred or contempt. His 
Majesty or the Government established by law in British 
India or to excite feelings of hatred between two classes 
of His Majesty’s subjects. It was an honest criticism 
offered with a view to persuade the Government to take 
some drastic action in Waziristan in order to stop kid- 
napping and raids. It could not be said for a moment 
that in doing so, the author of the article had any malice 
or was trying to bring the Government into disrepute. 
The article did not, therefore, fall under S. 4 (1), (rf) 
or cl. ( h ) of the Press (Emergency Powers) Act. A.I.R. 
1939 Pesh. 6=180 Ind. Cas. 252. 

5. Miscellaneous. 

S. 4 (1) (d)— Scope of— Criticism of Government 

— Limits — Newspaper article stigmatising Pakis- 
tan Government as “enemy of Islam and as 
“ irreligious ” — If tends to excite disaffection 
against it. 

There is nothing in law to prevent a person from 
attacking the Government for its short-comings in one or 
other respects with a view to remove them or correct 
them. It is also not prohibited to call upon the people 
to elect their representatives from one or the other poli- 
tical party which promises greater chances of religious or 
economic advancement. The State, however, is sacred, 
transcending all political parties and the Government 
as a whole could not be brought into hatred or contempt 
without fear of disastrous consequences to all and sundry 
living in the State. Where the newspaper articles in 
question call Pakistan Government as “enemy of Islam” 
and stigmatise it as “ irreligious ” and fostering a spirit 
of “ indifference to God and the Prophet ” they tend 
to excite disaffection against the Government and come 
within the mischief of S. 4 (1) (d) of the Press Act. Pak. 
L.R. (1950) Lah. 406 = 51 Cr.L.J. 1049 = A.I.R. 1950 
Lah. 183 (S.B.). 

S. 4 (1) (d) — Intention of writer — If relevant. 

All that S. 4 (1) {d). Press (Emergency Powers) Act 
requires is that the impugned writing should have a 
tendency to excite contempt or hatred, and the alleged 
intention of the writer, inconsistent with the plain lan- 
guage employed by him, would be absolutely irrelevant. 
Even if lie had acted from the best of motives, but the 
language employed brought the writing within the 
ambit of S. 4 (1) (d) of the Act, he could not be heard to 
say that his object was mere reform. After all the 
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intention of a person can be best judged from the intrinsic 
evidence of his writing. Pak.L.R. (1950) Lah. 629= 
A.I.R. 1950 Lah. 243 (S.B.). 

S. 4 (1) (d) — Newspaper article, if hit by Act — 

Surrounding circumstances — If may be considered. 

Per Teja Singh, J. — In Judging whether a particular 
article offends against the law of sedition or is hit by the 
Press Act, the Court must take into consideration the 
surrounding circumstances. What was seditious fifty 
years ago, is not so now, and the reason for this is that the 
country has advanced politically. 48 Cr.L.J. 897= A. 
I.R. 1947 Lah. 361 (S.B.). 

S. 4 (1) (d) — Newspaper article, if hit by Act — 

Canons of interpretation. 

Per Teja Singh, J. — It is a well-known cannot of inter- 
pretation that in order to find out whether a particular 
article appearing in a paper or a journal is hit by a penal 
enactment like the Indian Press (Emergency Powers) 
Act of 1931, because it produces or tends to produce a 
certain effect, the article must be read as a whole and in a 
free and liberal spirit. It is not fair to pick out a few 
words or even sentences. The standard to be applied 
is that of an average reader belonging to the class 
of people for whom the newspaper or the journal is 
intended or among whom it has circulation and not that 
of a critic. 48 Cr.L.J. 897 = A.I.R. 1947 Lah. 361 (S.B.). 

S. 4 (1) (d) — Writing"\vhcther seditious within 

S. 4 (j) (d) — Test — Leaflet headed as “Indepen- 
dence Day Pledge ” held did not tend to excite 
disaffection towards Government and did not fall 
within S. 4 (1) (d). 

In order to determine whether a writing is seditious 
within the meaning of S. 4 (1) (</) the Court should in 
every case consider the writing as a whole and in a 
fair, free and liberal spirit, not dwelling too much upon 
isolated passages or upon a strong word here and there, 
which may be qualified by the context but endeavour- 
ing to gather the general cfTect which the whole com- 
position would have on the minds of the public. 

A leaflet which was headed “ Independence day 
Pledge,” in its preamble described the existing condi- 
tions of the country, it then proceeded to suggest remedies 
for bettering these conditions and concluded with an 
appeal to young men to take the pledge with the purpose 
of uniting them. In the introductory portion, it stated 
that the Bengal famine was the result of the political 
deadlock that existed in the country and of national 
disunity and had resulted in five million deaths in Bengal. 
The leaflet then went on to say : “ The alien imperia- 
lists, clinging desperately to the policy of deadlock, keep 
them (the political leaders) behind the bars as their only 
chance to prevent our march to freedom and power.” 
In the portion of the leaflet in which an appeal was made 
Co young men to take the vow appeared the words: “ In 
the name of the five million murdered in Bengal.” 
Objection was taken that these words tended to excite 
disaffection towards Government established by law in 
British India as they involved the suggestion that five 
million people had been murdered in Bengal by the 
monster famine born out of the deadlock created by the 
policy of the Government who were intentionally 
sticking to this policy in order to prevent the march of 
freedom : 

Held that, (1) expressions such as “ the alien imperia- 
lists, clinging desperately to the policy of deadlock keep 
them (the political leaders) behind the bars as their 
only chance to prevent our march to freedom and power” 
were the usual stock-in-trade of political demagogues 
and had no tendency to excite disaffection against the 
Government. There was no sting left in them and they 
were of every day use and might be styled as political 
exaggerations; 

(2) the criticism that certain policy of the Govern- 
ment was so unfortunate that it had created apolitical 


deadlock which had led to famine conditions resulting 
in a large number of deaths of people by hunger, could 
not be construed as meaning that the Government that 
pursued that policy was guilty of murder of the people 
who died owing to famine conditions in the country. 
Therefore the words “ in the name of the five million 
murdered in Bengal ’* though they involved strong 
criticism of the Government’s policy of deadlock could 
not be regarded as exciting disaffection towards the 
Government : 1 

(3) the leaflet read as a whole did not come within 
the mischief of S. 4 (i) ( d ). A.I.R. 1946 Lah. 22 = 
47 Punj.L.R. 3=223 Ind. Cas. 120=47 Cr.L.J. 345 
(S.B.). 

S. 4 (x), (d), (f) — Poster containing matter 

coming under els. (d) and (f) — Common-sense 
interpretation should be put. 

In dealing with a document like a poster under S. a 
(1), els. (d) and (/), it is worse than useless to try and 
extract a meaning out of it by a laboured commentary. 
It is not a writing intended to be read and re-read at 
leisure, dotting the i’s and crossing the t’s till it yields 
up its secret meaning, nor even a work of art like high- 
class painting to be studied and pondered over to find its 
true interpretation, but it is at best a mere caricature 
or cartoon which, from the nature of things, must wear 
its heart on the sleeves as it were. The “ common-sense 
interpretation ” of such a document must be the impres- 
sion it gives to a man of ordinary common-sense. A.I.R. 
1937 Cal. 691=41 C.VV.N. 1217=39 Cr.L.J. igo=I.L.R. 
(1938) 1 Cal. 455=172 Ind. Cas. 906. 

S. 4 (x) (d) — Asking people to remove the 

domination of Government — Whether an offence — 
Distinction between comment upon measures by 
Government and exhortation to turn ont the 
Government — Emergency Powers Ordinance (a 
of X932). 

There is a good deal of distinction between a comment 
upon the measures of Government and asking that steps 
be taken to have them changed and an exhortation to 
people to turn out the Government which has promul- 
gated those measures. The one is innocent, and the 
other is an offence. 

Where an article says that our first duty should be 
to make every effort to free the country from the domi- 
nion of non-Muslims and excites the Indian Musalmans 
to take steps to turn out the non-Muslim Government, 
calling upon the people to remove the domination of a 
Government amounts to calling upon them to turn out the 
Government itself and the article comes within S. 4, 
sub-S. (1) ( d ). A.I.R. 1934 Pat. 320=15 P.L.T. 286 = 
149 Ind. Cas. 838 (S.B.). 

Ss. 4 (1) (c), 25, 26— Under Act, High Court 

and Provincial Government is primarily concerned 
with whether words complained of have prohibited 
tendency and are of prohibited nature. 

Under the Press (Emergency Powers) Act, what the 
High Court, and indeed what the Provincial Government 
is primarily concerned with is whether the words com- 
plained of have or have not the prohibited tendency 
and arc of the prohibited nature. The Act docs not 
require that it shall be proved that this is so. The ex- 
pression, “ whenever it appears to the Provincial Govern- 
ment ” in Ss. 3 (3), 4 (0 and 7 ( 3 ) has or is intended to 
have the same use and purpose. The essential condition 
of action under the Act is that the words complained of 
must have the prohibited tendency and be of the prohi- 
bited mature. It is the printing or publishing of the 
prohibited words which is the offence and the words 
must speak for themselves. A.I.R. 1942 Sind 65= 
43 Cr.L.J. 838 = 1. L.R. (1942) Kar. 127 = 202 Ind. Cas. 
405 (S.B.). 

S. 4 (x) (e) — Duty of Judges in construing 

In interpreting the meaning or the tendency of tfo e 
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fiature of the words, the Judges should use their know- 
ledge and experience of the habits and customs and 
thoughts of those upon whose acts they are called to sit 
in judgment. Indeed S. 114, Evidence Act, permits 
Judge to use his knowledge of human conduct and affairs. 
The general context in which the words are used can 
also be looked into. 

Per Davis , C.J. — In dealing with notices issued by 
Government under Ss. 3 (3) and 7 (3), in respect of an 
offence alleged to fall within S. 4 (1) (e), the High Court 
is not much concerned with the promptness or lack of 
promptness with which Government took action. What 
it is principally concerned with is the nature of the words 
used. Nor is the question of the expediency of the action 
of Government a matter for it to consider. A.I.R. 1942 
Sind 65 = 1. L.R. (1942) Kar. 127=43 Cr.L.J. 838 = 
202 Ind. Cas. 405 (S.B.). 

S. 4 (1) (e) — Offence under S. 4 (1) (e), when 

constituted. 

For an offence under S. 4 (1) (<*), it is sufficient if one 
of the purposes of an article published in a news-paper 
falls within this purview. It is sufficient if the words 
have the tendency referred to in S. 4 (1) ( e ) and if they 
are of the nature described in that section. A.I.R. 
1942 Sind 65 = 1. L.R. (1942) Kar. 127=43 Cr.L.J. 838 = 
202 Ind. Cas. 405 (S.B.). 

S. 4 (1) (e) — “ Tend directly or indirectly,” 

meaning of — Scope — Fact that person put in fear 
or annoyance has another remedy by way of civil 
or criminal action does not exclude application 
of S. 4 (k) (e). 

The words “ tend directly or indirectly ” in S. 4 (1) (e), 
mean something more than 4 have as a possible result’. 
There must be something more than mere possibility. 
The effect which words will produce upon the person to 
whom they refer may vary widely according to the 
nature and temperament of that person. Not every 
newspaper attack, defamatory though it may be, is 
made with the intention of obtaining payment of money 
from the victim, nor every such attack can be said to 
have the “ tendency ” to induce payment of money. 
Section 4 (1) (e) relates to private individuals and can 
be applied to protect private individuals. The words in 
S 4 ( 1 ) ( e ) are wide enough to cover what is commonly 
known as blackmail, and the fact that the person put 
in fear or annoyance may have another remedy by way 
of civil or criminal action by a suit for defamation or a 
prosecution for extortion does not exclude the application 
of cl. ( e ) of S. 4 (1) in appropriate cases. A.I.R. 1942 
Sind 65 = 1. L.R. (1942) Kar. 127=43 Cr.L.J. 838 = 202 
Ind. Cas. 405 (S.B.). 

S. 4 (1) (f) — Applicability — Article or advertise- 
ment in newspaper inviting public to send official secrets 
to editor and offering payment for same — Offence — 
Official Secrets Act, S. 5 (1). See OFFICIAL SECRETS 
ACT S. 5(0.48 Bom.L.R. i5t=A.I.R. 1946 Bom. 
322 (S.B.). 

S. 4 (i> (f) — Article in newspaper inviting public 

to send in official secrets to editor comes within 

S. 4 (1) (f). 

The expression 4 official secret * is ordinarily under- 
stood in the sense in which it is used in the Official Secrets 
Act and has reference to secrets of one or the other depart- 
ment of the Government or the State and not to any 
secret of a private office or institution. Hence an article 
in a newspaper inviting the public to send in official 
secrets to the editor comes under S. 5 (1), Official Secrets 
Act, and therefore falls under S. 4 (1) {/), Press (Emer- 
gency Powers) Act, as it is an invitation encouraging 
or inciting any person to commit an offence. Where the 
publisher of a news magazine is ordered by the Govern- 
ment to deposit a sum as security under S. 7 (3), Press 
(Emergency Powers) Act, in respect of such article and 
the publisher applies to the High Court for setting aside 


such order the burden is on the applicant to prove that the 
tendency is otherwise than what is alleged to be and 
the Court is not concerned with the intention or the 
motive underlying the article but only with the direct 
or indirect tendency of the words used in the article 
itself. A.I.R. 1946 Bom. 322=48 Bom. L.R. i 5 I = 

I. L.R. (1946) Bom. 454=225 Ind. 033.565=47 Cr.L. 

J. 744 (S.B.). 

-S. 4 (1) (f) — Existence of Union Jack in poste; 


\ / \ / - a 

Whether can have reference to Government 01 
British India. 

Union Jack is not the emblem of the Government 
established by law m British India but the national flag 
of the British Empire, in which are combined in union 
Crosses of St. George, St. Andrew and St. Patrick. 
Where, therefore, a poster contains a pictorial represen- 
tation describing the exploitation of labour by capital, 
having a Union Jack on the sleeve of the exploiter, it 
cannot be inferred, merely from the Union Jack that it 
has a reference to the Government established by law in 
British India. 

And where such pictorial representation also contains 
slogans such as 44 unity and struggle ”, 44 the rich become 
richer ” and 44 the poor become proper” they cannot 
come under the mischief of S. 4 (1), cl. (d) or (f) of the 

Act. A.I.R. 1937 Cal. 691=41 C.W.N. 1217 = 39 Cr. 
L.J. igo=I.L.R. (1938) Cal. 435 = » 7 2 Ind - Cas. 
906. 

S. 4 (1) (h) and Expl. (4)— Scope— Question 

whether writing in a newspaper contained words 
of the nature described in S. 4 (1) (h) — Tests for 
determining — Denouncing 44 brahmanism” — If falls 
under section — Be efit of doubt — Right to. 


For deciding whether a newspaper which has been 
ordered to deposit a security did or did not contain 
any words of the nature described in S. 4 (1) ( A ) of the 
Press (Emergency Powers) Act, 1931, the Court should 
consider the writing as a whole in a fair, free and liberal 
spirit without attaching undue weight to isolated pas- 
sages, sentences or phrases. The Court should gather 
the general effect which the whole composition is likely 
to produce upon person* who may be normally expected, 
to read the newspaper in question. Flamboyant and 
exaggerated language and violence of expression ought 
to be certainly taken into account, but they can never 
be conclusive in determining whether the writing as a 
whole falls within the ambit of the enactment. 

On an application to set aside an order defecting 
security to be deposited by a newspaper the Court is not 
concerned with the tenability of the opinions expressed 
by the writer of the offending article. In all controversial 
matters, there is bound to be two opposing opinions and 
it is not the province of the Court to examine the sound- 
ness or otherwise of the reasons which the writer may give 
in support of a particular view. The question — and the 
only question — is to find out if there is anything in the 
article, which tends directly or indirectly to promote 
feelings of enmity and hatred between differen ■ classes. 

Where the writer is denouncing the system of 44 brah- 
manism ” which he said should be destroyed, it cannot 
be said that the writing will fall under S. 4(1) (A) of the 
Act. 

Where a writer sets out to ventilate the grievances 
of a class or community there is ex necessity a likelihood 
of criticising adversely the action of the class or community 
which is alleged to be taking an unfair advantage. In all 
such cases it would be wrong to say that a writing which 
ventilates the grievances of a particular class or com- 
munity would fall within the mischief of the enactment. 
When there is nothing in the language to excite hatred 
(or contempt of persons, Expl. (4) to S. 4 (1) (A) would 
cover the case. 

As the security provisions of the Press Act arc in a 
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sense penal, the benefit of the doubt, if there is any, 
should always be given to the person against whom action 
is taken. 

(The order of Government directing deposit of security 
by the petitioner was set aside). I.L.R. (1951) Mad. 
8=1950 M.W.N. 861=63 L.W. 633=A.I.R. 1950 Mad. 
742 = (1950) 2 M.L.J. 189 (F.B.). 

S. 4 (x) (h) — Publication of news relating to 

communal riots — If actionable. 

Per Muhammad Munir , J.- — The mere publication 
of news relating to a Hindu-Muslim riot in temperate 
and inoffensive language by a newspaper in the ordinary’ 
course of its business when the authenticity or the good 
faith of the report is not challenged and when there is 
nothing else to show any intention to promote class hatred 
thereby, is not actionable under S. 4 (1) (h) of the Press 
(Emergency Powers) Act. The reference to the com- 
munal disturbances need not be in the nature of mere 
information, as it is as important a part of the duty of a 
newspaper editor to comment on matters of public 
interest as to publish such '.nailers as news. If the pub- 
lication of the new is not within the clause, the mere fact 
that an incident is used as an argument in a journalistic 
comment, the comment itself not having the object or 
tendency to produce class hatred, cannot bring it within 
the clause. 

Per Achhru linm, J., contra. — At times the mere publi- 
cation of the news about a certain incident may be 
calculated to inflame communal passions throughout 
the length and the breadth of the country, or the province, 
and 10 led to most disastrous results. The very truth of the 
incident may have the effect of further aggravating 
the situation. I.L.R. (1947) Lah. 497— A.I.R. >948 
Lab. 161=49 Cr.L.J. 480 (F.B.). 

S. 4 (1) (h) — “ Different classes ’’—Meaning of — 

Political parties — Whether included. 

Per Full Bench {Achhru Ram, J ., dissenting) The 
words “different classes” in S. 4 (1) (A) of the Press 
(Emergency Powers) Act refer to religious, racial, tribal 
and possibly economic or functional, but not to political 
classes like the Congress, the Hindu Maha Sabha or the 
Indian National Congress. If the feelings of hatred 
are engendered or tend to be engendered by the publi- 
cation in a religious, racial or social class as such, the 
publication would be hit by the clause but not where 
such feelings arc engendered or tend to be engendered 
not in any such class as a whole but among the admirers 
or followers of a particular person, to whatever religious, 
racial or social class they might belong. And this position 
docs not change cither because the political leader who is 
criticised is accused the communalLsm in his policies or of 
partiality towards his own community or because his 
following consists of a preponderant proportion of the 
members of his own community. Any criticism of a 
person who is not a founder or leader of a religious 
community does not affect the members of a “ class” 
and however deplorable and in bad taste the publication 
may be it does not come within the clause. 

Apart from this, the enmity or hatred must be at 
least between two classes. Merely hurting the feelings 
or susceptibilities of a class is plainly insufficient unless 
such feelings are hurt by another class or by some one 
acting on behalf of another class or unless the com- 
munity whose feelings arc hurt might hold the other 
community responsible for the offence. If the publi- 
cation may in certain circumstances be held to be a 
representative act of the community, the case may 
possibly fall within clause (h) but in the absence of any 
sin h evidence the case is clearly outside the terms of this 
clause, though clause ( d ) might apply when the class or 
section itself, as distinguished from its leader, is brought 
into hatred or contempt. 

Per Achhru Row, J. — Where in anyjgiven case the 
question arises whether tvso political parties can be 


regarded ai two different classes of His Majesty's subjects 
within the meaning of S. 153-A, I.P. Code, or S. 4 (1) of 
the Press (Emergency Powers) Act, it has to be decided 
not on any a priori grounds, but like all other cases in. 
which a similar question arises, on a consideration 
of the numerical importance of each party and the 
common attributes or characteristics binding its members 
together ; and if, on such considration, they are found 
to fulfil the tests mentioned above, i.e., possess sufficient 
importance numerically and are bound together by 
common and exclusive attributes, there can be no reason 
not to hold them to be such classes. 

The question whether the words used in a particular 
case, whether spoken or written, tend directly or in- 
directly to create feelings of hatred or enmity between 
two classes of His Majesty’s subjects, or only tend to 
create feelings of bitterness and resentment in the minds 
of the members of one such class against the person 
responsible for uttering or writing those words indivi- 
dually, should be decided, in each case, having regard 
to the nature and the implications of 1 he words used, the 
person who has used them, the occasion for the use, the 
state of feelings between the two classes at the material 
time and the manner of the publication of those words. 
I.L.R. (1947) Lah. 497=A.I.R. 1948 Lah. 161=49 
Cr.L.J. 480 (F.B.). 

S. 4 (faj — Mere publication of news relating to 

riot by newspaper in temperate and inoffensive 



What is intended to be penalized by cl. (A), S. 4, is 
language which in itself has a tendency to promote 
class-hatred and thus reveals ( prima facte ) an intention to 
promote class-hatred, Clause (A) was never intended 
to and docs not cover the mere publishing of news relating 
to a Hindu-Muslim riot by a newspaper in the ordinary 
course of its business when the authenticity or the good 
faith of the report is not challenged and when there is 
nothing else to show any intention to promote class- 
hatred thereby. A.I.R. 1939 Lah. 81=41 P.L.R. 137 = 
40 Cr.L.J. 497=180 Ind. Cas. 835 (F.B.). 

Ss. 4 (1) (h), 7 (3) — Articles, held did not tend to 

promote feelings of enmity or hatred between 
different classes of His Majesty’s subjects and 
order under S. 7 (3) could not be made. 

During riots between Indians and Burmans, a news- 
paper published two articles. The articles gave the 
facts and pointed out that those facts were already 
common knowledge, they were merely news reported 
generally in the press. One of the articles first men- 
tioned the original clash between the procession of 
monks and laymen and the Police and said that this 
had developed into a communal affray. It then went 
on to state that there was no intention to apportion 
the blame for this affray as between the Burmans and the 
Indians. It also pointed out that the paper had pre- 
viously published extracts from the pamphlet which 
had so grievously affronted the Buddhists and had ca * ic ^ 
on the Government to proscribe it, but no action had 
been taken. It went on to state that the first clash was. 
between monks and Indian and European Police, ana 
that at a meeting of Indian and Burmese leaders, the 
Indian Icadcre gave an assurance that the Indians would 
not attack the Burmans ; but, in spite of this assur- 
ance, Indians had attacked two monks and 
grievously injured one of them ; another monk had been 
cut with a dah by Indians, a school boy had also been cut 
by Indians ; Indians had done damage on the Sule 
Pagoda and had sacked Burmese silk shops ; that Bur- 
mans in outlying parts of the city, on receiving informa- 
tion of these events, had risen in anger, armed themselves,, 
killed Indians, set fire to mosques and sacked Indian 
shops. The article pointed out that it was only natural' 
that Burmans in the suburbs of the city and in the dis- 
tricts should resent these acts of Indians in Rangoon,, 
and concluded by expressing the hope that the natives 
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of Burma would live amicably and unitedly with all 
foreigners who had come to the country for the purpose 
of trade. The second articles pointed out that the loca- 
lity round about certain street was notorious during the 
riots, that the Government knew that this localiry was 
inhabited by Indian bad characters who lived by act 
'of violence, and that although the state of the city had 
improved, these Indians were conspiring to engage 
persons to commit acts of incendiarism in the Burmese 
quarters of the city. It called upon the Government to 
expel these bad characters from Burma asserting that 
only then would Indians and Burmans be able to live 
in peace with one another. It stated that if the Govern- 
ment failed to take any action against these persons 
and there was a recrudescence of the rioting, the Gov- 
ernment would be responsible. An order was made 
against the printer and publisher of the paper under 
S. 7 (3) read with S. 4 (1), Press (Emergency Powers) 
Act : 

Held , that as regards the first article, the recitals in 
it were merely news, and as news, the facts were stated 
with restraint and not in violent or provocative language, 
and no attempt was made to gloss over the misdeed 
of one side in favour of the other. The article did not 
display such undue partisanship as to be objectionable 
on that ground. The article did not tend to promote 
feelings of enmity or hatred between different classes 
of His Majesty’s subjects, and therefore, did not come 
within the scope of cl. (/») of S. 4 (1). As regards second 
article, Indian bad characters were not a “ class of 
His Majesty’s subjects ” as contemplated by cl. ( h ) of 
S. 4 (1), and the article was directed against them only. 
That consideration alone was fatal to the order of Gov- 
ernment but even if the article fell within the scope of 
cl. ( h ), it came within Expln. 4, and therefore, could 
not form the basis of an order under S. 7 (3). A.I.R. 
1938 Rang. 417=178 Ind. Cas. 438 (S.B.). 

S. 4 (1) (h) — Words published without mali- 
cious intention and with honest purpose. 

The Explanation to S. 4 (1) (A), as amended, expressly 
provides that certain words published without malicious 
intention and with a certain definite and honest pur- 
pose arc not to be regarded as words tending to promote 
feelings of enmity between difierent classes though they 
might actually tend to promote such feelings. Words 
pointing out matters which arc producing or have a 
tendency to produce feelings of enmity or hatred between 
classes must often, if not invariably, tend either directly 
or indirectly to promote such feelings, yet if such words 
are published without malicious intention and with 
an honest view to the removal of such matters, they 
are not within the amended S. 4 (1) (h) by reason of 
the provisions of Expl. 4 to that section : 

Held , that the document could not be held to mean 
anything more than what it actually said and neither 
the language used nor the mode of publication suggested 
that the writer had any other motive or purpose in 
writing and publishing it than to point out to the kisans 
their present unfortunate position with a view to obtain 
support for his proposal for the amelioration of their 
lot and that the writer had no malicious intent. A.I.R. 
IQ35 All. 369= 1935 A.L.J. 321 = 1935 A.W.R. 127 = 
36 Cr. L.J. 1019=156 Ind. Cas. 908. 

S. 4 (1) (j) — Scope of — Criticism of policy or 

administrative act of officer — Whether comes 
within S. 4 (1) (j), Expl. 5 — Proof of malicious 
intention, if necessary. 

Per Young, C.J. — When there is an attempt to excite 
hatred and contempt against an administration, malicious 
intention need not be proved as normally the attempt 
is moved out of malice. 

Per Addison, J. — Criticism of the policy or administra- 
tive acts of a particular officer or officers may come 
within the mischief of S. 4. The question Is one of fact 


whether the words employed, directly or indirectly, 
tend to bring into hatred or contempt or to create dis- 
affection towards the administration established in any 
State of India. For Expl. V to apply, it is necessary to 
prove three things, namely ; ( a ) that the objectionable 
statements are statements of facts; ( b ) that they were made 
without malicious intention and ( c ) that the statements 
were made without attempting to excite hatred, contempt 
or disaffection. Proof of all three things is necessary 
before the Explanation comes into play and, if any one 
of these ingredients is lacking, the Explanation does 
not apply. 

Per Tek Chand, J.— In S. 4 (1), Cl. (j), the words “ad- 
ministration established ” are used in the same sense 
in reference to an Indian State as the words “Govern- 
ment established by law ” are used in regard to British 
India and have the same meaning as the latter expression. 
Section 4 does not penalise a speech or publication 
which brings or attempts or tends to bring into hatred 
or contempt, the Minister or Ministers, or other official 
of an Indian State as such as distinguished from the 
system of administration esblishcd in that State. And 
with regard to speeches or publication against such an 
administration itself, there is the further protection 
afforded by Expl. 5 of S. 5, which governs Cl. (j) alone. 
Under the Explanation a bona fide recital of facts,, if 
made without malice and without an attempt to excite 
hatred, contempt or disaffection towards the Administra- 
tor, is also protected. That is to say, in such a case, 
it will be necessary for the Court to find that the writer 
was not acting bona fide but that he did the wrongful 
act wilfully and without just cause or excuse : 

Held , Per Young, C.J. and Add’son, J. — (Tek Chand. J. t 
Contra ). — The passages in question in the book entitled 
“ Report of the Enquiry Committee appointed by the 
Provincial Hindu Sabha, Lahore, to enquire in the 
Bahawalpur Affairs ” came within the mischief of S. 4 
(1) (j) of the Act. A.I.R. 1937 Lzffi- 5»3 = 38 Cr. L.J. 
898 = 1. L.R. (1937) I.ah. 445 = 39 P - L - R - 782=170 
Ind. Cas. 439. (S.B.). 

S. 7 — Stay. 

High Court can stay order under S. 7 pending main 
application under S. 23. A.I.R. 1944 Pesh. 38 = 
46 Cr. L.J. 190 = 217 Ind. Cas. 136. 

S. 7 — Scope of S. 7 indicated — Printer and publisher 

same person — Maximum security ol Rs. 6,000 can be 
demanded from him under Ss. 3 (3) and 7 (3). A.I.R. 
1942 Sind 65= I. L.R. (1942) Kar. 127=43 Cr. L.J. 
838=202 Ind. Cas. 405 (S.B.). 

S. 7 — The fact that the maximum security of 

Rs. 3,000 has been demanded from the same person in his 
capacity as printer and as publisher is a matter for 
Government and not for the High Court. A.I.R. 1942 
Sind 65 = 1. L.R. (1912) Kar. 127=43 Cr. L.J. 838= 
202 Ind. Cas. 405 (S.B.). 

Ss. 7, 4 — Criminal Law Amendment Act (23 

of 1932)— Magistrate not taking security under S. 7 
(1) — Local Government, if debarred from taking 
action under S. 7 (3). 

The Magistrate and the Local Government are com- 
pletely independent of each other with respect to the 
functions exercised by each under the Press (Emergency 
Powers) Act. It is for the Magistrate and for him alone 
to decide what he is to do and it is for the Local Govern- 
ment to decide what it is to do, each acting within the 
respective powers conferred upon them within the Act. 
The fact, therefore, that the Magistrate does not require 
security under S. 7 (1) does not debar the Local Govern- 
ment from taking action under sub-S. (3) if it considers 
it proper to take action under the powers given to it 
under that sub-section. The Magistrate may not be 
aware of the article at the time and the hands of the 
Local Government cannot be tied by his action if the 
Local Government takes action under sub-S. (3) of 
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S. 7. A.I.R. 1937 Lah. 844=1. L.R. (rg37) Lah^k 3 8= 
39 P.L.R. 842 = 38 Cr. L.J. 86=172 Ind. Cas. 200. (S.B.). 

“ ^ s * 7 ’ 4 ^ as amended by Criminal l aw Amend- 

ment Act 23 of 1932)— Successor-in-office. 

It docs not matter who the publisher happens to be 
at the time of the notice if the newspaper contains words 
coming within the mischief of S. 4. A change of pub- 
lisher after the newspaper has inserted the offending 
article makes no difference ; and the new publisher 
can be required by the Local Government to deposit 
the amount. A.I.R. 1937 Lah. 844=I.L.R. (1937) 
Lah. 438=39 P.L.R. 842 = 39 Cr. L.J. 86=172 Ind. 
Cas. 200 (S.B.). 

S. 7 — Appeal. 

The refusal of the District Magistrate to refund the 
security under S. 7 is not appealable. A.I.R. 1934 
Pat. 344=15 P.L.T. 291=35 Cr. L.J. 1022 = 13 Pat. 
547= »49 Ind. Cas. 841 (F.B.). 

~ ^s. 7 ; 4 (d (d), (e), 23, 30 — Emergency Powers 
Ordinance |H of 1932), S. 3 — Notice to furnish 
security-— High Court’s power of interference — 
Application not filed before High Court within 
prescribed time — Effect of — Magistrate dealing 
with the Act — Whether Court or executive officer — 
Government of India Act, 1915 (5 & 6 Geo. V, c. 61), 
S. 107 — Applicability of. 

Where the Local Government issues notices to a 
newspaper, as, in its opinion, a certain article published 
in the paper came within the purview of S. 4 (1) (d) 
and (e) as amended by S. 3 of the Emergency Powers 
Ordinance, the order of the Local Government is liable 
to be set aside by the High Court on the ground that the 
article in question did not come within S. 4 (1) ( d ) 
and (e), if an application is filed within two months of 
the order. But when no such application is made within 
the time prescribed, the High Court has no jurisdiction 
to interfere with the order. 

1 he High Court's power of interference in such matters 
is furnished by Ss. 23 and 30 of the Act for a limited 
purpose to decide whether the publication of article 
docs or docs not come within the purview of S. 4 (1) 
of the Act. Section 107, Government of Inida Act has 
also no application as the District Magistrate, when 
dealing with the Press (Emergency Powers) Act or 
similar Acts is not a Court but an executive officer 
carrying out the functions on behalf of the executive 
Government and as such, is not subject to the High 
Court’s appellate jurisdiction. A.I.R. 1934 Pat. 344 = 
13 Pat. 547 = 35 Cr. L.J. 1022 = 15 P.L.T. 291 = 149 Ind. 
Cas. 841 (F.B.). 

S. 7 (3) — Action by Provincial Government — 

When may be taken — Notice citing whole articles 
without specifying offensive portions — Validity. 

8- 7 (*j)» Press Act, enables the prescribed action to he 
taken “ whenever it tif>f>ears to the Provincial Government 

that a newspaper contains any words 

of the nature described in S. 4 (1) ”, The statute does 
not require that the words should be of a nature rea- 
sonably believed by the Provincial Government to fall 
within the description in S. 4 (1) of the Act ; it is 
sufficient that those words should, at the time when 
the action in question is taken, af>/>ear to the Provincial 
Government to possess that character. 

A notice issued under S. 7 (3) of the Act is not, there- 
fore, vitiated in the eye of law by reason of citation 
therein of whole articles, when only small portions of 
\%hirh are specified at the hearing of the petition filed 
under S. 23 of the Act as being offensive in the relevant 
sense. It may very well be that at the time when the 
notice was issued, every word in the articles cited appeared 
to the Provincial Government to be offence in that 
sense. I’ak. L.R. (1949) Lah. 629 = A.I.R. 1949 Lah. 
*59=5* Cr. L.J. 24 (S.B.). 
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- (as amended by the Criminal Law Amendment 
Act* *932), S. 7 (3)- — Action under — If justified when 
attack is made on actions of the police force without any 
allegation of Government’s approval of such acts. Set 
PRESS (EMERGENCY POWERS) ACT (XXIII OF 
1931) (AS AMENDED BY THE CRIMINAL LAW 
AMENDMENT ACT, 1932). (1948) 2 M.L.J. 165 = 
A.I.R. 1948 Mad. 326 (S.B.). 

S. 7 (3) — Order for deposit made under S. 4 

x) (bb) — If ceases to be valid after deletion of CL 
bb). 

When Government has once ordered security to be 
deposited under the law then in force, that deposit is 
held generally for good conduct not only in the matter 
of the particular class of case which occasioned the order, 
but generally as security against offending under any of 
of the clauses of S. 4, Press (Emergency Powers) Act. 
Sub-S. (3) of S. 7 of the Act refers generally to ‘ words, 
signs or visible representations ” described in sub-S. 
(1) of S. 4 ; it refers to sub-S. (1) of S. 4 and not to any 
particular Clause of that section. Therefore an order 
for depositing security made under Cl. (bb) of S. 4 (1) 
of the Press Act which was added by the Defence of 
India Act cannot be deemed to expire with the expiry 
of the Defence of India Act and the deletion of Cl. (bb) 
from S. 4 (1) of the Press Act. I. L.R. (1947) Kar. 54= 
230 Ind. Cas. 454=A.I.R. 1947 Sind 81 (S.B.). 

Ss. 7 (3), 4 (as amended by Criminal Law 

Amendment Act XXHI of 1932) — Notice under S. 7 
(3) — Words, 6igns, etc., coming under S. 4 (1) (d), 
if should be described — Affixing of translation of 
whole article. 

Where a translation of the whole article is annexed 
to the notice under S. 7 (3), as amended by the Criminal 
Law Amendment Act, this is sufficient compliance 
with the rcquiiements of the law in this respect. It 
need not describe the words, signs or visible representa- 
tion coming within the mischief of S. 4 (1) (d). A.I.R. 
1937 Lah. 844 = 1. L.R. (1937) Lah. 438 = 39 P.L.R. 
842 = 39 Cr. L.J. 86=172 Ind. Cas. 200 (S.B.). 

S. 7 (3) — Order for furnishing security under 

S. 7 (3) — Interpretation of words used — Attack on 
Police Officers, whether falls within S. 4 (1). 

Where a newspaper contained a statement that the 
local Police Inspector and some other Police Officers 
arrested certain salyagrahis at the Congress office and 
used lathis on them as a result of which some of the 
satyagrah'j became unconscious, and contained an enu- 
meration of the several injuries inflicted by the Police 
Officers but there was no suggestion that the misconduct 
of these Police Officers was approved by the administra- 
tion or was part of a deliberate policy of repression and 
there was no comment of any sort in fact, and the pub- 
lisher of the newspaper was directed by the Local Govern- 
ment to deposit security under S. 7 (3^ Indian 

Press (Emergency Powers) Act, 1931 : 

Held, that the words were not such as to bring, directly 
or indirectly, the Government of India or the adminis- 
tration of justice into hatred or contempt or to excite 
disaffection towards His Majesty or to promote feelings 
of hatred or enmity between different classes of His 
Majesty’s subjects and the order of the Local Govern- 
ment directing furnishing of security was illegal. A.I.R. 
1932 Cal. 649 = 36 C.W.N. 962 = 138 Ind. Cas. 849 
(S.B.). 

S. 8 — Publisher ceasing to publish at the time 

of service of notice — Forfeiture of deposit — If can 
be ordered. 

S. 8 ( 1 ) of the Press Act requires the Provincial Govern- 
ment to serve notice of its intention to forfeit the deposit 
not on the publisher of the paper at the time when the 
notice is served, but on the person who was the publish^ 
at the time the offending article was written. A publi- 
sher cannot, therefore, avoid the forfeiture of his deposit 
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■by ceasing to publish after the offending article was 
written and before notice of the intention to forfeit 
4 he deposit was served on him. A.I.R. 1950 Cal. 444= 
54 C.W.N. 334 (S.B.). 

S. 8 — A person who has printed and published the 

article is responsible for the effect of that article in both 
capacities. A.I.R. 1944 Nag. 178 = 1944 N.L.J. 195 = 
45 Cr. L.J. 657 = 1. L.R. ( 1944 ) Nag. 680 = 213 Ind. 
Cas. 397 (S.B.). 

-S. 8 — The proper standpoint from which the article 


should be viewed in determining its tendency is how it 
as understood by an averege man who reads it as a 
whole and dispassionately. 1935 M.W.N. 6 (F.B.). 

S. 12 — Keeper severing connection with press — 

Another depositing security — Forfeiture of press. 

It was not the intention of the Legislature to enact 
that if a keeper who has notice served on him. completely 
severed his connection with the press and sold his interests 
to a third party that the third party having deposited 
security and been accepted as keeper, should be penalized 
by having the press confiscated because the original 
owner refused to deposit the security demanded. A.I.R. 
1935 Lah. 338 = 37 P.L.R. 107=36 Cr.L.J.971 = 156 

Ind. Cas. 674 (S.B.). 

S. 17 — Search without search warrant — Lega- 
lity — Order forfeiting press in absence of person 
having custody of press. 

Where the Police Officer, for the purpose of seizing 
the press under S. 17, is not armed with a search-warrant, 
as contemplated in S. 17, the search and the seizure of 
the press are illegal and the Magistrate cannot make 
the order forfeiting the press under S. 17 (3) of the Act. 

An order declaring a press to be forfeited when not 
passed in the presence of the person who had the custody 
and control of the press, should be set aside. A.I.R. 
1933 Cal. 792 = 37 C.W.N. 821=60 C. 1103 = 35 Cr.L.J. 
84=146 Ind. Cas. 464. 

Ss. 18 and 4 (1) (d)— Prosecution under S. 18— 

Facts to be proved — Intention or motive in publish- 
ing the offending matter— Relevancy— Scope of 

S. 4 (1) (d). 

In prosecutions under S. 18 of the Press (Emergency 
Powers) Act, the prosecution need only prove that 
document other than a newspaper has been intentionally 
made and published and that it contains either published 
news or comments on published news or any matter des- 
cribed in sub-S. (4) of the Act without obtaining the 
necessary permission of the Magistrate under S. 15 of 
the Act. Sub-S. (1) ( d ) of S. 4 doe? not mention any- 
thing about the intention or motive in publishing such 
words but simply says that the document in question 
should contain words, signs, etc., wluch tend directly or 
indirectly to bring into hatred or contempt the Govern- 
ment established by law. In other words, it is the effect 
of the contents of the documents, the objective aspect that 
is covered by S. 4 (1) (d) and not the intention or 

motive or the subjective aspect, or the mens rea in uttering 
or publishing those words which would be material for 
a prosecution for sedition under S. 124-A, I. P. Code 

A pamphlet of four pages without any cover whether a 

book ” or not will fall within the definition of a “ news- 
sheet ” and where taken as a whole and without tearing 
any statements made therein out of their context, tends 
directly or indirectly to bring the Government into 
hatred or contempt, whatever be the intention or the 
motive of the author in publishing it, it will fall within 
the scope of S. 4 (1) (d). 1949 M..W.N. 834=A.I.R. 

1950 Mad. 27 = 51 Cr. L.J. 241=62 LAV. 588 = (1949) 
2 M.L.J. 300. 

S. 18 — ‘ Maker % meaning of — Offence — What 

is — Persons liable. 

The words ‘maker* in S. 18, Press (Emergency 
Power*) Act means the author and not the printer. 


Therefore, printing a news-sheet is not an unlawful 
act ; what is unlawful is to publish it without authority. 

Under S. 18, the author, the sellers, the distributors 
and publishers are all equally liable. *937 M.W.N. 
1067. 

S. 18 — “ News-sheets ” meaning — Photos of 

persons killed in Chittagong Armoury Raid, 
whether news-sheets. 

In the course of a search of the accused’s house, some 
photographs representing persons killed in the course 
of the Chittagong Armoury Raid were found. Below 
the photographs were given their names and ages and 
the place where they met their deaths ; *n the case of 
one of them, there was also a statement that he com- 
mitted suicide to escape arrest. Both the Courts below, 
found as a fact that the photographs were kept for dis- 
tribution. The accused were convicted under S. 18 of 
the Indian Press Emergency Powers Act, 1931, for keep- 
ing for distribution unauthorised news-sheets : 

Held , that the photographs were documents containing 
public news and therefore, news-sheets within the meaning 
of S. 2, sub-S. (6) and the convictions were not illegal. 

Information is public news if it concerns a. matter of 
public and topical interest as contrasted with purely 
historical interest. A.I.R. 1933 Cal. 458=60 Cab io8p — 
34 Cr. L.J. 619 = 37 C.W.N. 990=143 Ind - Cas - 6ai * 

.g. x 8 — Any Magistrate may try the offence under 


the Act. 1933 M.W.N. 91 1 

S. 18 (1) — Conviction under on report of an 

illegal search and seizure — Legality. 

A Magistrate can pass an order of conviction under 
S. 18 (1) of the Press Emergency Powers Act on the 
report of a search and seizure though the search might 
be illegal as made without a warrant and though for- 
feiture could not be ordered on such a report. 4 A.l. 
Cr. D. 520=A.I.R. 1940 Ajmer 15 (i)= 5 * 

499 * 

S. 18 (1) — Prosecution launched before Constitu- 
tion of India came into force— If becomes illegal on 
trround of S. 18 (1) being void under Art. 13 (1) of the 
Constitution. S', CONSTITUTION OF INDIA ART 
(1). 52 Bom. L.R. 540 = A.I.R. 1951 Bom. 188 (F.B.) 

-S. 18 (1) — Pamphlet discussing Bengal famine 


which had become matter of history is not a news 

^For* matter published or commented on to fall within 
the definition of news sheet, there must be an element 
of novelty about it. If, therefore, the pamphlet did, in 
fact, contain nothing but a discussion of food problems 
and’ the necessity for suppressing hoarding enforced by 
reference to the Bengal famine, which, at the date of the 
publication of the pamphlet, was not a very recent event 
and had become matter of history, it might well be 
said that the pamphlet was not a news-sheet within the 
meaning of the Act. A.I.R. 1945 Mad. si7 = \.l..K. 
(1946) Mad. 70 = ( 1945 ) * M.L.J. 314=1945 M.W.N. 
205 = 58 LAN. 183 = 47 Cr. L.J. 88 = 221 Ind. Cas. 140. 

s. 18 (1) — Printer of news-sheet, whether it® 

maker. . 

In the case of a newspaper, the printer cannot be 

described as the maker within the meaning of S. 18 
(1). A newspaper is made by the combined efforts of 
several persons, including the author of the article, 
report, or other subject-matter of the newspaper, the 
editor and sub-editors who arrange the subject-matter 
for publication, and finally the printer who prints the 
newspaper. A news-sheet is, no doubt, a simpler type 
of publication, but in that case also, it is impossible to 
say that the printer is the maker. That would elimi- 
nate the author, who more than any other single person, 
can be described as the maker. A.I.R. 1942 Bom. 328 = 
44 Bom. L.R. 799=44 Cr. L.J. 4=1. L.R. (1942) Bom. 
844=203 Ind. Cas. 456 (D.B.). 
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S. 18 (1) — Power of arrest — Exercise of. 

Though an offence under S. 18 (i) is cognizable and 
therefore, the authorities arc entitled to arrest, it is 
elementary that such powers ought to be exercised with 
discretion and arrests ought not to be made without 
necessity ; where what at most is only a technical offence, 
summons would be amply sufficient. A.I.R. 1942 
Lah. 203 = 44 P-L.R. 26=43 Cr. L.J. 756=1. L.R. (1942) 
Lah. 553 = 201 Ind. Cas. 631. 

S. 18 (x) — Persons distributing unauthorised 

news-sheet — No connection with persons responsi- 
ble for preparation and printing of news-sheet — 
Punishment. 

Persons who merely help in distributing unautho- 
rised news-sheet in public meetings should not be puni- 
shed as severely as those who actually help in the pre- 
paration of the news-sheet, when no connection between 
them from before is shown. 

Per Henderson, J . — Such persons should not be tried 
together. And where there has been such a misjoinder 
by their joint trial, but the accused do not desire the 
harassment of a new trial, the Court would not be justified 
in ordering a new trial. A.I.R. 1938 Cal. 222 = 1. L.R. 
(* 037 ) 2 Cal. 670 = 39 Cr. L.J. 446=174 Ind. Cas. 393. 

S. 18 (1) — (Amendment by Act XXIII of 1932) — 

Requirements of. 

What has to be decided on a charge under S. 18 (1) 
under Press (Emergency Powers) Act is the effect on the 
minds of the persons who are supposed to have read the 
pamphlet. The pamphlet must be considered as a 
whole and not by merely picking out the objectionable 
sentences or words here and there. Circumstances 
inlcuding time and place should also be taken into 
account in determining the effect. 1937 M.W.N. 175. 

S. 18 (1) — Construction of leaflet — If should be 

regarded as a whole — Intention of writer — In- 
ference from language. 

A leaflet which is the subject-matter of a charge under 
S. 18 (1) must be regarded as a whole, as it would be 
grossly unfair to take one sentence out of its context. 

The intention of the writer may properly be inferred 
from the language of the document which he ltos 
written. The language used may be so scathing, 
inflammatory and exaggerated as to make it clear that 
the writer intended more than what lie actually wrote. 

A document may, on the face of it, have an entirely 
innocent meaning, yet the style of writing or the mode of 
expression adopted and the language used may well 
indicate that the writer's real intention was something 
far from innocent, peaceful or lawful. A..I.R. 1935 
All. 369= 1935 A. L.J. 321=36 Cr. L.J. 1019=1935 
A.W.R. 127=156 Ind. Cas. 908. 

S. 18 (x) — Pamphlet referring to labourers as 

against rich class — Pamphlet calling on labourers 
to meet at a place in large numbers — Likelihood 
of breach of peace. 

Held' that the offence was punishable under S. 18 
(r) of Press (Emergency Powers) Act read with Ss. 15 
and 16 of the Criminal Law Amendment Act, 1932. 
A.I.R. 1934 All. 71 7 = 35 Cr. L.J. 1000 = 3 A.W.R. 831 = 
149 Ind. Cas. 710. 

S. 18 (1) — Criminal Law (Amendment Act (14 

of 1908), S. 17 (1) — Painting ‘ Boycott British Goods * 
on roadway — Nature of offence — ‘ Document 
news-sheet * definitions of — Molestation, gist of 
— ‘ Assist *, meaning of. 

Though painting the words “ Boycott British Goods ’ 
on the roadway does amount to making a document, it 
does not amount to making an unauthorized news- 
sheet as defined in S. 2 (6) and a person who so paints 
the words cannot be held to be guilty of an offence 
under S. 18 (1) of the Press (Emergency Powers) Act. 


He may, however, be convicted under S. 17 (1) of the 
the Criminal Law Amendment Act if there is evidence 
to show that he was thereby assisting the operations of an 
unlawful association. 

The word “assists” in S. 17(1), must be construed in a 
reasonable way and means * intentionally assists 
That section is obviously not designed to punish persons 
who acting quite innocently, happen, by accident, to do 
something which furthers the operation of an unlawful 
association. A.I.R. 1933 Mad. 123=63 M.L.J. 906= 
34 Cr. L.J. 90=1932 M.W.N. 1357=140 Ind. Cas. 767. 

S. 19 — By reason of S. 19, the Government has the 

power of forfeiture irrespective of action being taken 
against the press. A.I.R. 1942 Mad. 690=44 Cr. L.J. 
88= (1942) 2 M.L.J. 509=55 L.W. 844 (2) =I.L.R. 
(1942) Mad. 9=1943 M.W.N. 809 = 203 Ind. Cas. 
498 (S.B.). 

S. 19 — Objectionable passages, if should be 

set out. 

Per Addision and Tek Chand, JJ. — All that S. 19 requires 
the Local Government to do is to state “ the grounds 
of its opinion ”, and this is sufficiently complied with 
by mentioning the particular clause of sub-S. (1) of S. (4) 
which, in the opinion of the Local Government has 
been contravened. A.I.R. 1937 Lah. 513 = 38 Cr. L.J. 
898 = 39 P.L.R. 782 = I.L.R. (1937) Lah - 445 = > 7 ° 
Ind. Cas. 439 (S.B.). 

S. 23. See also PRESS (EMERGENCY POWERS) 

ACT, S. 4. 

S. 23 — Portion only of offending writing 

falling within S. 4 — Action taken by Government — 

If must be upheld. 

Even if a portion of the offending writing falls within 
the ambit of S. 4 of the Press (Emergency Powers) Act, 
action taken by the Government must be upheld. The 
Court cannot sit in judgment over the propriety of the 
action of Government even if some parts of the writing, 
which were considered offensive by them do not actually 
fall within the mischief of the Act, provided that other 
parts of the same writing clearly come within its purview. 
Pak. L.R. 1950 Lah. 629= A.I.R. 195° Lah. 243 (S.B.). 

S. 23— Single objectionable sentence in article — 

Petition, if to be rejected. 

According to S. 23 of the Press (Emergency Powers) 
Act all that the High Court has to decide is whether 
the article in question did or did not contain any words, 
etc., of the nature described in S. 4(1), and if it is found 
that it contains a single objectionable sentence the peti- 
tion must be rejected. 49 P.L.R. 235 = 48 Cr. L.J. 931 = 
A.I.R. 1948 Lah. 6 (S.B.). 

(as amended by the Criminal Law Amend- 
ment Act, 1932), S. 23 — Truth or falsity of impugned 
matter — Relevancy for determination of question arising 
under S. 23. See PRESS (EMERGENCY POWERS) 
ACT (23 OF 1031, AS AMENDED BY THE 
CRIMINAL LAW AMENDMENT ACT, 1932). 
(1948) 2 M.L.J. iG 5=A.I.R. 1948 Mad. 326 (S.B.). 

Ss. 23, 3 (3) — Application under S. 23 — Power of 

High Court — Nature of inquiry — Intention of 
printer immaterial — Words complained of, 
whether must have brought about violence. 

In proceedings on an application under S. 23, the 
High Court’s powers arc of a limited character, and the 
High Court is called upon only to determine whether the 
words in the publication did or did not tend directly 
or indirectly to bring into hatred or contempt the Govern- 
ment or any section of the people or to promote feelings 
of enmity between the subjects. The intention of the 
printer is foreign to such inquiry. The words complained 
of need not necessarily have brought about violence. 
They might well be a prelude to a public disorder. 
A.I.R. 1945 Oudh 245=1945 O.W.N. (C.C.) 25»» 
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*945 A.WJR.- (CjC.) 26 = 20 Luck. 235=46 Cr. L.J. 
658=220 Ind. Cas. 118 (F.B.). 

— S. 23 — High Court can slay order under S. 7 

pending main application under S. 23. A.I.R. 1944 
Pesh. 36. 

S. 23 — “ Order ” — Period of two months — 

Computation. 

Il is the duty of the Couri to interpret a statute ac- 
cording to the ordinary meaning of the words used, 
unless this would lead to a manifest absurdity. The 
word “ order ” in S. 23, must be read as being ihe noti- 
fied order because ihcre can be no forfei.urc until the 
declaration has been notified. Hence the two months 
should be computed, not from the date of passing of 
the order but from the date whin the ordc»* is notified 
in the Local Gazette. A.I.R. 1942 Mad. 690= (1942) 
2 M.L.J. 509=44 C*. L.J. 88=55 L.VV. 844 (2) = I.L.R. 
(1942) Mad. 9=1943 M.W.N. 809=203 Ind. Cas. 
498 (S.B.). 

Ss. 23 and 30, if ultra vires. 

Scc.ions 23 and 30 of the Indian P ess (Emergency 
Powers) Aci, are not ultra vires merely because ihey 
contravene S. 561-A, Cr. P. Code. It does not give 
a power of superintendence or of revision in respect of 
matters which have been specially created by the Legis- 
lature at a later date. Nor are these sections 
ultra vires because of S. 107 of the Government of India 
Act of 1909 as amended in 1915, as S. 30. Indian Press 
(Emergency Powers) Act, docs not contravene S. 107, 
Government of India Act, 1909. But apart from that, 
the High Court cannot be asked to exercise powers of* 
suprintendcnce in order to prevent a Magistrate from 
doing that which the Act under which he is acting gives 
him power to do. A.I.R. 1941 Nag. 97 = 1. L.R. (1942) 
Nag. 107=42 Cr. L.J. 108=1941 N.L.J. 44=191 Ind. 
Cas. 206. 

S. 23 — Limitation — Application under S. 23, 

nature of— Period of two months’ expiry when 
High Court closed for civil work — Application on 
re-opening day is in time. 

The proceedings under section 23, arc in the nature 
of civil proceedings and the applications thereunder are 
treated as miscellaneous civil applica.ions. Consequen- 
tly, when the period of two months for applying under 
S. 23 to set aside an order made under S. 7 expires on 
a day when the High Court is closed so far as civil 
work is concerned such application, if made on the 
day when the High Court re-opens, will be in time. 
A.I.R. 1939 Pepsu 6=180 Ind. Ca*. 252. 

Ss. 3, 4 (1) (i) — Application to set aside order 

by Local Government under S. 4 (1) (i) — Matters 
to be considered — Effect of words and not merely 
meaning — Motive of writer, if nihil ad rem — 
Offending passage occurring in a letter in news- 
paper — Whether makes any difference. 

In considering applications under S. 23, Press Emer- 
gency Powers Act, to set aside orders passed under S. 4, 
(1) (i) of the Act, the Court should bear in mind two 
important public considerations, the undesirability of 
anything tending to excite sedition or to excite strife 
between classes and the undesirability of preventing 
any bona fide argument for icform. It is the cffecl of 
ihe words as published in the newspaper, and not merely 
the meaning of the words taken by themselves, that 
has to be considered in order to see whether the statement 
which is complained of is hit by S. 4. The motive or 
intention of the person against whom the order has been 
passed is nihil ad rem except in cases falling within Expl. 
IV to S. 4. What has to be considered is the effect 
likely to be produced upon persons who may be expected 
to read the passages in question, and for that purpose, 
not only ought the article to be read as a whole, but 
under S. 26 of the Act, it is permissible for the Cou rt 
to have regard to what is contained in other issues 0 f 


the same publication with a view to ascertaining what 
would be probable effect of the offending passages upon 
those persons who normally would see the articles 
thar are published in the newspaper. 

The fact thai ihe offending passage occurs in a letter 
makes no difference for it is a common journalistic 
practice that a newspaper should set forth its political 
views and principles under the guise of an open letter 
published in its columns. 

It appeared that no one among the persons likely to 
read the letter under consideration could fail to gather 
therefrom that the newspaper was counselling the 
Indians in Burma to give up their evil practice of attemp- 
ting to exploit Burma as “ the British ” had exploited 
both Burma and India, and that the newspaper was 
calling upon the Indians in Burma to adopt the same 
policy as that which the Burmans ought to adopt, namely 
to refuse to take sides with the common foe, that is, 
“ the British,” whose policy it was to suck the blood 
of Burmans and to block their progress in life : 


Held, that the letter tended directly or indirectly to 
promote feelings of enmity or hatred between different 
classes of His Majesty’s subjects and hence the order 
passed by the Local Government could not be set aside. 
A.I.R. 1935 Rang. 120=13 R. 98 = 36 Cr. L.J. 871 = 
156 Ind. Cas. 135 (S.B.). 


Ss. 23, 4 (1) — Poem making a hero of a convict 

sentenced to death — Tendency to incite to or en- 
courage commission of similar offences — Keeper 
of press directed to deposit security — Discretion 
of Local Government, if can be interfered with — 
Jurisdiction of High Court. 

Where a poem describes the feelings and recites the 
words of a convict sentenced to death and clearly ex- 
presses approval or admiration of a person who is repre- 
sented to have committed the offence of murder, and 
the convict to whom the poem relates is termed a hero 
and the auihor desires the drum ofhis fame to reverberate 
in the who'e universe, the poem should be considered 
to have a tendency to incite to or encourage the com- 
mission of similar offences. Such a poem must be 
held to contain words of the nature described in S. 4, 
sub-S. (1) and an order by the Local Government calling 
upon the keeper of the press, wherefrom the poem is 
published, to deposit security should not be set aside 
by the High Court. 

Under the Press Emergency Powers Act, the High 
Court is given jurisdiction only to decide whether or 
not the matter published is of the nature described in 
S. 4, sub-S. (1). A.I.R. 1933 Nag. 148 = 29 N. L.R. 2.44 = 
143 Ind. Cas. 1 19 (F.B.). 


S. 23 (1) — Rules under S. 27 — Applicability. 

Rules by Sind Chief Court under S. 27 relate also to 
applications made under S. 23 by printers and publishers. 

Rules pertaining to forfeiture arc not exhaustive and 
apply mu tat is mutandis to order for deposit of security 
falling within the first part of S. 23 (1). A.I.R. 1942 
Sind 65 = I. L.R. (1942) Kar. 127=43 Cr. L.J. 838 = 
202 Ind. Cas. 405 (S.B.). 


S. 23 (1)— Per Weston and Tyaba'ti, JJ., (Davis, CJ., 

contra). — When hearing application under S. 23 (i), 
it is open to the High Court to consider evidence other 
than the words themselves or their context immediate 
or general such as Ictteis from aggrieved persons revealing 
the prohibited purpose of the articles published in a 
newspaper within S. 4 (1) (e) relied on by the Provincial 
Government in support to the issue of notices by it 
under Ss. 3 (3) and 7 (3). A.I.R. 1942 Sind 65 = 

LL.R (1942) Kar. 127=43 Cr. L.J. 838 = 202 Ind. Cas. 
405 (S.B.). 

Ss. 25, 3, 7 — S. 25 is not exhaustive — Whether 

empowers High Court to reduce security demanded 
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by Government — Security in excess of that per- 
mitted by law — Interference by High Court. 

Seciion 25 is not exhaustive. When the security 
demanded by the Government under S. 3 (3) or S. 7 (3) 
is in excess of what is permitted by Jaw, the High Court 
can interfere under S. 25. But S. 25 does not empower 
the High Court to reduce the security when the same is 
within the statutory limits. A.I.R. 1942 Sind 65 = 
I.L.R. (1942) Kar. 127 = 43 Cr. L.J. 838=202 Ind. Cas. 
405 (S.B.). 

Ss. 25 (1) and 3 (3) — Order of Provincial Govern- 
ment — If can be justified on basis of words not 
specified in notice — Reference to unspecified 
parts of publication to elucidate intention — Per- 
missibility. 

S. 25 (1) read with S. 3 (3) of the Press (Emergency 
Powers) Act must be interpreted to mean that the Pro- 
vincial Government’s order shall beset aside by the Special 
Bench if in its opinion the words, signs or visible repre- 
sentation ” in respect of which the order in question was 
made, do not fall within S. 4 (1) and this interpretation 
clearly precludes the possibility of the Crown seeking 
to justify its order on the basis of any “ words, signs or 
visible representations ” not in fact specified by its 
statement or description in the notice conveying its 
order to the keeper of the press. This is, howevrr, not to 
say that in contending that the effect of the passages 
specified in the notice is of a kind described in of one 
the clauses of S. 4 ( 1) the Crown is precluded from re- 
ferring to any part of the “ newspaper, book or document ” 
other than the parts specified. To appreciate the 
injurious effects of the passages cited in ihc nonce, re- 
ference may be made ^o the remainder of die publica- 
tion in order to elucidate what exactly was the intention 
and purpose behind the particular passages. Pak. 
L.R. (1949) Lah. 545 c= 5« Cr. L.J. 98= A.I.R. 1949 
Lah. 218 (S.B.). 

— 26 — Applicability and scope of. 

S. 26 of the Press (Emergency Powers) Act would apply 
where the article in question is »o be read in its context 
with a p.evious or subsequent article, just as different 
parts of one article or different passages, in one book 
are to be read along with the impugned article in order 
to ascertain its meaning. S. 26 is an enabling section 
permitting the words to be considered in their general 

context. I.L.R. (1946) Bom. 454 = a2 5 

47 Cr. L.J. 744=48 Bom. L.R. i 5 i=A.I.R. 1946 Bom. 

322 (S.B.). 

S. 26 — Applicability — First article complete by 

itself — Writer writing second one to clear wrong 
impression likely to be created by first article— S. 
26 does not apply. 

Section 26 would apply where the article in question 
is to be read i.» its context with a previous or a subse- 
quent article just as different parts of one article or 
different passage in one book are to be read along with 
the impugned article in order to ascertain ns mean.ng 
Section 26 is an enabling section permitting the words 
to bo consideicd in their general context. Where there 
is no context between the two articles in the sense that 
they cannol be properly understood except in reference 
to each other and the first article purports to be complete 
by itscir and the second article is written onJybcjaiu 
♦he writer thought that a wrong impression was likely 
m he created b? the first article S 26 does no. apply 
A.I.R. 1946 Bom. 322=47 Bom. L.R. 1 5 1 - 1 • ^ R - ' g4 
Bom. 454 = 225 Ind. Cas. 565 = 4? Cr * L J- 744 ( s - 

-S. 26 — Construction of. 


27 — Method whereby fact is or is not proved 
as matter of procedure — Rules under S. 27 framed 
by Sind Chief Court — Applicability — R. 5, setting 
aside forfeiture order. < 

The method whereby a fact is or is not proved is a 
matter^ of procedure or procedural law. Section 27 
itself indicates the manner in which, apart from S. 26,. 
the tendency of the words complained of may be proved. 
It does not contemplate the examination or cross-examina- 
tion of witnesses. The procedure contemplated is the 
procedure of revision applications or references to the 
High Court. But even in revision applications, the 
Court may look at statements of fact testified to in affida- 
d a vies as is clear from Chap. 15, R. 9, Rules of the Sind 
Chief Court. 

The rules framed by the Sind Chief Court under S. 27 
and which are to be found in Chap. 16 of the Chief 
Court Rules do not, of necessity, relate to the notices 
issued by the Provincial Government. They relate to 
the applications made under S. 23 of the Act by the 
printers or publishers. 

The rules framed under S. 27 relating or pertaining 
to order of forfeiture are not exhaustive. and applv mulatis 
mutandis to orders for deposit of security falling within 
the first part of S. 23 (1). 

The applicant is entitled under R. 5 to support by 
statement of facts in affidavits the grounds on which he 
relies for the order of forfeiture iO be set Aside. 

The rules framed under a statute cannot govern or 
control the words of ihe statute. A.I.R. I94 2 Sind 65= 

I.L.R. (1942) Kar. 127=43 Cr. L.J. 838=202 Ind. Cas. 
405 (S.B.). 

S. 30 — Powers of High Court In respect of 

orders passed and action taken under the Act — 
S. 561-A, Cr. P. Code, if applies. 

The powers of the High Court in respect of orders 
passed and action taken under the provisions of 
Indian Press (Emergency Powers) Act are of a very 
limited character. Where a proceeding which is ques- 
tioned purports to be taken under S. 7 (1), under S. 30 
the jurisdiction of the High Court is cxprosly barred 
unless the application can be brought within S. 23. 
Section 561-A, Cr. P. Code, has no application to a 
matter of this knid. A.I.R. 1941 Nag. 97=42 Cr. L.J. 
108=1941 N.L.J. 44 = 1. L.R. (1942) Nag. 107 = 191 
Ind. Cas. 206. 

-S. 30 — If ultra vires. 


Section 26 is merely an enabling section ; it is not 
exhaustive. It merely permits the words to be consi- 
dered in iheir general context. A.I.R. «94 2 "5 s * 

I.L.R. (1942) Kar. 127=43 Cr. L.J. 838=202 Ind. Cas. 

405 (S.B.). 


** 

Sections 23 and 30 are not ultra vires merely because 
they contravene S. 561-A, Cr. P. Code. Nor arc they 
ultra vires because of S. 107, Government of India Act, 
1 009, as amended in 1915. A.I.R. 1941 Nag. 97 = 

43 Cr. L.J. 108=1941 N.L.J. 44 = 1. L.R. (i94 a ) Nag. 
107=191 Ind. Cas. 206. 

S. 30 — Where a proceeding, which is questioned, 

purports to be taken under S. 7 (1), under S. 30 the 
jurisdiction of the High Court is expressly barred unless 
the application can be brought within S. 23. Section 
561-A, Cr. P. Code, docs not apply to such maiter. 
A.I.R. 1941 Nag. 97=43 Cr. L.J. 108=1941 N.L.J. 

44 = 1. L.R. (1942) Nag. 107=191 Ind. Cas. 206. 

S. 32 — Order for security — Petition to set 

aside security order — Onus of proof — Interpreta- 
tion of article — Guiding principles — Sedition, what 
is. 

An order for security cannot be held bad merely 
because it did not state the particular clause in sub-s. (1) 
of S. 4 of the Act of 1931, as amended against which 
the article in question was found to have offended. 

Per C.C. Chose , J . — Where an application is made 
under S. 23 of the Press Emergency Powers Act of *93 a » 
to set aside an order to deposit security under tne A.ct, 
the onus is on the petitioners who have to prove a negative 
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but there is no reason to hold that a canon of construc- 
tion, different from what is ordinarily applicable to 
matters which form the subject of prosecutions under 
S. 124-A, Penal Code, must be applied. The article 
complained of must, as a matter of law, be read as a 
whole on a fair, free and liberal spirit and should not 
be viewed wirh an eye of narrow and fastidious criticism. 

In the case of an article i" a newspaper, so long as 
criticism or expicssion of opinion of any sort is allowed, 
it is not right that isolated expressions should be sub- 
jected to scrutiny under the microscope as it were and 
a sinister meaning ferreted out and drastic action taken 
under the Emergency Powers Ordinance, 1932. 

What was considered seditious under S. 124-A, Penal 
Code, in 1897 may not necessarily be held to be so in 
1932; one cannot shut one’s eyes to changes in political 
conceptions due to the march of events and to the dec- 
lared objectives of the Government of the day. A.I.R. 
1932 Cal. 738 = 56 C.L.J. 157 = 33 Cr. L.J. 9*9 = 37 
C.W.N. 166=140 Ind. Cas. 304 (F.B.). 

PRESS ORDINANCE (2 OF 1930) S. 4— Forfei- 
ture of security — Grounds — Expressing pride 
at editor’s arrest — Blaming Government for 
making free journalism impossible — Printing 
photographs of satyagraha prisoners — Publish- 
ing reports of speeches advocating social 
boycott of voters — Construction of seditious 
articles — Principles — Forfeiture — Power of Court 
to interfere. 

Where a newspaper from which security has been 
demanded under the Ordinance II of 1930 drew the 
attention of its subscribers to the improvements that had 
been effected in it and expressed pride in the sufferings 
of its editor in the cause of the nation and exhorted its 
readers to continue in future, the strong support it had 
enjoyed : 

Held , that the object of the paper was to advertise 
itself and to secure the patronage of its readers, the 
sentence relating to the arrest of the editor should not 
be divorced from its context, and the paragraph read 
as a whole cannot reasonably be held to be obnoxious 
to Cl. (e) of sub-S. (1) of S. 4 of the Ordinance. 

The Court should, in every case, consider the book 
or newspaper article as a whole, and in a iair, free and 
liberal spirit, not dwelling too much upon isolated 
passages, or upon a strong word here or there which 
may be qualified by the context, but endeavouring to 
gather the general effect which the whole composition 
would have on the minds of the public. 

Security cannot be demanded from a printer or a 
publisher who had made his declaration prior to the 
date of the commencement of the Ordinance, unless the 
newspaper has been used, subsequent to that date, for 
the purpose of publishing an objectionable matter. A 
requisition for security proceeding on a wriiing pub- 
lished before that date would be wholly illegal. 

If a man is smarting under a grievance, he cannot 
be expected to discuss a subject in as clean a manner 
as if he were discussing matter in which he felt no 
interest. 

The mere printing of the photograph of a satyagraha 
volunteer imprisoned for an offence under the Ordi- 
nance with a description to identify it unaccompanied 
by any objectionable remarks is not a ground for forfeit- 
ing security. 

The law does not excuse the publication in a news- 
paper of writings which are in themselves seditious, 
merely because they were received from a correspondent 
whose name was disclosed at the time of the publication, 
nor is the fact that no action was taken against other 
newspapers in which the same report was published a 
valid excuse for publishing a report of a seditious nature. 


Publishing a report of a speech which advocate- 
social boycott of persons taking part in election to legiss 
lative bodies comes within the orbit of S. 4 (1) ( d ) of 
the Ordinance. 

Even a single sentence, if obnoxious to S. 4, sub-S. (1), 
would entail forfeiture of the security, and it is not open 
to the Court to apportion punishment or to reduce 
the penalty on any other ground. A.I.R. 1931 Lah. 
283 = 12 Lah. 345 = 32 Cr. L.J. 997 = 32 P.L.R. 676 = 
132 Ind. Cas. 889 (S.B.). 

PRESUMPTION. See (1) EVIDENCE ACT, 
Ss. 101 TO 104 AND 114. 

(2) GRANT— LOST GRANT. 

(3) HINDU LAW— JOINT FAMILY. 

(4) 1 MADRAS ESTATES LAND ACT S. 3. 

PRESUMPTIONS — - Official Acts — Official 
notification — Infringement of — Presumption ot 
publication in the manner prescribed — Same per- 
son giving direction for publication and actually 
signing it — No need for further evidence to prove 
the correctness of official act. 

Where in a case the prosecution has not let in 
evidence to prove that the order infringed has 
been published in the manner in which the officer 
who passed the order had directed it to be 
published, 

Held, that because the person who is said to 
have directed the notification to be published and 
the person who signed the notification which was 
actually published in the official Gazette happened 
to be the same person, the Court was justified 1 
without any further evidence in acting on the 
presumption that it was directed to be published 
in the manner in which it was published. 226 
Ind. Cas. 423=47 Cr.L.J. 948=1946 M.W.N. 
474 ( 1 ) = A . I . R . 1946 Mad. 449=(1946) 1 M L. 
J. 397. 

PREVENTION OF CORRUPTION ACT (II 
OF 1947) — Sanction to prosecute Railway Station- 
master for accepting illegal gratification — Full 
facts not placed before sanctioning authority — No- 
valid sanction and no jurisdiction to take cogni- 
zance of case. 

Sanction to prosecute a station-master under 
S. 161, I. P. Code, is a matter of importance 
which constitutes a condition precedent to the in- 
stitution of the prosecution and the Government 
have absolute discretion to grant or withhold the 
sanction . 

Where the sanction in a case against the station- 
master for having accepted illegal gratification on 
its face did not contain the facts constituting the 
offence charged nor was there any evidence given 
that those facts were placed before the sanction- 
ing authority. 


Held: Tfiat under Act II of 1947 there was no 
\ah<l sanction and the lower Court had no juris- 
diction to take cognizance of the offence. 62 L 
'Yn 3 9 8 =!949 M W.N. 450= A . I . R. 1949 Mad. 
/K)=3 A.I Cr.D. 658=51 Cr.L.J. 156=(1949) 

1 600 . 

S. 3 — Applicability to Bombay City — Arrest 

by Sub-Inspector of Police followed by investiga- 
tion and charge-sheet by him — Trial by Presi- 
dency Magistrate — Legality — Bombay Cr. P. 
Code Amendment Act (30 of 1946), S. 3 — Cr P 
Code, Ss. 156 (2), 190 (1) (a) and (b). 

Prevention of Corruption Act (2 of 1947); 
passed by the Central Legislature cannot be held 
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applicable to the City of Bombay or to any cf the 
Presidency Towns. So far as the City of Bom- 
bay is concerned Bombay Act 30 of 1946,. amend- 
ing; the Cr. P. Code would be the only law appli- 
cable in respect of the arrest, detention and trial 
of offenders under S. 161, I. P. Code. There 
can therefore be no question of any repugnancy 
between the provisions of S. 3 of the India Act 2 
of 1947 and those of S. 3 of the Bombay Act 30 
of 1946. The matter would be different if the 
India Act of 1947 were to apply to the city of 
Bombay. Since however, that Act does not apply 
to the City of Bombay, a Sub-Inspector of Police 
is competent to investigate a case of bribery ami 
arrest the offender, and it would be no irregula- 
rity. The case would clearly fall under S. 190 
(1) (b), Cr. P. Code, and it cannot be held that 
the arrest of the petitioner, „the investigation 
following and resulting in the charge : shect and 
the trial by a Presidency Magistrate on such 
charge arc all illegal or without jurisdiction. 
Assuming that the India Act applies to the City 
■of Bombay, S. 156 (2), Cr. P. Code would 
cure the defect or irregularity in the arrest or 
investigation, if any. In any case, the charge- 
sheet submitted bv the Sub-Inspector can be re- 
garded as a complaint within the meaning of S. 
190 (1) (a), Cr. P. Code, and taken cognizance 
■of bv the Magistrate. I.L.R. (1948) Bom. 66= 
A.I.R. 1948 Bom. 163=49 Cr.L.J. 196=49 
Bom. L. R. 821 . 

— — S. 3, Proviso — Failure to comply with pro- 
viso to S. 3 — Effect. 

The failure to comply with the proviso to S. 3 
of the Prevention of Corruption Act is an irregu- 
larity which falls within the ambit of sub-S. (2) 
of S. 156, Cr. P. Code and hence the proceedings 
cannot be called in question on the ground that 
the case was one which the particular officer was 
not empowered under the section to investigate. 
I.L.R. (1950) A. 382=1949 A.L.J. 441 = 1949 
A.W.R. 454. 

S. A — Presumption under — When arises. 

The presumption referred to in S. 4 of the Pre- 
vention of Corruption Act arises as soon as the 
prosecution has proved that the accused person 
has accepted or obtained or has agreed to accept 
or attempted to obtain for himself or any other 
person any gratification or any valuable thing, 
from any person, provided in the former case it 
has further proved that such gratification was not 
accepted or obtained or agreed to be accepted or 
attempted to be obtained, bv way of legal remu- 
neration. I.L.R. (1950) A. 382=1949 A.L.J. 
441 = 1949 A.W.R. 454. 

S 5 (2) and Penal Code, S. 161 — Habitual 

misconduct — Proof required. 

Before a Court could find a person guilty of 
habitually obtaining and accepting gratification 
oilier I ban legal remuneration as a motive for do- 
ing an official act under S. 5 (2) of Act 2 of 1947 
it i« necessary for tlic prosecution to establish a 
'Cttb'd tendency or practice, on the part of such 
a person. Payment of bribe bv three persons in 
ti e same transaction is not sufficient to show a 
settled tendency or practice. 2 D.R. 276. 

S 5 (2) — If retrospective — Act of miscon- 
duct or omission amounting to misconduct com- 


mitted before Act — Offence — Charge — Sustain- 
ability . 

Act 2 of 1947 which came into existence on 11th 
March, 1947, is not retrospective in effect or ope- 
ration; and that Act cannot therefore be applied 
to wrongful acts or omissions committed before 
that date. The offence of criminal misconduct 
by a public servant in the discharge of his duty 
having been created for the first time on 1 1th 
March, 1947, where no act of misconduct or omis- 
sion involving such conduct is committed on and 
after that date a charge under S. 5 (2) of that 
Act is unsustainable and must fail. 52 Bom.L. 
R. 648=A. I.R. 1951 Bom. 233. 


S. 5 (2) — Jurisdiction — Charge under — 

Power to try. 

A charge under S. 5 (2) of the Prevention of 
Corruption Act, 1947, is exclusively triable by a 
Court of Session, under S. 29, read with Sch. II, 
Cr. P. Code. 29 Pat. 935= A. I.R. 1950 Pat. 
550. 


S. 5 (2) and (3) — Proof permitted by prose- 
cution — Presumption — Duty of Court — Proof of 
contrary by accused. 

Section 5 (3) of the Prevention of Corruption 
Act permit the prosecution to prove in a trial for 
an offence under S. 5 (2) of the Act a fact, 

which would not be relevant under the Evidence 
Act — the fact that the accused (or anybody else on 
his bdialf) is in possession of pecuniary resources 
or property, disproportionate to his known sources 
of income, and that for such possession the accu- 
sed person cannot satisfactorily account. To 
prove this fact the prosecution will have, in prac- 
tice, to prove what the pecuniary resources in the 
possession of the accused is, then to prove what 
is known about his sources of income; and then 
to prove that the accused person cannot satisfac- 
torily account for this possession. If the Court 
is satisfied as regards these three things and also 
finds that the property is disproportionate to the 
sources of income, the prosecution will have pro- 
ved the fact, which S. 5 (3) gives it the right to 
Di" c. Thereupon it will become the duty of the 
Court to presume that the accused has committed 
the offence of criminal misconduct in the dis- 
charge of his official duty unless the contrary is 
proved. 

To prove the contrary of these allegations, the 
accused would have to show at least that these 
allegations were probably false. The failure of 
the prosecution to prove affirmatively the truth of 
these allegations does not justify a finding that 
that they are probably false. 

Where an allegation of receiving money by 
corrupt and illegal means is made against the 
accused, it is extremely difficult — if not impossible 
for him to prove the contrary, except by .show- 
ing, (a) that he had no opportunity of receiving 
any such money, or (b) 1 that his financial position 
shows that he could not have received such 
monev. 51 Cr.L.J. 10=53 C.W.N. 887=A.I. 
R. 1949 Cal. 641. 


S. 6— Sanction — Facts in regard to. 

In the case of a sanction to prosecute under the 
Prevention of Corruption Act, it is essential for 
the prosecution to show that the sanction in ques- 
tion related to the acts committed by the accused 
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in respect of which the prosecution is launched 
against, him. 1950 A.W.R. 205=4 A.I.Cr.D. 

mtA.il: A - 377=51 Cr L J - 1031 = 


7 ?•. 6— Sanction — Legality of — Use of ab- 

breviation “Sd” for “sanctioned.” 

_ Where the sanction required by S. 6 of the 
Prevention of Corruption Act has been accorded 
on the charge-sheet which contained all the mate- 
rial particulars of the case and there is no reason 
to suppose that the sanctioning authority did not 
read the charge-sheet when he accorded the sanc- 
tion, the use of the abbreviation “Sd" for “sanc- 
tioned" would not vitiate the sanction, though such 
practice is not desirable. 1950 A.L.J. 764=51 
Cr.L. J. 1363=A. I. R. 1950 All. 507. 

s - 6 — Validity of sanction — Mention of 

wrong place among places of occurrence or of 
longer period of offence— Inclusion of period 
prior to Act coming into force. * 

A sanction granted under S. 6 of the Preven- 
tion of Corruption Act in respect of an offence 
under S. 5 (2) of the Act, is not rendered invalid 
by an unnecessary and incorrect mention of a 
' place among the places of occurrence. Such a 
sanction cannot be said to have been obtained by 
misrepresentation when the order itself indicates 
that the sanctioning authority had before it sub- 
stantially those very allegations of fact, which 
form the prosecution case at the trial. 

The fact that a longer period of offence is men- 
tioned in the order of sanction and that the charge 
at the trial was limited to a part of that period 
only, does not also make the sanction invalid. 

A sanction which mentions that an offence un- 
der S. 5 (2) of the Act has been committed dur- 
ing a period commencing before the Act came into 
force, is undoubtedly defective, but this defect 
does not make the sanction wholly invalid. It 
is certainly invalid as regards the period prior to 
the date when the Act came into force but is not 
for that reason invalid even as regards the period 

£°i m j!\ at 2 ate * 53 C.W.N. 887= A . I . R . 1949 
Cal. 641=51 Cr.L.J. 10. 

7T’ S ^ 6 ^ >r0 i cedin es without sanction — Vali- 

T^“f r ‘Q P U C ? de ' S 530 

Under b. 6 of the Prevention of Corruption Act 
the sanction of some authority is necessary be- 
ore the Court could take cognizance of the 
offence. If no such sanction is accorded the 
proceedings arc void under S. 530 (p), Cr. P. 
Code. A.I.R. 1949 Assam 3=50 Cr.L.J. 540. 

— S T - ^“P^°s«cution of public servant under S. 
lbl, 1 . ¥ . Code — Previous sanction of authority 
competent to remove him, not obtained — Legality 
of conviction . 

For the prosecution of a public servant hi res- 
pect of an offence under S. 161, I. P. Code, the 
previous sanction of the authority competent to 
remove him is necessary under S. 6 of the Pre- 
vention of Corruption Act. In the absence of such 
sanction, his conviction, is liable to be set aside. 

2 D. R . 147. 

S. 7 — Scope — Failure of Court to inform 

accused of his right to give evidence on oath in 
disproof of charge — Effect. 

S. 7 of the Prevention of Corruption Act gives 
a person accused of an offence punishable under 
Ss. 161 and 165 of the T. P. Act a right to give 
12— F. Y. D — 67 
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evidence on his own behalf. The failure of the 
.on rt to inform such an accused of his right to 
give such evidence is a grave irregularity, the 
effect of which would depend upon whether, in 
the opinion of the Appellate Court, it has in fact 
occasioned a failure of justice. If i t has, the trial 
is bad and the Court will consider whether the 
circumstances are such that a retrial should be 
ordered; if the Court is satisfied that there has 
been no failure of justice the conviction will not 

on account of ^uch irreguJarity, be set aside. I.' 
wit 45 9 4 0) ■ 382=1949 A.L.J. 441 = 1949 A. 

PREVENTION OF CRUELTY Tn A » TT 
MALS ACT (U OF 1890)-A;J t Z? ANI ‘ 
appointed as Additional PoHce Officer by Police 

io°r iSS f ,0ner - N ° duration of appointment - 

ap P° mtnierU ve sting in Local Govern- 

aarsrwa- a*yr ~£s 

amongst other sections of S. 3 of the Act No 

specified. * Subsequently^ the 6 power' o^app 
Z Additional Police Wee's TcWv~'„ 
the Local Government and in 1938, the I ocal 

Tf, “* 

was re\oked by competent authority and that the 
appointment had not lapsed. A I R 94? 1L 

32=43 Rom. L. R. 958=14 R D 297-43 r r T* 

J. 341 = 198 Ind. Cas. 259 (D.B j. CrL - 

Applicability . 

The prevention of Cruelty to Animals Act does 
not apply to the District of Saran in Bihar and 
Urissa. Consequently an accused committing an 
offence within that area, under the Act is not 
punishable. 65 Ind. Cas. 439=23 Cr.L.J. 87 
( I at . ) . 

— S. 1 (3) Effect. 

The mere extension of the Prevention of Cruelty 
to animals Act (11 of 1890), where there is no 
notification under S. 1 (3) of that Act. does not 
repeal S. 62 of the Bombay District Police Act 

63 Ind. Cas. 824=45 Rnm 203=22 Cr L T. 696 

=A.I.R. 1921 Bom. 249. 


S. 2 (2)— ‘Public place’— Goods yard of a rail- 
' iu> £ OQffs yard of a railway station is a place 
accessable to the public although the Company’s 
orders be that men on business alone should be 
admitted there. (1902) 4 Bom.L.R. 290 = 26 B. 
ouv . 

s. 3— Determination by Government of maxi- 
mum weight ,to be carried by animals— Overload- 
ing is question of fact. 

The determination by the Local Government of 
the maximum weight to be carried by pack ponies 
and publication of the District Magistiate’s orders 
m the local Gazette to that effect are not necessary 
requirements for a determination of the case un- 
der S 3 (a), on the merits. It i s for the Magis- 
trates to decide whether as a .matter of fact there 
was overloading or not, and decide the cases in 
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accordance with their finding on that point. A. I. 
R. 1938 Mad. 949=1938 M.W.N. 912=48 L.W. 
382= (1938) 2 M.L.J. 659=40 Cr.L.J. 172=179 
Ind. Cas. 159. 

•S. 3 — Overloading and overdriving — Means 
• • 


of determining. 

The words ‘‘cruelly and unnecessarily” in S. 3 
(a), govern the three verbs that follow, namely, 
“beats, overdrives and overloads.” 

There is no practical means of determining what 
is over-driving or over-loading, except by con- 
sidering whether under the circumstances the over- 
loading or over-driving was cruel and unnecessary. 
A.I.R. 1932 Bom. 427=34 Bom.L.R: 595=56 
Bom. 264=36 Cr.L.J. 689=138 Ind. Cas. 703. 
Ss. 3 and 6 — Applicability. J 

Working a lean pony and using bridles with 
leather disc studded with nails deserves conviction 
under S. 3 in preference to S. 6. 3 Bur.L.J. 155 

= A!I.R. 1924 Rang. 373. 

S. 3 — Public place, torture of cows in — Offence. 

A torture of cows for getting "piri” dye in a 
place where t lie animals’ sufferings could be wit- 
nessed by persons from the streets falls within 
S. 3 of the Act. 17 C.W.N. 332=14 Cr.L.J. 
132=18 Ind. Cas. 884. 

S. 3 (a) — The question whether the victoria 

was overloaded within the meaning of S. 3 (a) 
and caused unnecessary suffering and pain to the 
horse is merely a question of fact, and the : » ig > 
Court would not interfere in revision on finding 
of fact. A.I.R. 1942 Bom. 32=43 Bom.L.R. 
958=43 Cr.L.J. 341 = 198 Ind. Cas. 259. 

S. 3, Cl. (a) (c>— Starving a cattle to death- 

ill-treatment, if includes starvation. 

The mere starving a calf to death is not an of- 
fence within the meaning of S. 3, Cl. (c), winch 
applies only where a person offers, exposes or has 
i„ Ids possession for sale any live animal. Star- 
vation. however, is in view of the co location of 
words in the said section, one kind of ill-treatment, 
and the words “otherwise ill treats any animal 
in S. 3. Cl. (a) includes starvation of animal. 
(1905) 2 C.L.J. 624 = 3 Cr.L.J. 116. 

S. 3 (b) — Master and servant — Cruelty to 

animals— Liability of the master. 

There is no indication in the Act to show that 
a master is penally liable, though the cruelty was 
practised in the course of his master s employment, 
if the master was ignorant of the cruelty and es- 
pecially where this was done contrary to the mas- 
ter’s orders. When a Railway Company's scr ant 
inflicts cruelty to animals in spite of the Company s 
instructions to the contrary the Company cannot 
be prosecuted for the acts of its servants under 
S 3 (b) of the Act for Prevention of Cruelty to 
Animals, 1890. (1902) 4 Bom.L.R. 290=26 B. 

609. 

S 3 (c) — Ram-fight. 

To compel or permit two ranis to cro on fighting 
after one of them had been hurt is ill treatment . 
1934 M W N. 535. 

S fi — Besides the punishment of the offender 

und- r S. 6 Ml. animal which is camibh- of being 
cured must he sent to infirmarv Confiscatio 1 m 
t h o -M'imrd is not contemplated by the Act. l r -39 
N.L.J. 356. 


S. 6 — Offence by servant — Liability of owner 
— “Permits,” “employs,” meanings of — Cr; P. 
Code, S. 190 (c>— -Charge against servant— Power 
to issue process against master also. 

The word “permits” in S. 6 does not involve 
any conscious act on the part of the person who is 
held to be liable under the section. The fact that 
the accused was absent and ignorant of the use of 
the animal by his servant is, therefore, no defence 
to a charge under S. 6. 

Where an animal is the property of the accused 
and is employed in the work of the accused, it is 
nonetheless employed by the accused by reason of 
the fact that the accused employs a driver to 
drive the animal. 

Where a complaint is made against a bullock- 
driver, it is open to the Court to take cognizance 
of the offence against the owner of the animal aiso 
under S. 190 (c), Cr. P. Code. A.I.R. 1932 
Pat. 65=10 Pat. 847=13 P.L.T. 44=33 Cr.L. 
J. 232=136 Ind. Cas. 59. 

S. 6 — Sentence. 

Offences under S. 6 of the Act are punishable 
with fine only. 3 Bur.L.J. 155= A.I.R. 1924 
Rang. 373. , i 11 " ' » 

S. 6 — Liability — Act done in spite of reason- 
able precaution. • ' ' 1 

If a man takes all reasonable precautions to pre- 
vent the doing of an act and such act is (lone in 
spite of his precaution, it cannot be said that he 
has permitted the doing of that act. 9 A.L.J. 
262=13 Cr.L.J. 274=14 Ind. Cas. 658. 
PREVENTION OF FOOD ADULTERATION. 
See LOCAL PRF.VF.NTTON OF ADULTERA- 
TION ACTS. 

PREVENTION OF INTIMIDATION ORDI- 
NANCE (5 OF 1930)— Effect of. 

Ordinance No. 5 of 1930 and the notification 
thereunder making the offence under S. 188, Penal 
Code, cognizable and non bailable do not Kct rid 
of the requirements imposed by S. 195, Cr. P. 
Code. A.I.R. 1931 Cal. 122=32 Cr.L.J. 511 
= 35 C.W.N. 257=53 C.L.J. 461 = 58 Cal. 971 
= 130 Ind. Cas. 241. 

S. 3 — Offence under S. 3— Mere attempt to 

dissuade people from resorting to liquor shops, 
whether offence — “Molestation”, definition of. 

A person who merely stands near a liquor shops 
in order to dissuade would-be customers if he 
could from resorting for drink to that shop can- 
not. without definite evidence, be held to have done 
so with a view to cause the shop keeper to close 
his shop within the meaning of S. 3 and cannot, 
therefore, be convicted of the offence of molesta*- 
tion under S. 4. Further, in order that molesta- 
tion may constitute an offence under the Ordi- 
nance, the person molested must be the same per- 
son as the person to whose legal rights obstruction 
Is caused. A.I.R 1931 Bom. 70=55 Bom. 220 
=32 Bom.L.R. 1506=32 Cr.L.J. 283=129 Ind. 
Cas. 346. 

S. 3 — Peaceful picketing, whether punishable — 

“Cause”, meaning of — Gra-ity of offence. 

The word “cause” in S. 3 do^s pot imply any- 
thing like coercion, force or intimidation of <ome 
kind; the words of the section cover the operation 
known as peaceful picketing. Tf a person 'oiters 
about a place with a view to cause any person to 
abstain from doing something which he has a right 
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to do, even though it be by the mere sight of 
him, he comes within the mischief of the Ordi- 
nance. 

Gravity of the offence under S. 3 depends upon 
the circumstances existing at the time when the 
offence is committed and the Magistrate is the best 
judge of this matter. A.I.R. 1931 Cal. 633=33 
Cr . L. J. 28=35 C.W.N. 436=134 Ind. Cas. 
1129. 

S. 3 — Molestation, meaning of — Loitering at 

liquor shop to cause persons to abstain from pur- 
chasing liquor, whether amounts to “molestation’'. 

Loitering at a liquor shop with a view to cause 
persons to abstain from purchasing liquor come§ 
within the definition of ‘‘molestation’’ as gi.en in 
S. 3 of the Prevention of Intimidation Ordinance. 
A.I.R. 1931 Lah. 469=32 Cr.L.J. 878=132 Tnd. 
Cas. 393. 

S . 3 — “Molestation” . 

B, a shop-keeper, has a legal right to keep his 
shop open. A must intend to interfere with the 
exercise of such legal right by the shop keeper; 
and A must obstruct or intimidate or use violence 
to him or loiter near his place of business. If all 
these three facts are proved, A is guilty of moles- 
tation. 32 Bom. L. R. 1506=1931 Cr.C. 78=A. 
I.R. 1931 Bom. 70. 

S. 3 — “Person molested”. 

The person molested must be the same person 
as the person to whose legal rights obstruction is 
to be caused. The accused cannot be held to have 
loitered with a view to cause loss to the shop- 
keeper simply from the fact that he accosted the 
customer and persuaded him about the evils of 
drink. He cannot be presumed to have in view 
the idea of causing any loss to the shop keeper 
or interfering with the rights of the shop keeper. 
On the contrary, in -the case of the ordinary 
temperance worker, it is the welfare of the drinker 
which occupies the mind of the worker and not 
the gain or loss to the shop-keeper. 32 Bom.L. 
R. 1506=1931 Cr.C. 78=A.I.R. 1931 Bom. 70. 

S. 11— -Cr. P. Code, S. 195 (a) — Prosecution 

for^ disobedience of order of public servant — ^Com- 
plaint of public servant, nece sity of — Ordinance, 
whether abrogates necessity of complaint. 

The provision contained in S. 11 of Ordinance 
No 5 of 1930 that an offence under S. 188. Penal 
Code, shall be cognizable means that it shall be 
cogmzable in the sense that the Police can arrest 
without warrant, and that it must, after arrest, be 
dealt with as a cognizable offence throughout the 
Code But there is nothing in the Ordinance 
which pro' ides that it shall not be necessary to 
take the preliminary step pointed out by S.195 
fa) of the Code, and obtain a complaint in writing 
from the oublic servant concerned. A. I R 193] 
Bom. 135 = 55 Bom. 322=33 Bom.L.R. 59-= 32 
Cr.L.J. 507=130 Ind. Cas. 396. 

“ — S. 11 — Order bv Magistrate under S. 14 4. Cr. 

P. Code — Disobedience of — Trial for, under S. 
188. Penal Code — No sanction under S. 195 (a) 
of the Cr. P. Code — Conviction — Invalidity of. 

55 Bom. 322=130 Tnd. Cas. 396=1931 Cr.C. 183 
= 32 Cr T..T 507=A. I. R. 1931 Bom. 135=33 
Bom.L.R. 59. 

PREVENTION OF MOLESTATION ANn 
BOYCOTTING ORDINANCE (5 OF 1932)-- 


Picketmg — Merc fact that accused is Dictator 
of District Congress Committee — Whether suffi- 
cient for conviction. 

The mere fact that a person is the Dictator of 
the District Congress Committee and that ordi- 
narily picketing takes place under his directions, 
is not sufficient to prove an offence under Ordi- 
nance 5 of 1932, in the absence of proof of his 
presence at the time of picketing or that it took 
place under his instructions. A.I.R. 1933 I.rth. 
233=34 Cr.L.J. 587=143 Ind. Cas. 3^6 (1). 

S. 3 — “Molestation” — Gist of the offence. 

The gist of the offence of molestation, as defined 
in S. 3 (a) is the doing of certain acts “with a 
view to cause a person to abstain from doing or 
to do any act which such other person has a right 

to do or to abstain from doing ” Those words 

go. cm the whole of S. 3 (a). A.I.R. 1933 Mad. 
147=34 Cr.L.J. 96 (1) = 140 Ind. Cas. 773. 

-S. 3 — Cognizance of offence — Opinion of 

going from shop to shop 
asking dealers not to deal in foreign cloth. 

Under S. 5 of Ordinance 5 of 1932, a Magis- 
trate may only take cognizance Of an offence 
punishable under S. 4 on a report in writing of 
facts which constitute such offence made by a 
Police Officer but the opinion of the Police Officer 
as to whether such facts justify the taking of cog- 
nizance under the Ordinance is irrelevant. It 
must always be for the Magistrate to decide in 
what particular manner cognizance shall be taken. 

The accused, along with two volunteers, went 
from shop to shop asking shop-keepers not to deal 
m foreign cloth and actually prevented them from 
what they had a right to do: 


Held, that under the circumstances, the action 

of the accused amounted to the offence described 

in S. 3 of the Ordinance. A.I.R. 1933 Pat 50 

= 13 P on L - T. 753=34 Cr. L. J. 303=142 Ind. 
Cas. 180. 

— S . 4— Sentence of fine in addition to imprison- 


.cmionally interfering with the obsfructinf c.£ 

s Tof ;L th o7diSr te riKh,s is Kun,y 

The principle, that where a substantial term of 
imprisonment has been inflicted, it may be inap- 
propriate to add a fine, does not apply to an of- 
tence under S. 4 more especially when the Ordi- 
nance provides for the imposition of a fine cither 
separately or along with a substantial term of im- 

f“4 nt I„d A Cas R ,74 33 333 = 34 Cr L J 

father, UC' ^ fine - Rec ° ve ^ ° f f ™m 

A fine imposed on a person above 18 years on 
conviction under S. 4 cannot be recovered from 
the property of Ins father, though he lives and 

r? c rkS «iA ,nt ij d t 1 t! 1,s father - H933) 142 Ind. 
Cas. 846=34 P.L.R. 432=34 Cr.L.J. 467. 

S. 4 — Legal acts. 

A conviction under S. 4 cannot be sustained 
where there is nothing to show that tli» act w» id! 
the complainant was prevented from doing w ->s an 

r ad T a ri f ht *° d °- A.I.R 
Cas 773 147=34 Cr - L - J- 96 (1)'=140 Ind. 
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S. 4 — Where a person has been charged un- 
der S. 17 (1), Criminal Law Amendment Act, 
1908, for picketing foreign cloth shops and under 
S. 4, Ordinance 5 of 1932, of molestation in res- 
pect of the said picketing and has been convicted 
under both the sections, it is illegal to award se- 
parate sentences in respect of each of the convic- 
tions. A.I.R. 1933 Mad. 337 = 34 Cr.L.J. 277 
=37 L.W. 476=64 M.L.J. 351 = 1933 M.W.N. 
540=142 Ind. Cas. 21. 

PREVENTION OF SEDITIOUS MEETINGS 
ACT (10 OF 1911), S. 6— “Promoting”— Promot- 
ing means action anterior to thing promoted. 

The word “promotion” implies some action a 
anterior to the existence or occurrence of the thing 
promoted and, therefore, when the things is actu- 
ally taking place, it cannot be said to have been 
promoted. There is a distinction between the 
promotion and conduct of a public meeting. 76 
Ind. Cas. 689=25 Cr.L.J. 225=A. I. R. 1923 
Lah. 342. 

PREVENTIVE ACTION. See CR. P. CODE, 

SS. 106 TO 109. 

PREVENTIVE DETENTION ACT (4 OF 
1950) — Grounds of detention — When not precise. 

The ground that a detenu attended a secret 
meeting and tried to chalk out a programme for 
the “breach of the peace” is vague and indefinite. 
The words “breach of the peace” are of the 
vaguest character possible. From the use of 
those words, the necessary inference cannot be 
drawn that what the detaining authority had in 
mind was a breach of public order. _ Such a 
ground has no casual or direct connection with 
the maintenance of public order and is far too 
vauge and indefinite for the detenu to make an 
effective representation. 

Similarly the ground that the detenu helped an- 
other to go “underground” is vague and indefi- 
nite. A.I.R. 1950 All. 709. 

Grounds of detention supplied to the detenu 

—Power of Court to look into— Scope of— 
Grounds— Conditions to be satisfied. 

Courts can look into the grounds supplied to a 
detenu to see whether they are precise and defi- 
nite. The grounds must be of such a nature as 
to enable the detenu to make an effective repre- 
sentation to the appropriate authority. It is 
competent to the Court to discover for itself whe- 
ther on the grounds supplied the detaining autho- 
rity could be honestly satisfied that the <J?Jenu 
was about to act in a manner prejudicial to public 
tranquillity. Though it is not open to the Court 
to question the reasonableness or otherwise of the 
satisfaction of the detaining authority, it is <xr 
tainlv competent to the Court to satisfy itself on 
the materials supplied to the detenu. ,h * dcta ™; 
i„ R authority could he honestly sat.sficd as to the 
correctness of the order passed by it 

Where the ground mentioned in the order of 
detention is “maintenance of public order it is 
incumbent upon the Court to examine the grounds 
to sec whether there is any direct and casual 
connection between them and the maintenance of 
public order A.I.R. 1950 All. 709. 

^ S 3— Validity of. See PREVENTIVE DE- 

TENTION ACT (4 OF 1950). Ss. 3. 7; 12 AND 
14 AND THF. CONSTITUTION OF INDIA. 


ARTS. 12,13, 14, 19, 21, 22 AND 32 (1). 
(1950) 2 M.L.J. 42=1950 S.C.J. 174=A.l.R. 
1950 (S.C.) 27 (S.C.). 

Ss. 3, 7, 12 and 14 and the Constitution of 

India; Arts. 12, 13, 14, 19, 21, 22 and 32 (1)— 
Validity of the Preventive Detention Act — Tests 
to be applied for determination of question — Pre- 
ventive detention — If covered by Art. 19 — ‘Law’ 
in Art. 21 — Meaning — Art. 22, if to be con- 
strued as a complete code. 

In an application under Art. 32 (1)1 of the Con- 
stitution for a writ of Habeas Corpus against the 
detention of the applicant by the Madras Govern- 
ment under S. 3 (1) of the Preventive Detention 
Act (4 of 1950), the legality of the order was 
challenged on the ground that the Act contraven- 
ed the provision of Arts. 13, 19 and 21 of the 
Constitution and that the provisions of the Act 
were not in accordance with Art. 22 of the Con- 
stitution. The contention was that the impugned 
legislation abridges or infringes the rights given 
bv Arts. 19-21 and is also not in accordance with 
the permissive legislation on preventive detention 
allowed under Art. 22 (4) and (7) and in parti- 
cular is an infringement of the provisions of 

Art. 22 (5). 

Held (Fazl Ali and Mahajan, dissenting) .—The 
Preventive Detention Act is not invalid as in any 
way affecting the Articles of the Constitution. 

By the Full Court. — The provisions of S. 14 
of the impugned Act when it prohibits the disclo- 
sure of the grounds of detention contravenes or 
abridges the right given under Art. 22 (5) and 
are therefore invalid. But this decision would 
not affect the validity of the rest of the Act as the 
section can be severed from the rest of Jhe Act. 

Per Kania, C.J. — If there is a legislation 
directly attempting to control citizen’s freedom 
of speech or expression or his right to assemble 
peacefully and without arms, etc., the question 
whether the legislation is saved by the relevant 
saving clause of Art. 19 will arise. If, however, 
the legislation is not directly in respect of any of 
these subjects, but as a result of the operation of 
other legislation, for instance, for punitive or 
preventive detention, his right under any of the 
sub-clauses is abridged, the question of the appli- 
cation of Art. 19 does not arise. The true ap- 
proach is only to consider the directness of the 
legislation and not what will be the result of the 
detention otherwise valid, on the mode of the 
detenu’s life. 

O 11 a true construction of Art. 19, both preven- 
tive and punitive detention are outside the '-cope 

of Art. 19. . . . f 

There is no justification to give the meaning ot 
‘jus’ to ‘law’ in Art. 21. The deliberate omis- 
sion of the word ‘due’ froth Art. 21 lends strength 
to the contention that the justiciable aspect of 
‘law’, i e., to consider whether it is reasonable 
or not by the Court does not form part of the 
Indian Constitution. 

It cannot be said that Art. 22 is a complete 
Code in itself. Article 21 has to be read as 
supplemented by Art. 22. 

Bearing in mind the provisions of Art. 22 read 
with Art. 246. and Sch. VII, List I, Entry 9 and 
List HI, Entry 3, it is clear that Parliament is 
empowered to enact a law of preventiv detention. 

Section 3 of the Preventive Detention Act Is 
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no delegation of legislative powej* to make laws. 
It only conifers discretion on the officer to en- 
force the law made by the Legislature. It can- 
not be said to be ultra vires. <( t 

Section 7 of the Act runs on the same lines as 
Art. 22 (5) and (6) and infringes no provision of 
the Constitution. Cl. (5) of Art. 22 cannot be 
read as giving a fundamental right to be heard by 
an independent tribunal. 

Section 12 of the Act cannot be challenged on 
the ground that it does not conform to the provi- 
sions of Art. 22 (7). 

Section 14 of the impugned Act appears to be 
a drastic provision which requires considerable 
support to sustain it in a Preventive Detention 
Act. Its provisions abridge the right given 
under Art. 22 (5) 1 and are therefore ultra vires. 

Fazl Ali, J. — “Freedom of movement” is the 
essence of personal liberty and any restraint on 
freedom of movement must be held to amount to 
abridgment or deprivation of personal liberty as 
the case may be, according to • the nature of the 
restraint v Freedom of movement is in the last 
analysis the essence of personal liberty. Preven- 
tive detention amounts to a complete deprivation 
of the right guaranteed by Art. 19 (1) (d) . The 
proper juristic conception is that personal liberty 
and freedom of movement connote the same thing 
and the words used in Art. 19 (1) (d) must be 

construed according to this conception. Art. 
19 (v) (d) guarantees the right of fieedom of 
movement in its widest sense, that freedom of 
movement being the essence of personal liberty, 
the right guaranteed under the Article is really a 
right to personal liberty and preventive detention 
is a deprivation of that right. The law of pre- 
ventive detention is subject to such limited judi- 
cial review as is permitted under Art. 19 (5). 
The scope of the review is simply to see whether 
any particular law imposes any unreasonble res- 
trictions. 

It cannot be said that the word “law” in Art. 

21 means only State-made law. 

The authors of the Constitution have made it 
necessary that the Parliament should put certain 
specifications into the Act which it is empowered 
to pass under Art. 22 (7) (d), so that by means 
of these specifications, the necessity for enacting 
so drastic a law should be apparent on the face 
of it and its application should be confined to the 
classes and circumstances specified. 

Section 12 of the impugned Act takes away a 
most important safeguard conferred on the sub- 
ject by the Constitution and is not a valid provi- 
sion, since it contravenes the very provision in 
the Constitution under which Parliament derived 
its competence to enact it. 

There is nothing wrong or unconstitutional in 
either S. 3 or S. 7 of the Act. 

The real sections which offend the Constitution 
arc Ss. 12 and 14 of the impugned Act. Though 
S. 14 may be severable from the rest of the Act, 

S. 12 goes to the very royt of the legislation in 
as much as it deprives a detenu of an essential 
safeguard . 

Per Patanjali Sastri, J. — Art. 19 guarantees 
protection for the more important civil liberties 
of citizens who arc in the enjoyment of their 
freedom, while at the same time laying down res- 
trictions which the Legislature may properly im- 


pose on the exercise of such rights and it has no- 
thing to do with the deprivation of personal 
liberty or imprisonment which is dealt with by 
the succeeding three Articles. 

It cannot be said that the word “Law” in Art. 
21 means the immutable and universal principles 
of natural justice. It means “positive or State- 
made law”. 

The language of Art. 21 is perfectly general 
and covers deprivation of personal liberty or in- 
carceration and would therefore be applicable to 
preventive detention as well. 

It cannot be said that S. 12 of the impugned 
Act does not comply with the requirements of 
clause (7) of Art. 22. 

S. 14 of the Act contravenes the provisions of 
Art. 22 (5): and Art. 32 in so far as it prohibits 
the person detained from disclosing to the Court 
the grounds of his detention communicated to him 
by the detaining authority or the representation 
made by him against the order of detention, and 
prevents _the Court from examining them for the 
purposes aforesaid and to this extent it must be 
held under Art. 13 (2) to be void. This does 
not however affect the rest of the Act which is 
severable. 1 ’ ’ 

Per Mahajan, J. — Preventive detention in sub- 
stance is a negation of the freedom of locomotion 
guaranteed under Art. 19 (1) .(d) and it cannot 
be said that it merely restricts it. Be that as it 
may, the question for consideration is whether it 
was intended that Art. 19 would govern a law 
made under Art. 22. On all important points 
that could arise in connection with the subject of 
preventive detention provision has been made in 
Art. 22, and that being so, the only correct ap- 
proach in examining the validity of law on the 
subject preventive detention is by considering 
whether the law made satisfied the requirements 
of Art. 22 or in any way abridges or contravenes 
them and if the answer is in the affirmative then 
the law will be valid, but if the answer is in the 
negative, the law would be void. 

It cannot be said that in making “satisfaction 
of the Government” as the standard for judging 
prejudicial acts of persons who arc subject to the 
law of preventive detention, S. 3 of the impugned 
Act in any way contravenes Art. 22 of the 
Constitution . 

S. 7 of the Act gives full effect to the provi- 
sions of Art. 22 (5). 

No circumstances as required by Art. 22 (7) 
has been stated in S. 12 of the impugned Act and 
it does not fulfil the lequiremcnts of Cl. ( 7 ) of 
Art. 22 and is not a law which falls within the 
ambit of that clause and so it is void. 

S. 14 of the Act when it prohibits the disclo- 
sure of the grounds contravenes or abridges the 
right given bv Part 1 1 1 of the Constitution to a 
citizen and is ultra vires the powers of the Parlia- 
ment to that extent. 

Per Mukherjea, J — The question that has to be 
considered is whether a law relating to preven- 
tive detention is justiciable in a Court of law on 
the ground of reasonableness under Art. 19 (6) 
of the Constitution inasmuch as it takes away or 
abridges the right to free fovement in the terri- 
tory of India guaranteed by Cl. (IV (d) of the 
Article. 

What Cl. (1) (d) of Art. 19 contemplates is 
not freedom from detention either punitive or p re- 
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ventive; it relates to and speaks of a different as- 
pect or phase of ciwil liberty. 

The Court is not entitled to examine the reason- 
ableness or otherwise of the Preventive Detention 
Act and see whether it is within the permissive 
bounds specified in Cl. (5) of Art. 19. 

The contention that the Preventive Detention 
Act is invalid, by reason of the fact that the pro- 
cedure it lays down is not in conformity with the 
rules of natural justice does not fall for conside- 
ration. It is enough if the law is a valid law 
which the Legislature is competent to pass which 
does not transgress any of the fundamental rights 
declared in Part HI of the Constitution. 

Though S. 12 of the Preventive Detention Act 
has not been framed with due regard to the object 
which the Constitution had in view, it cannot be 
said that the section is invalid as being ultra vires 
the Constitution. It is not obligatory on Parlia- 
ment to prescribe both the circumstances and the 
classes of cases. 

S. 14 of the Act docs materially affect the fun- 
dammntal rights declared under Part III of the 
Constitution and for this reason it must be held 
to be illegal and ultra vires, but as it can be sever- 
ed from the rest, the whole Act is not affected. 

Per Das, J. — The purpose of Art. 19 (1) (d) 
is to guarantee that there shall be no State bar- 
rier. It has nothing to do with the freedom of 
the person as such. 

A lawful detention, whether punitive or preven- 
tive docs not offend against the protection con- 
ferred by Art. 19 (1) (a) to (c) and (g) for those 
rights must necessarily cease when the freedom 
of the person is lawfully taken away. In short, 
those rights and where the lawful detention 
begins. The validity or otherwise of preventive 
detention docs not depend on and is not dealt w.lli 

by Art. 19. . , . • . a . 

There is no scope for the introduction into Art. 

21 of the Constitution of the doctrine of due 
process of law" even as regards procedure. 

If some procedure is provided as envisaged by 
Art 21 and the compulsory requirements of Ait. 

22 arc obeyed and carried out nobody can under 
our Constitution complain of the law providing 
for preventive detention. Therefore the pre- 
ventive detention law which provides some 
proceduc and complies with the requirements of 
Art. 22 (4) to (7) must be held to be a good law, 
howe'er odious it mav appear to the Court to be. 
1950 S.C.R. 88 = 63 L.W. 638 = A.I.R. 1950 
S C 27=1950 M.W.N. 495=51 Cr.L.J. 1383 
= (1950) 2 M.L.J. 42 = 1950 S.C.J. 174 (S.C.) 
Ss. 3 and 12 — Order of detention not pres- 
cribing period of detention — Legality. 

It is essential for a Magistrate who passes an 
order of detention that lie should have exercised 
his own mind and arrived at a finding about the 
period for which the detention of the person, con- 
cerned was necessary for the purposes mentioned 
in S. 3 of the Preventive Detention Act. If he 
did not do so, it cannot he said that the maximum 
period permissible under S. 12 of the Act »s the 
period for which the Magistrate desired the per- 
son to he detained. Detention under an order 
not fixing the period of detention is not in accord- 
ance with procedure prescribed by law. 1950 A. 
L.J 518=1950 A.W.R. 527=A.I.R. 1951 A. 
357. 


3 — Grounds for detention — Spreading dis- 
affection against a party Government. 

Spread of disaffection against a party Govern- 
ment cannot be said to be a ground for inferring 
that the public order would not be maintained. 
It is the legitimate exercise of a right by a citizen 
in a democratic State. But it is subject to the 
condition that the disaffection should not be so 
spread as to result in violence and there should 
be really no incitement to use violence or to re- 
sort to other illegitimate course. Detention on 
such a ground cannot be justified. 1950 A. L.J. 
521=A. I . R. 1951 A. 459. 

S. 3 — Deiention under — Satisfaction of 

authority passing order of detention — Grounds of 
detention — Province of High Court in regard to. 

As the Legislature has under the Preventive 
Detention Act empowered the authorities to make 
an order *of detention on being satisfied that one 
of the conditions laid down in S. 3 of the Act 
exists, it is entirely at the discretion of the autho- 
rity making the order to satisfy itself in that be- 
half by whatever means that may be avail- 
able to it. After the authority making the order 
of detention has so satisfied itself, the propriety of 
that satisfaction in some respects comes for scru- 
tiny by the procedure laid down by the Act. 

The question of* the correctness of the grounds 
of detention cannot be enquired into by the High 
Court in an application for a writ of habeas 
corpus. All that the High Court can sec is whe- 
ther the District Magistrate’s satisfaction was 
bona fide or not. In fact the Act itself provides 
the forum where the correctness of the grounds 
of detention is to be examined. 1950 A. L.J. 526 
(2)=A.I.R. 1951 A. 456. 


S. 3 — Considerations of State in making order 

of detention — Province of Court in regard to 
detentions made under the Act. 

The considerations which guide the State in 
taking action under the process of preventive 
detention are not necessarily the same as those 
which guide Courts in punishing persons disobey- 
ing the laws of the State. With executive consi- 
derations thg High Court has no concern. All 
that the High Court has got to sec is (a) whether 
the grounds given arc of a sufficiently precise 
nature to enable the detenu to make an effective 
representation; and (b) whether the detaining 
authority was honestly satisfied, on the materials 
before it, of the reasonableness of the order that 
it was passing. 1950 A. L.J. 608. 

S. 3 — Grounds— Sufficiency. 

It is certainly open to a citizen to advocate any 
particular policy in a peaceful manner and to point 
out that a particular policy is not fair to a parti- 
cular community. A citizen cannot be said to 
overstep the limits of the law by subjecting 
Governmental policies to a searching criticism. 
If it is not fair, it is immaterial. But it 
is certainly not open to any member of the public 
to incite feelings of hatred and disaffection against 
any particular creed or community. It is also 
certainly open to objection if feelings of ill-will 
and disaffection are created against a neighbour- 
ing State. 1950 A. L.J. 608. 


S. 3 — Applicability — Order for detention 

for purpose of investigation of crime — Legality. 
Investigation of a crime is no ground for deten- 
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tion under the Preventive Detention Act; an order 
under S. 3, for such a reason is improper and 
illegal and cannot be allowed to stand. A.I.R. 
1950 Hyd. 68 . • 

S. 3— Applicability — Person already in jail 

— Proceedings in respect of punitive detention 
pending in Court — Order of detention under Act 
— Legality — Detention — Habeas corpus. 

‘Preventive detention’ means restraint whose 
object is to prevent probable, and in some cases 
possible, activity on the part of a person which 
is deemed objectionable and which is apprehended 
from him on grounds of his past conduct. Where 
such conduct on the part of that person is im- 
possible, lie being already in jail, the exercise of 
power under the Preventive Detention Act is 
not only meaningless but improper. Where pro- 
ceedings relating to punitive detention are pend- 
ing in Court of Law, the use of 
the powers of punitive detention is 
wrong and illegal. Hence in such a case, an 
order under S. 3 of the Preventive Detention 
Act is illegal and detention under such an order 
is illegal. The High Court in such a case will 
order the release of the detenu by a writ of 
habeas corpus. A.T.R. 1950 Hyd. 66 . 

S. 3 — Grounds for detention — Satisfaction 

— Nature and requisites of — Past activities — Rele- 
vancy — Duty of detaining authority. 

The satisfaction that the law requires under 
S. 3 (1) and (2) of the Preventive Detention Act 
is that there must be at least a reasonable proba- 
bility of the person against whom an order is 
sought to be made acting in a prejudicial manner. 
It is not necessary that the detaining authority 
must feel absolute certainty that if the person 
concerned was not detained he would act in a 
prejudicial manner. He must, however, from 
the materials placed before him, be in a position 
to say that there was reasonable probability of his 
acting ‘in a prejudicial manner. The satisfaction 
has got to be of the detaining authority and the 
Court cannot question that satisfaction. But the 
satisfaction must be arrived at on materials 
placed before the detaining authority and on a 
judgment which he himself has come to at the 
date when the order was made. The detaining 
authority must be satisfied on that date that 
It was necessary to detain the person concerned. 
It is not sufficient that some other authority at 
some previous time thought that the detention of 
that person was necessary. Though past acti\i- 
ties of the detenu may afford a ground for deten- 
tion to the detaining authority, such past activi- 
ties must be related to the situation existing at 
the moment when the detaining authority makes 
the order, the requirement under the law being 
that the satisfaction must be of the detaining 
authority making the order at the time when the 
order is made. I 11 other words it is not open to 
the detaining authority in 1950 to fall back upon 
the satisfaction of the detaining authority in 1948. 
52 Bom.L.R. 711 — I.L.R. H950) Bom. 7 36:- 52 
•Cr.L.J. 6 ?=A.T.R. 1951 Bom. 161. 

S. 3 ( 2 ) — Satisfaction of the authority mak- 
ing the order of detention — Province of Court in 
regard to. 

The ‘•atisfaction of the authority making the 
order of detention as to the matter specified in 


the Preventive Detention Act is the only condition 
for the exercise of his powers and the Court can- 
not substitute its own satisfaction for that of the 
authority. It is, however, open to the detenu to 
establish if he can that the order was made mala 
fide and in abuse of process. The recourse to 
the drastic order of detention rather than to a 
preventive order under S. 144, Cr. P. Code, may 
lend some colour to a contention that the order is 
mala fide. But suspicion, however, is not proof 
and in the circumstances of the case, it cannot be 
said that the act of District Magistrate was 
actuated by any improper or indirect motive. 

Per Mukherjea, J. — The order of detention may 
be declared invalid if it could be proved to. have 
been made by the authorities concerned in mala 
fide exercise of their power. The burden of 
proving the absence of good faith is upon the 
petitioner and in cases of this description is cer- 
tainly a heavy burden to discharge. Though 
there could be no better proof of mala fides on 
the part of ,the executive authorities than a use 
of the extraordinary provisions contained in the 
Preventive Detention Act for purposes for which 
ordinary law is quite sufficient, in the circum- 
stances of the case, it could not be definitely held 
that there was want of good faith on the part ti- 
the authorities. :i 

I can only hope that the authorities will take 
care to see that no instances occur which might 
savour of injustice or oppression through misuse 
of those extraordinary powers which the Parlia- 
ment has vested in the executive in the interests 
of the State itself. (1950) S.C.J. 433=63 L. 
W. 1 1 42= ( 1950) 2 M.L.J. 555 (S.C.). 

S. 3 (2) — Construction — Powers of Officers 

under — Commissioner of Police — Power of to 
make order as to person resident outside Greater 
Bombay . 

Though, under S. 3 (2)' of the Preventive De- 
tention Act, the District Magistrate, the Sub- 
di’ isional Magistrate and the Commissioner of 
Police, are invested with, and may exercise, the 
same power as the Union Government or the State 
Government can exercise under S. 3 (1) of the 
Act. there is a territorial limitation to their juris- 
diction and the power that they can exercise must 
be limited to persons who reside within their juris- 
diction. The jurisdiction of these officers is not 
and cannot be co-extensive with that conferred 
upon the Central Government and the State Go- 
vernment. Although these officers may exercise 
all the powers which are conferred upon the Union 
Government or tiic State Government so far as 
the exercise of the powers arc concerned, they 
cannot exercise them beyond their own bv territo- 
rial jurisdiction. None of them can detain a per- 
son against whom he has passed the order in a 
place o' er which he has no jurisdiction. Tt would 
not therefore be open or competent to the Com- 
missioner of Police to pass an order with regard 
to person who is residing out c ide Greater Bom- 
bav, or to the District Magistrate to pass an order 
with regard to a person who is not resident with- 
in the District of which he is the District Magis- 
trate. 52 Bom.L.R. 711 = 1. L.R. (1950) Bom. 
736=52 Cr.L.J. 62=A.I.R. 1951 Bom. 161. 

S. 7 — Validitv of. See PREVENTIVE DE- 
TENTION ACT (4 OF 1950). SS 3 7 1? 
AND 14 AND THE CONSTITUTION OF 
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INDIA, ARTS. 12, 13, 14, 19, 21, 22 AND 32 
(1). (1950) 2 M.L.J. 42=1950 S.C.J. 174=A. 

I . R. 1950 S.C. 27(S. C.)!. 

— — S. 7 — Scope — Non-compliance — Effect — 
Failure to communicate grounds — Legality of de- 
tention . 

Curtailment of personal liberty can only be sub- 
ject to conditions which must be complied with 
strictly. The person detained must, both under 
S. 7 of the Preventive Detention Act and under 
Art. 22 of the Constitution of India, be informed 
of the grounds of his arrest and detention, and 
failure to communicate such grounds makes the 
detention illegal. A.I.R. 1950 Hyd. 68. 

— — S. 7 — Grounds of detention not affording suffi- 
cient particulars — Release of detenu — Power of 
Court — Constitution of India, Art. 22 (5). 

A Court can order the release of a detained 
person if the grounds of detention served on that 
person are vague and indefinite and do not afford 
sufficient particulars to enable him to make an effec- 
tive representation. 4 A.I.Cr.D. 747=55 C.W. 
N. 27 = A . I . R. 1951 Cal. 194. 

S. 7 — Grounds of detention — Contents to — 

Grounds not containing adequate information or 
not given within reasonable time — Legality of de- 
tention — Procedure to be observed — Duty of de- 
taining authority — Power of High Court — Consti- 
tution of India, Art. 226. 

Per Thadani, C.J. — An order of detention might 
be based on two kinds of information received bv 
the detaining authority — one kind of information 
might be such as the detaining authority is em- 
powered to withhold from the detenu in the public 
interest; another kind might be such as the dis- 
closure of which the detaining authority docs not 
regard as being against the public interest. In tnc 
first class of cases, a High Court will find it im- 
possible to hold that the grounds arc insufficient, 
for the plain reason that some thing has been law- 
fully withheld which, if disclosed, might well de- 
monstrate that the grounds of detention are quite 
sufficient. In the second class of cases, where 
the detaining authority is in possession of informa- 
tion which it docs not think fit to withhold in the 
public interest, a High Court will naturally be 
guided by the connection between the grounds and 
the information upon which they are based. If 
a reasonable connection can be said to exist bet- 
ween the grounds of detention and the information 
upon which they arc based, a High Court will not 
be justified in saying that the grounds are vague 
or insufficient, for, the foundation of a detention 
order is the satisfaction of the detaining authority 
and not the High Court. If, on the other hand, 
no reasonable connection can be said to exist bet- 
ween the grounds of detention and the information 
upon which they are based, it would not be diffi- 
cult for a High Court to say that the grounds arc 
insufficient. 

The Detention Act contains a provision where- 
by a detenu is entitled to make a representation 
to Government on receipt of the grounds of deten- 
tion. Tf a detenu considers that the grounds as 
supplied to him are not sufficient to enable him 
to make a representation, he must inform the de- 
taining authority accordingly and require the dc- 
1 . lining authority to disclose the information upon 
winch the grounds arc based. On receipt of such 


a requisition by the detenu, the detaining authority 
is bound to disclose to the detenu all information 
in its possession, except the information which it 
considers, in the public interest, to withhold, and 
when a detaining authority withholds such infor- 
mation, it must say so without disclosing the in- 
formation. 

1^1 (Jt i;;l 3 9 O Ijj/T T 3 U- ‘ ft ; (1 , 

Where the ground of detention given refers to 
the detenu’s holding of secret meetings and incit- 
ing students and villagers to resort to unconsti- 
tutional activities in order to bring about the dis- 
ruption of the present order by violent means, and 
the detenu has not required the detaining authority 
to disclose the information which it could disclose 
without prejudice to the public interest, the High 
Court cannot say that there is no connection bet- 
ween the ground and the information upon which 
it is based and that the ground by itself is insuffi- 
cient to warrant an order of detention. 

Per Ram Labhaya, J.— There may be some 
reasonable interval between the other of detention 
and the communication of the grounds to the de- 
tenu as is evident from S. 7 of the Preventive 
Detention Act. An order which is not accom- 
panied by the grounds of detention would not be 
in contravention of the provisions contained m the 
Act. and it would be perfectly legal and valid. 
The failure of the detaining authority to give the 
grounds of detention within a reasonable time 
would make further detention illegal but the order 
would not be bad ab initio. Where grounds sup- 
plied to a detenu are vague and indefinite and he 
is, as a consequence of that fact, deprived of the 
opportunity of making a representation, the result 
would practically be the same as if no grounds 
have been supplied to him. Giving of. vague and 
indefinite grounds would not be a strict compli- 
ance with the requirements of S. 7. The result, 
even in such cases, would be that further deten- 
tion would be illegal. Detention which has be- 
come illegal by the failure of the detaining autho- 
rity to furnish ground within a reasonable time or 
by reason of the vague and indefinite character of 
the grounds given, cannot be made legal by ob- 
taining grounds or further information from the de- 
taining authority for the benefit of the detenu. 
The detenu too is under no obligation to apply for 
grounds or for the further information before com- 
ing to Court in such circumstances. He can ask 
for. his release on the basis of the failure of the 
detaining authority to comply with provisions con- 
tained in S. 7 of the Act. 

The law gives the detaining authority the power 
to withhold information, the disclosure of which 
it considers prejudicial to the public interest. 
Where detaining authority considers the exercise 
of this privilege necessary, it should indicate that 
other information not included in the grounds of 
detention has been withheld in public interest. Tf 
this is not done and the grounds supplied are vague 
and indefinite, the Court would he justified in hold L 
ing that further detention of the detenu is illegal. 

54 C.W.N. 917=52 Cr.L.J. 1186=A.I.R. 195r 
Assam 29. 

S. 7 — Grounds supplied to detenu vague and 

indefinite — Legality of detention — Proper course 
for Court to adopt — Court, if can direct freshi 
grounds to be supplied. 

There is no doubt that vagueness and indefinite- 
ness in the grounds of detention communicated to 
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the detenu under S. 7 of the Preventive Detention 
Act for the purpose of enabling him to make a 
representation to the State is a ground for hold- 
ing the detention to be invalid and ordering his 
release. The Court instead of ordering the im- 
mediate release of the detenu, should not direct 
fresh grounds of detention containing fuller parti- 
culars to be* supplied to him to enable him to sub- 
mit an effective representation to the Government. 
To adopt this course might serve as an encourage- 
ment to the authorities to supply only vague 
grounds of detention in the first instance, and then 
to go on grudgingly supplying further detailed 
particulars as required by the Court, with the 
result that a detenu would be kept in detention, 
whether lawfully or unlawfully, for quite a long 
period before the validity of the order for his 
detention would be decided. 42 P.L.R. 340 = 
A.I.R. 1951 Simla 8. 

S. 12— Validity of. See PREVENTIVE 

DETENTION ACT (4 OF 1950), Ss. 3, 7, 12 
AND 14 AND THE CONSTITUTION OF 
INDIA, ARTS. 12', 13, 14, 19, 21, 22 AND 32 

(1). (1950) 2 M.L.J. 42=1950 S.C.J. 174=A. 

I.R. 1950 S.C. 27 (S.C.). 

S. 12 — If conforms to Art. 22 (7) of Consti- 
tution. 

Section 12 of the Preventive Detention Act con- 
forms to the provisions of Art. 22 (7) of the 
Constitution. 1950 N.L.J. 233. 

S. 12 — Period of detention — Date of com- 
mencement — Date of order under Act or date of 
original detention under previous law. 

Every Act must be regarded as prospective 
unless it is expressly made retrospective. On that 
view, the detention contemplated by S. 12 of the 
Preventive Detention Act must be deemed to be 
detention under the new Act and not deten- 
tion under the previous law. Therefore the 
period of one year under S. 12 (1) should com- 
mence from the date on which the detention order 
is passed under the new Act, and not from the 
date of the initial detention made prior to the 
commencement of the Act. 1950 N.L.J. 233. 

S. 14— Validity of. See PREVENTIVE 

DETENTION ACT (4 OF 1950), Ss. 3, 7, 12 
AND 14 AND THE CONSTITUTION OF 
INDIA, ARTS. 12, 13, 14, 19, 21, 22 AND 32 

(I). (1950) 2 M.L.J. 42=1950 S.C.J. 174= 

A.I.R. 1950 S.C. 27 (S.C.) 1 , 

S. 14 — If ultra vires of Parliament. See 

CONSTITUTION OF INDIA, ARTS. 21, 22, 
19, 32 AND 226. 1950 N.L.J. 233. 

PREVENTIVE DETENTION (EXTEN- 
SION) ORDER, 1950 — Scope and effect — If 
makes valid Bihar Act (3 of 1950). See BIHAR 
MAINTENANCE OF PUBLIC ORDER ACT, 
1950, Ss. 2, 4 AND 5. A.I.R. 1950 Pat. 265 = 
29 Pat. 335=51 Cr.L.J. 1081. 

PREVIOUS ACQUITTAL. See CR P 
CODE, S. 403. 

PREVIOUS CONVICTION. Se e (1) CR P 

CODE, SS. 211, 403 AND 511. 

(2) PENAL CODE. S. 75. 

PRIEST. See (1) HINDU LAW — RELI- 
GIOUS ENDOWMENT. 

(2) : RELIGIOUS ENDOWMENT 


PRIMOGENITURE. Se e (1) HINDU LAW 
—IMPARTIBLE ESTATE — SUCCESSION. 

(2) IMPARTIBLE ESTATE. 

PRINCIPAL AND AGENT. See also (1) CIV. 

P. CODE, S. 20. 

(2) CONTRACT ACT, Ss. 182 TO 238. 

(3) INSURANCE. 

Synopsis . 

1. Authority of Agent. 

See CONTRACT ACT, Ss. 186 TO 189 
AND 201 TO 210. 

2 . Agent’s duty . 

3. Del Credere agent. 

4. Discharge or renunciation. 1 , 

5. Duties and liabilities of agent. 

6. Liability of heirs. 

7. Measure of damages. 

8. Negligence. 

9. Pakka Arhatia. • • 

10. Place of accounting. 

11. Powers and rights of agent. 

12. Principal’s liability. 

13. Proof of agency. 

14. Ratification. 

See also (1) CONTRACT ACT, SS. 196 TO 

200 . 

(2) PRINCIPAL AND AGENT — PRIN- 
CIPAL’S LIABILITY. 

15. Relationship. 

16. Remuneration and Commission 

Se e PRINCIPAL AND AGENT— POWERS 
AND RIGHTS OF AGENT. 

17. Revocation 

18. Sub-agent. 

See CONTRACT ACT. Ss. 190 TO 195. 

19. Suit for accounts. 

See also C. P. CODE, O. 20, R. 16. 

20. Suits. 

21. Termination of agency. 

22. Third parties. 

See CONTRACT ACT. Ss. 226 TO 23S. 

23. Undisclosed agent. 

See CONTRACT ACT. S. 231. 

24. Miscellaneous. 

1. Authority of Agent. 

See CONTRACT ACT. Ss. 186 TO 189 AND 
201 TO 210. 

2. Agent’s duty. 

See CONTRACT ACT. SS. 211 TO 221. 

3. Del Credere agent. - • 

—Del credere agent is one, who, guarantees 

performance and must be party to contract 

Dubash is not one. 

A del credere agent is defined as one, who, in 
consideration of extra remuneration, called a del 
credere commission undertakes that persons with 
whom he enters into contracts on the principal’s 
behalf will he m a position to perform their duties 
It is necessary that before a person can claim to 
be a del credere agent he must have brought 
about the contract in question. A dubash who 
gets a commission does not thereby become a del 
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credere agent in respect of contracts entered into 
without his intervention. 27 M.L.J. 501, Exp. 95 
I ml. Cas. 154=40 Mad. 156=23 M.L.W. 432 
=A.I.R. 1926 Mad. 544. 

— — Del credere agent — Brokers in Bombay share 
market are del credere agents. 

The plaintiff, the registered owner of some 
shares in the Central India Mills Co., sold tfie 
said shares through a certified broker of the Bom- 
bay Native Stock and Shares Brokers’ Association. 
The defendant had purchased one share in the 
same company through another certified broker. 
Plaintiff's broker undertook to deliver one share 
to the defendant’s broker on the settlement day. 
The plaintiff duly signed a transfer as seller of one 
share and it was handed over-/ by his broker to the 
defendant’s broker. On the settlement day the 
defendant’s broker paid the price of the one share 
purchased to the plaintiff's broker and received 
from him a share certificate. Plaintiff’s broker 
absconded without paying the plaintiff the price of 
his shares. The plaintiff thereupon filed this suit 
against the defendant for a declaration that he was 
entitled to his share certificate and for the conse- 
quential relief. 

Held: that certified brokers of the Bombay 
Native Stock and Shares Brokers’ Association are 
del-credere agents of their constituents. Their 
duties are strictly to adhere to the position of the 
agents, held, further that the plaintiff dealt with 
bis broker as principal with agent and as the plain- 
tiff put forward his broker as his agent in the mar- 
ket to make representations to innocent third par- 
ties to the effect that the broker was authorised to 
transfer the plaintiff’s title in the share and to re- 
ceive the purchase price, the plaintiff could not be 
heard to say. if those representations were acted 
upon bv innocent third parties, that his broker ob- 
tained the share certificate by cheating him. As- 
suming that the plaintiff dealt with lus broker as 
principal with principal, the plaintiff having hand- 
ed ever the transfer form and the share certifi- 
cate to his broker before the settlement day, in 
due performance of his contract and not by reason 
of any fraud of the broker, the plaintiff’s title both 
legal and equitable passed to the broker who valid- 
ly transmitted that title to the defendant. Sup- 
posing the plaintiff was induced to deliver the 
share certificate on the fraudulent representation 
of his broker which amounted to cheating, it was 
the performance of the contract and not the con- 
tract itself that was obtained bv fraud or cheat- 
ing. and the plaintiff’s title both legal and equit- 
able passed to the broker and the broker having 
passed that title to the defendant, a bona fide pur 
chaser for value without notice, the latter was en- 
titled to retain the share and to get it registered 
in his name in the books of the Company. 66 »nd. 
Cas. 726=46 Bom. 489=23 Bom.L.R. 1144 = A. 

T R 1922 Bom. 303. 

4. Discharge or renunciation. 

Discharge or renunciation. 

If negotiations carried on by broker have ceased 
and have been abandoned at time bis employment 
as broker has ceased, the agency of the broker 
ceases too. A.I.R. 1934 Bom. 158=36 Bom.L. 
R. 119=58 B. 583=150 Ind. Cas. 871. 

■ Discharge or renunciation — Custom allowing 


agents to discard his capacity of agent at will can- 
not be recognized. 

A custom was asserted which entitled the corn 
agents or brokers of Hapur to discard their capa~ 
city of agents and to assume that of principal, with- 
out either the knowledge or the consent of their 
own principals just when and how they please. 

Held: the alleged custom is unreasonable, it is 
immoral in the sense that it is likely to lead to 
gross frauds and in any event, puts an agent in 
double capacity in which his duty and interest must 
necessarily conflict and is contrary to the general 
principle of agency and therefore needless to say, 
highly unreasonable. The suggestion that any 
agent, without the consent of his principal, with- 
out a term in his contract authorising him to do 
so, can turn himself into a principal and use bis 
own principal’s money and the advantages which 
he has obtained from his position as agent, to make 
a profit for himself is unheard of in a Court of 
Law, and is outrageous. This is a contract of 
agency, and as between principal and agent the 
custom alleged is unreasonable e^en impossible as 
a matter of law. 67 Ind. Cas. 231=A.I.R. 1923 
All. 242. 

Di-charge or renuncia*ion — Co -principals — 

Discharge by one is not valid as against the others. 

Co-principals may jointly appoint an agent to 
act for them and in such cases become jointly lia- 
ble to him and may jointly sue him.- The agent 
is not bound to account separately to one of seve- 
ral co-principals and if he has done so he is not 
thereby discharged from liability to the other or 
others unless the co-principals are also partners. 
Where the moneys arc received on behalf of joint 
principals, the agent is liable to account to them 
jointly and is not discharged by payment to one 
or more of them only, unless bv antho r itv of all. 
75 Tnd . Cas. 1022=4 P.L.T. 531 = 1923 P H C. 
C. 177=2 Pat. 585 = A.I.R. 1923 Pat. 464. 

5. Duties and liabilities of agent. 

Duties and liabilities of agent— Contract by 

agent in his own name— Agent, if bound— Right of 
principal to sue. • 

A 11 agent who contracts in his own name docs 
not cease to be contractually bound because it is 
proved that the other party knew when the con- 
tract was made that he was acting as agent. 
Both the agent and the principal can sue on the 
agreement. 54 C.W^.N. 770 (P.C.). 

Duties and liabilities of agent — Broker and 

client — Broker wrongfully closing client’s accounts 
— Remedies open to client. 

When a broker closes the transactions of bis 
client wrongfully, the client cannot complain ex- 
cept (1) on the ground that the broker had made 
a profit for himself out of the transaction, in which 
case lie would have to account for it, or ( 2 ) on 
the ground that the broker had not sold bis shares 
at the market price, in which case he might be 
liable for damages. 230 Ind. Cas. 461=48 Bom. 
L.R. 727= A.I.R. 1947 Bom. 135. 

Duties and liabilities of agent — Agent in pos- 
session during agency — Agency terminated 
Agent continuing enjoyment — It cannot be as- 
sumed that the legal possession has passed to 
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principal. A.I.R. 1944 Mad. 221 = 1944 M.W. 
N. 531 = (1944) 1 M.L.J. 87. 

Duties and liabilities of agent. 

Person contracting in capacity as broker cannot 
sue or be sued personally. A.I.R. 1944 Nag. 279 
= I . L. R. (1944) Nag. 749=1944 N.L.J. 283. 

Duties and liabilities of agent — Rendering of 

accounts . 

Per B. J. Wadia, J. — Every contract of agency 
imposes on the agent the duty of rendering a true 
and complete account regarding the subject maiter 
of the agency. A.I.R. 1941 Bom. 108 = I.L R. 
(1941) Bom. 273=43 Bom. L.R. 53 = 196 Ind. 
Cas. 732. 

Duties and liabilities of agent — Interest — 

Agent, when liable to pay on sums due from him 
to principal. 

No interest is payable by an agent in respect of 
money received by him on his principal’s behalf, 
except under some contract, express or implied, 
or where there has been some default on his part, 
such as a dealing with the money in breach of 
duty, or a failure to pay it over at the principal’s 
request, in which cases interest is payable from 
the date of default. The agent must also pay in- 
terest in all cases of fraud, and on all bribes and 
secret profits received bv him during his agency. 
A.I.R. 1940 All. 69=1939 A.W.R. 842=1939 A. 
L.J. 1065=187 Ind. Cas. 277. 

Duties and liabilities of agent — Agent using 

principal’s name for benami transaction of his own 
— Onus to prove that money was his own. 

Where an agent uses his principal’s name for 
a benami transaction of his own, the agent must 
prove beyond all doubt that the money was his 
money and not the principal’s and that the Trans- 
action was truly a benami one. Where an agent 
mixes up his moneys and the moneys of his prin- 
cipal, the onus clearly lies on the agent to prove 
that any particular transaction which is claimed 
by him to belong to himself really represented his 
money. A.I.R. 1940 Mad. 299=1939 M.W.N. 
1046 (2) = 188 Ind. Cas. 626. 

Duties and liabilities of agent — Debts due to 

principal from third party — Duty of agent — Whe- 
ther bound to receive cash settlement of debts — 
Negligence on part of ag e nt — Onus to prove negli- 
gence . 

The duty of an agent in a case where the third 
party, debtor to the principal, is financially em- 
barrassed , is to do his best to collect all lie can 
in the circumstances. It may be that it is more 
prudent not to press the debtor into immediate 
bankruptcy, but to take what he can in cash at 
the moment and to give time for the balance; the 
true principle is that the duty which the agent 
owes to his principal is to exercise due care, skill 
and judgment in getting in what he can by mak- 
ing the best bargain possible under the circum- 
stances. 

An agent’s authority is at least presumptively 
to settle in cash, in the absence of express autho- 
rity to the contrary effect or of an authority by 
custom or usage. An agent has no right to give 
credit without express instructions from his prin- 
cipal. But where the debtor, being in financial 
difficulties, the agent gets all the cash he can and 
does his best to secure cash for the residue of the 


debt thinking it best to give the debtor some time 
to pay and there is not any question of an autho- 
rity limited to receiving cash, nor is the agent 
giving up any valuable thing or right which he 
should not have given up save against cash, in 
fact his duty being to do the best he can to get 
cash, the onus is on the principal to prove that the 
agent has failed in that duty and that the princi- 
pal has suffered damage which he can only do by 
showing that the agent could have realised more 
cash in the circumstances of the case than he 
actually did. The onus is on the principal to 
prove the breach of duty and the damage. The 
agent does not become guarantor of the debts on 
the debtor’s insolvency. He can only be made 
responsible for the debts to the extent that it 
could be established (1) that he was negligent in 
seeking to realise them and (2) : that loss resulted 
to the principal from that negligence: 

Held, that the principal had failed to prove 
that the agent was negligence and the loss result- 
ing to the principal was from that negligence. 

Held, also that question of interest claimable on 
the sums actually received was not such as in the 
facts of the case to be a proper subject for invok- 
ing the appellate jurisdiction of Privy Council. 
A.I.R. 1938 P.C. 292=1938 A.W.R. 212=43 
C.W.N. 87=5 B.R. 154=68 C.L.J. 497=20 
P.L.T. 61=49 L.W. 248=1939 M.W.N. 1 = 
(1939) 1 M.L.J. 56=41 Bom. L.R. 128 = 1939 
O.W.N. 272=41 P.L.R. 310=66 I. A. 12=1. 
L.R. (1939) Kar. (P.C.) 35 Sup. = 1. L.R. 

(1939) Lab. 56=178 Ind. Cas. 425 (P.C.). 

Duties and liabilities of agent — Fraudulent 

disposal of security deposited by principal — Whe- 
ther conversion — Principal, if entitled to damages 
— Principal not knowing of con- ersion receiving 
the very goods or equivalent — Effect. 

Fortunately for the commercial community, the 
law has many effective forms of relief against dis- 
honest agents and no injustice is done if the prin- 
cipal benefits as he occasionally may by the 
superior astuteness of an unjust steward in carry- 
ing out a fraud. 

Agents who engage in a fraudulent scheme to 
defraud their principal forfeit their right to an 
indemnity in respect of transactions which form 
part of the fraud. Where the securities deposited 
by the principal with agents are fraudulently dis- 
posed of by the agents, their disposal of the de- 
posited shares amounts to nothing short of con- 
version; and the principal on each occasion on 
which the shares were sold has vested in him a 
right to damages for conversion which would be 
measured by the value of the shares at the date of 
the conversion. Where not knowing of the con- 
version, the principal receives from the wrong- 
doer and has retained the very goods converted 
or their equivalent, he must give credit for the 
value of what he has received at the time he re- 
ceived it and the damages are reduced by this 
amount. A.I.R. 1938 P.C. 23 = 47 L.W. 73= 
177 Ind. Cas. 754 (P.C.) 1 . 

Duties and liabilities of agent — Commission 

agency — Agent, when can claim indemnity — His 
duty to account. 

In a commission agency, it is the duty of the 
agent, before claiming an indemnity to account to 
his principal. This obligation of accounting can- 
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not be assigned. As long as accounts have not 
been stated between them, the agent cannot assign 
his claim against the principal. A.I.R. 1938 Cal. 
377=62 C. 510=39 C.W.N. 606=164 Ind. Cas. 
Ill (2). 


Duties and liabilities of agent — Power-of 

attorney giving authority to act without instruc- 
tions — Principal personally making journey to see 
things for himself — Agent’s liability for expenses 
— Business obligation of agent. 

Money entrusted with defendant for investment 
— Defendant investing it and giving loans through 
brokers — Business going on well but subse- 
quently depression coming — Default by one of 
brokers in paying interest — Defendant informing 
plaintiff but expressing opinion that if time given, 
the broker would improve in position — Plaintiff 
agreeing — Situation getting worse — Insolvency 
of broker, just after plaintiff’s instruction to de- 
fendant to sell defaulted scrip — Sale of shares 
resulting in loss — Plaintiff undertaking journey to 
defendant’s place to know the real situation. 

Held, that the fact that the motives of the 
defendants were untainted by fraud did not make 
their conduct anytheless a breach of their duty. 
Business duty and the statutory recognition of it 
both required of them that they should tell the 
plaintiff truly all the facts as to his affairs and they 
did not do so. In these circumstances it was not 
unnatural that the plaintiff failed through solicitors 
to unravel the facts as to his affairs and took the 
journey for the expenses of which the defendants 
were liable. Though the power-of-attorney gave 
the defendants authority to act without instruc- 
tions; it did not relieve them from a business obli- 
gation enforced by statute to give to the plaintiff 
correct and timely information as to his affairs. 

Held, however, that upon information given ear- 
lier and more adequately than it was given, 
the plaintiff would have clone precisely what the 
defendants did and with the same result; all the 
more because the defendants would have been 
bound in duty to express their own opinion and 
upon the expression of that opinion that the plain- 
tiff would have fallen in with a view which coinci- 
ded with that which he formed for himself when 
he knew all the facts that mattered for a decision. 
The only thing to do was either to sell the shares 
against the brokers or to give time. The defen- 
dants did the latter and the plaintiff would have 
done the same if it had been left to him and con- 
sequently, the defendants were not liable for the 
loss resulting on the sale of shares. A.I.R. 
1937 P.C. 314=1938 M.W.N. 156=171 Ind. 
Cas. 487 (P.C.). 

Duties and liabilities of agent — Agent dealing 

on his account without obtaining consent of prin- 
cipal — Whether constitutes misconduct. 

It is misconduct on an agent’s part to deal on 
hi* own account in the business of the agency 
without first obtaining the consent of his principal 
and aqnainting him with all material circumstances 
which have come to his knowledge on the subject. 

( 1 937 ) 169 Ind . Cas. 827=41 C.W.N. 460=1. 
L.R. (1937) 1 Cal. 757. 

Duties and liabilities of agent — Attorney in 

conduct of litigation purchasing property in name 

of son . 


If an attorny who 
‘•f the litigation can 


is in 
show 


charge of the conduct 
that he is entitled to 


purchase, yet, if instead of openly purchasing he 
purchases in the name of his son without dis- 
closing the fact, no such purchase as that can 
stand for a single moment. 

And the attorney must be presumed to have 
known that the onus of supporting this transac- 
tion would rest upon him, and if he desires that it 
should be upheld, he must preserve the evidence 
which would be required to support it, so that the 
descendants of the attorney cannot plead that due 
to lapse of time, no such evidence could be pro- 
duced. A.I.R. 1937 Oudh 87=1936 O.W.N. 
1033=12 Luck. 435=164 Ind. Cas. 945. 

Duties and liabilities of agent — Right of third 

party to recover moneys from agent received to 
his use. 

Even a third party has a right to sue to recover 
from an agent moneys had and received to his 
use. A.I.R. 1933 Sind 235=150 Ind. Cas. 483. 

Duties and liabilities of agent. 

R, an agent, sued his employers P after he had 
left service to recover Rs. 100 being security de- 
posited by him, P also sued R to recover Rs. 119 
being the price money of books entrusted to him 
for sale and sold by him on credit. , • 

Held, it was the duty of R to satisfy the em- 
ployers that he had actually supplied the books 
to the persons mentioned by him and 
should have obtained their acknowledgments and 
till this was done he was not entitled to recover 
his security money. 

Held: further that the suit of P should have 
been a suit for accounts. 31 P.L.R. 319= A. I. 

R. 1930 Lah. 794. 

Duties and liabilities of agent — Agent, insurer 

of goods made over to him — Validity of arrange- 
ment. 

It is quite possible that an agent might make 
himself responsible for loss or damage to goods 
belonging to his principal. There is nothing in 
law which would prevent an agent undertaking to 
be an insurer of goods consigned to his care pro- 
vided that there is consideration for that insu- 
rance and this consideration would have io be 
something outside the terms of the employment 
at the ordinary rate. A.I.R. 1930 Rang. 332. 

Duties and liabilities of agent— -Property en- 
trusted by principal to agent for principal’s use — 

— Agent cannot dispute principal’s title. 

As between principal and agent there is a contrac- 
tual position forfeited by fiduciary relations, and 
one of contractual terms is that the agent should 
render an account to the principal of his dealings 
with the property entrusted to in the course of 
the mandate. This obligation cannot disanpear 
except by transfer of the contractual right oy no- 
vation or operation of law; and it subsists, not- 
withstanding that the property proves to belong to 
someone other than the principal. An agent 
therefore entrusted with money or goods by a 
principal to be applied on his (principal’s) account 
cannot dispute the principal’s title unless he proves 
a better title in a third person and unless he is 
defendinng on behalf of and with the authority of 
the third person. 115 Ind. Cas. 729=1929 A.L. 

J. 471 = 33 C.W.N. 609=10 Lah. 352=31 Bom. 

L. R. 762=49 C.L.J. 576=30 M.L.W. 21 = 1929 

M. W.N. 449=56 I. A. 170=30 P.L.R. 484=A. 
I.R. 1929 P.C. 119=56 M.L.J. 799 (P.C.). 
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Duties and 


Duties and liabilities of agent — Agent enter- 
ing into understanding with third party — Agent 
must disclose such understanding to principal. 

Where there is -conflict between duty and in- 
terest, the servant or agent must disclose any un- 
derstanding likely to result in gain to him, arrived 
at between the servant or agent and a third per- 
son who enters into a contract with the master or 
principal, otherwise such a secret bargain being a 
fraud on the master or principal will entitle him 
to rescind the contract with such third person. 
119 Ind. Cas. 837=26 A. L.J. 1119=A.I.R. 1929 
All. 87. 

— — Duties and liabilities of agent — Agent entrust- 
ed with principal’s moneys — Agent making use of 
those moneys for other purposes — Agent’s liability 
in respect of such money is that of trustee. 

Per Coutts-Trotter, C.J. — In certain circum- 
stances an agent may be placed in a position closely 
analogous to that of a trustee and the rules ap- 
plicable to a trustee may then be applicable to him. 
The test is whether the agent is entrusted with 
funds of his principal for the purpose of their 
being employed in a particular manner, which it is 
his duty to keep distinct and separate from his own 
moneys. If he then makes use of them for any 
other purposes than those to which he has ins- 
tructions to apply them, his liability is that of a 
trustee. If the terms upon which the agent re- 
ceives the money are that he is bound to keep it 
separate either in a bank or elsewhere and to hand 
that money so kept as a separate fund to the per- 
son entitled to it, then he is a trustee of that 
money and must hand it over to the person who 
is his cestui que trust. If, on the other hand, 
he is not bound to keep the money separate but is 
entitled to mix it with his own money and deal with 
it, as he pleases, and when called upon to hand 
over an equivalent sum of money, then he is not 
a trustee of the money but merely a debtor. 102 
Ind. Cas. 561 = 1927 M.W.N. 118 = 38 M.L.T. 
56=38 M.L.T. 256= A. I. R. 1927 Mad. 478. 

Duties and liabilities of agent — Agent getting 

advances for purchases — Balance of advance — 
Agent charged witn fraudulent transfer — Balance 
if a debt. 

When a person, whose duty it is to purchase 
supplies as an agent on behalf of a principal and 
who is remunerated by a commission upon the 
price of the supplies, is given advances from which 
to purchase the supplies and pay cash for them, 
any balance of the advance in the hands of the 
agent cannot be considered as ?. debt due to the 
principal in such a matter as to convert the agent 
into a debtor and the principal into a creditor when 
the point for the decision is whether the agent, 
when he has made an endowment of his own pro- 
perty. has made such an endowment with the in- 
tention of defrauding his creditor. 102 Ind Cas 
77 = 4 O.W.N. 360= A . I . R . 1927 Oudh 16?. 

Duties and liabilities of agent — Agent contract- 
ing undisclosed principal — Third party may sue 
either. 

Where an agent contracts in his own name for 
an undisclosed principal, the person with whom he 
contracts may sue the agent or he may sue the 
principal ; but if he sues the agent and recovers 
judgment he cannot afterwards sue the principal, 
even although the judgment does not result in 


liabilities of agent. 



satisfaction of the debt. 4 A.C. 504 and 3 H. & 
C. 977, Foil. 99 Ind. Cas. 742=1926 M.W.N'. 
832=4 O.W.N. 1=25 M.L.W. 163=A. I. R. 
1926 P.C. 136 (P.C.). 

— - Duties and liabilities of agent — Architect ^em- 
ployed for supervising building operations — Eng- 
lish practice does not apply. 

In India the work of the persons engaged to 
supervise a building is not to be measured by the 
standard applied to architects and engineers in 
England. The English practice does not obtain in 
India, except to a very small extent. In India the 
question of employee’s liability for defects in the 
completed building has to be determined with re- 
ference to the relationship between him and bis 
employer. 97 Ind. Cas. 200=43 C.L.J. 479= 
A.I.R. 1926 Cal. 988. ' » 

Duties and liabilities of agent. 

The common law rule that a debtor must seek 
out his creditor has no application to a case bet- 
ween principal and agent. A.I.R. 1924 All. 530 
and 12 S.L.R. 93, Foil. 94 Ind. Cas. 287 = A. 
I.R. 1926 Sind 238. 

Duties and liabilities of agent. 

It cannot be laid down that in India a principal 
is entitled to recover the proceeds of a bet which 
has been received on his behalf by his agent ; to 
permit him to do so would be to act in opposition 
to the dictates of public policy relating a betting 
transactions. 90 Ind. Cas. 59=52 Cal. 677 -n A. 
I.R. 1925 Cal. 1007. 

Duties and liabilities of ag e nt — Agent in pos- 
session of funds of principal with direction to pay 
to creditor — Agent’s liability to the creditor. 

Where there are funds in the hands of an agent 
belonging to his principal and when his principal 
gives a mandate to the agent to deliver them in 
extinguishment of an obligation of the principal 
to a third partv and when that mandate is com- 
municated to the creditor, then there arises on 
the part of the agent an obligation on which ap- 
parently he can be sued both in law and equity — 
in law as on a contract and in equity as upon an 
implied assignment of such funds as there may be 
in his hands to satisfy pro tanto with those funds 
which he had in his hands the claim of the cre- 
ditor. 9 M. Sc W. 411 and 9 Bing. 372, Foil. 
75 Ind. Cas. 161=18 M.L.W. 674= A. I.R. 1923 
Mad. 713=45 Mad. L.J. 83. 


Duties and liabilities of agent. 

A commission agent is not liable to supply goods 
at a particular rate or otherwise than at the rate 
prevailing in the market at the time of supply 
64 Ind. Cas. 6=A.I.R. 1922 All. 400. 


— -uuucs ana iiaomties ot agent. 

Hie plaintiff who was one of judgment-debtors 
under the decree asked the defendant his agent to 
take an assignment of the decree on his behalf and 
1 execute the decree against the other judgment- 
debtors and the defendant realized in execution 
certain assets. By an agreement it was provided 
that the defendant will submit accounts 10 the 
Plaint itr of the amount spent in collecting «hc 
money, and of the amount realized, and after de- 
ducting a commission of 20 per cent, pav over 
the balance to the plaintiff. 

Held that plaintiff could recover the money so 
realised from defendant. (1885) 15 O B D ' 

Foil. 60 Ind. Cas. 127^44 Mad 334=A.I r' 
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1921 Mad. 334=12 M.L.W. 609=1920 M.W.N. 
776=29 M.L.T. 59=39 M.L.J. 692. 

Duties and liabilities of agent. 

Where the act done or to be done by the agent 
is imposed by law, the employer is not liable. 14 
Bom. L. R. 654=16 Ind. Cas. 714. 

“ — Dulie s and liabilities of agent — Agent’s liabi- 
lity to account to principal — If divisible. ' 

An agent’s liability to his principal is to render 
an account of the sums received by him; the ac- 
count is one and indivisible, and he cannot plead 
limitation as to any particular item as against his 
principal. 12 Bom.L.R. 951=8 Ind. Cas. 637. . 

Duties and liabilities of agent— Payments made 

by agent — How pro ed — Moneys taken to pay ille- 
gal gratification. must be accounted for!' 

When an agent’s account is being taken items 
of payment alleged to have been made by him 
cannot be passed without a voucher or a clear ac- 
count of the facts. An agent is bound to prove 
that moneys drawn bv him for payment as illegal 
gratifications reached their destination. (1908) 13 
C.W.N. 212=4 Ind. Cas. 556 (2). 

Duties and liabilities of agent — Accounts — 

Agent’s liability — Extent — Limitation . 

It is the duty of an agent to be constantly ready 
with his accounts, he must further be always ready 
to explain them and produce vouchers, and not 
only that, but also to be constantly ready to pay 
the money that may be found due by him. (1905) 
32 C. 719=1 C.L.J. 232. 

Duties and liabilities of agent — Suit by land- 
lord for illegal cesses collected by agent— Contract 
Act, Ss. 217 and 218. 

A landlord’s agent is liable to pay the landlord 
any sums collected by the agent from the tenants 
as Khurcha as illegal cesses, and a suit by a land- 
lord for recovery of sums against his agent will 
lie. (1903) 7 C.W.N. 535 = 30 C. 1011. 

Duties and liabilities of agent — Profit made 

by an agent unknown to principal — How far such 
profit enures to principal’s benefit. See CON- 
TRACT ACT, S. 216. 4 Bom.L.R. 469=26 

Bom. 689. 

Duties and liabilities of agent — Wagering con- 
tract — Suit bv principal to reco er from agent 
monev received on account of wagering contract. 
See CONTRACT ACT, S. 30. 1903 A.W.N. 

161=25 A. 639. 

Duties and liabilities of agent — Property pur- 
chased by agent claimed as principal’s — Course 
— Taking of accounts. 

Whe-c property purchased by an agent is claim- 
eel by th<* principal on the ground that it was pur- 
chased with his funds, an account must be taken 
of the principal's money in the bands of the agent 
in order to see whether the p-ineipal’s money in 
whole or in part has been utilised for the pur- 
chase. If. in the whole or in part, the purchase 
monev belonged to the principal the property also 
should he declared wholly or in P onortiojv't'' part 
to h*Uo«'c» to the nrincipnl . (1901) 11 M L.J. 

140=4 r W.N. 584=3 Bom.L.R. 311=23 A. 
383=^° , A , n (PC). 

Duties and liabilities of agent — Fraud of 

Agent — Judgment debtO'*, fraud of — Auction 
purchase by such agent in sale brought about by 
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his fraud — Principal’s right to sue agent for bene- 
fit so derived by agent. 

Where an agent of a judgment-debtor brings 
about a sale of the judgement-debtor’s property by 
fraud and purchased the property the principal 
judgment debtor has the right to sue the agent to 
give him the benefit of such purchases. 18 M. 
436. foil. (1901) 6 C.W.N. 279.. 

6. Liability of heirs. 

Accounts — Legal representatives of decea- 
sed agent — Liability of — Remedy of principal. 

It is well settled on principle that the liability 
of an agent is personal and the deceased agent’s 
legal representative’s cannot be required to ren- 
der accounts in the same sense in which the agent 
himself might have been called upon to do. It 
is equally well settled that the remedy of princi- 
pal is to sue the representatives of the agent for 
any losses he may have suffered by reason of the 
negligence, misconduct, misfeasance or malfea- 
sance of his agent; in other word’s the suit is not 
one for accounts strictly so called but a suit for 
money payable by the representatives of the agent 
out of his assets in their hands. A suit for reco- 
very of a specified sum of money 'docs not 
assume the character of a suit for accounts merely 
because in the determination of the question in 
controversy accounts may have to be examined. 
The sole foundation for a suit for account is the 
obligation to account and where that does not 
exist, the suit for money cannot be regarded as a 
suit for accounts. A.I.R. 1950 Dacca 13 (2). . 

Liability of heirs — Accounts — Suit for — 

Death of agent pending suit — Right of principal to 
continue suit against his legal representatives — 
Manner of taking accounts. 

Where a suit is brought by a principal against 
his agent for accounts and the agent dies during 
the course of the trial, the principal is entitled to 
continue the suit against the legal representatives 
of the deceased agent but the burden of proof 
would fall upon the principal in the first instance 
who must pro’-e each item of the account which 
he claims. 47 Ind. Cas. 371 approved. 52 P.L. 

R. 182=A.I.R. 1950 E. P. 250. 

Liability of heirs — Accounts — Death of 

agent— Suit against legal representatives of agent 
—Maintainability— Burden of proof— Liability of 
repres entatives— Nature of. 

A suit for accounts will lie agaipst the legal 
representatives of a deceased agent after the • 
death of the latter without rendering accounts, 
with this difference that unlike the agent, his ic- 
presentati cs would not be personally liable and 
the burden of proof will be, unlike in the case of 
a suit against the agent when alive himself, will be 
on the plaintiff in the first instance. A.I.R. 
1929 Lah. 362. foil. 54 Mys.H.C.R. 161. * 

Liabilitv of heirs — Suit against heirs of 

agent — Negligence of deceased. 

Where a suit for accounts against the heirs of 
an agent was tried in the Courts below on the 
ha is that the heirs were liable for the plaintiff’s 
arti les and sums realised by the agent but no 
question was raised in either of the Courts below 
as to the defendants’ liability for the failure 
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of the deceased to collect sums due to the olain- 
tiff: 

Held, that an objection on the latter basis can- 
not be raised in second appeal. A.I.R. 1933 
All. 73=140 Ind. Cas. 106. 

Liability of heirs — Death of agent — Legal 

representatives are liable to account to principal 
to the extent of agent’s assets — Burden is on 
plain. iff 's principal to prove each item claimed — 
Legal representative must place before Court all 
accounts in his possession. 

The nature of an ordinary suit by the principal 
against his agent for rendition of accounts is well 
known. In such a suit the plaintiff has to prove 
in the first instance that the defendant is an ac- 
counting party. If the finding of the Court on 
this point is in favour of the plaintiff then a preli- 
minary decree is immediately passed in favour and 
the burden of proof is placed upon the agent to 
show what amounts he has received and what dis- 
bursements he has made for and on behalf of the 
principal. And the final decree declares the 
amount, if an}', which is found due to the plain- 
tiff from the agent. 

A suit for rendition of accounts, pure and 
simple, brought by the principal against his agent 
is a personal action in the sense that it is founded 
upon that trust and confidence which the principal 
has perforce to repose in his agent, and it is owing 
to this fiduciary relationship between the parties 
that the burden of proof is cast upon the defen- 
dant, the moment that it is established that he is 
the agent and accounting party. After the death 
of the agent different considerations arise. There 
is no relationship of trust and confidence between 
the principal and the legal representatives of the 
deceased agent although the estate of the agent, 
in the hands of his legal representative continues 
to be liable to the principal for any sum of money 
which the agent might have realized for the plain- 
tiff and failed, to pay to the plaintiff to credit to 
account. 

The legal representatives of a person, accord- 
ing to the maxim of the English law “Actio per- 
sonalis moritur cum persona,” are not liable for a 
mere tort, but the case is different where they are 
sought to be made liable for the breach of a quAsi- 
contract and where the claim is founded on 
breach of a fiduciary relation or on failure to per- 
form a duty on the part of their predecessor. In 
other words, if the agent has misappropriated the 
moneys, which he had realized for and on behalf 
of his principal, without accounting for the 
amount during his lifetime, his legal representa- 
tives would be liable to make good the losses of 
the principal to the extent of the assets which 
they mierht have received from the deceased 
agent. They are not. however, personally liable 
for the declarations of their predecessor. 

But after the death of the agent it would be 
extremely unjust to call upon his legal represen- 
tatives to render an account in the same manner 
in which the agent would lie l-ab’c if he were 
alive. Therefore the burden of proof should tall 
upon the plaintiff in the first instance who must 
prove each item of the amount which he cla ms. 
On the other hand, it is the dntv of the l-crnl 
representative to place before the Court all the 
accounts in his possession and power wlvch the 
deceased agent might have prepared during the 


period of his agency. 117 Ind. Cas. 233=30 P. 

L. R. 298=11 L.L.J. 66=A.I.R. 1929 Lah. 

362. > 

Liability of heirs. 

Unless the members of the agent’s family knew 
that he was making improper and secret profits or 
otherwise abstracting the money of his principal 
and persuaded him or got him to send those 
moneys and use them for the benefit of the family 
they cannot be liable. 102 Ind. Cas. 551 = 1927 

M. W.N. 118=38 M.L.T. 56=38 M.L.T. 256 
=A.I.R. 1927 Mad. 478. 

Liability of heirs — Suit against agent’s legal 

representatives for moneys received by agent and 
not accounted for and for moneys recoverable by 
him is maintainable. 

Even as against the representatives of an, agent 
the principal is entitled to a decree for sums ac- 
tually due to him on account of the agent having 
received and failed to account for them and also 
for sums which he negliently failed to collect 
when it was his duty to collect. The only differ- 
ence in substance between a suit for an account 
against an agent and the same suit against the 
agent’s representatives will be that the burden of 
proof will be upon the plaintiff to establish his 
case. 17 C.W.N. 5 and 17 C.W.N. 695, -Poll. 
61 Ind. Cas. 530=44 Mad. 214= A.I.R. 1921 
Mad. 407. 

Liability of heirs — Agent appointed by Admi- 
nistrator — Right of suit against agent or his repre- 
sentatives. - 

A was appointed administrator of an estate. He 
appointed B as agent to manage the estate. C 
who was the person ultimately entitled to the es- 
tate brought a suit against B’s son, for an account 
of the agency. 

Held, that the suit framed was not maintainable; 
also that the fact that A obtained letters of ad- 
ministration as agent of C’s mother did not affect 
the matter. (1907) 30 M. 243 = 2 M.L.T. 326 

7. Measure of damages. 

Measure of damages — Agents converting goods 

wrongfully — The measure of damages is to depend 
on the circumstances of each case. 

In determining the measure of damages for 
wrongful acts, there is no fixed rate to follow in- 
variably. The consideration must depend upon 
the circumstances of each case. T 11 the ease of 
wrongful conversion of goods of ordinary mer- 
chandise by the agent, the highest market value 
on any day between the date of conversion and 
the date of verdict, is not always the proper mea- 
sure of damages. Where the principal can repur- 
chase the goods after getting information of the 
wrongful sale the market value of the goods on 
some subsequent day should be the measure of 
damages; of course reasonable time mu^t be al- 
lowed to him for making the repurchase. 115 
Ind. Cas. 153=29 M.L.W. 419=A.I.R. 1928 
Mad. 1152=55 M.L.J. 586. 

Measure of damages — PI e dge — Rights of 

pledgee to sell goods — Principal and ag-nt — Agent 
for sale — Direction to sell only on instruction— 
Sale in contravention of direction — Loss — Agent’s 
liability — Damage^, measure of — Nominal and sub- 
stantial— Acquiec C ence— Personal liability. 

A contract of pledge will entitle the pledgee* 
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to sell without instructions from the pledgor. But 
a contract creating only the relation of principal 
and agent and authorising the agent 
to sell the principal’s goods for 
commission with the latter’s instructions would 
not authorize the agent to sell in contravention 
of the principal’s directions^. A sale made by such 
agent in contravention of the principal’s directions 
is wrongful and the principal will be entitled at 
least to nominal damages. The principal will also 
be entitled to recover substantial damages if he 
succeeds in proving the damages, i.e., such da- 
mages as would place the principal in the position 
in which he would have been if the agent had 
not wrongfully sold the goods. The principal is 
under no obligation to the agent to replace the 
goods wrongfully sold by the agent by entering 
into a speculative transaction to reduce the dama- 
ges claimable from the agent. The measure of 
damages in such a case is the difference between 
the price the goods fetched at the agent’s sale and 
that which the goods would have fetched at the 
time when the principal might reasonably be held 
to have been willing to sell. Where there is evi- 
dence of acquiescence on the part of other mem- 
bers, to a contract by the managing member, the 
persons so acquiescing will also be treated as con- 
tracting parties and will be personally liable on 
such contract. (1901) 12 M.L.J. 375. 

8. Negligence. 

Negligence of agent — Liability for damages 

for loss caused to principal — Condition precedent 
to — Misconduct or disregard of instructions and 
direct connection between negligence and loss — 
Duty to principal to prove. 

Although an agent may have been guilty of 
negligence or dereliction of duty, it docs not ne- 
cessarily follow that he is liable to make good to 
the principal all loss caused to the principal by 
such negligence, due to misappropriations by 
clerks and other subordinates. The principal 
must prove not only that the agent was negligent 
but also that his negligence caused or materially 
contributed to the loss by misappropriation. The 
injury must be capable of being traced as an effect 
to the negligent act or omission. The guiding 
principle is that a person is liable for all the con- 
sequences which in fact flow directly from nss 
negligence. If it can be shown that a loss sus- 
tained by the principal is directly traceable to .dis- 
regard on the part of the agent of directions 
issued to him regarding the conduct of business, 
even though such disregard may have been due to 
nothing worse than negligence, or over-con fidence 
in the honesty of others, such misconduct on the 
part of an agent is clearly actionable. The princi- 
pal must establish a direct connection between the 
negligence and all or of any of the items of loss 
due to misappropriation, because he can be en- 
titled to damages. 46 All. 175, Foil. I.L.R. 
<1050) Cut. 174=A.I.R. 1950 Orissa 2^1. 

Negligence — Accounts of rent collected — 

Some rent becoming time-barred due to negligence 
of agent — Liability of agent. 

A landlord brought a suit for accounts of rent 
of certain year against an agent engaged by hull 
to cr.ll.ci rent from the tenants. The evidence 
"bowel that the agent had not properly coU.rtvd 
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rent and had not taken proper and necessary steps 
to recover the rent and that he was guilty of negli- 
gence. Due to agent’s negligence, some of liie 
rent due had become time-barred: 

Held, that the landlord was entitled to recover 
from agent the rent which was not recovered 
owing to agent’s negligence. A.I.R. 1939 Pat. 

17 = 5 B.R. 328 = 180 Ind. Cas. 64. 

• 

Negligence— Agent to keep proper check on 

accounts and cash balances — Agent putting impli- 
cit faith in subordinates — Fraud and defalcations by 
subordinates as result of agent’s slackness — Liabi- 
lity of agent. 

In an agreement between an agent and a com- 
pany, it was provided "2. The agent shall keep 
proper books of account containing entries of all 
moneys received and paid and of all goods received 
or sold or delivered out by him on account of the 
company.... 3. The agent shall be responsible 
for all goods and moneys shall be received at the 
factory or factories of which he shall be in «.hargc 
from time to time and in case of any deficiency 
which may be due directly or indirectly to his act, 
neglect, or default, shall forthwith pay to the com- 
pany the selling prices of the goods andjor the 
amount of the moneys constituting the deficiency. 

The agent signed every month, the trial balances 
without checking them, as was his duty and cer- 
tified them in the following words, “I have checked 
the balances on the trial balances as they appear 
in the ledger and have found them in accord. I 
have also checked and found correct the additions 
of the trial balances.” These certificates were 
quite untrue. Similarly, lie used to sign daily the 
cash book, without seeing that the amount in safe 
corresponded with amount shown as balance in 
the book; contrary to instructions, large sums were 
allowed to lie in the safe. There was no proper 
scrutiny, examination, check or precaution on the 
part of the agent who implicitly trusted his sub- 
ordinates. The result was that the subordinates, 
taking advantage of the agent’s slackness, commit- 
ted gross frauds on him and the company. Had 
the agent been true to the instructions, he would 
certainly have detected the frauds and the defal- 
cations: 

Held, that the frauds and the defalcations being 
the result of the failure of the agent to perform 
his duties, he was liable for the negligence and 
breach of contract and frauds and defalcations re- 
sulting therefrom. A.I.R. 1937 P.C. 78=168 
Ind. Cas. 494 (P.C. )\ 

Negligence — Agent for investment of 

moneys on securities — Omission to value security 
— Negligence — Principles of liability. 

It is the duty of an agent who has been entrust- 
ed with the investment of moneys belonging to 
his principal to have a proper valuation made of 
the property upon the security of which the 
money is invested. Tf he chooses to rely mainlv 
upon his own general knowledge of the value Of 
lands in the locality, he does so at his own risk 
and if his judgment is shown to have been at 
fault, he will he liable for the loss which the prin- 
cipal might suffer as a result of t he breach of duty. 

But before the agent is made liable for such 
breach of duty, it must he proved that the loss 
was the result of the agent’s negligence. 

Auction sales are no indication of the value of 
land ami this must specially he applicable to a 
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forced sale under a mortgage decree. 

, * be security was adequate, the consideration 
that the agent was actuated more by a desire to 
meet the necessities of the mortgagor than by a 
regard for the interests of his principal is immate- 

194=137 lnd - Cas - 531 

"7 ’Negligence — Omission to comply with prin- 
■cipals instructions in taking out policy — Agent’s 
liability to principal— Contract Act, S. 211. 

An agent who negligently omits to comply with 
the clear instructions of his principal must be re- 
garded as guilty of gross negligence and whether 
he acts as gratuitous agent or not he is responsible 

to the principal for any loss caused by that 
negligence. 

A joint Hindu family owned certain mills and 
in order to work the mills, entered into an arran- 
gement with a Bank by which the Bank allowed 
them a cash credit up to Rs. 60,000 and took 
from them an equitable mortgage of the buildings 
and machinery of the said mills. By a clause in 
the agreement, the family undertook to insure the 
properties mortgaged for a sum of Rs. 40,000 and 
to assign and deposit the policy with the Bank if 
so required. Bank did not call upon the family 
to do so and the property was not insured for 
sometime. Subsequently, the manager of the 
family wrote to the Bank that he wanted to have 
his nulls insured and the insurance was effected 
through the Bank. The total amount for which 
the policy was taken out was one lakh which 
included a charge on building, on machinery and 
on t ie stock of wheat and the policy was made so 
as to make the Bank the “assured” according to 
its terms Subsequently, the mills were leased 
to a third person and the wheat and wheat pro- 
ducts on the premises ceased to belong to the 
family. When the policy was again to expire, 
the manager of the family wrote to the Bank and 
the insurance company to renew the policy for 
one lac but as the wheat no longer belonged to 
hun, he wanted the whole amount of one lakh to 
be made a charge on the building and machinery. 

J he Bank replied that the company had been ask- 
ed to renew the policy as instructed and the 
manager was later on informed that the policy was 
renewed and the policy was retained by the Bank 
Subsequently, the mills caught fire and the build- 
ing and the machinery was burnt. On investiga- 
tion by the insurance company, it was found that 
the policy had been renewed on the old terms 

I? 6 ’’ cnnnn ach i ne . ry ai ] d bui,din SS were insured for 
Rs. S°.000 and the wheat and the wheat products 

or ks, MJ.UUU. I he insurance company confined 

1 ' C 'J' P'j y 7 jent to the loss incurred by the burning 

n tUe JZ' ] c d ' nR and . , t ie machinery, and a sum of 
Ks. 46,985 was paid to the Bank which was the 

assured . The manager of the family instituted 
a suit against the Bank claiming Rs. 52,000 on 
account of compensation for loss and damages due 
to the newpence of t lie Rank in connexion with 
tn* renewal of the policy: 

Held, (i) that on the facts of the case the Bank 
acted in the matter as agent of the plaintiff and 
not as a mortgagee and was liable for the loss 
caused bv its gross negligence in not carrying out 
the instructions of the principal irrespective of 
whether it was acting as a gratuitous agent or not; 

( 11 ) had the p/aintiff s instructions been duly 

12— F. Y. D — 68 


carried out, the company would have paid, double 
the amount that was actually paid, and the Bank 
was, therefore, liable to pay the plaintiff to this 
extent. A.I.R. 1931 Lah. 302=134 lnd. Cas. 
577 . 

—Negligence — Neglect of duty by agent does 
not cease to be so by repetition. 

Neglect of duty does not cease by repetition to 

lulling t CCt i° f dUt / and there be any doctrine of 
hilling to sleep, it must depend upon and can only 

be another way of expressing estoppel or ratifica- 

2S m A l I j R h^p P c C ) 1. 278=128 Ind - Cas - 669 

Negligence. 

Principal appointing agent with knowledge of 
his qualifications— If agent acts like any other 
reasonable man of his qualifications he is not 
guilty of negligence. 94 Ind. Cas. 860=23 M 
L.W. 476=A.I.R. 1926 Mad. 841. 

Negligence — S e rvant is liable for negligent 
non-observance of instructions which led to loss. 

Where it can be shown that a loss sustained by 
the principal is directly traceable to disregard on 
the part of the agent of directions issued to him 
regarding the conduct of business, even though 
such disregard may have been due to nothing 
worse than negligence, or over-confidence in the 
honesty of others, such misconduct on the part 

?Ji an ^ g A n n is ,,f lc ?rJ y actic) nable. 80 Ind. Cas. 
241=46 All. 175=22 A.L.J. 26=5 L.R.A. Civ. 
113=A.I.R. 1924 All. 467. 


Negligence. 


An agent is not bound to seek the principal to 
pay the amount due to the principal as damages 
due from the agent on account of the agent’s neg- 
ligence. In this an agent differs from a debtor 

? P urchaser - 76 Ind. Cas. 353=A.1.R. 
1924 Sind 64. 

—Negligence of agent— Liability of agent— 
■Liability for negligence. 

Where the plaintiffs alleged that they purchased 
goods and directed the defendant’s to send them 
to a particular place and the goods were directed 
to other places on account of which they 
suffered loss and claimed damages from the de- 
fendants who placed that the goods were mis- 

offidibf hr ° Ugh the ne gl*gence of Railway 

Held, that the ownership of the goods rested in 
the plaintiffs from the date of purchase and the 
defendants became their agents from that date. 

Held, further that the defendants in contracting 
with a Railway contracted as agents of the plain- 
tiff irrespective of the fact whether they did or 
did not disclose the names of their principals and 
that they could only be held to be liable to pay 
damages if negligence was brought home to them 
7 A.L.J. 732=7 Ind. Cas. 287. 

Negligence of— Agent — Damages. 

A defendant with special skill when employed 
for reward by the plaintiff is bound to exercise 
us skill in the execution of the duties entrusted to 
him and ought not to rely on the statement of 
others. (1908) 13 C.W.N. 59=1 Ind. CaT 351 

——Neglect of agent— Suit for compensation— No 

duty of agent to seek out principal for payment 
—Forum. See C. P. CODE S. 20. 27 M. 355 
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9 . Pakka Arhtia . 

Pucca Arhtia — Reladonship between him 

and constituent— Main incidents — Suit for ac- 
counts by constituent against him — If lies . 

The main incidents of the relationship between 
an up-country constituent and the Pucca Arhtia 
may be summarised as follows: — (1) A Pucca 
Arhtia is an agent employed for reward but he 
is an agent of a special type, the ordinary mci- 
dents ol agency having, in their application to the 
Pucca Arhtia, been considerably modified by 
custom or usage of the market as hercinbelow 
stated; (2) An ordinary agent has to carry out 
the principal’s mandate for purchase or sale by 
actually entering into contracts with third par- 
ties so as to bring about privity of contract bet- 
ween the principal and the third parties. A Puc- 
ca Arhtia, however, has no authority to pledge the 
credit of the constituent to third parties or to 
enter into contracts with third parties in the 
name of the constituent or to establish any pri.ity 
between t lie constituent and the third parties but 
may carry out the mandate of the constituent by 
allocating the contract to himself as the principal. 
In other words, the Pucca Arhtia himself buys 
from the constituent or sells his own goods to the 
constituent, which an ordinary agent cannot ordi- 
narily do; (3) When a Pucca Arhtia under instruc- 
tions of the* constituent puts through a contract, m 
such contract the constituent and the I ucca 
Arhtia with respect to contracting parties as 
principals and a new relationship as between prin- 
cipals arises between the constituent and me 
Pucca Arhtia with respect to the | n d JT. ,du * 1 « ; 0 "‘ 

tracts so concluded, (4) A Pucca Arhtia may or 
may not cover himself by entering into contracts 
with third parties but if he does ho does so enure 
lv on his own account and no privity is ^tabhshed 
between the constituent and the tlmd parties and 
the constituent has no concern with such coyer ang 
contracts with third parties and cannot cal upon 
the Pucca Arhtia to account tor those contracts. 
The profits or losses arising out of these covering 
contracts with third parties arc entirely the con- 
cern of the Pucca Arhtia; (5) The Pucca Ar.itia 
is under no obligation to substitute a fresh con- 
tract to meet the order of Ins constituent; (6) The 
Pucca Arhtia stands in a dual relationship with 
the constituent, namely; he is an agent forth 
purpose of quoting market prices and putting 
through contracts under instructions of his con- 
stituent. although he may allocate the contract to 
himself and he is also a principal with respect to 
the contract he as agent actually concludes with 
himself The two distinct relationships subsist 
side by side; (7) An ordinary agent has to snow 
to his principal how he has carried out Jhc s 
instructions for purchase or sale by disclosing the 
names of the purchasers or sellers and the parti- 
culars of the rates, etc., at which the goods were 
purchased or sold and strictly to account for the 
profit, if anv. made by the agent in course of the 
principal’s business, but a Pucca Arhtia not being 
bound to enter into any contract with tfurdnartes 
is absolved from liability to account on the strin- 
gent footing like an ordinary agent and is indeed 
not liable to disclose his covering contracts or to 
account for the profits or loss made hv him out of 
those covering contracts. The Pufca Arhtia 
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nevertheless has all the ordinary duties of an 
agent in so far as they are not specially abrogated 
by custom or usage of the market. Thus he has 
to give correct quotations of the market rates, put 
through contracts under orders of the constituent 
although he may make the contract with himself 
as a principal, to inform the constituent as to- 
whether he has carried out the instructions, sub- 
mit accounts showing the results of the . 
cross contracts, the amounts due by or to the 
Constituent the amounts received from or paid to 
the constituent and to remit the balance, if any, to- 
the constituent. In short, although the Pucca 
Arhtia is absolved from the liability to account 
for the covering contracts and the profits or loss 
made thereout, there is no reason to hold that he 
is not liable to render ordinary accounts showing 
what contracts he. as agent made with himself as 
principal, and at what rates, how the contracts so- 
concluded have been performed or squared up by 
cross-contracts, the moneys received or paid to 
the constituent and the net amount due by or- to 
the constituent. It follows therefore that a suit 
for accounts within the limitations indicated above 
will lie against the Pucca Arhtia at the instance of 
the constituent. Further, a suit for account is 
not necessarily confined between a principal and 
agent. Wherever it is necessary in order to as- 
certain the amount of money due. to the plaintiff,, 
he may ask the Court to pass a preliminary decree 
for accounts to be taken by or under the supervi- 
sion of the Court. (Sec O. 21, R. 16, C. P. 
Code.) A.I.R. 1950 E.P. 92=52 P.L.R. 31 

(F.B.). 

Pucca arhtia and constitu e nt — Nature of re- 
lationship— Constituent’s right to demand accounts* 

Where an order has been given and accepted, 
the constituent and pucca arhtia stand to one 
another in another in the relation of principals, and 
there is no relationship of principal and agent such 
as would justify a demand by the constituent of 
an account. The only claim which can be made 
by a constituent against a pucca arhtia is for a 
liquidated sum. 49 P.L.R. 222=A.I.R. 1948 
Lah. 14. 

Pucca Arhtia — Rights and liabilities — Right to- 

recover loss. . 

The main characteristic of pucca arhtia is that 
he unlike a kachha arhtia acts as a principal in re- 
lation both to his constituent and to the opposite 
party with whom he deals on the instructions or 
his constituent. He is very like an ordinary del 
credere’ agent. A pucca arhtia on receiving an 
order from a constituent can allocate that order 
to himself or enter into a contract of sale or pur- 
chase in his own name and on his credit with the 
opposite party. He has a right in exercise of his 
own discretion to^ keep the contract outstanding 
till due date or to cover it with a cross-contract. 
When a pucca arhtia receives a second order from 
the constituent to enter into a cross contract t<> 
cover liis first order the pucca arhtia is not bound 
to carry out the second order, and what he is 
bound to do is to inform the contituent so that he 
mav put through his o-'der through some other 
pucca arhtia. The pucca arhtia is entitled to re- 
cover from his constituent the amount of loss 
suffered irrespective of whether he paid the same 
to the opposite partv or not on account of the 
important position held by a pucca arhtia and as 
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liis personal credit is involved in dealings, he has 
a certain amount of discretion left to him in carry- 
ing through the transactions and in acting in a 
manner so as to minimise the liability for loss. 
He cannot therefore be held liable for every varia- 
tion with the orders of his constituent. I.L.R. 
(1948) Nag. 409=A. I. R. 1948 Nag. 173=1948 
N.L.J. 164. 

Pucca arhtia— -Incidents — Liabili.y to account. 

The Pucca arhtia is a creation not of law but of 
custom in commercial world. The incident of a 
pucca arhtia is a question of fact and depends 
upon the proof of custom prevailing at a parti- 
cular time and in a particular market. But i>uch 
incidents based on custom would be subject to an 
express agreement between the pa. tics. The 
relationship of a constituent and a pucca arhtia is 
not purely of a buyer and a seller. It is not 
purely of a principal and agent. It is a mixtu c 
of the two and the predominance of one or the 
other character depends on the pleadings and the 
evidence in a particular case. The e is a differ- 
ence between a pucca arhtia and an ordinary agent 
or a kachha arhtia. A pu:ca arh.ia does for cer- 
tain purposes act as, a principal in relation to his 
constituent and he also acts as a principal in carry- 
ing through the orders of his constituent. Ibis 
does not however in every case absolve the pucca 
arhtia from the liability to account. This would 
depend, upon the particular character in which he 
acted and on the terms of his employment. J 947 
N* . L . J . 533 . 

Kachha arhtia — Position of — Nagpur. 

Under the system in vogue in Nagpur, a kachha 
arhtia places himself in a position of an agent for 
an undisclosed principal in relation to the oppo- 
site party with whom forward delivery contracts 
are entered into for the constituent, and renders 
himself liable to the opposite, party for payment 
» amounts found due on those transactions. 

* 0 * 7 0947) Nag. 45=228 Ind. Cas. 519= 
1947 N.L.J. 1 5 = A . I . R. 1947 Nag. 157. 

Pakka arhatia — He is agent of his constituent 

only for purposes of ascertaining and quoting 
prices . J 

A pucca adatia is an agent of his constituent 
only up to a certain point. For the purposes of 
a ^ C ^ rta ! ninR and Quoting the price, the pucca 
adatia is an agent of his constituent but after the 
price has been ascertained and a transaction takes 
pla c. the pucca adatia ceases to be an agent and 
assumes towards his up country constituent, the 
character of a principal and the transaction 
must be regarded as a contract between 
principal and principal. There is no privity 
between the constituent and the third party 
with whom the pucca adatia deals. 
Where, under the terms of the contract, the con- 
stituent cannot be brought into contractual rela- 
tion with the third parties with whom th*' pucca 
adatia deals, both the constituent and th^ third 
parties look to the pucca adatia as a principal. 

Held, that there being cross contracts bc»w~en 
the parties, there was no dispute to refer to aibi- 
t ration A T.R. 1942 S : nd 115=1. L.R. (1942) 
Kar 38=201 Tnd. Cas. 513. 

- — Pucca Arhatia — Duties of pacca arhatia— 
Contract between him and constituent — Natur- 
of* 

A pacca arhatia is an agent of his constituent 
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only up to a certain point. It is the duty of the 
pacca arhatia to give a correct quotation of the 
price, and for the purposes of quoting the price, 
the pacca arhatia is a p agent of his constituent. 
If, however, the rate quoted by the pucca arhatia 
is not incorrect and a transaction takes place bet- 
ween the pacca arhatia and the constituent, the 
transaction must be regarded as a contract bet- 
ween a principal and a principal. In the case of 
a pacca arhatia there is no privity between the 
constituent and the third party with whom a 
pacca arhatia deals. The pacca arhatia can make 
conti acts with such parties or not as he pleases. 
If he makes contracts he can cancel them just as 
it suits him. J he pucca arhatia can cover him- 
self by contract with the third parties.; he ran 
deal with the covering contract as he pleases and 
sell back the goods if it suits him. There is an 
absolutely distinct dividing line between the 
dealings , as between the arhatia and his consti- 
tuent on the one hand, and his covering dealings, 

£ a T ny ^ on the othcr - A.I.R. 1937 Lah. 389=39 
P.L.R. 723=173 Ind. Cas. 444. 

Pucca Arhatia — Position of. 

In the business of commission agency known as 
the pakka arhat system, the posit on of pakka 
arhatia is analogous to that of a del credere agent 
who incurs only a secondary liability towards the 
principal, and whose legal position is pa tly that 
of an insurer and partly that of a surety for the 
parties with whom he deals to the extent of any 

default by reason of any insolvency or something 
equivalent. 

In the case transactions entered into on the 
pakka arhat system, a custom or usage that en- 
titles the commission agent to protect himself 
from loss in the event of the failure of the con- 
tracting party to insure him against the loss is 
neither unreasonable nor immoral. There is 
direct contractual relationship between the pakka 
arhatia and the purchaser and the seller and he 
as principal, is liable to both for the performance 
of the contract. The failure of a purchaser, who 
has entered into a forward contract for the pur- 
chase of some commodity through a pakka arha- 

take . (! jhvery on due date does not exone- 
rate the arhatia from the liability to take delivery 
from the seller in pursuance of the forward con- 
t « c 1 V .* f° I,0 'vs that a pakka arhatia is himself 

^rl 7 t| ,n i t T eSte K d in the P crforma ncc of the con- 
tract that has been entered into through him and 

a custom that provides means to insure the arha- 
tia against prospective loss cannot be characteri- 
zed as unreasonable or immoral. O n the con- 
trary, such a custom is calculated to check reck- 
ess speculation and to promote fair dealing and 
the transaction of business on honest lines, and as 
*• * s reasonable ancl saUita-y. A T R iotc 

=%Td =, C™ U J - 475=1935 A W R - "85 

^oTanote^ ~ ^ one 

In pakki adat contracts, it must always inevit- 
ably be true that the transaction is one in which 
the loss of one narty is the gain of the other 

1 Tu P u- na W - ’ r . fl t,,e scMer may he an anna 

lost hv his Principal and e-ery profi, made by he 

principal must. ,n like manner. C n m , out of e 

deal’s! a8em - A I R ' Sind 38I1SS 
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Pucca Arhatia. 

The words ‘pakki adat’ have no magical efficacy 
in themselves. They are no more than a com- 
pendious description of a body of local usage 
which vary from market to market. A.I.R. 1935 
Sind 38=160 Ind. Cas. 6. 

Pucca arhatia — Teji-mandi transaction — Right 

of commission agent — Margin money. 

A pakka adatia is entitled to demand margin 
money before he enters into any transaction, whe- 
ther an independent transaction or a transaction 
by way of a covering transaction. 

The right of a commission agent to demand 
margin money unless there is a specific agreement 
to the contrary depends in the ordinary course not 
only on the fluctuations in the rates of the com- 
modity but also in the rates of the premium. 

There are three courses open to a commission 
agent to secure the payment of the full amount 
of the premium. He can insist on payment of 
the whole premium in advance, or he can take 
security for payment on the due date, or he can 
demand margin against the fluctuations on the 
rates of premium. If he does not adopt either of 
the first two courses, he is entitled to call upon 
the constituent to pay sufficient margin so as to 
secure the payment of the whole of the moneys 
which may be due to him on the due date includ- 
ing tlie premium ‘and in default of payment, to 
close the outstanding transaction. A.I.R. 1932 
Bom. 328 = 34 Bom.L.R. 709=138 Ind. Cas. 244. 

Pacca artia, nature and incidents of — Agent’s 

personal liability — Reasonableness and binding 
nature of such contracts — Transactions of sale in 

khatlis, nature of. . 

Transactions of sale and purchase in khatlis at 
Sharnli are in the nature of forward contracts in 
grain which is stored in khatlis or pits and is ready 
for delivery between Jeth Badi 2 and Jeth Sudi- 

15 in each year. . 

The position of a pacca artia is not that of an 

ordinary agent who merely brings about a trans- 
action between third parties. He becomes per- 
sonally responsible and both the buyer as well as 
the seller look to him alone for the fulfilment of 
their contract. If the original seller fails to fulfil 
the contract, the pacca artia is bound to find the 
goods and give delivery or pay damages. If the 
buyer fails to take delivery, the pacca artia can 
claim damages from him. 

The usage of pacca arat Js not unreasonable and 
does not involve a conflict between the pacca 
artia’s interest and duty. 

Even if the usage docs involve some conflict 
between the agent’s duty and interest, that is no 
reason whv parties who have entered into such 
contracts with full knowledge of the usage should 
not be held to be bound thereby. A.I.R. 19*2 
l ah. 633=33 P E R. 985 = 139 Ind. Cas. 637. 

Pucca arhatia — Liability as guarantor. 

A pucca arhti undertakes to guarantee the P® 1 "" 
fortnanre of the contract. (1931) 134 Ind. Cas. 
489=32 P.L.R. 380. 

Pakka Adatia— Calling for margin— Onus as to 

proof of circumstances. 

I 11 accordance with the ordinary practice in Bom- 
bay. the pakka adatias would be entitled to call for 
margin, if the rise or fall in the market justified a 
demand for margin. But the onus clearly lies on 


them to establish that circumstances arose which 
justified the exercise of their powers. Even where 
the contract purports to give an agent an abso- 
lute discretion as to calling for margin, it is yet in- 
cumbent on him to show that circumstances exist 
for the reasonable exercise of that discretion. A. 
I.R. 1925 P.C. 510, Foil. 100 Ind. Cas. 993= 
29 Bom.L.R. 147=A.I.R. 1927 Bom. 125. 

Pacca adatia — Liability of adatia. 

The position of a pakka adatia is analogous to 
that of del credere agent, who incurs only a secon- 
dary liability towards the principal. His legal 
position is partly that of an insurer and partly that 
of a surety for the parties with whom he deals to 
the extent of any default by reason of any insol- 
vency or something equivalent. His liability does 
not go to the extent of making him responsible to 
the principal where there can be no profit by rea- 
son of any stringency in the market. 105 Ind. 
Cas. 739=26 A. L.J. 81=A.I.R. 1927 All. 617. 

Pucca adatia — Relation. 

Relationship between pakka adatias and their 
constituents is not one of principal and agent, but 
of principal and principal. 75 Ind. Cas. 906=A. 
I.R. 1923 Nag. 324. 

Pakka adatia — Duty of — Marwaris. 

Among Marwaris doing forward business, the 
Pakka Adatia is not bound to find buyers and sel- 
lers. As between him and his client the business 
is finished when an order for purchase or sale is 
accepted. The scllig client cannot claim as of 
right the benefit of any covering contracts entered 
into by the Pakka Adatia on the same day as the 
sales, there being no privity between him and the 
opposite contracting parties. The legal relation- 
ship between the client and Adatia is that of ven- 
dor and purchaser. 15 Bom.L.R. 750=20 Ind. 
Cas. 882. 

Pucca Adatia — Pakhi adat — Up-country con- 
stituent — Rights of the Pakha adatia. 

According to the custom of trade in Bombay the 
following incidents attach to the pakhi adat sys- 
tem: — (1)' A pakhi adati can allocate an up-country 
constituent’s order to himself without the know- 
ledge, consent or permission of the constituent. 
This may be called the right of allocation in the 
first instance. (2) A pakha adatia receives an 
order to buy or sell. Accordingly lie enters into 
a contract with a Bombay merchant. Subsequent- 
ly, but before the due date, the pakha adatia en- 
ters into a cross-contract with the same merchant 
on his own account and either squares the origi- 
nal contract or keeps the two contracts open till 
due date. He is entitled to do that, and yet keep 
the order of the first constituent open till the due 
date so as to hold the said constituent bound on 
that date to deliver or take delivery as the case 
may be. (3) In the case put in above, (No. 2) 
instead of entering into the cross-contract on his 
own account the pakha adatia can enter into it on 
behalf of another constituent .. The same result 
follows. When a pakha adatia receives a second 
order from his constituent to enter into a cross- 
contract and cover his first order against due date, 
the pakh adatia is not hound to carry out the se- 
cond order in case owing to loss of credit he is 
unable to do so, and all that he is bound to do is 
to inform the constituent accordingly so as to 
enable the latter to put through his order through 
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some other pakka adatia. 7 Bom.L. R 57. 
[Affirmed on appeal 7 Bom.L.R. 611 = 30 Bom. 
205.] 

10. Place of accounting. 

Place of accounting. 

Accounts by a commission agent are to be ren- 
dered either at the place where the agreement of 
agency was made, or at the place where the agency 
agreement was to be performed, or at the place 
where in performance of the agreement, payment 
has to be made. 

In the absence of a specific agreement both the 
accounting and payment -by a commission agent 
must be made in the place where the business of 
the agency was transacted. A.I.R. 1932 Bom. 
42=33 Bom.L.R. 1364=135 Ind. Cas. 170. 

Place of accounting. 

In absence of a contract to the contrary the ac- 
counting and payment of an agent must be neces- 
sarily done where all the business is transacted. 
A.I.R. 1924 All. 530, Foil. 94 Ind. Cas. 287= 
A.I.R. 1926 Sind 238. 

Place of accounting — Pakka Adhatia as an 

agent has to render account at the place where 
business is transacted and not at the place where 
principal resides. 

Pakka adhatia probably corresponding to what 
is known in England as del credere agent, that is 
to say, an agent or factor, who being entrusted 
with the goods of nis principal to dispose of io the 
best advantage, is in lawful possession of them 
with a general power to deal with them without 
reference to his principal but guaranteeing the 
solvency of the sub-purchasers, and while entitled 
to charge against his principal his expenses and 
entitled also to an indemnity from his principal 
against all losses resulting from carrying out his 
duty, is under an obligation to pay to his princi- 
pal the amount due after the accounts have been 
properly settled. Unless the contract clearly in- 
dicates the contrary, pakka adatia becomes a 
factor entrusted with goods of his principal with 
wide powers and has no doubt under the appro- 
priate section of the Contract Act eventually to 
account to his principal, but the accounting must 
necessarily be done at the place where all the busi- 
ness is transacted. 8 A.L.J. 1160, Foil. 80 Ind. 
Cas. 661=46 All. 465 = 22 A.L.J. 591=6 L.R. 
A. (Civ.) 9=A.I.R. 1924 All. 530. 

11. Powers and rights of agent. 

Powers and rights of ag e nt — Agent’s right of 

action — Conditions — Agent having interest in sub- 
ject-matter and mere local ag e nt — Distinction. 

An agent who has some interest in the property 
— may he a ejualified interest — can maintain an 
action to protect that interest. Rut a mere local 
agent who has no interest which is valid in law is 
not entitled to maintain an action on the contract 
in the place of the principal. A.I.R. 1950 Pat. 
222=31 P.L.T. 100. 

Powers and rights of agent — Commission 

agent- — Right to sue in own name — Agent engaged 
to ship cargo on boats and authorised to effect in- 
surance — Agent insuring goods and taking out 
policy and paying premia, freight and incurring 


costs and expenses — Loss of goods — Right of agent 
to sue in own name for damages under policy. 

Although an agent acting merely as such and 
taking out a policy of marine insurance in his own 
name would not be entitled to sue on the policy, 
since by no stretch of imagination can be said to 
have an insurable interest in the goods which he 
insures with the insurers, where, however a com- 
mission agent, employed to forward cargo by boat, 
is given authority by the principal to effect an 
insurance in his name, and agent not merely car- 
ries out the instructions of the principals to him 
but incurs further liabilities as commission agent 
or bailee in respect of the goods entrusted to him 
bv the principal and incurs costs, charges and ex- 
penses, such as freight and insurance premia; in 
connection with the same, he would, by reason of 
the agents’ lien or bailee’s lien on these goods, be 
entitled to recover as against and from the goods 
and he cannot in such a case be said to have an 
insurble interest in the goods in respect of vvbich 
he has effected the policy of insurance. If nothing 
more, he has an insurable interest in the goods 
to the extent of such expenses. He would, there- 
fore, be entitled to sue for recovery, of the insur- 
ance amount in case of loss of goods at sea. 52 
Bom.L.R. 703. 

Powers and rights of agent — Agent cannot 

ordinarily sue principal for accounts, though ac- 
counts are complicated — Necessity to investigate 
accounts does not alter nature of suit. 

An agent is not ordinarily entitled to institute 
a suit for accounts against his principal. His suit 
must be for the recovery of the specific amount 
alleged to be due to him from the principal. The 
mere fact that the accounts are complicated would 
not entitle him to sue for rendition of accounts 
for which a principal is not legally liable, but it is 
open to the agent to serve interrogatories on the 
principal or to apply for discovery and inspection 
of his accounts. Similarly, the mere fact that in 
ascertaining the sum due to the agent it would be 
necessary to investigate accounts, does not in any 
way alter the nature of a suit brought by the 
agent against his principal. A.I.R. 1946 All. 
489=1946 A.W.R. (H.C.) 619=224 Ind. Cas. 
273. 

Powers and rights of agent — Agent’s authority 

to negotiate and complete sale for specified price 
within particular time — Power of agent to con- 
clude binding contract of sale. I. L.R. (1946)! 
Mad. 465=1945 M.W.N. 632=58 M.L.W. 520 
= A . I . R . 1946 Mad. 42=(1945) 2 M.L.J. 363. 

Powers and rights of agent — Life Assurance 

Company — Chief Agent — Agency terminated — 
Right of agent to commission on future premiums 
of assured introduc e d by him. 

A life assurance company appointed D as its 
chief agent for Gujrat. D was allowed to work 
in name of D and Co., with certain others as 
partners. On D’s death, his sons the plaistiffs, 
were recognised as partners of D and Co. by the 
company. The chief agents had to appoint sub- 
agen*s and canvassers to supervise over them, and 
to see that they secured as much work as' pos- 
sible for the life assurance company; that renewal 
premiums were paid regularly and that the life 
policies once effected were duly kept alive. The 
company having terminated the chief agency by 
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notice,, the plaintiffs claimed that they were en- 
titled, even after the termination of the agency, 
to commission on renewal premiums on all poli- 
cies effected by them and reliance was placed on 
the terms of the contract, of agency the relevant 
portions of which were as follows: “the pre- 
miums of persons assured through my agency 
(plaintiffs’) should be always subject to my com- 
mission so long as they remained within the pro- 
vince of Gujrat whether the premiums be remitted 
through my office or direct.” Particular empha- 
sis was laid on the word ‘always.” It was further 
contended that even if there was no definite 
agreement to pay commission after termination of 
agency, the plaintiffs were entitled to commission 
as an implied term of the agreement: 

Held, (per Stone, C.J.) that in the absence of 
a definite agreement, the commission payable to 
the agent by his principal ceased on the termina- 
tion of the agency especially so if the payment 
was for services, for when the services ceased, 
the commission ceased also. The terms relied 
upon did not constitute a definite agreement to pay 
commission after termination of agency. 

Kania, J.) — As it was necessary for the 
plaintiffs to do work in respect of the renewal 
premia, there could not be an implied agreement 
to pay commission on such renewal premia after 
the termination of the agency. Nor could the 
pi lintiffs claim the commission on the renewal 
pnrmiunis on the basis of a definite agreement as 
no such agreement could be spelt out of the terms 
of the contract of agency relied upon by the 
plaintiffs. A.I.R. 1944 Bom. 166=46 Bom.L. 
R 279= I . L. R. (1944) Bom. 637=214 Ind. Cas. 

W, 

Powers and rights of agent — Comrnis ion 

ag(-nt — Broker employed by s e ller introducing sel- 
ler to prospective buyer — Contracts resulting 
from introduction — Remuneration of broker. 

A broker who is employed by a seller to intro- 
duce him to prpspectivc buyer is entitled to be 
paid whatever is in the circumstances the usual 
commission on all contracts resulting from that 
introduction. It may be a question whether a 
particular contract results from the introduction or 
not. Once the parties have, as a result of the 
introduction, been brought into business relation- 
ship by means of a contract then entered* into, it 
may well be that a subsequent contract carries no 
commission for the broker because the subsequent 
contract is the fruit, not of the introduction, but 
of the satisfactory business relationship which the 
introduction established. [Second contract, held 
resulted from introduction.] A.I.R. 1943 P.C. 
159= (104.3V ? M T..T. 405=4* C.W N. 1 = 10 

B R 139=1943 A.L.T. 580=56 L . W . 766= 
46 Bom.L. R 316=1943 A.W.R. 71 = 1. L.R. 
(19.13) Kar. (P.C.) 109 Sup. =79 C.L.J. 49 = 
209 Ind. Cas. 132 (P.C.). 

Powers and rights of agent — Commission 

auctioneer — Principle governing right to com- 
mission, stated. 

Primarily, the right to commission arises under 
a contract between the auctioneer and 'the seller 
and the primnrv liability to pav this amount is on 
th»- seller and even if the auctioneer has a lien on 
the deposit with regard to his commission, the 
lien ordinarily is enforceable against a deposit 
when the denosit becomes the property of the 
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seller. In certain circumstances, on equitable 
considerations, it may be possible to allow an auc- 
tioneer to recover bis commission from the depo- 
sit even against the purchaser. But the right to 
claim commission may be lost by the auctioneer’s 
negligence or misconduct: 

Held, on facts that auctioneer was neither en- 
titled to costs of the suit nor to commission. A. 
I.R. 1942 All. 90 (2) = 1941 A.L.J. 756=1941 
A.W.R. 365=199 Ind. Cas. 302. 

Powers and rights of agent. 

Agent cannot enter into transaction in which 
his personal interest is in conflict with his duty 
towards his principal — A holding .general power- 
of attorney from B agreeing to sell to C, agent of 
D certain tons of sandalwood out of estates be- 
longing to his principal — C paying Rs. 8,700 by 
way of advance to A — Rs. 5,000 in cash and 
balance of Rs. 3,700 that was due by A to D was 
taken into account towards advance — Suit by D 
for refund of advance: 

Held, that A, in absence of specific authority; 
could not accept money which he owed to D by 
way of advance on behalf of B. 

Held, further that B was liable for money actu- 
ally paid by C to A as advance; that the question 
of C’s authority to enter into contract had no 
relevancy on question of refund though it would 
be material on question of plaintiff's liability to 
pay damages for breach. A.I.R. 1942 Mad. 634 
= 1942 M.W.N. 644=55 L.W. 446=1. L.R. 
(1942) Mad. 775=(1942)! 2 M.L.J. 636=208 
Ind. Cas. 198. 

Powers and rights of agent — Case of movable 

property — Authority to sell goods carries with 
it authority to receive price — Immovable pro- 
perty . 

Cases of movable property must be decided on 
entirely different considerations. Section 27, Sale 
of Goods Act, only provides that a person cannot 
validly sell the goods belonging to another unless 
he had authority to do so (or where authority 
could not he disputed by the owner on account cf 
his conduct) and does not separate the power of 
sale from the power of authority to receive the 
price. The authority to sell goods is assumed to 
carry with it the authority to receive the price. 

The power-of attorney executed by the princi- 
pal in favour of bis agent ran as follows: .011 

shall cut the sandalwood trees in the under-men- 
tioned two estates by employing coolies, sell 
them according to your like, pay the wages, etc. 
to the coolies, maintain ledger and day book 
accounts in respect of sale, deliver them to me 
with particulars. You shall yourself sign on my 
behalf in the forest Government order, permit, 
etc.: in the undermentioned two estates from this 
date”. 

Held; that the power to sell the wood in the 
circumstances contained in the power of attorney 
would include the authority to agree to sell the 
wood that was not ready for delivery and had to 
be cut, dried and cleaned later on. 

Held, aLo that there was nothing in the power 
of attorney which might even suggest that the 
agent’s powers were in any way limited as long as 
he was exercising the authority given to him un- 
der the power-of-attorney and that the authority 
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to sell the trees included the power to receive 
their price, large or small. 

An agent having an authority to sell must not 
only be taken to have authority to do every law- 
ful thing which is necessary to affect a sale but 
also what is usually done in the course of conduct- 
ing a sale. And the receipt of the value or the 
price of the property sold by the agent must be 
regarded to be what is usually done in the course 
of conducting a sale. “Sale,” as defined in T.P. 
Act, is a transfer of ownership in exchange for a 
price. The authority to sell immovable property 
and convey the same to the purchaser would, 
therefore, carry with it the power to receive the 
price. A.I.R. 1942 Mad. 634=55 L.W. 446= 
1942 M.W.N. 644=1. L.R. (1942) Mad. 77 5= 
<1942) 2 M.L.J. 636=208 Ind. Cas. 198. 

Powers and rights of agent — Agent let into 

possession on behalf of principal — If can chal- 
lenge title of principal to receive money realised 
by him. 

Where a person is let into possession as an 
agent on behalf of the landlord for realising 
moneys from the tenants, it is not open .to him to 
challenge the title of the landlord to receive the 
moneys which were realised by him. A.I.R. 
1942 Pat. 108=8 3.R. 67=196 Ind. Cas. 641. 

Powers and rights of agent — Contract by 

agent — Agent can enter into contract on the basis 
of his own liability. 

An agent can enter into a contract on the basis 
that he is himself to be liable to perform it as 
well as his principal. Where a commission 
entered to an agreement on the express terms that 
it was to be liable for its fulfilment, its liability in 
the first instance would not be affected by the 
fact that the Commission is expressed to be act- 
ing “on its own behalf as well as on behalf of and 
with the approval of the Government .” A.I.R. 
1941 P C. 114=8 II. R. 197 = 1941 A.W.R. 76= 
197 Ind. Cas. 186 (P.C.). 

Powers and rights of agent — Authority to 

adjust matters — Whether includes power to 
refer to arbitration. 

Where a power-of-attorncy authorises the agent 
to adjust a matter, the power does not include a 
power to refer the matter to arbitration on the 
principle underlying the maxim dclegata pot^stas 
non potest delegari. A.I.R. 19-H) Mad. 650= 
1940 M.W.N. 191 = 194 Ind. Cas. 826. 

Powers and rights of agent — Power-of-attor 

ney — Construction — Pow^r to assign decree 
passed in favour of principal. 

A power-of-attorney executed by a company in 
favour of an agent authorized him “to ask, de- 
mand ; site for, recover and receive moneys debts 
goods., chattels, efferts, interest, dividends or 
other sums to which the company was entitled.” 
It further authorized him upon non-payment to 
institute legal proceedings or “to resort to any 
other procedure allowed by the law for recovering 
and enforcing the payment.” It was contended 
that the words “to resort payment” autho- 

rized the agent to assign a decree passed in favour 
of the company: 

Held, that the words did not constitute any 
such authority. They were to be read «’n con- 
junction with the power given to institute pro- 
ceedings to recover moneys due to the company. 


A.I.R. 1939 Mad. 543=49 L.W. 375=1939 M. 
W.N. 290=188 Ind. Cas. 878. 

Powers and rights of agent — Commission 

agent, collecting old outstandings independently 
of any agreement. 

The collection of the outstandings is certainly 
a part of the firm business and where salary chit 
fixes the remuneration of the agent and requires 
him to carry on the firm business according to the 
directions of the principal, the agent cannot refuse 
to collect them, if required. He is bound to col- 
lect them if required by the principal and inde- 
pendently of any agreement or custom, the agent 
is not entitled to some commission for collecting 
old outstandings. A.I.R. 1938 Mad. 725=1938 
M.W.N. 576= (1938) 2 M.L.J. 79=48 L.W. 
237=179 Ind. Cas. 225. 

Powers and rights of agent — Commission — 

‘Samans’ — Payment of share of profits as ‘sa- 
mans’ is recognised. 

It is customary among Nattukottai Chetties to 
pay 10 per cent, of the net profits to the foreign 
agents as ‘samans’ and the custom has been recog- 
nised by the Madras High Court. A.I.R. 1938 
Mad. 725=1938 M.W.N. 576=(1938) 2 M.L J. 
79=48 L.W. 237=179 Ind. Cas. 225. 

Powers and rights of agent — Delegation of 

power by agent— -Limit of. 

The maxim delegatus non potest delegare is 
clear and debars an agent from delegating his 
powers beyond the limit prescribed by the prin- 
cipal. A.I.R. 1938 Pesh. 63=177 Ind. Cas. 
872. 

Powers and rights of agent — Remuneration. 

An agent may get remuneration from his prin- 
cipal, though he cannot make profits as against 
his principal. A.I.R. 1938 Rang. 71 = 176 Ind. 
Cas. 909. 

Powers and rights of agent — Undisclosed 

principal — Agent’s right — Whether can claim 
as trustee. 

Where a broker conducts his brokerage business 
through the defendants and when his clients give 
him orders, he gives the necessary instructions to 
the defendants in his own name not disclosing the 
name of his clients the supposed agent’s rights 
would he to recover the damage suffered by him 
on the footing that he had been principal. He 
has no claim against the other party in the capa- 
city of trustee and such an agent cannot sue as 
trustee for his principals. What happens to the 
proceeds of a successul claim by such an agent is 
another matter. By virtue of his fiduciary rela- 
tion to his principals, he may have to account to 
them for what he receives but this is not the con- 
cern of t lie other party. 169 Tnd. Cas. 554=45 
L.W. 65=1937 M.W.N. 1 (P C.)'. 

Powers and rights of agent — Commission. 

Where the remuneration of the agent was for 
the definite undertaking given by him that lie 
would bring about a purchaser willing to purchase 
the property of the defendant, the mere fact that 
the transaction fell through — it is of no conse- 
quence even if it fell through on account of the 
default of the purchaser — would not disentitle the 
agent from claiming the remuneration when it is 
clear that the contract did not fall through in 
consequence of any act or default of the agent. 
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A.I.R. 1937 All. 46=1936 A.W.R. 1031=1936 
A.L.J. 1163=166 Ind. Cas. 631. 

■ Powers and rights of agent — Remuneration — 
When becomes due. 

Where a remuneration of an agent is payable 
upon the performance by him of a definite under- 
taking, he is entitled to be paid that remuneration 
as soon as he has substantially done all that he 
undertook to do, even if the transaction in respect 
of which the remuneration is claimed falls through 
provided that it does not fall through in conse- 
quenc^c oi any act or default of the agent. A. I. 

S 19 AH. 46=1936 A.W.R. 1031 = 1936 A. 
L.J . 1163=166 Ind. Cas. 631. 

Powers and rights of agent— Agent carrying 

on export and import of goods— Power to borrow. 

A power-of-attorney is to be construed strictly, 
that is to say, where a particular act is alleged to 
have been done under a power-of-attorney and 
tha allegation is challenged and it is contended 
that the act was in excess of the authority given 
by the power-of-attorney, it is necessary to show 
hat on a fair construction of the entire instrument, 
the authority in question has to be found within the 
lour corners of the instrument either in express 
terms or by necessary implication. 

Authority to purchase goods docs not include 
power to receive money on deposit though it may 

a" t R a io? 7 VC w l ? b ?£ row to P‘W for the goods, 
w m , }2? 7 ,¥ a<1 • 27=44 L.W. 603 = 1936 M. 
W .N. 196= ( 1937) 1 M.L.J. 23=165 Ind. Cas. 


Powers and rights of agent. 

Where a mukhtyamama only authorises a per- 
son to prosecute the execution case on behalf of 
his principal, he cannot bind the principal by any 
agreement relinquishing the rights possessed by 
tlie principal. A.I.R. 1937 Oudh 270=1937 O. 
W.N. 127 = 166 Ind. Cas. 714. 

Powers and rights of agent — Insurance agent 

— Commission after agency ceases. 

Even if the contract between an insurance agent 
and the company docs not contain a clause to the 
effect that “the commission was allowed so long 
as the premiums were paid and the agent conti- 
nued to represent the company,” where the duties 
on the agent do not cease with the first introduc- 
tion of the customer to the principal, commissions 
arc not to he claimed on payments made by the 
customer after the agency ceases. A.I.R. 1936 
Cal. 246=40 C.W.N. 694=162 Ind. Cas. 525. 


Powers and rights of agent — Pow«r-of- 

attomey. 

Power-of-attorney giving power to agent to do 
anything in matter of conduct of suit — Agent can 
appoint — Pleader for appeal. A.I.R. 1936 Lali. 
583 = 165 Ind. Cas. 274. 

Powers and rights of agent — Agent for sale of 

goods — Power to receive payment. 

In an action by the seller of goods against the 
buyer for the price of goods, it would be open to 
\ hr buyer who bad paid the seller’s agent to show, 
and in the absence of any reasons to the contrary, 
lie would be entitled to succeed on showing either 
that the agent had ostensible authority or that 
lie had a customary authority to receive payments 
even though lie may not have had actual authority,. 

Where a person is a traveller for the sale of 
goods on behalf of a firm, lie would have implied 


authority to receive payment in money for the- 
goods sold by him. A.I.R. 1936 Mad. '379=4$ 
L. W. 698=1936 M.W.N. 591 = 70 M.L.J. 570 
= 163 Ind. Cas. 154. 

Powers and rights of agent. 

Agent executing sarkat on behalf of principal in 
favour of adatiya can recover the loss under S. 
222, Contract Act, from the principal. A.I.R. 
1936 Nag. 37=31 N.L.R. 1§4 (Sup.) = 161 Ind. 
Cas. 787. 

Powers and rights of agent — Power to pur- 
chase, whether implies power to borrow — Pre- 
sumption. 

An authority to purchase does not imply an autho- 
rity to borrow for the purposo. On the other hand,, 
there is a strong presumption that the principal did 
not intend to give his attorney power to borrow if 
he does not expressly state it. A.I.R. 1935 Mad.. 
599=1935 M.W.N. 511=42 L.W. 155=69 M.L.J. 
179=158 Ind. Cas. 242. 


Uowers and rights of agent — Agent con- 
tracting personally — Goods purchased on behalf 
of principal — Agent, if has vendor’s right of dis- 
posal of goods and stoppage in transit. 

Where an agent, by contracting personally, has 
rendered himself personally liable for the price of 
goods brought on behalf of his principal, he has the 
same rights with regard to the disposal of the goods 
vmd with regard to stopping them in transit as he 
would have had if the relation between him and his 
principal had been that of seller and buyer. A. I. 
R. 1934 Lah. 191=15 L. 496=36 P.L.R. 348=150 
Ind. On 8 . 109. 


.Powers and rights of agent — Implied autho- 
rity of agent to contract — Nature of proof re- 
quired — Contract Act (9 of 1872), S. 237. 

Where a person alleged that he had an implied, 
authority to settle a lease on behalf of a shebait and 
the lower Court found that he was acting as if ho 
was acting if he were the real shebait : 

Held, that the finding was insufficient to prove 
implied authority and to succeed in his contention, 
l»e must prove that be bad been authorised to do some 
work of the class to which the present contract be- 
longed and that in the absence of such proofs, the 
authority could not be held to bo proved to bind the 
principal. A.I.R. 1933 Cal. 109=60 C. 111=36 
C.W.N. 1108=142 Ind. Cas. 465. 


-Powers and rights of agent. 


Agent cannot settle transaction of sale and pur- 
l.aso before due date of settlement of accounts. A. 
.R. 3932 Lah. 393=33 P.L.R. 745. 

-Powers and rights of agent— Power to mort- 


i w/vv V.I o * 1 • • r 

jage, whether includes power to make principa 
personally liable— Consent making principal 

liable — Validity. . 

Where an agent who was authorised by the power- 

)f-ntlorney to sell mortgage or give away tho prin- 
cipal’s interest in certain properties and to conduct, 
iottle « r compromise suits and to do all necessary 
icts not expressly mentioned in the power, executed 
i mortgngo bond containing a personal covenant for 
■epayinent of the mortgage-money and in a suit upon 
he mortgage consented to a final decr e e containing a 
>crson:il decree for such amount, ns might remain 
mtstanding after the snlo of the properties: 

Tf eld; that the agent had no authority to make his 
irincipal personally liable for the payment of tho 
noney or to consent to a decree containing such a 
I »ro vision and the lower Court erred in passing a per- 
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sonal decree against tlie mortgagors. A.I.R. 1931 
Rang. 223=134 Ind. Cas. 216. 

Powers and rights of agent — Authority of 

Agent — Instituting suit in principal capacity as 
guardian of minor. 

A suit was instituted by the general attorney of a 
minor principal's guardian, without the guardian’s 
knowledge and permission both on his own behalf and 
for the minor’s guardian, professedly as the guar- 
dian’s authorized agent: 

Held, that the minor not being fully represented, 
the judgment cannot be conclusive as against him. 
128 Ind. Cas. 763=A.I.R. 1930 All. 875. 

Powers and rights of agent. 

When commission agent purchases and himself 
pays for goods and docs not deliver them to his 
principal until he makes payment to him, the pro- 
perty in goods does not pass to the principal until 
payment is made. A suit by commission agent 
for price of goods is incompetent. 129 Ind. Cas. 
287=A.I.R. 1930 Lah. 974. 

Powers and rights of agent. 

Amounts paid by an agent for purchasing per- 
mits to export the goods of the principal can be re- 
covered by the agent from the principal, and the 
maxim ex dolo malo non oritur actio does not ap- 
ply to such a case. 123 Ind. Cas. 299= A.I.R. 
1930 Sind 175. 

Powers and rights of agent — Commission 

agent personally liable for price — Property vests 
in agent — He has right to resale or to stop in 
transit. 

Where a commission agent, by contracting per- 
sonally, renders himself personally liable for the 
price of goods bought on behalf of his principal, the 
property in the goods, as between the principal and 
agent, vests in tho agent, and does not pass to the 
principal until he pays for tho goods, or the agent 
intends that it shall pass and the agent has the 
same rights with regard to the disposal of goods (re- 
sale), and with regard to stopping them in transit* 
ns he would have had if the relation between him 
and his principal had been that of seller and buyer. 
120 Ind. Cas. 337=31 Bo m . L.R. 508= A.I.R. 
1929 Rom. 260. 

Powers and rights of agent. 

In tho case of badni transactions the commission 
agents can recover from their principals only if they 
have made .actual payments on their behalf to third 
party, or have incurred enforceable liability. 115 
Ind.’ Cas. 424=10 L.L.J. 522=A.I.R. 1929 Rah. 
375. 

Powers and rights of agent — Commission 

agent must show that the transaction was brought 
about by his intervention to entitle him to com- 
mission . 

Whore a person is employed as an agent to bring 
about a transaction on behalf of his principal, he is 
entitled to hav.e his remuneration only if the tran- 
saction in question is the direct consequence of his 
agency. It need not necessarily be the immediate 
cause of the transaction, but it must be shown that, 
the transaction was brought about as the direct re- 
sult of his intervention. It is not sufficient for 
him to show that it would not have been entered 
into but for his services, if it resulted therefrom 
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only as a casual or remote consequence. 8 C.W. 
N. 831, Foil. Ill Ind. Cas. 99=A.I.R. 1928 
Lah. 605. 

Powers and rights of agent. 

An agent is not ordinarily entitled to institute a 
suit, for accounts against his principal. His suit 
must be for the recovery of the specific amount 
alleged to be due to him from the principal. 69 
P.R. 1899, Bel. on. 104 Ind. C.as. 339=A.I.R. 
1927 Lah. 701. 

Powers and rights of agent. 

In a suit by principal against agent for accounts, 
although balance is found due to the agent, a decree 
for the amount found to be due to the defendant 
from the plaintiff cannot be granted in favour of 
the defendant and consequently he cannot object* 
fto the withdrawal of the suit by plaintiff, for ac- 
counts. 104 Ind. Cas. 339=A.I.R. 1927 Lah. 
701. 

Powers and rights of agent — Agent’s autho- 
rity to act for principal. 

Tn order to decide whether a right conferred by 
an Act is to be exercised personally and not by an 
agent, the real test is to see whether there is any- 
thing in the statute which leads to th e conclusion 
that the ordinary right of every person to do through 
the agent what he could himself is expressly or by 
necessary implication restricted by the statute. 105 
Ind. Cas. 534=5 Rang. 483=A.I.R. 1927 Rang. 
306. 

Powers and rights of agent — Court must 

look at the exigencies of business life — Agent 
making mistake is entitled to rectify it. 

The law of principal and agent cannot be consi- 
dered to be confined by the exact section of the Indian 
Contract Act and, in considering the liabilities and 
rights of an ag e nt the Courts must look at the exi- 
gencies of business life and the situations that occa- 
sionally arise. An agent who makes a mistake must 
undoubtedly pay the penalty for it, but at the same 
time lie should b e permitted to rectify his own error. 
Where tli e principal says to his agent “Do not sell 
my shares below 83“ and by a misunderstanding he 
sells them at 69 h e certainly cannot hold his princi- 
pal bound to accept, the sale at 69. But as soon as 
ho discovers his error, he can repurchase exactly 
similar shares in the some concern and hold them for 
his principal. By so doing he causes no real change 
in tho situation. Undoubtedly if in order to obtain 
the new shares he had to pay more than the price afc 
which ho had sold the old, lie would have to bear 
tho loss himself, but an agent would not be debar- 
red from taking such a course of action provided 
he put his principal in exactly the same position 
that the principal was in before the mistake waa 
made. 97 Ind. Cas. . 888=2 Luck. 198=3 O.W., 
N. (Sup.) 166= A.I.R. 1926 Oudh 576. 

Powers and rights of agent — Suit by 

Calcutta broker as agent on his own account and 
not as agent must fail. 

Tho plaintiff entered into the contracts on behalf 
of his principals who were undisclosed and ho did 
so in the character of broker or agent: 

Held, liis suit was liable to be dismissed as un- 
tenable : 

TTrJd, further even if tho plaintiff was entitled to 
enforce tho contracts upon the footing of Gubbay 
v. Avctoom, 17 Cal. 449, hia suit was liable to dis- 
missal under R. 236 of tho Indian Contract Act as 
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ho \v: s not acting as agent but on his own account. 
A broker who enters into a contract for and on be- 
half of his principal is not entitled to sue upon the 
contract even though the principal be undisclosed 
where the broker expressly contracted as a broker. 
There is jio custom in the stock and share market in 
Calcutta that a broker should be treated as principal 
both by buyer and seller to whom lie would be and 
whom lie could hold liable under the contracts. 81 
Ind. Cas. 721=51 Onl. 588=A.I.R. 1924 Cal. 
733. 

Powers and rights of agent— Commission 

Agent — Dispute as to payment is to be settled 
on the actual terms of the contract. 

It is a settled rule for the construction of com- 
mission notes and the like documents which refer 
to the remuneration of an ag e nt that a plaintiff 
cannot, recover unless he shows that the conditions 
of tho written bargain have b e en fulfilled. If he 
proves fulfilment he recovers, if not, he fails. There 
appears to be no half-way house, and it matters 
not that the plaintiff proves expenditure of time, 
money and skill. (1923) 1 K.B. 110, Foil. 

Where the letter of authority stated in specific 
terms that the remuneration was to bo paid after 
the registration of the lease: 

TJdd, that, no commission was due until the lease 
was actually registered and no implied contract 
couM be presumed to quantum meruit for his ser- 
vices. 79 Ind. Cas. 287=50 Cal. 878=27 C.W. 
N. 1007= A .1.1?. 1924 Oil. 517. 

Powers and rights of agent — Broker com- 
missioned to find purchaser must procure a wil- 
ling and able purchaser. 

A broker is entitled to a percentage on the money 
which lie succeeds in realising for principal but, 
where the transaction cannot be completed because 
the money is not forthcoming and consequently the 
principal realises nothing, the broker is not entitled 
to his brokerage. If, however, the vendors take 
the negotiations out of the broker’s hands, and those 
subsequently fall through, the full brokcra&o is 
nevertheless payable. 79 Ind. Cas. 750=2 Bang. 
45= A • T . R . 1024 Rang. 232. 

Powers and rights of agent — Agent employed 

to procure a buyer has no authority to enter 
into open contract for sale. 

Where an owner of a land handed to a broker the 
following letter: “I authorise you to procure a buy- 
er of niv divided portion of the above premises for 
Rs. 45,000 and on your sending same, T shall pay 
you as remuneration at 1 per cent, on the purehasc- 

vnnnev . ’ ’ 

• ' 

H'Cld: that the words meant that the offer was t« 
be placed before the vendor for his consideration.. 
Tt w. s in 110 sense an authority to the brokers to 
sell fhe plaintiff’s property nor did it amount to 
an offer on the part of the vendor to sell the pre- 
mise's to whoever might be brought into touch with 
the vendor by the broker. Tt is a settled law that] 
if an owner of land instructs a broker or an estate 
agent to place it on his books and to find a pur- 
chaser for him. that do c s not authorise the agent, to 
enter into an open contract for sale of the. land 
or indeed to make any firm contract for sale binding 
the principal. 69 Ind. Cas. 978=49 Cal. 389=A. 
T.R. 1022 Cal. 397. 

Powers and rights of agent — Principal also 

a banker agent having deposit in that Bank — 


Suit by principal for sale-proceeds in agent's 
hands — Agent can set off amounts deposited. 

A, a Company, was a sugar manufacturer and B 
its selling agent who also used to collect and hold the 
purchase-money from the purchasers. B had depo- 
sited certain sums in a Bank AA as security. The 
Bank AA and the Sugar Company A though sepa- 
rate legal entity were virtually one as the capital of 
one came from the other and both were under one 
control. In a suit by A against B for balance of 
sale proceeds B pleaded to set-off the amount of 
deposit which was held by AA and which was more 
than the claim of A: 

Held, that the claim of A was not maintainable.. 
If the Company A could bring actions for sums 
due from B in respect of sales of sugar, they could 
bring them only as principals in this sense that they 
take the benefit of these sums subject to every 
equity which affects these sums in the hands of AA, 
76 Ind. Cas. 944=15 M.L.W. 201=24 C-W.N. 
1004=A.I.R. 1921 P.C. 103 (P.C.). 

Powers and rights of agent — Power of at- 
torney to sell immovable property— Construc- 
tion — No authority to receive purchase money — 
Obiter. 

A mere general authority to sell immoveable pro- 
perty does not carry with it an implied authority 
to receive the purchase money. (1910) 20 M.L.J. 
479=8 M.L.T. 7=1910 M.W.N. 407=7 Ind. Cas. 
189. 

Powers and rights of agent — Lien of agent 

— Equities — Receiver’s appointment. 

The possessory lien of an agent is subject to all 
tho rights and equities available against the princi- 
pal at the time such lien attaches. The appoint- 
ment of a receiver does not take effect or date back 
by relation to a period prior to his appointment. 
Tho appointment of a receiver is complete on the 
entry of an order of appointment, although he may 
not l>o able to take actual possession of the property 
hnlil the security is approved. 13 O.W.N. 054= 

9 C.L.J. 563=1 Ind. Cas. 356=30 Oal. 713. 

Powers and rights of agent. 

Wagering contract of agreement to pay differences 
— Payment by agent, to third parties — Claim of re- 
imbursement. Sec CONTRACT ACT, S. 30. 14 

M.L.J. 328. 

Powers and rights of agent. 

Government and its officers — Private and public 
agents, distinction between — Scop© of authority. 
See. 12 M.L.J. 453=26 M. 268. 

Powers and rights of agent — Broker — Fraud 

— Sale — Payment of Drice to agent — Apparent 
authority of agent — Rights and duties of third 
party. 

In a question between a principal and a third par- 
ty who has dealt bona fide with th e agent of tho 
principal, tho true limit of the agent’s power to 
bind the principal is th 0 apparent authority with 
which, the agent is invested. Tn the absence of 
express authority a party who is employed to find 
purchaser for a property is not authorised to 
receive the price, much less to take in exchange 
another property. Tf the purchaser pays the 
pric© to the person so employed by the seller, and 
'that person embezzles the money, the seller can 
recover the price from the purchaser. (1904) 1 
A.L.J. 124. 
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Powers and rights of agent — Commission to 

agent — Sale or lease of house through agent — 
“What entitles agent to commission — Express 
stipulation — Direct intervention. 

In tho absence of any special stipulation, an 
agent, in order to found a claim for his bonus or 
commission in selling or letting a house, must shew 
•that such sale or lease was the direct result of his 
intervention and was obtained by means of his 
agency or somo sub-agent of his: it is not sufficient 
for him to show that lease or sale was obtained 
indirectly as a remote and casual consequence of 
his efforts. 4 F.F. 291; 24 Law Times 706; 
-58 L.T. 96, foil. (1904) 8 C.W.N. 831. 

——Powers and rights of agent — Public officer 
— Agent of Government — Authority to bind Gov- 
ernment. 

A Government officer such has no as express or 
implied authority to pledge the credit of Govern- 
ment for all matters necessary to the performance 
Of the duties imposed on him by Government. 
(1902) 4 Bom.L.R. 706=26 B. 801. 

Powers and rights of agent — Broker eng- 
aged to negotiate loan on mortgage — Implied 
guarantee by principal — Failure of principal to 
satisfy intending lender as to title — Broker’s 
claim to remuneration. 

Defendant engaged plaintiff as broker to negoti- 
ate a loan of Rs. 18,000 on the first mortgage of 
certain properties, and agreed to pay plaintiff 
brokerage at 4 per cent. Plaintiff procured a 
person who was prepared to lend the amount, and 
who actually placed the sum in the hands of the 
common attorney of himself and defendant. The 
attorney was not satisfied that the mortgage was 
to be the first mortgage of the property, and 
advised the intending lender to withdraw; and the 
transaction fell through. It wos conceded for 
•defendant that the circumstances were such as to 
justify the attorney in advising the lender’s with- 
draw^. On plaintiff suing his principal for 
commission . 

Held, that plaintiff had duly performed his part* 
•of the contract and was therefore entitled to his 
remuneration under it, the failure of the negotia- 
tions being du 0 to defendant’s inability to satisfy 
the intending lender on a point in respect of which 
there was a guarantee by him in the contract vie., 
that the mortgage was to be a first mortgage. 33 
L.T. 584, foil. (1902) 7 C.W.N. 297=30 Cal. 
• 202 . 

12. Principal’s liability. 

Principal’s liability— Knowledge of agent— 

If knowledge of principal — Rule. 

In law a principal is only bound by the knowledge 
of his agent, provided that, that knowledge is on a 
material point and the knowledge is such that the 
Court would draw tho inference that the agent wps 
bound to communicate the knowledge acquired by 
him his principal. 51 Bom.L.R. 529— A. I. R. 
1950 Bom. 76. 

Principal’s liability. 

. Agent cutting trees for principal and using same 
for latter — Agent is not liable for price of trees to 
their owner. A.I.R. 1944 Pcsh. 34=46 PTL.R. 
266—219 Ind. Cns. 81. 

Principal’s liability — Ostensible agent. 

Where an ostensible authority exists, a person 


dealing with the agent will not be affected with 
notice of a private limitation of th e ostensible 
authority as between the principal and the agentj 
fthemeselves . A.I.R. 1942 All. 170=1942 A.L. 
J. 131=1942 A.W.R. 99=1. L. R. (1942) All. 
289=200 Ind. Cas. 225. 

Principal’s liability — Agent of firm advanc- 
ing firm’s money and obtaining mortgage in his 
favour — Firm’s initials used — Transaction, if by 
firm. 

Wh e re the money advanced was the firm’s money 
hut the mortgage was in favour of .the firm’s agent, 
the mere fact that he used the firm’s initials would 
not show that the transaction was entered into by 
the firm. V A.I.R. 1941 Rang. 122=195 Ind. Cas. 
221 . 

Principal’s liability — Consent decree to 

which agent was party — Decree, held binding 
on principal. 

The sons of a deceased Hindu were adjudicated 
insolvents and the e n tire assets of the deceased in 
British India vested in the Official Assignee. In 
order to get at the Ceylon assets of the deceased, 
the Official Assignee applied through his agents to 
tho Ceylon Court for the grant of letters of ad- 
ministration with a copy of the wills annexed.- 
The Ceylon Court intended that the letters should 
ibe to the Official Assignee in British India though 
they were actually issued to the agents who there- 
after functioned ns administrators and got them- 
selves substituted ns defendants in the action by a 
creditor of fbo deceased in the Ceylon Court in 
which a compromise decree was passed against them: 

Held, that the consent decree passed against the 
agents must be taken to have been passed against 
them ns the agents of the Official Assignee and itj 
was not open to the Official Assignee to say that! 
he was not a party to the consent decree at all. 
A.I.R. 1940 M"d. 837=52 L.W. 89=(1940) 2 
M.L.J. 621=1940 M.W.N. 1205. 

Principal’s liability — Promissory note exe- 
cuted by agent. . 

Where an agent who was managing a mill ror 

and on behalf of (he principal lias executed a pro- 
missory note on behalf of the principal, the princi- 
pal is not liable under th e note in the absence of 
evidence to show that the agent had authority to 
incur debts on behalf of the principal. A.I.R.' 
1940 Rang. 97=188 Ind. Cas. 120. 

Princinal’s liability— Admission by Eastern 

Bengal Railway is on behalf of Government. 

Admissions l»v the Eastern Bengal Railway are 
admissions by the agents of the Government and 
are. therefore, binding on the latter. A. I. R.; 
1939 Cal. 758=70 C. L. .T. 126=185 Ind. Cas. 
454. 

Principal’s liability — Person obtaining iudg- 

ment against agent in previous suit — Subsequent 
suit aeainst principal whether barred 

Quaere. — Whether, after judgment had been ob- 
tained against the agent in an earlier suit, a sub- 
sequent suit against the principal would be b°rred 
bv the doctrine of election. A. T. R. 1939 Mad. 
520=1939 M.W.N. 209=49 L.W. 343=H939) 1 
M L..T. 509=1. L.R. (1939) Mad. 282=184 Ind. 
Cas. 153. 

Principal’s liability — Contract within scope 

of agent’s authority — Principal, if can repudiate 
it. 
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It cannot be said that in the absence of express 
authority, a principal can repudiate contract with- 
Jn the scope of the agent’s general authority if 
Hhe contract is one prima facie for the benefit of 
the agent. A.I.R. 1938 Cal. 573=42 C. W. N. 
718=177 Ind. Cas. 715. 

-Principal’s liability — By unauthorised bor- 

• 1 . c . * • < 4 4 


rowing by agent, money of third person applied 
for benefit of principal. 

Where, by any wrongful or unauthorized act of 
an agent, the money or property of a third person 
comes to the hands of the principal or is applied 
for his benefit, the principal is liable jointly and 
severally with the agent to restore the amount or 
the value of such money or property. If the 
agent had already misappropriated the principal’s 
moneys and thus created a necessity for the bor- 
rowing th e lender cannot suffer for the dishonesty 
of the agent and the borrowing would have been 
at a time when there were, in fact, no funds of the 
principal available. If on the other hand, the 
agent borrowed even when the principal’s moneys 
were available the borrowed money, if paid into 
the principal ’s account, or applied for his bene- 
fit will clearly be money, which the principal was 
not entitled to retain, and the fact or possibility 
of a subsequent misappropriation by the agent can- 
not affect the lender’s remedies. 

The eouitrble rule regarding the creditor’s Tight 
against the principal is recognized and followed in 
this country. There is no justification for tho 
contention that equitable claims are excluded by 
the Contract Act. Tf necessary, the creditor s 
claim in a case of this kind may be rested on S. 

f»4 or fi. 70. Contract Act. A. I. l9 ^® 
900=1938 M.W.N. 1023=48 L. W. 6G6=(1938) 2 

M.L.J. 088=182 Ind. Cas. 929. 

Principal’s liability-Act of agent belonging 

to authorised class— Borrowing by partner— 

Where a firm is a trading firm, so that one part- 
ner can borrow money for the purpose of the busi- 
ness on the credit of the firm, no duty is cast on 
<he person advancing the money to make any fur- 
ther inniiirics. If the act belongs to rn authorized 
class it is not material whether the agent intends 
the principal’s benefit or not. nor whether the 
principal in fact deriv 0 s any benefit. A. I. R. 
1937 Bom. 262=39 Bom.Tj.R. 343=170 Tnd. Cas. 

147. 

Prinrjnal’s liability— Instigation or abet- 
ment — Necessity of. ^ 

The maxium of qvi farxf per ahum facit per s* 

or the law of agency is not a doctrine of criminal 
law but of civil lnr. The principal can be made 
responsible for and found gniltv of the nets of 
bis ai'cnts under the Criminal Code only where it. 
So proved that be lias instigated or otherwise obet* 
ted the rets of the person who actually committed 
tl„. crime . Tho law of abetment was enacted to 
deni with such cases. A.I.R. 1937 Rang. 117 — « 
Cr. L. J. 764 = 1937 Rang. L. R. 246=169 Ind. 
Cas. 293. 

Principal’s liability— Order received from 
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pe r ^on name of a firm — Firm executing t e 
order, if can hold former firm liable in the ab- 

sence of holding out or authority. # 

Tt ernnot be Hnid that if a firm receives an order 
in the name of a firm from any person who ehooseS 
to write to them, they arc entitled to carry oub 


that order without any inquiry and thereafter^ 
they can hold the firm, in whose name they exe- 
cute the order, even if the writer had no actual- 
authority to give the order, liable. When there 
is no holding out or authority proved, there can 
be no liability. A.I.R. 1937 Sind 151=169 Ind. 
Cas. 423. 

Principal’s * liability — Ratification — Essen- 
tials of. 

In order that there may be a valid ratification^ 
there must be not only a knowledge of the fact 
to be ratified, but also an intention to ratify, and 
ithat the principal must do something more than 
merely stand by and let his agent act in the way 
he chooses. Non-intervention by itself is noti 
ratification. A.I.R. 1936 Bom. 114=37 Bom.L. 
R. 1033=161 Ind. Cas. 769. 

Principal’s liability— Company with un- 
limited power to borrow — Director borrowing 
without authority — Money used by company 
Implied promise to repay. 

Per Kania, J . — When an agent borrows money 
for a principal without the authority of the pnnci- 
pal but if the principal takes the benefit of the 
money so borrowed or wh e n the money so borrow- 
ed has gone into the coffers of the principal, tha 
law implies a promise to repay. The lender ha a- 
not advanced the money as a gift but has Riven it 
as a Joan, and the principal having received the 
benefit of the money, th e law implies a promise to 
repay . 

There appears to be nothing in law which makes 
this principle inapplicable to the case of a joint 
stock company when the borrowing power of tho 
company itscif is unlimited. The position would 

be that the principal (the company) through its 
agents (the directors or the managing agents) had 
borrowed money which the principal had not 

authorised the' agents to borrow. However the 
money having been borrowed and used for the 
benefit of the principal, either in paying its debts 
or for its legitimate business, the company cannot 
repudiate its liability to repay on the ground that 
the agents h-d no authority from the company to 
borrow. A.T R. 1936 Bom. 62=60 B. 320=37 

Bom.B.R. 978=161 Tnd. Cas. 126. 

Principal’s liability — Undisclosed principal 

— Effect of. 

The onlv effect of S. 233, Contract Act, is to*, 

give a person dealing with an agent of an undis- 
closed principal three alternatives. He may hold 
either the agent liable or the principal, or both ot 
them. He may sue either the agent, or the princi- 
pal. or both of them together. But whichever 
alternative he chooses, once the suit has been 
decreed, his remedies are exhausted. There is only 
one cause of action, not several and the liability 
of principal and agent is not several, nor joint 
and several. (1936") 163 Ind. Cns. 331=39 C.W. 
N. 461=62 C. 612. 

Principal’s liability — Ratification after ex- 
piry of limitation. 

Wlicrc the ratification of the act of an agent, by 
the principal is made after the expiry of th© period 
of limitation, the ratification is of no effect. A.I. 

R. 1936 Lah. 321=37 P. L. R. 446=161 Ind. 
Cas . 957 . 

•Principal’s liability 
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Plaintiff depositing money in Bank in name of 
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Military Officer in view of contract — Contract 
•finished — Plaintiff applying for return of deposit 
— Payment from Bank directed — Bank going in 
liquidation — Full amount not paid. 

Held, balance should be recovered from Military 
Authorities. A. I. R. 1936 Pesh. 148=163 Ind. 
Cas. 448. 

— Principal’s liability — Ratification, meaning of. 

Ratification is used to express the conduct of a 
principal who endorses the action of his agent 
which had at first taken place without the princi- 
pal's authority. A.I.R. 1935 Pat. 376=1 B. R. 
584=16 P.L.T. 897=156 Ind. Cas. 200. 

Principal’s liability — -T ort . 

Principal is liable for the torts of his ag e nt com- 
mitted within the scope of agency. 1933 M.W.N. 
1246. 

Principal’s liability — Suit against both — 

Remedy only against one — Equitable principles 
— Applicability . 

Where an undisclosed principal is made a defen- 
dant in a suit, he will be liable, but when both 
principal and agent are made party defendants, 
only one of them is liable. A.I.R. 1933 Pat. 
196=12 Pat. 216=14 P. L. T. 149=146 Ind. 
Cas. 56. 

Principal’s liability — Fraud of agent. 

A principal may be liable for the fraud or other 
illegal act committed by his agent within the 
general scop© of the authority given to him and 
even the fact that the act of the agent is criminal 
does not necessarily take it out of the scope of his 
authority. A.I.R. 1933 Sind 176=27 S.L.R. 41 
=144 Ind. Cas. 452. 

Principal’s liability — Unauthorised acts. 

A principal would not be bound by an unautho- 
rised act done by his agent, even though he derived 
benefit therefrom, and when the agent did not dis- 
close the name of his principal, there can be no claim 
against the principal. A.I.R. 1932 Nag. 27=27 N. 
Li.R. 324=135 Ind. Cas. 401. 

Principal’s liability — Agent signing negoti- 
able instrument. 

Where a promissory note was signed by a person 
who alleged to bo the agent of a firm but he signed 
it in his own name, and there was no promise in iti 
of the firm to repay the loan: 

Held, that the firm was not liable on the promis- 
sory note. A.I.R. 1932 Rang. 97=10 Rang. 257 
=139 Ind. Cas. 460. 

Principal’s liability for agent’s acts. 

Whcro a pleader of a bank receives money and cer- 
tifies payment under a decree on behalf of the bank, 
he does so as an authorized agent of the bank; and 
the bank cannot go back upon his action on the as- 
sertion that the amount has been withheld by pleader 
and not paid to the bank. 1930 A.I/.J. 945=129 
Ind. Cas. 382= A.I.R. 1930 All. 659. 

Principal’s liability — Money borrowed by 

agent on behalf of principal — Lender believing 
that he was authorized — Money borrowed devot- 
ed in paying legal debts of principal — Principal 
is liable to lender. 

Where money is borrowed on behalf of a princi- 
pal by an agent, the lender believing that the agent 
had authority, though it turns out that his act was 
nofc authorized, or ratified, or adopted by the prin-- 
«cipr.J, then, although the principal cannot be sued at 


law, yet in equity to the extent to which the money 
borrowed has in fact been applied in paying legal 
debts and obligations of the principal, the letoder is 
entitled to stand in the same position as if the money 
had originaLly been borrowed by the principal. 122 
Ind. Cas. 444=12 N.L.J. 175=A.I.R. 1930 Nag. 
42. 

Principal’s liability — Bank acting through 

officers — Knowledge on part of officers — -Whe- 
ther amounts to sufficient notice to bank. 

Where the Chairman and manager of a Bank have 
arranged between themselves without actual know- 
ledge on the part of other officers of the Bank the 
assignment of a decree by the Chairman to tb 0 Bank, 
'the Bank cannot claim the benefit of that assignment 
without accepting liability for knowledge on the* 
part of the Chairman and manager of a subsequent 
attachment of the decree which had been assigned. 
In such a case the officers of the Bank who carry on 
its business and represent it in its transactions are 
more than mere agents and any information which 
they receive relating to transactions carried out by 
them on behalf of the Bank must be regarded as 
information received by the Bank. 125 Ind. Cas. 
365=8 Rang. 223=A.I.R. 1930 Rang. 265. 

Principal’s liability. 

An agent's acquiescence cannot be pleaded wh e n 
the other party knows that lie has not authority tor 
acquiesce. 115 Ind. Cas. 628= A.I.R. 1929 All. 
386. 

• 

Principal’s liability — Contract of agency 
subsisting — Agents short comings ir> discharge 
of his duties under agreement — Principal is 
liable to pay commission under agreement. 

So long as the agency subsits, the principal re- 
mains under his contractual obligation to pay the 
commission in t e rms of the agreement which creates 
mutual rights and obligations of a continuing nature, 
fin spite of all the shortcomings of the agent in the 
discharge of his duties und e r the agreement. A cer- 
tain company, S, was appointed m-naging agents 
of another company, P, for a certain number of 
years, and the agreement was duly executed. The 
company S was thereunder entitled to a certain com- 
mission as remuneration for their services as manag- 
ing agents. Such «nrvi P P<, W erp not, however, cate- 
gorically enumerated in the agreement. Th e cptpc. 
meat was to hav e ^immediate effect and the direc- 
tors of P company wer e to enforce it. P paid c©r- 
t .'in amounts to 5 as commission for their services 
for certain periods. But the services rendered by 
the company S were not of a substantial nature and 
it was found that their services w e re not profitable 
to P company. So the contract of agency was put 
an end to. The company S therefor© sued for their 
commission up to the date of their dismissal ns 
managing agents: 

Held, that in spite of all the shortcomings of the 
company in’ tli c discharge of their duties there 
was acquiescence in the continuance of the managing 
agency up to the date of dismissal. Tl»e responsi- 
bility for the company P not having had full value 
for the amount of commission to which they con- 
tinued to be liable lay with their directors who 
allowed things to drift too long. The desire of fh 0 
company P not to pay the commission is like that; 
of a master who allows his servant to remain idl e 
for the who!©, month and objects at the end of the 
month to paying liis salary on the ground that he* 
did little or no work during th e wholo month, p 
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•was therefore liable to pay the commission. 119 
Ind. Cas. 837=26 A. L.J. 1119=A.I.R. 1929 All. 
87. 

Principal’s liability — Notice to agent of 

facts arising out of agency is notice to principal 
— But parties to contract can stipulate against 
this presumption. 

Notice of facts to r.n agent is conductive notice 
thereof to the principal himself where it arises from 
or is at the time connected with the subject-matter 
of his agency; for, upon general principles of pub- 
lic. po'icy, it is presumed that the agent has com- 
municated such facts to the principal and if he has 
not, still, the principal having entrusted the agent 
with the particular business, the other party has a 
right to deem his acts and knowledge obligatory upon 
the prim ip 1 ; otherwise the neglect of the agent, 
whether designed or undesigned, might operate most 
injuriously to the rights and interests of such party. 
But it is quite open to the parties to a contract to 
stipulate that this presumption which arises upon 
gener 1 principles of public policy should not arise 
in any particular case, and that the notice instead 
of being sen-ed on an agent would have to be served 
on the principal himself. This stipulation viewed in 
proper lierht would mean that express notice is given 
'of the limitation of the agent’s authority, rnd if 
with such knowledge a party chooses to deal with the 
agent and not with the principal he does so at his 
own peril. 116 Ind. Cos. 148=A.I.R. 1928 Cal. 
371. 

Principal’s liability— General agency im- 
plying delegation to do all acts connected with 
a particular trade — Principal cannot set up 
secret and private instructions to the agents. 

In tfte case of a general agency which implies a 
detention to do all acts connected with a particular 
trade, business or employment, the principles to be 
borne in mind are: “If a person is hold out to third 
parties or to the public at largo, by the principal, as 
having a general authority to act for and to bind 
him in a particular business or employment, it would 
be the height of injustice and lead to the grossest 
frauds, to allow him to s c t up his own se ret and 
private instructions to the agent, limiting his autho- 
rity; n n( i thus t0 defeat his acts and transactions 
under the agency wh c n the P' rty dealing with him 
had, and could have, no notice of such instructions. 
In such cases good faith requires that the principal 
ehnn’d be held hound by the acts of the agent, with- 
in the Rcope of his general authority. The maxim 
of natural justice hero app’ies with its full force, 
that he, who without intentional fraud lias enabled 
any person to do an act, which must be injurious 
to another innocent party, shall himself suffer the 
injury rather than tho innocent party, who 
has confidence in him. 116 Ind. Cas. 148=A.‘ 
I.R. 1928 Cal. 371. 

Principal’s liability— Agent to purchase on 

behalf of principal — Principal is not bound if 
agent sells his own goods to him unless principal 
has assented to that mode— Effect of assent— 
Relationship* of vendor and purchaser. 

Tf an aaent employed to effect a purchase on ho- 
lm 1 f of his principal from a third person upon cor- 
t in terms either sells his own goods to his principal 
nr as aoont buys from a third person uoon other 
terms, the principal thereby is not bound, and in 
either event is at liberty to repudiate tho ne.t of his 
agent in effecting tho contract. But if tho agent 


sells his own goods, and the principal assents to the 
mode in which the agent has carried out his mandate 
after the purchase has been effected the relationship- 
of the parties quoad the contract of sale ceases to be- 
that of principal and agent, and ripens into 
that of vendor and purchaser, though it may be 
necessary to refer to some other agreement, for in- 
stance, the agreemnt of agency, in order to ascertain 
the terms and conditions of the contract of sale. 104 
Ind. Cas. 268=54 Cal. 549=A.I.R. 1927 Cal. 668. 

Principal's liability for agent’s acts. 

The fraud of an agent, when such agent is acting 
‘within the scope of his employment on behalf of his 
principal, is considered technically in law to b© the 
fraud of tho principal. 99 Ind. Cas. 727=4 Rang. 
381=A.I.R. 1927 Rang. 49. 

Principal's liability — Agent saying that his 

master has suspended payment is not a “notice”. 

The mere fact that certein creditors went to tho 
debtor’s office, and were told by the agent that his 
master had stopped payment, would not be a notice 
of suspension by the debtor, sin^e, in the ordinary 
course, an agent does not have an authority within 
the general scope of his agency to commit an act of 
(insolvency on beh”lf of his principal. 98 Ind. Cas. 
431=28 Bom. L.R. 680=A.I.R. 1926 Bom. 383. 

Principal’s liability. 

Tho m .aster is not criminally responsible for tho 
acts of his servant unless he expressly commands or 
personally co-operates in them or criminal responsi- 
bility is expressly imposed by statute or contract. 
87 Ind. Cas. 918=26 Cr. L.J. 1030=A.I.R. 1926 
Nag. 73. , 

Principal’s liability — Principal not bound by 

the fraud of agent when person relying on agent’s 
fraud is a party to that fraud. 

A principal is bound only by nets done by his 
agent on his behalf in good faith and not by his 
fraudulent actions when a third person who relies 
■upon such actions is himself a party to the fraud. 

If no money is actually paid by th e judgment-debtor 
to the agent of the decree-holder and if the said 
agent fraudulently and coMuaively on having been 
bribed by th 0 judgment-debtor admits in Court the 
receipt of tho decretal amount, his action cannot bo 
binding upon his principal, the decree-holder. 92 
Inrl. Cas. 612=13 O.L.J. 132=A.I.R. 1926 Oudh 
.337. 

Principal’s liability. 

Goods purchaser by agent in pursuance of order 
by principal become property of principal the mo- 
ment they nro purchased and appropriated by agent. 
94 Ind. Cas. 287=A.I.R. 1926 Sind 238. 

Principal’s liability — Agent’s purchase of 

goods — Pronertv passes to principal. 

Where goods poroh-8ed by an agent on his prin- 
cipal’s behalf are destroyed by fire the principal and 
not the agent must bear tho loss. The reason for 
this is tint once the parties constitute themselves by 
any means, principal and agent, property in goods 
bought under a contract for purchase of goods m°de 
by the agent on behalf of the principal does not 
pass to the agents rs against tho principal. 82 
T"d. Cas. 683=29 C.W.N. 121=A.I.R. 1926 Col. 
284. 

— ^incioaPfi liability. 

There can he no crimin-'l liability for tho act of 
an agent. 87 T«d. fas. 962=26 Cri. L.J. 1042= 
A. I.R. 1925 Oudh 676. 
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Principal’s liability — Misappropriation by 

agent — Principal is not liable. 

The defendant ’s firm doing business as share- 
brokers had employed one G in the course of their 
business as a sub-broker. There was a transaction 
on August 10, 1922, between him and the plaintiff, 
and the result was that the plaintiff had 
to pay him Rs. 15,000. G owed the plaintiff 
Rs. 1,000 and the plaintiff gave him a crossed bearer 
cheque of Rs. 14,000 in favour of the defendants. 
G paid this cheque into his own account with r. bank, 
and on the same day dr e w two cheques in favour of 
the defendants for sums amounting in all to Rs. 
10,645-10-0 which they duly received. Subsequently 
G r.bsconded without having taken any steps to carry 
out the plaintiff’s contract: 

Held, that the money misappropriated by G could 
not be said to have been received by defendants and 
held by them for plaintiff’s use and therefore de- 
fendants were not liable. 77 Ind. Cas. 266=48 
Bom. 20=25 Bom. L.R. 1014= A*. I. R. 1924 Bom. 
232. 

Principal’s liability — Mere receipt of money 

by agent of insurance company does not imply 
acceptance of proposal for acceptance — Premium 
must be fixed. 

An agent employed by an insurance company mere- 
ly to introduce business to the insurers is not in 
any real sense of the word their agent. His busi- 
ness is merely to obtain proposals and transmit them 
to the insurer, lie can neither accept any proposal 
nor issue a cover note and, in so far as he fills up 
the proposal form for the proposer, ho is to be re- 
garded r s the agent of the proposer, and not the 
agent of the company. The granting to him of 
a bundle of proposal forms does not in any way im- 
ply the grant of any particular authority to him. 
The grant of a book of a receipt form, not spe- 
cially worded, does not give rise to any implied 
authority. The signing of receipt that is given 
to the assured by an agent in his own name, with 
tthe addition of the company’s name underneath 
his own, gives rise to no implied authority. These 
facts only indicate that lie may by trusted to Rub- 
mit the proposals and any money deposited to the 
Company. The mere acceptance of the premium 
does not .••mount to an acceptance. What facts will 
constitute an acceptance on the part of the insurers 
Will depend on the circumstances of a particular 
case. It is, however, essential that the premium 
should he fixed, as, until it is fixed, there is no com- 
plete contract. The acceptance of the premium by 
the agent cannot bind the company. 83 Ind. Cas. 
569=2 R ng. 158=3 Bur. L..T. *40=A.I.R. 1924 
Rang. 269. 

Principal's liability — Station Master accept- 
ing bailment — Railway Company is liable for 
s? ( ~ custody of goods. 

Whore the conduct of the Station Master showed 
that ho accented the bailment of the goods on behalf 
of the Railway Company, S. 72 of th e Railways 
Act came into operation and the Railway Company 
was responsible for their safe custody. 82 Ind. 
Cas. 772= A. I. R. 1923 All. 71. 

Principal’s liability. 

There is no warrant for the proposition that if 
the agent broke the rule of law the principal is 
gui’tv 8? Tnd . ^ns. 63=25 Cr. L.J. 1199=A.I. 
R. 1923 Bah. 603. »v ’ 

• !• V I 


Principal’s liability. 

The question whether an agent has contracted on 
behalf of the principal or personally, depends on 
tlie intention of the parties to be deduced from the 
surrounding circumstances. Where the agent is 
given power to execute deeds in his own name, a deed 
so drawn up by the agent without describing him- 
self as fgent is nevertheless binding on the princi- 
pal. Wher 0 a principal entrusts his agent with secu- 
rities and instructs him to raise a certain sum of 
money thereon and the latter raises a larger sum. 
fraudulently and misappropriates the difference the 
lender acting bona fide, the principal cannot redeem/ 
the securities without paying the lender all that he 
has lent although the lender did not know that the 
agent had authority to borrow at all, and made no 
enquiry. 59 Ind. Cas. 596=23 O. C. 353=7 O.L. 
J. 705. 

Principal’s liability — Fraud of agent — Lia- 
bility of former — Cheque presented at the Gov- 
ernment treasury cashed and amount misap- 
propriated by employees at the treasury — Liabi- 
lity of Government. 

The true rule of law with regard to the liability 
of the master for the misconduct of the servant is 
that his master is liahle for the fraud of his servant 
in the course of his service and for the master’s bene- 
fit and that a master is not liable for th e misconduct 
of the servant committed for the servant’s own pri- 
vate benefit and that it is not necessary tint th© 
benefit should accurc to the master. Wher e plaintiff 
who had got a cheque for work done for the District 
Board presented it for encashment at the District, 
Treasury, but the head poddar and the Mohurir em- 
ployed there misappropriated the amount of the 
cheque and it. was found that the latter did so for 
their one benefit: 

Held, that in these circumstances the Secretary of 
State for India in Council was not liable for th© 
fraud committed by his employees. (1909) 13 
O.W.N. 619=36 C. 647=1 Iud. Cas. 735. 

Principal’s liability — Fraud of agent — 

Witholding of information — Principal not liable 
for the sudden dishonesty of a qualified agent 
who has served him for years. 

Tf a principal employs an agent to keep him in- 
formed, and that agent is thoroughly competent and 
might have kept him informed, but in fraud of his 
principal and in violation of his duty keeps back in- 
formation which he has, the principal is not affected 
with it. Where a principal has employed qualified 
agents who have for years served him well and given 
him no cause at all for suspicion, the sudden dis- 
honesty of 011 c of them ought not be imputable be- 
cause it could not have been foreseen by the principal. 
(1909) 11 Bom. L.R. 926=4 Ind. Cas. 652. 

Principal’s liability — Notice to agent when 

notice to Principal — Constructive notice. 

The knowledge of an agent, not acquir e d in the; 
matter for which h e was agent, cannot ho imputed 
to tlio principal, nor c*m it be used to upset a tran- 
saction of a date before the agency commenced 
(1907) 11 C.W.N. 1109=4 A. L.J. 750=17 M.L.’ 
J. 465=9 Bom. L.R. 1062=6 C.L.J. 674=2 M 
L.T. 394=34 I. A. 179=31 Bom. 566. 

Principal’s liability— Agent, act of, beyond 

authority — Suit for monev advanced to aor en t f or 
benefit of principal — Implied ratification. 

Where A do e s an act as agent for B, without any 
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communication with C , C cannot by afterwards adopt- 
ing that act make A his agent and thereby incur 
any .liability or take any benefit under the act of 
A . If the implied authority of an agent 
to raise a loan is not established, but 
it is proved that of the sum borrowed a 
portion lias been applied for the benefit of the prin- 
cipal with his knowledge the creditor is entitled to 
reimbursed by the principal to the extent he has 
been benefited, on the principal of implied ratifica- 
tion. (1907) G C.L.J. 639. 

Principal’s liability — Suit against principal 

for purchase-money due to a stranger — Cause 
of action. 

Where the agent did not pledge his own personal 
credit and there was no allegation even that the 
pleading of the agent’s credit was within the scope 
of agency, the agent has no cause of action to sue 
the principal for the purchase-money due to a 
stranger in respect of things supplied, at any be- 
fore the agent was compelled to pay the same out? 
of his pocket. (1905) 32 C. 1145. 

— —Principal’s liability — Liability in tort of 

principal for acts of agents. 

Where the Secretary of a Municipal Board act- 
ing under orders from the Chairman of the Board, 
procured the issue of a warrant of distraint for 
sum exceeding what was due from the person 
against whom the warrant was obtained and pro- 
ceeded to seize and sell the goods of such person, 
dt. was held, that the Municipal Board was liable 
for the acts of its Secretary whether or not there 
had been any resolution of the Board directing the 
Secretary to obtain a warrant of distraint for the 
particular sum for which the warrant was issued. 

1 A.L.J. 195=1904 A.W.N. 95=26 A. 482. 

Principal’s liability— Principal non-existent 

on the date of the contract— Liability. 

No person can as agent bind by contract a prin- 
cipal who does not exist at the date of the con- 
tract. L.R. 2 C P. 174, Foil. (1904) 6 Bom. 

L. R. 1106. 

Principal’s liability. 

Principal resident abroad — Contract by — Agent’s 
— Liability. See CONTRACT ACT, S. 230. 27 

M. 315. 

Principal’s liability. 

Government as principal and its officers as agents 
— Inability for tortious acts of agents. 6 Bom. 
L.R. 65=28 B. 314. 

Principal’s liability — Notice to agent — 

Notice to principal — Indian Contract Act, S. 229 
— Transfer of Property Act, S. 3. 

The principle that notice to an agent is notice to 
the principal is a rule of general law and applies even 
where S. 229 of the Indian Contract Act or S. 3 of 
the Transfer of Property Act, does not apply. 
(1902’) 6 C.W.N. 819=4 Bom. L.R. 832=25 A. 1 
—29 I. A. 203 (P.C.). 

Principal’s liability— Government officer, 

acts of — Presumption that he is acting on behalf 
of Government — Duty of person dealing with 
Government officer to inouire as to his autho- 
rity to pledge Government credit. 

Persons dealing with Government officers are bound 
to inquire whether such officers are entitled to pledge 
the credit of th© Government. There is no presump- 
tion that the acts of a Government officer are on be- 


half of the Government to which he is subordinate. 
(1902) 4 Bom. L.R. 706=26 B. 801. 

Principal’s liability — Government officer con- 
tracting on behalf of Government — Personal 
liability of. 

An agent contracting on behalf of Government i® 
not personally bound by such a contract, but iti 
must be shown he was acting within the scope of 
his agency. (1902) 4 Bom. L.R. 706=26 B. SOL 

Liability of principal — Agent’s unauthorised 

acts consequent on agent being placed in 
a particular position by principal — Principal 
how far bound — Customs official paying rent for 
loved land — How far Government bound by such 
payment. 

Where an agent’s unauthorised act is due to the 
principal engaging to do a certain business and to 
do a certain class of acts, the principal is bound by 
the manner in which the agent has conducted himself 
in doing the business which it was the act of hia 
master to piece him. So where customs officials work- 
ing under Government paid rent to a private party 
in respect of land which the Government claimed at 
it own: 

Held, that the Government was bound by tho 
legal consequences of such payment of rent. (1901) 

4 Bom. L.R. 28=26 B. 410. 

Principal’s liability — Principal and agent — 

Holding out as agent. 

The mere fact that the principal ratifies an act 
of the agent which the agent is not authorised to do> 
will not amount to holding out by the prin- 
cipal that tthe agent has authority to enter 
into similar transactions. Where a firm in- 
advertently guaranteed an advance by another 
firm to on© of the former firm ’s customers and that} 
was brought about by its assistant having no autho- 
rity to do so it was held not to amount to a hold- 
ing out by the firm that the S"id assistant had autho- 
rity to bring about similar advances by the latter 
firm on the guarantee of the letter firm so ns to 
bind the latter firm to nay any loss accruing there- 
from. (1901) 6 C.W.N.' 429. 


Principal’s liability — Fraud of agent— Not 

or the principal — Liability of the principal — 

Contract Act. S. 238 # . 

Where an agent acts fraudulently in tne course or 
usiness, not for the principal but on his own ac- 
ount. the principal is not liable for any loss caused 
hereby. (1901) 6 C.W.N. 429. _ onf a , 

-Liability of principal "2 V 

Emission. See PENAL CODE, S. 



13. Proof of agency. 


proof of agency — Person acting as Manager 

of company for long time and accepting and 
endorsing bills of exchange — Whether esta- 
blishes that he had authority of partners to act 

as such and land comoanv.. 

When a person has been acting as the manager of a 
Company for a long period and has been transacting 
nil the business of the Company as such manager, 
including th© acceptance and endorsing of the bills 
of exchange of the value of several lacs of rupees, 
this fact alone is sufficient to establish that h© hnd 
proper authority of the partners to act as the 
manager of the Company and to bind it ns such. 
A.I.R. 1939 Lah. 225=187 Ind. Cas. 650. 
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Proof of agency — Person proving in insol- 
vency against X without prejudice to rights of 
parties — Whether can plead in subsequent suit 
that Y was principal of X. 

Where a person proves in insolvency against X 
and if this action of the person in the Insolvency 
Court is without prejudice to the rghts of the par- 
ties, then it is open to person in subsequent suit to 
advance a plea that Y was principal of X, even if, 
proof in insolvency amounted to a judgment against 
X for the purposes of the doctrine of election. A. 
I.R. 1939 Mad. 520=1939 M.W.N. 209=49 1». 
W. 343=(1939) 1 M.L.J. 509=1. L. R. (1939) 
Mad. 282=184 Ind. Cas. 153. 

Proof of agency — Authority to act as agent 

must be shown. 

It is not possible for the Court to accept the bare 
ipse dixit of a witness that he is acting as the agent 
of certain persons in absence of any data as to 
wh e n and by whom he had been so authorized to act, 
whether the alleged authority was in writing or ver- 
bal, general or restricted and whether it empowered 
him to act alone or was to hold good in favour of 
his successor-in-office also. 120 Ind. Cas. 615=A. 
I.R. 1930 Lah. 364. 

Proof of agency. 

The question of agency is a mixed question of fact 
and law and very largely depending on the evidence 1 
in the particular case. 1930 M.W.N. 729. 

Proof of agency. 

Mere allegation of agency is not sufficient — Spe- 
cific scope of agent’s powers must be proved. 92 
Ind. Cas. 984=53 Cal. 297=30 C.W.N. 160= A. I. 
R. 1926 Cal. 542. . 

Proof of agency. 

In the absence of proof as to where any express 
contract of agency was made it must be deemed to 
have been made where the agent receives orders from 
his principal and accepts the orders thus indicating* 
his consent to act. 12 S.L.R. 93, Rel. on. 94 
Ind. Cas. 287= A. I.R. 1926 Sind 238. 

Proof of agency — Agent’s signature on be- 
half of firm — Oral evidence. 

The question whether an agent signed for himself 
or on behalf of the (principal) firm is one of fact, 
to b e determined with reference to the evidence in 
the case. Th reception of parol evidence in regard 
to such matter is subject to much the same rules as 
govern contracts generally. (1905) 15 M.L.J. 384= 
“28 M. 544. 


14. Ratification. 

Ratification. Se e also (l)CONTRACT ACT 

SS. 196 TO 200. 

(2) PRINCIPAL AND AGENT— PRINCIPAL ’S 
LIABILITY. 

Ratification — Essentials — No ratification when 

agent did not purport to act for principal. 20 
M.L.J. 371=35 Mad. 177. 

Ratification in part of agents’ acts. 14 M.L. 

•J. 443. 

rT“?r at l fi i ation — Government officer acting on 
behalf of Government— Unauthorised acts— Who 

can ratify. 

Ratification of the acts of a Government officer done 
beyond the scope of his authority cannot be made 
by an unauthorized agent; it can only be made by 

12 — F.Y'D. — 69 


Government itself or with its full knowledge. (1902) 
4 Bom. L.R. 706=26 B. 801. 

Unauthorised acts of agent — Ratification by 

principal of part. See CONTRACT ACT, S. 199.. 
4 Bom. L.R. 28=26 B. 410. 


15. Relationship. 

— Relationship — Master and servant — Rela- 
tionship-Distinction between — Tests — Wrong- 
ful termination — Damages — Right to. 

There is a difference between the relationship of 
master and servant and that of principal and agent. 
A principal has the right to direct what work the 
agent has to do, but a master has the further right 
to direct how the work is to be done. An agent 
would be entitled to damages in the event of the 
agency being wrongly terminated only if he had been 
successful in his agency. I. L.R. (1947) Mad. 170 
=59 L.W. 385=1946 M.W.N. 502=A.I.R. 1946 
Mad. 530= (1946) 2 M.L.J. 67. 

: Relationship — Contract of agency— If to be 

in writing. 

Agency may be inferred from circumstances of 
the case and the conduct of parties. 1947 M.L.R.) 

— 1 ( Civ . ) . 


— ui u emanation snouia not 
be m? pp bed to agent — Meaning of word explained. 

I h e word “emanation” j 8 hardly applicable to 
a person or a body having a corporate capacity. Its 
primary meaning is “that which issues or proceeds 
from some source" and it is commonly used to 
describe the physical properties of substance (e.g., 
radium) which give out emanations of recognisable 

ferer^m 1° ^ the °. bs ™ ri ^ *«*««*« pre 

fercnce to the inappropriate and undefined word 
emanation”, it would be better if words “ag e nf’ 
or “servant” were used. A. I.R. 1941 P.C 1*4 

I«6 ?P R 0 .)! 97=3941 A * W R - 76=197 Ind. Cas. 


Relationship — Forward 

foreign exchange— Principle 

cases, if can be anolied. 


contract upon 
of account — Sale 


The principle of tTi e account sale cases has n e vor 
»een extended to the case of forward contracts en- 
fer«>d into by the ag e nt on behalf of the principal 
upon a foreign exchange. ITence, the acceptance 
by the principal of the accounts sent by th 0 agent’s 
foreign broker as evidence of the contracts upon 
..he foreign exchange cannot bo taken to be an im- 
plied term of the dealings between the principal 
and the agent. A. I.R. 1941 Bom. 108=43 Bom 
L.R. 53-.I.L.R. (1941) Bom. 273=196 Ind. Cas. 


rni Ke, 3tionshiD — Dealer and broker, 
rho relation of a dealer and a broker is that of 
'? P rinc, J>al and agent, and not of a seller and a 
buyer. A. I.R. 193 9 Bom. 435=1. L.R (WS9) 
Bom. 454=41 Bom. L.R. 609«rl86 Ind. Cas. 8. 

-—Relationship— Benamidar and beneficiary 
* The relationship between these two ?s not that 

z&’xr zt.r^wgLgg& 


if 


Buddhist husba "d- 

Per Maclcey, J.-A Burmese Buddhist husband 
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is not necessarily the agent of his wife. A.I.R. 
1939 R.'.ng. 287 = 184 Ind. Cas. 622. 

Relationship — Contract between plaintiff, 

agent of match factory and defendant, for sale 
of matches — Defendant required to pay for 
goods before he was allowed to sell them — 
Profits of sale going to defendant — Defendant, 
if agent of plaintiff. 

Plaintiff, an agent of a match factory, made a con- 
tract with the defendant for the sale of the matches. 
Under the contract, the defendant was required to 
pay for the cases of matches before he was allowed 
to sell them. The profits from s le were apparent- 
ly to go into his own pocket but the agreement was 
silent on this point: 

Held, that the agreement with the defendant was 
intended to confer upon the latter only the position 
of a favoured buyer rnd the defendant was not an 
agent of the plaintiff. Th e main test to decide 
whether a person selling goods supplied by other is 
his agent, is whether such person is supposed to be 
seL’ing his own goods when the time for sale comes 
or whether he is supposed to be selling the goods of 
his principal, for the li bility of an agent to render 
accounts is based on the assumption that he is deal- 
ing with money or goods entrusted to him. A. I. 
R. 1938 Lah. 814=180 Ind. Cas. 333. 

Relationship — Firm — Partner, relations 

inter se — Liabilities of proprietors — Successor 
of firm — Liabilities of. 

The firm is an entity rnd if, in the absence of 
anv noti'c to those with whom it had dealings, the 
various p- rtners and proprietors assume the liabili- 
ties as weM as the rights of the current firm, tho 
existing proprietor of the firm must be regarded ns 
the agent of those with whom the firm had de '.lings 
in the same wav as his pre.decessors. A firm X 
ordered e e rtain machinery from firm F according 
to specifications and estimates submitted by firm F. 
The firm, F, according to the invoices, was to supply 
cert in machinery from their own stock with th© 
prices fixed but the prices of the rest of the machi- 
nery were made subject to fluctuations in them and 
the firm Y was to charge five per cent, as their 
commission upon actual prices. Firm F acted as 
agents of firm X for certain purpose such as for 
insuring, shipping and clearing goods. ^ During the 
transaction, the firm X sold all the machinery to com- 
pany O and informed the firm F to credit all tho 
advances made by .firm X to the names of the com- 
pany G who also confirmed this l>y a latter and 
asked tin* firm F to correspond nnd to draw noon 
them in future. There were also changes in the firm 
Y. S. who was the sole proprietor of the firm when 
the order was placed, took some other people into 
partnership but these p rtners gradually retired. 

S a 1 so siibscooentlv retired and TF became the *ole 
proprietor. Company G instituted a suit a*»ainsti 
tho firm F for rendering accounts on the ground 
that the firm Y as their agents had charged far in 
excess of the actual price paid to the suppliers. Firm. 
7 pie ded that it was acting as principal and not 
ns nn agent n»*d even if it acted as an agent, oxis 
ing so’e proprietor IF was not U bio to render ac- 
counts mid at any ratc^th© firm F was not an 
agent of company G : s the relationship of princvpn 1 
and n"o*»t existed between the firm X and S the tn c n 

! nnd, flint the firm Y acted nf» nn agent with re- 
gard to the machinery, the prices of which were mado 


subject to the fluctuations a«d acted us principal with 
respect, to the machinery, the prices of which were 
fixed : 

Held, also that th© change in th e firm Y did notj 
affect this relationship in the absence of notice to 
those dealing with it as the firm as an entity. The 
existing proprietor was, therefore, liable to render 
accounts: 

Hed, further that the firm F was also an agent of 
tho company G r.s .the firm X had not only transfer- 
red the machinery purchased from the firm F to 
company G but also th e entire rights under the con- 
tract. The firm F was, therefore, liable to render 
accounts to firm G for the items for which th e y acted 
as agents. A.I.R. 1938 Lah. 277=182 Ind. Cas. 

438. 

-Relationship— Authority— Mention in deed 


of contract — Liability. . 

Where a person signs a contract in his own name 

without any qualification, he is pnma facte to 0 
deemed to be contracting personally; and in order 
to prevent the liability from attaching to omiself, 
it must appear from the document that he did not; 
intend to bind himself as principal. Contract by 
brother to mortgage property of sister under autho- 
rity from her— Contract signed by brother in hie 
own name— Body of contract describing him as 
“authorised agent aud elder brother": 

Held, that the brother was not personally liable 
under contract. A.I.R. 1938 Mad. 146=46 L.W. 
851= (1938) 1 M.L.J. 63=1937 M.W.N. 1118=174 
Ind. Cas. 799. 

•Relationship— Commission agent. 


^ \ — — w 

Commission agents aro agents within S. 182, con* 
tract Act, but are not agents pure and simple. Com- 
mission agents aro, of course, agents up to a point, 
and to that extent, they stand in a position of active 
confidence towards their principals, but beyond that 
■they are not agents in the real sense of tho term 
and | he relationship between the parties ffoni th n 
jon is one of debtor nnd creditor. A.I.R. 1938 ag- 
264=176 Ind. Cas. 675. 

Relationship — Formality for creating 


3 *No particular formality is required mill, tlmcon- 
... of Agency, and if one person allows or 

causes another man to do a certain act relating t* 
bis property with his consent or knowledge, then 
bo Li -ho docs the act mart be taken i to >1 >eactr 
ing as the other man's agent. A.I.R. lvoo Kang. 
145=177 Ind. Cas. 601. 

.Relationship — Canvasser . 

The position of a canvasser is that of an agent 
who so long as h 0 is acting for his employers, is 
daily or weekly soliciting advertisements or renew- 
wnls. A.I.R. 1936 Cal. 246=40 C.W.N. 694=162 
Ind. Cas. 525. 

Relationship — Liability, if joint or alterna- 

tive. 

Quaere. — Whcthor in India the liability of prin- 
cipal and agent is joint or nltcrn'-tive, that is to 
say, whether in a suit against both principal and 
agent, the p’nintiff mnv have judgment against both- 
of tliem jointly. (103G) 163 Ind. Cas. 331=62 Cal* 
612=39 C.W.N. 461. 

•Relationshin — Lambardar and co-sharer. 


. l\tiaUUII3»U" xyoiMi/ut vtu. _ 

The jural ro'ntion between a lambaraar ana tno 
co-shnrer is that of agent and principal and conse- 
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quently, he must account for the share of profits 
»*vhich he holds as the agent. A.I.R. 1936 Nag. 
71=31 N.L.R. 202 (8up.)=163 Ind. Cas. 179. 

— - — Relationship— President of Municipal Com- 
mittee, whether agent of Committee. 

Agency is the creation of contract, and there is 
no contractual relationship between a Municipal 
Committee and its President, and hence the Presi- 
dent is not an agent of the Committee. A.I.R. 
1936 Rang. 310=164 Ind. Cas. 410. 

Relationship — “Carrying on business through 

agent/' meaning of — ‘Commission agent/ whether 
included in expression. 

Whether a firm is carrying on business at a parti- 
cular place or not is a question of fact. If the firm 
has only an office wh e re business for the firm is 
done by an agent, the question whether it is carrying 
on business at the place where it has its office de- 
pends upon the powers and authority of the agent. 
If the agent h~s authority merely to take orders 
and to transmit them t*> his firm or show samples, 
that is not carrying on business. It would, how- 
ever, be different if the agent has pow e r to con- 
clude binding contracts on his own initiative on 
beha’f of the firm. The expression “carrying on 
business through an agent" means carrying on busi- 
ness through an rgent property and strictly so-called 
under his effective control and this expression does 
not apply to an agent who is a mere post office for 
bringing about contracts or who rets as a general 
agent for divers firms or is a mere broker: 

Held,, that the words “ manager of a European 
firm" in a submission clause meant manager of a 
European firm carrying on business and consequent- 
ly. the appointment of the commission agent of a 
European firm as an arbitrator of the dispute was 
not proper. A.I.R. 1936 Sind 121=29 S.L.R. 292 
=164 Ind. Cas. 1016. 

Relationship— Agent happening to be legal 
practitioner and obtaining vakalatnama from 
principal — Apeot, if ceases to be agent 

An agent, who happens to bo a legal practitioner, 
cannot, by merely obtaining a vakalatnama from 
the principal and on th e strength of it, suing for 
the realisation of the amount due to his principal 
cease to be an agent. A.I.R. 1935 Lnh. 49 = 157 
Ind. Cas. 815. 


•Relationship. 


The doctrine of agency cannot b e applied to de- 
prive the claim of the mortgngeo to be subrogated. 
A.I.R. 1935 Oudh 399=1935 O. W. N. 622=11 
Luck. 224 = 155 Ind. Cas. 905. '1 

Relationship — Partnership and agency — 

Tests — Pleadings — Receipt of share of profits 

One party not bound to disclose name of the 
other — Relationship between parties 
Although a right to participation iu profits is a 
strong tost of partnership and th 0 re m y be eases 
where, upon a simple participation in profit, there 
.» a presumption, not of law, but of fact tha thirl 
" .partnership y c t whether the relation of partner 
Ship does or does not exist must depend upon the 
whole contract between the parties, and that <ir“ 
cumstanco is not conclusive, An ngreement to 
share all profit and .-II loss is an agreement of part- 
ner ship even though the words ‘partner’ or ‘partner- 
ship’ do not occur in the agreement while even though* 
some losses are to be shared in by the parties, the 
ngreement may show that a partnership was not in- 
tended. Tho actual relationship between the parties 


to a transaction is to be determined upon th© real 
character of the transaction between them, whatever 
th© words used in the pleadings be- 

Where A was to take certain work under a con- 
tract from a company, make over the work for 
management to B who would get a certain share in 
the profits, A getting the balance and A w.-.s not} 
bound to disclose B’s name to the company and the 
work w’as to stand in A ’a name as far as the com- 
pany was concerned : 

Held, that A and B were not partners but the rela- 
tionship between them wrs that of principal and 
a 6e n t, inasmuch as the common business was to he 
carried on by B on behalf of A so that A could be 
regarded as principal. A.I.R. 1933 Cal. 204=56 
C.L.J. 172=141 Ind. Cas. 225. 

Relationship — Private instructions to agent, 

effect of, on third party. 

Private instructions issued by a principal to his 
agent are not binding on a third pr.rty unless the 
latter has notice- A.I.R. 1932 All. 540=1932 A. 
L.J. 526=54 All. 557=138 Ind. Cas. 439. 

Relationship. , , 

Contract between A and B — Deposit of security by 
A in B’s name — Bank becoming insolvent — Bank, 
he’d accredited ag e nt of B and B, as the principal, 
was bound to repay th e entire amount of the de- 
posit tq,A. A.I.R. 1932 Lch. 34=32 P.L.R. 819 
=133 Ind.. Cas, 881. 

Relationship of Principal and Agent — Clerk 

in bank acting within scope of authority is agent. 

The clerk in a bank in charge of savings bank 
accounts, through whom alone money could be with- 
drawn, rnd who alone could report to the official 
concerned what a particular depositor desirous of 
withdrawing money has to his credit money in excess 
of what he desires to withdraw, so far, as lie acts 
within the scope of his authority is an agent of 
the bank. 124 Ind. Cas. 180=A.I.R. 1930 All. 
573. j ' I 

——Relationship.: 

Three younger brothers appointed the eldest bro- 
ther rs their attorney to cqllect rents and manage 
tho property. 

Held, that an attorney is, after all, an agent and 
the appointment of an agent could not derogate 
from the proprietary rights of the three brothers. 
101 Ind. Cas. 625=6 Bur. L.J. 45=A.I.R. 1927 
Rang. 157. 

Relationship — Commission agent cannot be 

vendor and agent at the same time — He becomes 
vendor when contract, for making which he was 
agent, has been carried into effect. 

Circumstances may arise in which a person who 
enters into a contract of s le as agent, for example, 
as agent for an undisclosed principal, may bo 
deemed to be either a prineipal or an agent \is-a- 
vt.s the other party to the contract of sale; but in 
;the cyo of the law he cannot be regarded as filling 
at the same time both capacities. In effecting tho 
contract of sale, he must needs have acted either as 
a principal, or as an rgent. Th c agreement nctween 
a commission agent and the party for whom he is 
acting may, at the outset, b e that between a 
prjneip 1 and his agent, and so long as the con- 
tract remains executory the relationship of principal 
and agent may subsist between the parties. Such 
a broker in"y possess a right in certain circum 
stances to stop the goods in transit But after 11 k 
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contract of purchase has been effected the relation- 
ship of the parties quoad the contract of sale 
ceases to be that of the principal and agent, and 
ripens into that of vendor and purchaser, though 
it may be necessary to refer to some other agree- 
ment. for example to ascertain the terms and condi- 
tions of the contract of sale, it may be difficult to 
ascertain whether in any particular case the relation- 
ship between the parties is that of principal and 
agent or of vendor and vendee; but inevitably, it 
must be either the one or the other. Case-law 
referred to. 87 Ind. Cas. 218=A.I.R. 1926 Cal.- 
189. • 


Relationship — In modem business, a so- 

called agent may really be a buyer if he is so 
treated. 

Modern business has given extension to the terms 
“ agent’ ’ and “agency”. In many trades — parti- 
cularly, for instance, in the motor car trade — the 
so-ealied agent is merely a favoured and favouring 
buyer, one who under an overriding contract under- 
takes to do his best to find a market for the manu- 
facturer ’s stock, who is given some special advant- 
ages. such as a special discount or preference in 
complying with his orders; but who in each parti- 
cular contract acts as a buyer from the manufacturer 
and sells at whatever price he can get, unless— -as 
is sometimes flic case — he is, by a special provision 
tin the overriding contract, forbidden to sell too) 
cheaply or required not to spoil the market by ask- 
dng too much. 88 Ind. Cas. 307=49 Mad. 1=30 
C.W.N. 794=6 L.R.P.C. 129=A.I.R. 1925 P.. 
C. 161 (P.C.). 


constituents is not one of prmc^d and agent tat 
of principal and principal. 75 Ind. Cas. JU<>_ 

R. 1923 Nag- 324. 

had as a condition of the mortgage to appoint the 
mortgagee’s nominee as manager of the property, 

JJoUh that the mortgagee had a perfect right 
before lending its money to insist upon the mort- 
gagor appointing manager in whom he had confi- 
dence, and he could not be held, merely because his 
nominee had to bo appointed as manager, to be 
in possession of the property. 61 Ind. Cas. 486 
=28 M.L.T. 351=1920 M.W.N. 631=25 C.W.N. 
265=A.I.R. 1921 P.C. 118 (P.C.). 

Relationship— Agent laying out money on 

insufficient security— Solicitor . 

A person does not become an agent on behalf of 
another merely because h e gives him advice in mat- 
ters of business. Agency is founded upon a 
tr-ut either expressed or implied by which on 0 of 

the pities confides to the other the management 

of some business to be transacted in his name 
Ids account, and by which the o t h c r assumes to do 
the business rud to render an account of t- Am 
essence of the matter is that the principal autho- 
rises the agent to represent or act for him in ^ bring 
dug or to aid in bringing the principal into con- 
tractual relation with a third person. The mere 
fact that plaintiff employed the defendant, in laying 
out or investing a sum of money and that the de- 
fendant undertook and promised to perform and 
fulfil that duty, and that injury resulted by reason 
of the insufficient security is not sufficient to make 


tho defendant liable. 4 B. and 0. 345, Bel. on. 
A solicitor who has been employed as such in a tran- 
saction for investment of money may be liable for 
Negligence in lending money on. sufficient security. 

The liability of a solicitor varies with the ex- 
tent of the part he is employed to take in the tran- 
saction. A solicitor in a mortgage transaction may 
be employed either (1) to invest in a particular 
mortgage or (2) to find securities to be approved 
by the client and then invest the money, or (3) to 
find securities and invest, the client taking little or 
no part in the business. No relation of trustee and 
cestui que trust exists between the parties in the 
first two events and the liability is quite different 
Jin the third case from that in the other two. In 
the third case, the defendant is not liable if the 
plaintiff is shown to have known and approved of 
the investment. 39 Ch. D. 178, Rel. on. (1907) 

6 C.L.J. 580=12 C.W.N. 28. 

Relationship — Indentor — Manufacturer 

sending goods through agent— Relation between 
agent and indentor. 

Although the transaction between a commission 
merchant in Europe and an indentor in Bombay may 
be a contract of sale passing the property from one 
to the other there may be superadded the duty of 
an agent, to his principal, c.g., 4o buy the goods at 
the .lowest price possible. (1903) 5 Bom. L.R. 519. 

16. Remuneration and commission. 

See PRINCIPAL AND AGENT— POWERS AND 
RIGHTS OF AGENT. 

17. Revocation. 

Revocation — Common manager. 

Where an agent has been appointed by several per- 
sons, it cannot be said that under all the circum- 
stances, one of the joint proprietors would b© enti- 
tled to revoke the authority of the agent. A.I.R. 
1936 Pat. 456=2 B.R. 721=17 P.L.T. 865=164 
Ind. Cas. 220. 1 

Revocation — Agency coupled with an inte- 
rest — Revocability . 

A power of attorney 'authorising th© agent to 
exercise (he rights of the Shrotriemdars under Madras 
Act 8 of 1865, when it is an authority coupled 
with an interest*' is irrevocable. 28 Mad. 301 — 
(1904) 16 M.L.J. 143. 

18. Sub-agents. 

See CONTRACT ACT, SS. 190 TO 195. 

19. Suit for accounts. 

See also C. P. CODE, O. 20, R, 16. 

Suit for accounts. 

Principal and Agent — Account, suit for — Agent 
—Limitation. Sec LIMITATION ACT, ARTS. 89, 
90. 

Suit for accounts— Several principals ap- 
pointing one common agent— -Right of one prin- 
cipal to sue for account on his own behalf witn- 

out joinder of others. . . . . 

Generally, wliero ther© are joint principals having 

one agent there can only he one account wtuen 
is a joint account. But where the principals are 
joint, and several, as in the case of co-sharer ramiu- 
dars of a mahal, owning different shares therein, 
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having one Naib or agent, there can be no objection 
jto joint and several accounting and it is competent 
for one c'o-sharer or principal to sue for an account 
of his own exclusive share without reference to the 
others and without making the others parties. A. 
I.R. 1949 Cal. 656. 

Suit for accounts — Commission — Claim to 

set off raised in suit by principal — Withdrawal 
— Subsequent claim for commission — Starting 
point of account. 

Where an agent in a suit by his principal counter- 
claimed for arrears of commission due to him and 
allowed a compromise decree to b© passed declaring 
his set off to be withdrawn, in respect of commis- 
sion for the subsequent period the starting pointl 
of the account will be the date of the written state- 
ment claiming a set-off in the prior suit and not the 
date of the compromise decree declaring the claim 
withdrawn. I. L. R. (1947) Mad. 18=226 Ind. 
Cas. 386=59 L.W. 205=1946 M.W.N. 235=A. 
I.R. 1946 Mad. 470=(1946) 1 M.L.J. 264. 

Suit for accounts — Agent cannot ordinarily 

sue principal for accounts, though accounts are 
complicated — Necessity to investigate accounts 

does not alter nature of suit. 

An agent is not ordinarily entitled to institute a 
suit for accounts against his principal. His suit 
must be for the recovery of the specific amount alleg* 
ed to be due to him from the principal. The niere 
fact that the accounts are complicated would not 
entitle him to sue for rendition of accounts for which 
a principal is not legally liable, but ltj 
is open to the agent to servo interroga- 
tories on the principal or to apply for discovery 
and inspection of his accounts. Similarly, the 
mere fact that in ascertaining the sum due to the 
agent it would be necessary to investigate accounts, 
does not in any way alter the nature of a suit} 
brought by the agent against his principal. A. I. 
R. 1946 All. 489=1946 All. W.R. (H.C.) 619=224 
Tnd. Cas. 273. 

Suit for accounts. 

Preliminary decree — If on taking . accounts, 
amount is found due to agent from principal, Court 
should pass final decree to that effect and not dis- 
miss suit. A. I.R. 1942 Lah. 81=44 P.T,.R. 41 
=1. L. R. (1943) Lah. 151=199 Ind. Cas. 695 

(D.B.) . 

f Overrules A. I. R. 1934 Lah. 708=152 Ind. 
Cas. 133; A. I.R. 1932 Lah. 619=140 Ind. Cas. 
1*5 and A. I.R. 1927 Lah. 701=104 Ind. Cas. 339]. 

Suit for accounts — Forum. 

The general rule is that a suit for accounts against 
a commission agent must be filed at the place whore 
the commission agent works. A. I. R. 1940 Lah. 
171=42 P.L.R. 203=188 Ind. Cas. 299. 

Suit for accounts — Agent’s claim for credit 

for transferred items, when can be allowed. 

Tn a suit for accounts between the principal and 
agent, it cannot be said that the agent is entitled 

in equity to credit for all the items duo to himself, 

though a suit by him for the recovery of any such 
item might he barred, unless the right to account 
as between the parties was one that was subsisting 
on the date of the suit. A. I.R. 1940 Mad. 299— 
1939 M.W.N. 1046 (2)=188 Ind. Cas. 626. 

Suit for accounts — Liability of representa- 
tive of deceased agent to render account — 
Extent of — Accounts and papers already sub- 


mitted to principal — Duty of principal in such 
case — Preliminary decree, if can be passed on 
these bases. 

The representatives of a deceased agent ar e not 
liable to render an account in the sens© in which 
♦the agent, had he lived, might have been called 
upon to do so. The liability to render accounts 
is a personal one attaching to the agent and can- 
not bo enforced against his heirs. But if the* 
principal can prove that he has suffered loss owing 
to breach of duty of the agent, his heirs are liable 
to the extent of the assets of the deceased agent in 
their hands. The burden of proof, however, in 
such a case rests on the plaintiff. It is dear 
that the plaintiff can only succeed in enforcing 
liability against the defendant, in respect of his 
father ’s failure to account to the extent that the 
plaintiff can prove that through this failure loss has 
been caused to the plaintiff. 

The mere fact that -books of accounts have been 
submitted is not by itself sufficient to absolve an 
agent ^from liability to explain the accounts if 
called upon. But the principal is not entitled to 
a preliminary decree merely because the defendant 
has not explained the papers. When all the papers 
have been submitted it is for the plaintiff next tot 
call upon th© defendant to explain the accounts:) 
then on refusal to do so, an account might be 
ordered by the Court. Where all the papers have 
been submitted, it is the plaintiff’s duty to produce 
the accounts in Court with a statement of the 
matters objected to and of wliat balance the plain- 
'tiff claims to be in his favour. A. I.R. 1940 Pat. 
114=6 B.R. 49=21 P.L.T. 129—184 Ind. Cas. 
495. 

Suit for accounts — Obligation of either 

party — Accounts taken and adjusted — Specific 
sum found due from principal to agent — Agent 
has right to sue — Cause of action. 

Whcr 0 a relation between the parties is that of a 
principal and agent, the accounts between them are 
mutual running and current accounts. Th c essen- 
tials of a mutual, open and current account are the 
reciprocity of dealing and the right to mutual dem- 
and; where these are the relations between the 
parties, an account, to be a settled account need 
not be signed provided that it is submitted to the 
party sought to be made liable on it and he has, by 
words or by his conduct, acquiesced in it© correct- 
ness. Until an account is stated between the par- 
ties, the right of either of them is to bring a suit? 
for account and to have accounts taken. But once 
account has been stated, the party in whoso favour 
there is a credit balance has the right to sue for 
the balance due to him. As between a principal 
and ag e nt, the obligation of either party is not; 
confined to the rendering of accounts but includes 
also the payment of any balance which might b e 
found due on taking accounts and where accounts 
are taken and adjusted and a specific sum found 
due from the principal to th e agent, the agent then 
has a right to sue forthwith for recovery of the 
money. In such a case, a cause of action arises to* 
the plaintiff from the fact of adjustment of account 
and time begins to run from the date of the adjust- 
ment. A. I.R. 1940 Pat. 71=2l P.L.T. 41=6 B 
R. 82=184 Ind. Cas. 830. 

Suit for accounts — Sub-agent. 

Principal cannot sue his sub-agent for accounts 
unless »*/> establishes fraud or wrong doing on the 
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part of the sub-agent. A.I.R. 1938 Cal. 12=1. L. 
U. (1937) 2 Cal. 124=173 Ind. Cas. 530. 

-Suit for accounts — Sums not realized due 

t0 irlf c ^ es P r * nc ‘P a l — Credit for such amount. 

Where, on the date of the agent’s leaving the 
business, particular outstanding arising out of credit 
transactions during th e period of agency were really 
realisable rssets, the mere fact that by reason of 
subsequent events, i.e. f either on account of change 
«n the situation of the debtors or because of laches 
or negligence on the part of the principal or his 
agents in making the collections, some of these out- 
standings have not been realised, should not be in- 
sisted on to the prejudice of the agent ev e n in cal- 
culating profits in taking accounts between prin- 
cipal and agent. A.I.R. 1938 Mad. 38=183 Ind. 
Cas . 82 . 

Suit for accounts— Agent entitled to share 

of profits — Interest on principal. 

ru’e of law is that as between part- 
ners or between the principal and an agent who is 
paid for his services by a share of the profits of tho 
business interest on capital is not to be charged in 
taking accounts unless there is some agreement to( 
that effect. An agreement between the principal and 
agent provided that ‘interest expenditure’ was to 
bo al'owed before profit was ascertained: 

TTcI/1, that the parties meant to exclude only the 
payments actually made by way of interest to stran- 
gers and not that the interest on enpital invested 
by the principal was to be allowed before ascertain- 
ment of profit. A.I.R. 1938 Mad. 38=183 Ind. 
Cas. 82. 

1 Suit for accounts — Such right only arises 

if parties are in fiduciary relationship. 

A suit for accounts is founded on the right of the 
plaintiff to receive an account from the other party. 
But such a right can only arise if tho parties are 
An a fiduciary relationship to each other. A.I.R. 
1938 Nag. 254=176 Ind. Cas. 675. 

Suit for accounts — Principal in possession 

of account-books — Duty of. 

An agent merely by handing over to his principal 
a set of account-books is not absolved from the lia- 
bility to explain them; but where the principal whor 
is in possession of all the account-books sues his 
agent for accounts, he is expected to disclose such 
particulars as will establish a prima facie liability 
of the agent to account. It is not open to uny 
principal, who has got all the accounts of his agent* 
in his possession, fo employ the machinery of the 
Court for examining his accounts on the off-chance of 
making hiR agent liable for any sum which, on such 
examination, may he found duo from him. A.T.R.i 
1938 Pat. 392 = 4 B.R. 797=177 Ind. Cas. 133. 

Suit for accounts — When maintainable. 

There cannot be, in law, a suit for accounts unless 
tho defendant in the suit i9 under an obligation to 
render accounts to the plaintiff. The principal owes 
no obligation to render accounts to the agent. Hence, 

. : m agent cannot maintain a suit for accounts against 
the principal ns defendant. The mere fact that in 
ascertaining the sum due to the plaintiff, it would 
bo access: ry to investigate accounts, docs not. in 
any wav. alter the nature of tho suit. A.I.R. 1937 
Cal. 359=41 OWN. 703=1. I*. R. (1937) 2 Cal. 
259=169 Ind. Cas. 930. 

■ Suit for accounts. 

Principal cannot select single transaction and olnim 


on it without adjusting rights and liabilities in res- 
pect of other transactions between them. A.I.R. 
1937 Nag. 172=1. L.R. (1937) Nag. 85=168 Ind. 
Ccs. 190. 

— ? — Suit for accounts — Joint and several princi- 
pals — Death of one — Suit by survivor against 
agent for rendition of accounts — Time, when 
begins to run — Limitation Act (IX of 1908), 
Sch. I, Art. 89 — Contract Act (1872), S. 201. 

Where there are two or more principals who are 
“joint and several*’ and one of them dies, the agency 
terminates only rs regards the deceased principal’s 
representatives. It continues as regards the surviv- 
ing principal. Consequently, period of limitation 
for a suit against the agent for rendition of accounts 
docs not begin to run from the death of the deceased 
principal ns against the surviving principal. The 
surviving principal may file such suit within three 
years of the termination of the agency as against 
iiim. A.I.R. 1936 Cal. 650=41 C.W.N.. 27=64 
C.L.J. 587=166 Ind. Cas. 608. » 

Suit for account — Suit, if should be one for 

an account — Principal objecting only to certain 
items of agent’s account — Suit in respect of 
those items, if sufficient. 

The agent is the accounting party, and th e ordi- 
nary form of suit between a principal and an agent 
should be a suit calling upon the agent to account 
generally, but if the principal is in the main satisfied 
with the agent’s accounts, and only takes objection 
to certain items therein which he is prepared to spe- 
cify, th e n tho result of bringing a suit in regard 
to these particular items only is to relieve the agent 
of considerable burden. Hence* the suit need not 
be for an recount, A.I.R. 1935 Rang. 209=157 
Ind. Cas. 166. 

Suit for accounts— -Agency admitted— Docu- 
ments withheld — Liability. .. 

Where, in a suit for th e rendition of accounts on th© 

allegation that the defendants were the agents of a 
joint Hindu family of which the father of the plain- 
tiff was the knrta tip to 1923, and thereafter tho 
plaintiff No. 1 became the Tcarta, originally tho de- 
fendant No. 1 half-heartedly denied that h 0 had 
anything to do with the collection of rent, but was 
subsequently forced to admit, being confronted with 
certain documents, that he was entrusted with the 
duty of collecting rent, and that defendant No. 0 
was associated with him in that work: 

Held, that in such a case tho Court would bo justi- 
fied in pasing a preliminary decree directing the 
defendants to render an account of what they receiv- 
ed in course of their employment os agents on behalf 
of tho plaintiff’s family and that since the liability 
of the defendants to render account arose from the 
facts admitted in tho pleadings, a preliminary decree 
should be passed directing that an account bo taken 
from the defendants. The fact that the plainiff is 
in possession of certain documents and is withholding 
.them cannot have the effect of relieving the defen- 
d exits of their liability to render account if they are 
otherwise liable: 

Held, also that there i-ould not be said to hav© 
been two successive contracts of agency. AJter the 
death of tho father, they continued the services of 
the defendants who were not the agents of the plain- 
tiff personally but of the family of which tho plain- 
tiff became the Varta on the death of his father. A. 

I R. 1934 All. 553=1934 A.L.J. 453=3 A.W.R. 
617=150 Ind. Cas. 151. 
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Suit for accounts — Agent’s right to sue for 

accounts — Special circumstances — Insurance 
agent’s right to sue — Contract Act (9 of 1872), 

S . 23. 

It. cr.nnot be laid down as a hard and fast lule 
'that under no circumstances cau an agent call on his 
principal to render accounts. On the other hand, 
where the accounts between a principal and agent 
are of so complicated a nature that they cannot be 
satisfactorily disposed of in an action at law, an 
agent has a right to have an account taken. 

Where the plaintiffs were to be remunerated by a 
commission calculated on the premia paid on all 
policies effected or introduced through the plaintiffs: 

He'd, that they were entitled to call upon the de- 
fendant company to rendition of accounts. A.I.IL 
1938 Lah. 483=144 Ind. Cas. 505. 

Suit for accounts — Limitation — Duty of 

agent to satisfy principal of reasonable diligence 
— Agency, termination of — Cause of action for 
suit — Limitation, when begins to run — Hyderabad 
Limitation Act (2 of 1322-F), S. 76. 

T), a commission agent was paid Rs. 5,500 for buy- 
ing cotton and cotton seeds and for selling them at a 
profit in Bombay. Out of this amount, certain bales 
of cotton and certain quantity of cotton seeds were 
consigned to Bombay with the knowledge of the 
plaintiff. D had paid only Rs. 1,000 in respect of 
the goods. On being asked to settle the accounts 
of the balance, I) evaded and finally refused. 
Plaintiff alleged that 1) had kept the cotton for a 
period without any reason during which time the 
price of cotton rose from Rs. 400 to Rs. 500 seve- 
ral times, and filed a suit, for Rs. 8,000, the amount 
due from D : 

Held, (i) that D as agent was legally bound to i 
satisfy the principal, the plaintiff, that ho acted 
with reasonable diligence and skill and in the in- 
terests of the principal . 

(it) that, 7> would bo deemed to have ceased to- 
be an agent of the plaintiff from the day when the 
plaintiff stopped T) from selling goods or when the}' 
w e r 0 sold and the price was received by 77; 

'(tit) that the suit being one for accounts, limi- 
tation would begin to run from the date on which 
7> ceased to be the agent of the plaintiff or at the 
most when he received the price of the goods sold 
nnd that the suit was governed by Art. 7f> of the 
Hyderabad Limitation Act. (1933") 142 Tn<l. Pas. 

428. 

Suit for accounts — Sub-contract — Relation- 
ship of agency not constituted — Suit for rendi- 
tion of account-r-Maintainability. 

A sub contract was e nt c red into by a contractor 
undertaking some building work of a railway com- 
pany with another contractor on certain percentage 
basis. The sub-contractor sued the railway con- 
tractor for rendition of accounts: 

Held, flint under the circumstances a suit for •*eji- 
dition of accounts couhl not lie, as there was no 
relationship of principal and agent, between the 
two contractors for realizing money from the rail- 
way company, nor was there any privity of contract! 
between the sub-contractor and the railway company 
and that a suit for a specific sum due to him should 
have been brought. 32 P.L.R. 137=130 Tnd. Pas. 
54= A . T . R . 1930 Lah. 1062. 

Suit for accounts. 

A principal can sue an agent for a sum of money 
had nnrl received on his behalf and may also bring 
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a suit for accounts. 109 Ind. Cas. 867= A. I. R.- 
1929 Lch. 94. 

Suit for accounts — Principal suing agent for 

accounts of money borrowed by agent on prin- 
cipal’s credit — Concession given by creditors to 
principals will not reduce agent’s liabilities. 

Where principal was suing to make the agent ac- 
count for all the mon c y the agent had raised by 
borrowing on the principal’s credit: 

Held (Per Krishnan, J.) . — The agent was bound 
to account for all these moneys. The fact that some 
creditors at the request of the principal gave him, 
concessions or that others did not enforce their debts 
against him in time has nothing to do with the lia- 
bilities and rights as between the principal and agent- 
There is no reason why the defaulting agent should 
get the benefit of any advantages gained by tho 
principal by his own exertions. 102 Ind. Cas. 561 
=1927 M.W.N. 118=38 M.L.T. 256=38 M.L.T. 
56= A. I .R. 1927 Mad. 478 (F.B.). , 

Suit for accounts — Suit for accounts and 

suit to re-open settled account — Distinction. 

A suit by a principal for accounts on tho allega- 
tion that the defendant, his agent, has not rendered 
any account, has manifestly an entirely different 
scope from that of a suit in which a principal alleg- 
es that the defendant, his agent, has rendered ac- 
counts and prays to hav e them re-opened or to have 
liberty to surcharge and falsify them, on the ground 
of fraud or material error. It is only in the case 
.of sett’ed accounts that liberty has to be obtained 
by a plaintiff to surcharge and falsify. 13 C.L..T. 
165, Foil. 90 Ind. Cas. 944=52 Cal. 765=A.I. 
R. 1925 Cal. 1069. 

Suit for accounts. 

Where it was found that the accounts had not) 
been explained by the agent without finding whe- 
ther any item required explanation or had been 
wrongly or falsely entered , and a decree was pass- 
ed in favour of the principal : 

Held, that the decree passed under such circum- 
stances could not. be justified. 90 Tnd. Cas. 944 
=52 Cal. 7G6=A.I.R. 3925 Cal. 1069. 

Suit for accounts — Two principals — Right to 

demand account. 

Where an agent lias to account to more princi- 
pals than one they must, all sue and he is not lia- 
ble to render separate accounts in separate suits 
to each of jts principals to whom jointly he is ac- 
countable. 62 Tnd. Cas. 766 (Cal.). 

Suit for account*; — By agent. 

A11 agent cannot maintain a suit against his prin- 
cipal for rendition of accounts except where he makes 
out a special case such as that the account between 
him and the principal is of a complicated nature. 
Plaintiff must satisfy the Court in order to entitle 
him to an order for account from tho defendant, 
that the defendant is an accounting party. 78 Tnd. 
Cas. 846=A.I.R. 1925 Sind 173. 

Suit for accounts — Demand — Principal suing 

for share of profits — No demand and refusal of 
accounts — Agent liable to account for all profits 
received. 

In a suit by the principal against agent for rents 
nnd profits of the suit property, if there was no 
demand and refusal of accounts, th 0 agent is liable* 
to account for all tin* amounts received on behalf of 
the plaintiff. Tt is immaterial in such a ease whether 
Art. 89 applies on th 0 ground of agency, or Art. 120 
applies on the ground of absence of specific contra^ 


PRINCIPAL AND ACENT — 19. Suit for accounts. 



PRINCIPAL AND AGENT 


2191 


19. Suit for accounts. 


2192 


of agency. 114 Ind. Cas. 364=A.I.R. 1928 Mad. 
1236. 

-Suit for accounts — Demand necessary. 

If all the papers arc submitted, the principal is 
bound to call upon the agent to explain th 0 ac- 
counts and if tlio agent expresses liis willingness to 
explain the accounts, if called upon to do so, and 
avers that he had never been so called upon the 
suit can be dismissed as being one without a cause 
of action. 90 Ind. Cas. 944=52 Cal. 766=A.I. 
R. 19*5 Cal. 1069. 

-Suit for accounts — Limitation. 

Where there was no specific contract of agency 
between the parties Art. 120 should b e applied and 
not Art. 89. A.I.R. 1922 Mad. 150 (F.B.), 

Foil. 114 Ind. Cas. 364=A.I.R. 1928 Mad. 1236. 

-Suit for accounts — Nature and scope — 

Plaintiff must produce and prove the accounts 
and erroneous entries and the Court is to decide 
upon such particulars treating each separate 
item. 

In a suit for accounts it lies upon the plaintiffs to 
point out the entries in the accounts which they allege 
to be erroneous, or in respect of transactions not 
shown in th e accounts, to state what monies 'have 
been received and not credited and the Judge will 
have to deal with questions thus raised between the 
parties, treating each item separately. In such 
a case it is the plaintiff’s duty to produce the ac- 
counts in Court together with a succinct statement 
of what they contain, and what the balance is, 
whether in his favour or against him. 90 Ind. 
Cas. 944=52 Cal/ 766= A.I.R. 1925 Oil. 1069. 

Suit for accounts. 

A suit for account is not maintainable by the 
owner of an estate against a Tahsildar appointed 
by a Receiver to his estate. Such a suit is really 
on the same basis ns a bill of discovery and it can 
be sustained only on proof of fiduciary relation be- 
tween the parties; but the Receiver is not a repre- 
sentative of the owner, lie is an officer of the Court. 
62 Ind. Ois. 768=26 C.W.N. 992=A.I.R. 1921 
Cal. 516. 

Suit for accounts — No suit for accounts by 

an agent. 

Obiter dictum. — There can be no suit by tin agent 
against the principal for accounts, there being no, 
.liability of a principal to render accounts. The 
agent can onlv sue for balance on account. 12 N. 
L.R. 174=37 Ind. Cas. 510. 

Suit for accounts by principal — No set off 

pleaded by agent — Involves an undertaking to 
pay whatever is found due to agent — No claim 
for set off necessary — C. P. Code Act (15 of 
1882), Ss. 215-A. 216 — Decree in account cases. 

A suit for account by a principal against an 
agent, where the agency is not denied, necessarily 
involves an undertaking by (he plaintiff to pay to the 
defendant any sum that may be found due to the 
defendant by him on the taking of accounts, and it 
in necessary that the defendant should plead a set- 
off nr counter claim. Hence, where a suit, was 
brought against an agent for rendition of accounts, 
and the agent expressed himself as ready and will- 
ing to render the accounts but alleged that, on such 
accounts being taken money would be found due to 
him without specifically praying, for a decree, and 
the Court granted a decree to the agent upon the 
finding that money was really due to him: 


Held, that the decree was justified with reference 
to the proisions of Ss. 215-A and 216 of the Code 
of Civil Procedure, 1882. (1910) 7 A.L.J. 543=^ 

6 Ind. Cas. 162=32 A. 525. 


for accounts. 

The law does not impose any duty upon a plaintiff, 
who calls on his agent to account first to satisfy the 
Court that there is or ought reasonably to have been 
some surplus in the hands of agent. The fact of 
agency being established it is the duty of the Court 
|to fix a date for the furnishing of the accounts. The 
plaintiff has only to show that the defendant is an 
accounting party and then it is for the defendant to 
prove the amount of his receipts. 1 A.L.J. 347= 
1905 A.W.N. 1. 


20. Suits. 


Suits. 


Hold on facts that the suit by agent against prin- 
cipal was for indemnity and not for accounts. A. 
I.R. 1940 Mad. 504=1. L.R. (1940) Mad. 296=51 
L.W. 171i=(1940) 1 M.L.J. 173=1940 M.W.N. 
597=191 Ind. Cas. 598. 


■Suits. 


It is not every suit by principal against agent and 
xnce versa that is excluded from the cognizance of 
Small Cause Court. A.I.R. 1938 Mad. 789=(1938) 
2 M.L.J. 76=47 L.W. 793=1938 M.W.N. 707= 
176 Ind. Cas. 806. 

Suits., 

Suit by agent against principal for specific sum 
alleged to be duo to him in Tegard to certain dealings 
is not one for accounts and is triable by Small Cause 
Court. A.I.R.' 1938 Mad. 707=47 L.W. < 554= 
1938 M.W.N. 613=(1938) 2 M.L.J. 112—177 Ind. 

Cas. 631. 

•Suits. 


Suit by agent on behalf of undisclosed principal 
-Death of agent— Agent’s representatives not 
ought on record— No right to principal to continue 
c suit. See C. P. CODE, O. 22, R. 1. 17 M. 
.J. 116. 

.Suits— Falsely contracting as agent— Un- 


oUllb rcuact./ — 1 

sclosed principal — Suit on contract. 

Plaintiffs sued to recover Rs. 25,000 in respect ; of 
each of three contracts for tl» 0 purchase and sale 
iutc. The Court found ns a fact that m the 
msaction in suit the plaintiff purported to act 
a broker to t ho defendant bnt really acted ns 
incipal and that this was without the knowledge 
J consent of the defendant: 

Held that S. 236 of th e Contract Act was a bar 
plaintiff ’s action. (1907) 11 C.W.N. 609=34 
628. 

21. Termination of agency. 


Termination of agency — Insurance agency — 

Termination — Notice. 

[Construction and requisites of a valid notice 
considered.] A.I.R. 1946 P.C. 6= (1945) 2 M.L. 
.T. 496=1946 M.W.N. 59=12 B. R. 350=223 Ind, 
Cas 15=50 C.W.N. 73=72 I. A. 315 (P.C.). 

Termination of agency — Power-of-attomey 

executed by minor’s certificated guardian — Ter- 
mination of agency — Authority, if ceases merely 
on minor’s attaining majority. 
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Where a certificated guardian of a minor has 
executed a power-of attorney in favour of a cer- 
tain person to act for th 0 minor, the agency of 
such a person can terminate only in accordance 
with the provisions of 8. 201 and other relevant? 
sections of the Contract Act. The authority of 
such a person to act for the minor cannot be 
deemed to have ceased merely on the attainment of 
majority by the minor. A.I.R. 1946 All. 1=1945 
A.L.J. 361=1. L.R. (1945) All. 882=1945 O.W. 
N. (H.C. ) 302=1945 A. W.R. (H.C.) 308 (2)=222 
find. Cas. 375. 

Termination of agency — Reasonableness of 

notice is question of fact. 

The question as to what is the reasonable period 
of a notice for the termination of an agency by 
the principal is a question of fact and the Appel- 
late Court will not interfere with the trial Court’s 
finding on that question in the absence of anything 
to show that the trial Court took into account any 
fact or circumstances which it ought not to have consi- 
dered or that it omitted to consider any admissible 
circumstance. A.I.R. 1944 Bom. 166=46 Bom.. 
L.R. 279=1. L. R. (1944) Bom. 637=214 Ind. 
Cas. 305. 

Termination of agency. 

In determining the reasonableness of the notice, 
a very important element to be taken into considera- 
tion is the nature of the employment. Firm appoin- 
ted Chief Agents of an insurance company: 

Held, that taking everything into consideration, 
4h e case was of exceptional character and, therefore, 
two years’ notice was reasonable. A.I.R. 1944 
Bom. 166=46 Bom. L.R. 279=1. L.R. (1944) Bom. 
637=214 Ind. Cas. 305. 

Termination of agency — Life Assurance. 

Company appointing D as Chief Agent for Gujrat 
— 7) allowed to secure business for company in name? 
of 7? and Co. with certain others as partners — 
Company recognizing and holding 1) alone responsible 
for all cash transactions — Employment of agent be- 
ing personal contract of agency, held to be ”evoca- 
ble. A.I.R. 1944 Bom. 166=46 Bom. L.R. 279 
=I.L.R. (1944) Bom. 637=214 Ind. Cas. 305. 

Termination of agency — Managing agents — 

Question whether termination of employment on 
ground of misconduct was justified — Test — 
Principles applicable in case of master and 
servant, if apply. 

Where the question is whether the termination of 
the employment of a certain firm as managing agents 
of a certain company on the ground of misconduct, 
Was justified, it is not, correct to say that the same 
principle does not. apply to such agents as in the 
case of master and servant. In each case, the ques- 
tion must bo whether the misconduct proved, or rea- 
sonably apprehended, has such a direct hearing on the 
employer’s business, or on the discharge by the em- 
ployee of that part of the employer’s business in 
which he is employed as to seriously affect to threaten 
to seriously affect, the employer’s business or the 
employee’s efficient discharge of his duty to his 
employer. The nature of the particular business, 
and the nature of the duties of the employee, will ro- 
qujro to be considered in each case in order to< 
arrive at a just conclusion on the question, but the 
principle remains the same. A.I.R. 1944 P. C. 
17=57 L.W. 98=48 C.W.N. 181=1944 A.L.J. 
93=20 B.R. 462=(1944) 1 M.L.T. 227=46 Bom., 


L.R. 324=1944 M.W.N. 337=78 O.L.J. 113= 
1944 A. W.R. 28=1. L.R. (1944) Kar. (P.O.) 57 
(Sup. )=211 Ind. Cas. 434 (P.O.). 

Termination of agency — Agency, unless it 

is for fixed term, continues and is terminated at 
principal’s pleasure — Agency is personal. 

An agency, unless it is for a fixed term, obviously 
continues and may be terminated at the pleasure of 
the principal. By its very nature, it is personal, 
neither transferable nor assignable and depends en- 
tirely on the agreement made with the principal. 
A.I.R. 1943 Sind 197=1. L.R. (1943) Kar. 49= 
211 Ind. Cas. 162. 

(22) Third parties. 

See CONTRACT ACT, SS. 226 TO 238. 

(23) Undisclosed agent. 

See CONTRACT ACT, 8. 231. 

(24) Miscellaneous. 

Agent losing office during suit — Suit can be 

decreed in principal’s favour. 

If a party has two agents both fully accredited 
either can bring a suit on behalf of the principal 
without the concurrence of the other. And if in the 
course of a suit brought by an agent his powers are 
taken away, there is nothing to prevent a decree 
being passed in favour of his principal. So dso 1 
if one of two Lambardars of a mahal brings a suit 
for ejectment on behalf of the proprietary body 
without the concurrence of the other Lambardar, a 
decree can be passed even after the plaintiff Lam- 
bardar has been relieved of his office. 78 Ind. Cas. 
722= A.I.R. 1925 Nag. 32. 

Commission on sale ordinarily means on a 

completed sale. 

Where one of the terms of a contract between a 
vendor and purchaser, which provided that the com- 
mission payable to a commission agent should bo 
paid by the purchaser and not by the vendor was 
that the whole contract, was subject to the title 
being approved by a vakil: 

Iclcl, that the contract to pay commission by the 
purchaser was also subject to the approval of the 
title by the vakil. 

Wh<»rc the plaintiff says, “ the defendant enagaged 
me for the purpose of purchasing a house. The 
terms of the engagement. wer c that I should negotiate 
for the purchaser at a commission of 2 per cent, on 
the purchase price.” 

TTclil, in the absonce of words to the contrary, 
“ purchasing a house” means the completion of the- 
purchase of that house- It does not mean a condi- 
tional contract, or even an unconditional contract, 
for the purchase and sale of it. In the same way 
“the purchase price” means the price paid and noti 
the price agreed to bo paid conditionally or uncon- 
ditionally. 4 T.L.R. 541, Foil. 76 Ind. Cas. 
756=18 M.L.W. 560=33 M.L.T. 3=1923 M.W. 
N. 675= A.I.R. 1924 Mail. 212=45 M.L.W. 409. 

Contract Act, S. 231, Para. 2 — “Discloses 

himself’’. 

The words “discloses himself” in para. 2 of S. 231 
of the Contract Act should be construed striotly, 
There is no right of repudiation if the principal is 
disclosed by any other means than by the principal 
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himself. The second clause should be read as gov- 
erned by the preceding clause which is restricted 
to cases where "an agent makes a contract with a 
person who neither knows nor has reason to sus- 
pect, that he is an agent." (1904) 6 Bom. L.R. 
731=32 B. 356. 

PRINCIPAL AND SURETY. 

Se c (1) CONTRACT ACT, 8S. 124-147. 

(2) SURETY . 

PRINTER. 

See (1) CONTEMPT OP COURTS ACT. 

(2) PENAL CODE, SS. 499 AND 500. 

(3) PRESS AND REGISTRATION OF BOOKS 
ACT, 1867. 

(4) PRESS (EMERGENCY POWERS) ACT, 1931, 
S. 18 (1). 

(5) TORT— DEFAMATION. 

PRINTING PRESSES AND NEWSPAPERS 
ACT (21 OF 1867) — Declaration by printer — 
Presumption. 

A statutory declaration of printership raises a 
presumption of his liability ns printer and publisher. 
(1909) 32 M. 338=9 Cr. L.J. 506=5 M.L.T. 415 
=2 Ind. Cas. 193. 

Penal Code, Ss. 124-A and 7— Printer’s 

liability. 

The declared printer of a newspaper is responsible 
for seditious articles published therein unless he ran 
establish that in fact he had nothing to do with them. 
And he is technically guiltv of an offence under S. 
124-A, Penal Code. * 38 Cal. 227=12 Cr. L.J. 354 
= 10 Tnd. Cas. 954. 

Ss. 1 and 3 — ‘Book,’ meaning of — If includes 

a nart of a bonk or a oamnhlet. 

The word 'book' ns defined in S. 1 £»f the Act in- 
cludes rlso part of a book or pnmphlct so that thet 
printer of a pamphlet must print his name and place 
of printing as otherwise he commits a breach of the 
provisions of the Act. 14 Bom. L.R. 40=13 Cr. 
L.J. 139=13 Tnd. Can. 827. 

Ss 3 and 12 — Preccec. 

The two sections do not deal with intention, '.nd 
'if the Rule in S. 3 is not complied with, an offene.o 
/H5 committed and is punishable under S. 12. Tho 
spction means that the name of the printer ns sneh 
and the name of the publisher ns such must be printed 
and the object is that the paper should clearly inti- 
mate who is liable as printer and who is liable ns 
publisher. A note that, a printer printed a news- 
paper in a certain press, for a certain man does 
not mean an intimation as to the publisher accord- 
ing to the section. A publisher cannot be dcs- 
eribed :s ‘Manager’ instead of ns * Publisher’ mere- 
ly because tho manager and publisher of many 
papers are identical, the terms of the Act must be 
sfrictlv complied with. 5 P.R. 1909 Cr.=15 P. 
W If.' 1909 U r =10 Cr. L.J. 195=142 P.L.R. 
1909=9 Tnd. Cas. 978. 

S. 6 — Declaration — Refusal of District 

Magistrate to authenticate— Revision. 

The proceedings of a Magistrate in refusing toi 
authenticate a declaration under R. 6 of the Act is 
a purely ministerial act in which the TTigh Court 
could not interfere. 19 Cr. L.J. 621=27 P.W.. 
R 1918 Ur. =21 P.R. 1918 Cr. = 137 P.L.R. 1918 
— • 1 :"> Tnd. ('ns. 525. 


S. 7 — Declaration by printer — Liability of 

printer. 

The person who subscribes to the declaration under 
the Printing Presses and Newspapers Act must be 
presumed under S. 7 to be cognizant of all that lie 
was printing and publishing and, in the absence 
of ;* iiy evidence to the contrary, his liability in tlie 
matter cannot be gainsaid. (1907) 7 C.L.J. 49= 
35 C. 141. 

S. 7 — Liability of Printer — Absence of good 

faith — Onus . 

S. 7 applies both to civil and criminal proceed- 
ings. It makes the printer responsible whoever 
may be the writer of the seditious .articles in the 
paper. The onus is on the printer to prove absence 
jin good faith. Absence with a view of merely 
shirking the liability and with knowledge that! 
seditious articles will be written is not absence is 
good faith. (1908) 35 C. 945. 

S. 7 — Presumption of liability. 

A declaration by a person as printer of a news- 
paper raises a presumption that he is liable as 
printer and publisher of the seditious articles there- 
in and his guilt is established if the presumption 
>is n ot, rebutted. 32 Mad. 338=5 M.L.T. 415=9 
Cr. L.J. 506=2 Ind. Cas. 193. 

PRIOR AND PUISNE MORTGAGE. 


Sec T. P. ACT, SS. 74 AND 75. 

PRIORITY. 

Sec (1) C. P. CODE, 8. 73. 

(2) CROWN DEBTS. 

(3) MORTGAGE. 

(4) REGISTRATION ACT, S. 50. 

(5) T. P. ACT, SS. 76 AN D 101. 

PRISONS ACT (9 OF 1898), S. 3— Borstal 

Institution, held to be a prison. 

Per ZJunfcfep, J Obiter .— The Borstal Institu- 
tion and Training School at Thnyetmyo are prisons 
within the meaning of the definition in 8. 3, Pri* 
sons Act of 1894. A. I. R. 1936 Rang. 485=38 
Cr. L.J. 33=14 R. 625=165 Ind. Cas. 575 (F. 
B.). " ' 


S. 3 (2) — “Criminal prisoner” — Approver, if 

:omes under. 

An approver is not a convicted person, but when 
iis detention is ordered by a Court of Law under 
^ 117 (3). Cr. P. Code, he comes within the category 
>f ‘Criminal Prisoner.’ as defined by S. 3 (2) of 
he Prisons Act. A.I.R. 1931 Lah. 476-3-. P.L. 
, j 631=32 Cr.L.T. 013=132 Ind. Cas. 


S. 3 (2) — Approver if a “Criminal prisoner.” 

An approver detained in custody under S. 337, 
Cr. P. Code, comes within the definition of a ‘crimi- 
nal prisoner’ in S. 3 (2) of the Prisons Act. A.f.' 
R 1931 Lah. 353=32 Cr.L.J. 785=32 P.L.R. 423 


=12 L. 604=131 Ind. Cas. 625. 

S. 3 — Under-trial prisoner — If a “criminal 

prisoner” — Under-trial prisoner is a prisoner — 
Judicial lock-up is a prison. 

An under-trial prisoner is a prisoner. A person 
committed to custody in pursuance of a warrant or 
an order of a Court exercising criminal jurisdiction, 
though not. convicted, is a criminal prisoner within 
sub-S , (2) of S. 3. 

A judicial lock-up is a prison within the meaning 
of that expression used in the Prisons Act. 76 Ind. 
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Cas. 29=4 Lah. 448=25 Cr.L.J. 93=A.I.R. 1924 
Lah. 257. 

S. 4 — S. 4, Prisons Act, imposes upon the Local 

Government the duty of providing for prisoners’ ac- 
commodation in prisons as ordained by that Act. A. 
I.R. 1931 Lah. 476=32 P.L.R. 493=12 L. 635=32 
Cr.L.J. 913=132 Ind. Cas. 519. 

S. 31 — Where the Police refused to allow the 

legal advisers of the accused to interview him and 
refused to allow the relatives of the accused to supply 
him food and clothing during Police investigation : 

Held, that a person who is merely arrested on sus- 
picion during the course of a Police investigation 
cannot be placed on a worse footing than an uncon- 
victed criminal prisoner to whom such amenities are 
allowed under Ss. 31 to 33 of the Prisons Act and 
the conduct of the Police was unjustifiable. A. I.R. 
1932 Lah. 13=12 L. 211=32 Cr.L.J. 1022=32 P. 
L.R. 935=133 Ind. Cas. 288. 


S. 33 — Default of decree-holder. 

When a civil prisoner was released by the Jail 
authorities for non-supply of the clothing to be sup- 
plied to him under S. 33 but it was discovered that 
the requisition on the arresting creditor was wrongly 
addressed and did not reach him till four days after 
the petitioner was released. 

Held, that A was released for a mistake of the 
Jail authorities and not for any default of the decree- 
holder under S. 33. 5 Bur.L.T. 159=6 L.B.R. 61 
=17 Ind. Cas. 911. 

S . 40 — Under trial prisoner detained in jail asking 

permission of Tail Superintendent to interview cer- 
tain person — Permission refused — Prisoner moving 
Court ordering his detention — Application rejected by 
Court. 

Held, that neither the High Court nor the tnal 
Court had any jurisdiction to go into the quest : on 
whether the Superintendent had or had not disregard- 
ed or observed the provisions of the Prisons Act in 
this respect ; and that presuming the order of the 
Superintendent was improper that prisoner’s repress 
lay to the superior executive authority. Apart from 
enforcement of writ in such cases. Court has no 
power of supervision over the administration of a 
prison. A. I.R. 1932 Lah. 390=33 Cr.L.T. 531= 
33 P.L.R. 722=14 L. 182=137 Tnd. Cas. 851. 


S. 42 — Communication with prisoners — 

Prisoner reading it commits abetment of offence. 

The first accused was a prisoner at the Penitentiary 
and the second accused an uncle of the first. The 
second accused received a wire from a relation at 
Coimbatore which contained matters pertaining to the 
first accused. He wrote a message on the back of 
the telegram intending that that writing shou'd be 
read bv the first accused, and handed the telegram 
to a Jail Warder who was employed to, and did, carry 
the telegram to the first accused in the jail. The 
latter, thereupon, read the telegram as well as the 
communication written on the back of it and wrote 
a reply on the back of the same telegram and handed 
it to the warder for being carried to the second 
accused . 


Held, that the 1st accused was rightly convicted 
of an offen''e under S. 42 of the Prisons Act read 
with S. 107, T. P. Code. A prisoner can ab^t the 
communication to himself. 72 Ind. Cas. 609=24 
Cr.L.T. 449=18 M.L.W. 80=1923 M.W.N. 274 
= A .I.R. 1923 Mad. 596=44 M.L.J. 585. 


S. 42 — Newspapers — Carrying a bundle of 

newspapers from a prisoner, is an offence. 

Carrying a bundle of newspapers from a prisoner 
inside the jail, to one, outside the jail premises, is an 
offence under S. 42 read with Art. 485 of the Bom- 
bay Jail Manual, 1911. 83 Ind. Cas. 342=26 Bom. 
L.R. 267=25 Cr.L.J. 1382=A.I.R. 1924 Bom. 
385. 


S. 46 (12) — Torture of convicts — Extent of. 

Whipping for insubordination may be legally ad- 
ministered in jails under proper precautions and in 
accordance with the rules given in the Jail Manual. 
In prisons where habitual and other long term con- 
victs are confined, such a whipping for the purpose of 
enforcing discipline may, at times, be a regrettable 
necessity, but it is not arguable that an illegal and 
unauthorized beating or torture can afford a 
in the case of alleged insubordination. A. I.R. 1940 
Lah. 210=41 Cr.L.T. 639=1. L.R. (1940) Lah. 
521=188 Ind. Cas. 440. 

S. 52 — Conviction under— Sustainability — 

Prisoner going on hunger strike — -First breach 
of prisoners’ discipline — No evidence that 
Superintendent considered it not adequately 
punishable by him. 

Where the conduct of the prisoner in going on a 
hunger strike constituted his first breach of prisoner s 
discipline and there is no evidence to show that his 
offence was considered by the Superintendent as not to 
be adequately punishable by the infliction of any 
punishment which he himself had power to award 
under the Prisons Act, the conviction of the priso- 
ner under S. 52 of that. Act cannot be sustained. 2 

D.R. 105. , , . 

S. 52 — “District Magistrate” or “Magis- 
trate of the First Class”. 

"District Magistrate,” and “Magistrate of the 
p! ret riocc n ns used in S. 52 of the Prisons Act f do 
Tot include' a' Presidency Magistrate. A Presitog 
Magistrate, therefore, has no .n,r,sd ct.on to try^r, 
soners for offences under S. 52. 32 Man. .*ua— iu 

r r I T. 393=3 Tnd. Cas. 885. 

S 54 — Penal Code (45 of 186 0). S. 186 

—Refusal by Subordinate Medical Officer 

submit to search— Order of J a . ll< ? r 7'° f f f i ! nC T *|, or 

Where a medical officer suspected by the Jailor 
to be conveying a letter to a prisoner refused to sud- 
mit himself for search, the offence is one under b. 
iRA | |> Code and not under S. 54 of the Prisons 

. r- i \ ( \ T A10 91 Tnd CaS . 


667 . . 

PRISONERS ACT (3 OF 1900), Ss. 2, 11. 

See Coroner’s Act, S. 24. 

S. 3 — Applicability — Accused sentenced _ by 

Sessions Tudee. Kama! before partition and detained 
in Lahore Tail— Karnnl not forming part of Pakis- 
tan after partition— Warrant for detention issued by 
Sessions Tudge. Kama!— Tf lapses on partition. See 
High Courts ( Pun jap) Order, 1947. Art. 13. Pak. 
L.R. fl048) Lah. 19. 

Ss. 3, 4 — Prisoners Act (9 of 1894), 

S. 40 — Under-trial prisoner — Jurisdiction of 
Court to issue orders to Tail Authorities to per- 
mit interview — Non-compliance with provisions 
of Prisons Act — Remedy of prisoner. 

Where ail under-trial prisoner detained in a jail 
under the warrant, of the Court applied to the Superin- 
tendent of the iail for permission to interview cer- 
tain persons and this permission was refused and he 
then moved the Court which had issued the warrant 


I 
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for his detention, for an order directing the Super- 
intendent to grant his request and his application was 
also rejected by the Court: 

Held, that neither the High Court nor the trial 
Court had any jurisdiction to go into the question 
whether the Superintendent had or had not disregard- 
ed or observed the provisions of the Prisons Act in 
this respect and that, presuming the order of the 
Superintendent was improper, the prisoner’s redress 
lay to the superior executive authority. Apart from 
the enforcement of the writ in such cases, the Court 
has no power of supervision over the administration 
of a prison. A.I.R. 1932 Lah. 390=14 L. 182= 
33 Cr.L.J. 531=33 P.L.R. 722=137 Ind. Cas. 851. 

S. 3 — Punjab Jail Manual, para. 813 — ‘Un- 
der-trial’ prisoner — Detention — Interference by 
Court. 


Where a person is detained in prison, he is subject 
to the provisions of the Prisons Act and the rules 
thereunder, and if it is found that the action taken 
by the jail authorities is in conformity with the law, 
the Court will have no power to interfere. But if 
it is found that the action is not warranted by the 
Prisons Act or the rules thereunder, the Court has 
power to give directions regarding the detention. 

Where an under-trial prisoner was kept in what 
amounted to ‘solitary confinement’ under the Prisons 
Act, apparently for an indefinite period, though he had 

committed no prison offence: 

Held, that the Court had power to enquire into the 
matter and to give such directions to the jail autho- 
rities as may be necessary in the interests of jiistice. 
A.I.R. 1931 Lah. 562=32 P.L.R. 586=32 Cr.L. 
J. 988=133 Ind. Cas. 59. 

S. 9 — Prisoner convicted and sentenced by 

High Court in the exercise of its jurisdiction on 
reference under S. 307, C. P. Code — Commit- 
ting to a jail other than Presidency Jail — Lega- 


lity of. 

S. 9 does not apply to a prisoner convicted and 
sentenced by the High Court in the exercise of its 
powers on a reference under S. 307 of the C. P. 
Code, and such a prisoner can be committed to any 
jail within its rcvisional jurisdiction. (1901) 6 C. 
W. N. 254=29 Cal. 286. 


Ss. 29, 31, 32 (as amended in 1903) — Per- 
son sentenced to transportation — Where to be 
confined . 

In India, a prisoner sentenced to transportation may 
be sent to the Andamans or may be kept in 011 c of 
the jails in India appointed for transportation pri- 
soners where be will he dealt with in the same man- 
ner as a prisoner sentenced to rigorous imprison- 
ment I.L.R. (1945) Lah. 325=72 I. A. 1=1. L R. 
(1945) Kar. (P.C.) 120 Sup. =49 C.W.N. 339= 
1945 M.W.N. 188=58 L.W. 251 = 0945) 1 M.L. 
T . 399=1 1 B . R . 445=1 945 A-. L . J . 265=46 Cr . L . J . 
626=47 Bom.L.R. 625=219 Ind. Cas. 350=1945 
Pesh. L. J. 64=A . I . R . 1945 P.C. 64 (P.C.). 

S. 35 — Prisoners not confined by order of 

Court but under R. 26, Defence of India Rules— 
Court, if can regulate his movements. 

The Prisoners Act is intended to apply only to 
ibose persons who are confined under an order of the 
Court. 

It could not possibly have been intended that when 
a person is detained or confmfid, not by a judicial 
authority hut by an executive authority ( e.rj ., R. 26, 
Defence of India Rules), his movements should be 
regulated by a Court of law. It is only when the 
confinement is the result of a judicial order that the 


movements of the prisoner or the person confined can 
be regulated by a Court of law under the provisions 
of the Prisoners Act. A.I.R. 1943 Bom. 226=45 
Bom.L.R. 422=209 Ind. Cas. 422. 

— ■ — S. 40 — ‘Local Government’ — Letter by the 
High Court to the Local Government to procure 
attendance of a prisoner in the Kolhapur State 
to answer to a charge in British Territory. 

The Kolhapur Durbar is not a ‘Local Government’ 
within the meaning of the section. The High Court 
of Bombay refused to address a letter to the Go- 
vernment of Bombay under S. 40 requesting them to 
ask the Kolhapur Durbar to permit a prisoner who 
was in prison in that State to come out of jail to 
answer charges in a criminal proceeding pending 
against him in the British Territory. (1905) 7 Bom. 
L.R. 566=2 Cr.L.J. 504. 

PRIVACY. See (1) EASEMENT— OUGHT OF 
PRIVACY. 

(2) EASEMENTS ACT. 

PRIVATE AWARD. See C. P. CODE, SCH. 
II, PARAS. 20 AND 21. 

PRIVATE DEFENCE. See PENAL CODE, 
SS. 96 TO 106, 299 AND 300 AND 304. 

PRIVATE INTERNATIONAL LAW. See 
INTERNATIONAL LAW. 

PRIVATE PROSECUTOR. See CR. P. CODE, 
1898, SS. 423 AND 439. 

PRIVIES. See (1) C. P. CODE, SS. 11 AND 
47. 

(2) EVIDENCE ACT, SS. 18 TO 21, 115 AND 
116. 

PRIVILEGE. .Sec (1) PENAL CODE, SS. 499 
AND 500. 

(2) TORT— DEFAMATION. 

PRIVILEGED COMMUNICATION. See EVI- 
DENCE ACT, SS. 122 TO 129. 

PRIVILEGED DOCUMENTS. See EVI- 
DENCE ACT, SS. 122 TO 129. 

PRIVITY. See (1) CONTRACT. 

(2) LANDLORD AND TENANT. 

PRIVITY OF CONTRACT. See (1) CON- 
TRACT ACT, SS. 2 (d), 19- A AND 37. 

(2) SPECIFIC RELIEF ACT, S. 23. 

PRIVY COUNCIL. Sec also (1) C. P. CODE 
SS. 109 TO 112 AND O. 45. 


(2) INCOME-TAX ACT, S. 66-A . 

(3) GOVERNMENT OF INDIA ACT. S. 208. 

(4) TUDICIAL COMMITTEE RULES. 

/z\ hunu ATT 12. 


Synopsis. 

1. Additional evidence. 

2. Compromise. 

3. Concurrent findings. 

4 Consolidation of appeal. 

.SYc C. P. CODE, O. 45, R. 4. 

5. Costs. 

6. Criminal cases. 

See also (1) C. P. CODE, S. 112. 

(2) CR. P. CODE, S. 404. 

7. Death of party. 

8. Delay in Indian Litigation. 

9. Differing decisions of lower Court. 

10. Evidence. 

See also PRIVY COUNCIL— QUESTION AND 
FINDING OF FACT. 

11. Income-tax cases. 

See also INCOME-TAX ACT, SS. 66 AND 66-A. 
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12. Jurisdiction to entertain appeal. 

13. Leave to appeal. 

See also C. P. CODE, SS. 109 AND 110. 

(2) JUDICIAL COMMITTEE RULES. 

14. New plea or point. 

' See also C. P. CODE, S. 112. 

15. Order in Council. 

16. Practice and procedure. 

17. Question and finding of fact. 

18. Record. 

19. Remand. 

See C. P. CODE, O. 45, R. 5. 

20. Security. 

See C. P. CODE, O. 45, R. 7. 

21. Special Knowledge of Indian Courts. 

See (1) C. P; CODE, S. 112. 

(2) PRIVY COUNCIL— EVIDENCE. 

22. Special leave to appeal. 

See JUDICIAL COMMITTEE RULES. 

23. Value of decisions. 

See also PRECEDENTS— (1) OBITER DICTA. 
(2) PRIVY COUNCIL. , 

24. Miscellaneous. 

1. Additional evidence. 


evidence. 

There is no restriction on the powers of the Board 
to admit evidence for the non-production of which at 
the initial stage sufficient ground has been made out. 
74 Ind. Cas. 747=21 A.L.J. 554=4 Pat L T 447 
=1 Pat.L.R. 3*45=2 Pat. 676=>0 I. A. 183=25 
Bom.L.R. 1259=28 CAV.N. 277=33 M L T 233 
=18 M.L.W. 728=4 L.R.P.C. 123=5 L.R.P.C. 
8=39 C.L.J. 318=3- P.L.R. 1924=A.T.R. 1923 
P.C. 128=45 M.L.J. 578 (P.C.). 


Additional evidence — Affidavit. 

When the case was before the Privy Council, the 
respondent’s daughter who was a party to the suit 
and the date of whose birth was relevent to Wie 
enquiry in suit, put in an affidavit to the effect t 
she had come of age on a particular date. 

Held, it was very doubtful whether the affidavit 
was admissible at all for the purposes of hearing the 
appeal, but even if admitted was of little weight not 
having been tested by cross-examination. 23 C.W 
N. 961=(1919) M.W.N. 544=10 L.W. 599=27 
M.L.T. 106=A.I.R. 1919 P.C. 181 (P.C.). 


2. Compromise. 

Compromise — Minor parties — Certificate 

un^.er O. 32, R . 7 of the C. P. Code. 

Where the Judges of the High Court had on a 
petition for compromise of an appeal pending before 
the Privy Council, to which certain minors were 
parties had certified under O. 32, R. 7 of the C. P. 
Code that the compromise in their opinion was a 
proper one and beneficial to the minors, the Privy 
Council allowed the appeal to be withdrawn on the 
terms agreed. 47 I. A. 90 (Foot-note). 

Compromise — Minor parties — Leave to with- 
draw. 

Applications to allow an appeal to be withdrawn 
on terms when there are parties concerned who are 
not smi juris are not granted without grave considera- 
tion. The Judicial Committee being assured by the 
counsel at their bar that the terms on which the 
appeal was proposed to be withdrawn were beneficial 


to a minor party thereto, and having before them 
the opinion of counsel who appeared in the High 
Court, to the same effect granted leave to withdraw 
the appeal on the proposed terms. 38 M.L.J. 431= 
11 L.W. 486= (1920) M.W.N. 311=22 Bom.L.R. 
552=18 A.L.J. 499=55 Ind. Cas. 943 (P.C.). 

3 . Concurrent findings . 

Concurrent judgment of two Courts on a 

pure question of fact — Review of evidence for 
a third time — If and when justified. 1 

In the case of the concurrent judgment of two 
Courts on a pure question of fact, the practice of 
the Privy Council is to decline to review the evid- 
ence for a third time, unless there are some special 
circumstances which would justify a departure from 
the practice. Though there can be no doubt that 
the later decisions of the Board have somewhat modi- 
fied the earlier form of the practice on a review of 
them the following propositions may be derived as 
the present practice of the Board and the nature of 
the special circumstances which will justify a 
departure from the practice. (1) That the practice 
applies in the case of all various judicature whose 
final tribunal is the Board. (2) That it applies to 
the concurrent findings of fact of two Courts and 
not to concurrent findings of the Judges who compose 
such Courts. Therefore, a dissent by a member of 
the Appellate Court does not obviate the practice. 
(3) That a difference in the reasons which bring the 
Judges to the same finding of fact will not obviate 
the practice. (4) That, in order to obviate the 
practice, there must be some miscarriage of justice 
or violation of some principle of law or procedure. 
That miscarriage of justice means such a departure 
from the rules which permeate all judicial procedure 
as to make that which happened not in the proper 
sense of the word judicial procedure at all. That the 
violation of some principle of law or procedure must 
be such an erroneous proposition of law that if that 
propositions be corrected the finding cannot stand ; 
or if may be the neglect of some principle of law of 
procedure, whose application will have the same effect 
The question whether there is evidence on which the 
Courts could arrive at their finding is such a ques- 
tion of law. (5) That the question of admissibility 
of evidence is a proposition of law but it must be such 
as to affect materially the finding. The question of 
the value of evidence is not a sufficient reason for 
departure from the practice. (6) That the practice 
is not a cast iron one, and the foregoing statement 
as to reasons which will justify departure is illust- 
rative only and there may occur cases of such an 
unusual nature as will constrain the Board to depart 
from the practice. (7) That the Board will always 
be reluctant to depart* from the practice in cases which 
involve questions of manners, customs or sentiments 
peculiar to the country or locality from which the 
case comes, whose significance is specially within the 
knowledge of the Courts of that country. (8) That 
the practice relates to the findings of the Courts below, 
which arc generally stated in the order of the Court, 
but may be stated as findings on the issue before 
the Court in the judgments provided that they are 
directly related to the final decision of the Court. 
73 I. A. 246=51 C.W.N. 98=1946 A.W.R. (P.C.) 
182=1947 M.W.N. 7=1946 O.A. (P.C.) 182=49 
Bom.L.R. 246=A.I.R. 1947 P.C. 19=T.L.R. 

(1947) Kar. (P.C.) 85=227 Ind. Cas. 177=1946 
A.L.T. 441=13 B.R. 68=(1946) 2 M.L.J. 442 
(P.C.). 
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PRIVY COUNCIL — 3. Concurrent Findings. 


Concurrent findings of fact — Interference. 

Concurrent findings of fact by Courts in India are 
a fatal obstacle to the success of an appeal to Privy 
Council. A.I.R. 1947 P.C. 172. . 

-—Concurrent findings — Wagering transactions. 

Question whether the transactions between the 
parties were wagering transactions, or in other words, 
were bets, is one of fact and where there arc con- 
airrent findings on the question by both Courts in 
favour ot plaintiffs, the Privy Council, in accordance 
with its practice, will not interfere on that ground 
alone. A.I.R. 1942 P.C. 19=1942 A.L.I. 258=8 
B R. 640=! 942 A.W.R. 43=55 L.W. 332=199 
Ind. Cas. 574 (P.C.). 

* Concurrent findings. 

No doubt the rule as to concurrent findings is not 
so rigid that it might not be departed from if such a 
state of things existed as facts appearing from some 
undisputed document, which are completely destruc- 
tive of the findings of fact by the Judge, but where 
nothing of that kind appears, it is impossible for their 
Lordships to interfere with those concurrent findings 
of fact. A.I.R. 1941 P.C. 55=7 B.R. 985=1941 
O.W.N. 1070=1941 A.L.J. 499=1941 A.W.R. 85 
=195 Ind. Cas. 658 (P.C.). 

-Concurrent findings. 

Where it is a case in which both the Courts in 
India have reached the same conclusion upon ques- 
tions of fact, and a case in which no reason has been, 
or could be, suggested for a departure by their Lord- 
ships from the course which they normally pursue in 
such circumstances, their Lordships would not inter- 
fere with the concurrent findings on the question of 
fact. (1941) 195 Ind. Cas. 624=7 B.R. 978=1. 
L.R. (1941) Kar. P. C. 123 Sup. =1942 A.W.R. 
12 (P.C.). 

Concurrent findings — Question of person's 

conversion. 

Where, before arriving at a finding that the Raja 
had not been converted to Islam and had not mar- 
ried the plaint ifl's mother, !>oth Courts in India sub- 
jected to a painstaking and a minute and accurate 
scrutiny the voluminous and contradictory evidence 
bearing upon the personal history of the Raja. 

Held, that taking into consideration the fact that 
much must depend on the view taken as to such a 
man’s conversion to Islam, openly avowed and fol- 
lowed by marriage to a Muslim lady, being a matter 
of intense public interest, considerable importance 
and wide notoriety; the opinion of the Judges of the 
province upon such a matter not being lightly to be 
disregarded — all the less so when two of them were 
Muslims, there was strong reason in the case why 
their Lordships should he slow to depart from the 
rule of practice which, though not a rule of law nor 
a rigid rule, plays an important part in the exercise 
of the prerogative — that concurrent findings of fact 
would not he disturbed. A.I.R. 1939 P.C. 249=6 

B. R. 1— -14 C.W.N. 66=1 L.R. (1940) Kar. P. 

C. 1 Sup. =183 Inti. Cas. 662 (P.C.). 

Concurrent findings. 

Thrir Lordships refused to depart from the rule of 
accenting the concurrent findings of fart, on the ground 
of allege'! inadmissibility of certain documents tnk'n 
into consideration by the lower Courts, when the r 
findings could not. on nnv reasonable review of the 
cnsf> |>/* regarded as base ! unon th*»ce »lo^nmc r t< or 
don^ndent nnon them. A.I.R. 1^39 P C. 2^ r '=6 
R R 1 — T T. R (19m Kar P C 1 Sup. =44 C. 
W N </>r=m Ind. Cas. 662 (P.C.). 


Concurrent findings. 


Where it is not satisfactorily shown that the con- 
current findings of fact have been arrived at by 
reason of any error of method or mistake or through 
neglect of any aspect of the evidence, their Lordships 
would not depart from the important, though not 
inflexible, rule of practice that concurrent findings of 
fact should not be disturbed. A.I.R. 1939 P. C. 
152=5 B.R. 631=43 C.W.N. 842=1939 O.W.N. 
562=41 Bom. L.R. 1061=70 C.L.J. 377=1. L.R. 
(1939) Kar. P.C. 258 Sup. =181 Ind. Cas. 311 
(P.C.). 


Concurrent findings. 

Where the case is clear, the Privy Council will 
not disturb concurrent judgments of the Courts below 
on pure questions of fact. (1939) 183 Ind. Cas. 194. 
(P.C.). 

•Concurrent findings — Duty of appellant. 


In face of concurrent findings of fact in the Courts 
below’, it is incumbent upon the appellant to satisfy 
their Lordships of the Privy Council without any 
shadow of doubt that such findings were erroneous. 
(1939) 182 Ind. Cas. 416 (P.C.). 

Concurrent findings. 

In a case of concurrent findings of fact, where the 
whole question is one of fact it is not the practice of 
the Privy Council to go behind those findings. It may 
be that in exceptional cases, where it is pi ear that 
some serious injustice has or may be involved, the 
rule may be departed from, but that is so only in the 
most unusual circumstances. The rule is one which 
obviously is of the utmost importance to maintain, 
because the Board of the Privy Council does not sit 
for the purpose of rc-opening findings of fact in 
which the Courts below have concurred. A. I. R. 
1938 P.C. 183=1918 A.L.T. 547=1938 A. W. R. 
129=4 B.R. 665=1938 M.W.N. 666=1938 O.W. 
N. 619=40 P.L.R. 779=40 Bom. L.R. 1063=32 S. 
L.R. 545=174 Tnd. Cas. 867 (P.C).-' 

Concurrent findings — Question as to navi- 
gability of river based on documentary and his- 
torical writings. 

The rule that the Privy Council would not. interfere 
to disturb the concurrent findings of fact, except 
under special circumstances, certainly has a 
facie application notwithstanding the considerable 
difference of opinion among the Judges. If the Ques- 
tion were that of the construction of deeds or ottrr 
documents, it would be one of law. But where the 
question is as to the effect to be given as evidence to 
certain historical writings as referring to the state 
and the use of a river in the past— matters which havo 
to be considered in relation to the facts proved as to 
the present state of the river and other circumstances, 
the ordinary rule of non-interference with findings 

of fact will apply. . . . , 

Consequently, their Lordships will not interfere 
with concurrent findings of fact of lower Courts on 
the question of navigability of a certain river, based 
on documentary or historical writings. A.I.R. 1937 
P.C. 157=168 Ind. Cas. 610 (P.C.). 

Concurrent findings — Amount due to party 

on termination of partnership. 

The Board will not entertain an appeal from two 
concurrent findings on a question of ammmt .d''e to a 
partv on a termination of partnership which is a pure 

pimstion of fact. (1937) 168 Ind. Cas. 737 (P» 
C.). 

Concurrent findings. 

As a general rule, the Privy Council will not inter- 
fere with concurrent findings of fact especially where 
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there is ample evidence to support them. (1935) 156 
Ind. Cas. 843 (P.C.). 

Concurrent findings. 

Privy Council will not interfere with the concur- 
rent findings of facts of Courts in India. (1934) 66 
M.L.J. 147 (P.C.). 

Concurrent findings. 

On an issue of fact, concurrent findings should be 
conclusive, unless indeed where the enforcement of the 
rule would work obvious injustice, or the violation of 
some principle of law or procedure. A.I.R. 1932 
P.C. 231=9 O.W.N. 817=36 L.W. 450=63 M.L. 
J. 408=34 Bom. L. R. 1609=1933 A.L.J. 321=17 
R.D. 392=138 Ind. Cas. 774 (P.C.). 

Concurrent findings. 

Concurrent findings will not be disturbed unless 
it is shown that there has been a miscarriage of justice, 
or the violation of some principle of law or proce- 
dure. This does not necessarily imply that their 
Lordships make the findings their own, for, almost 
e x hyphothesi, they have not considered them in de- 
tail : but only that where matters of fact have been 
fairly tried by two local Courts, which are often in 
a better position to conclude upon them than the 
Board and the same conclusion has been reached by 
both, it is not in the public interest that the facts 
should again be examined in the ultimate Court of 
Appeal. A.I.R. 1932 P.C. 89=9 O.W.N. 196= 
38 C.W.N. 461=62 M.L.J. 451=1932 A.L.J. 297 
=1932 M.W.N. 502=35 ' L.W. 667=55 C.L.J. 
255=34 Bom. L. R. 771=59 I. A. 147=7 Luck. 64 
=136 Ind. Cas. 108 (P.C.). 

Concurrent findings. 

Usually their Lordships of the Privy Council do 
not disturb the concurrent findings of the Courts be- 
low. A.I.R. 1932 P.C. 25=9 O.W.N. 25=35 L. 
W. 106=38 C.W.N. 305=55 C.L.J. 145=34 Bom. 

L. R. 475=62 M.L.J. 405=1932 A.L.J. 344=59 I. 
A. 21=54 A. 46=135 Ind. Cas. 762 (P.C.). 

Concurrent findings. 

It is not the practice of the Privy Council to re- 
open concurrent findings of fact of the Courts below. 
A.I.R. 1932 P.C. 13=8 O.W.N. 1378=36 C. W. N . 
137=62 M.L.J. 320=6 Luck. 556=1932 A. L. J. 
663=35 L.W. 118=62 C.I..T. 326=59 I. A. 1=136 
Tnd. Cas. 385 (P.C.). 

Concurrent findings. 

The usual practice with the Privy Council is not to 
disturb concurrent findings of fact of the Courts 
below. A.I.R. 1931 P.C. 317=54 C.L.J. 425=61 

M. L.J. 898=136 Ind. Cas. 393 (P.C.). 

Concurrent findings. 

The Privy Council will not difTer from what is 
practically a concurrent finding on a question of sepa- 
ration of a joint family. A.I.R. 1931 P.C. 48= 
35 C.W.N. 438=60 M.L.J. 386=33 L.W. 43<>= 
53 C.L.J. 313=14 N.L.T. 56=33 Bom. L.R. 442= 
27 N.L.R. 131=58 I. A. 106=130 Tnd. Cas. 673 
(P.C.). 

Concurrent findings — Rule. 

Though the conclusion as to fact may be based on 
inferences in law so as to prevent the rigid appli- 
cation of the rule as to concurrent findings on what is 
really a ouestion of fact, the Privy Council will be 
slow to disturb a finding which depends upon an ap- 
preciation of local circumstances anti is arrived at by 
two Courts without anv dissentient opinion. 32 M 

y V / , t> S ?T 128 Ind ‘ Cas * 660=A -I-R- 1930 P.C! 
261 (P.C.). 


Concurrent findings — Finding of Trial 

Court upheld by Appellate Court will not ordi- 
narily be upset. 

It is contrary to the ordinary practice of the BoardL 
to upset a finding of the trial Court based upon defi- 
nite fact established by the experience of some of 
the witnesses and agreed to by the Court of appeal. 
There are occasions when rigid reliance on such a 
rule might be capable of working injustice, and in all 
such cases their Lordships are always prepared to 
relax its strength but in a case where reliance upon 
it is only one means of defeating a claim, which 
would be defeated by one if not by more, of the other 
defences that have been raised in the action, the rule 

would not be relaxed. 121 Ind. Cas. 238=6 O.W. 
N. 876=A.I.R. 1929 P.C. 238 (P.C.). 

Concurrent findings. 

The rule as to concurrent findings is such that un- 
less some exceptional circumstances exist to warrant 
a departure from it any discussion of the merits of 
those findings is inadmissible. 115 Ind. Cas. 722= 
31 Bom. L.R. 700=33 C.W.N. 675=29 M.L.W. 
445= A . I . R . 1929 P.C. 63 (P.C.). 

Concurrent findings — Grounds for inter- 
ference. 

The question whether certain lands do form part of 
an estate depends upon the proper inferences to he 
drawn from the revenue records consisting of regis- 
ters, thaks or maps, and thak statements recorded 
when the thaks were made, and Judges of the Cal- 
cutta High Court, from their familiarity with the 
revenue system of Bengal, are in a better position 
to draw the proper inferences from these records, and 
the Privy Council would not interfere with their 
finding affirming the finding of the lower Court, un- 
less it is clearly made out that it is vitiated by some 
error of law. 113 Ind. Cas. 465=56 Cal. 813=56- 
I. A. 74=33 C.W.N. 289=49 C.L.J. 112=A.I.R. 
1929 P.C. 50 (P.C.). 

Concurrent findings. 

1 f it can be shown that the findings of one of the 
Courts is based on an erroneous proposition of law so 
that if that proposition be corrected the finding dis- 
appears, then in that case it is no finding at all. 116 
Tnd. Cas. 593=A.I.R. 1929 P.C. 38 (P.C.). 

Concurrent findings — What would be mis- 
direction if jury were directed, would also ren- 
der finding of fact erroneous. 

While it is in a patent case for the Judge to con- 
strue a specification, it is for the jury (where law al- 
lows jury) to contrast the specifications so construed 
with the facts of the case as found so as to arrive at 
a conclusion cither as to anticipation or as to novelty 
and subject-matter, but there must he no misdirec- 
tion as to the facts found or as to how they may he 
handled. If, therefore^ it can be shown that in the 
view a Judge without jury has taken there is some- 
thing which, if addressed to a jury, would he misdirec- 
tion, there is no finding of pure fact in the judgment 
116 Ind. Cas. 593=A.I.R. 1929 P.C. 38 (P.C.). 
Concurrent findings. 

The ordinary rule of Privy Council is to refuse to 
interfere except in very special cases with decisions 
turning on concurrent findings of fact. 114 Ind. 
Cas. 17=52 Mad. 175=31 Bom. L.R. 209=56 I. A. 
21=1920 ALT. 41=1929 M.W.N. 47=29 M.L. 
W. 118=49 C.L.T. 148=33 C.W.N. 261=A.I.R. 
1929 P.C. 24=56 M.L.J. 218 (P.C.). 

Concurrent findings. 

Concurrent findings of the Courts of India on 
questions of fact cannot he disturbed by the Privy 
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Council. 106 Ind. Cas. 646=30 Bom.L.R. 115= 
32 C.W.N. 481=5 O.W.N. 93=47 C.L.J. 134=27 
M.L.W. 802=54 M.L.J. 6 (P.C.). 

Concurrent findings — Rule as to concurrent 

findings applies to all judicatures subordinate to 
Privy Council. 

The rule as to concurrent findings is not a rule 
based on any statutory provision. It is rather a rule 
of conduct which the Privy Council has laid down 
for itself. As such it has gradually developed. The 
judicature which has given greatest occasion for its 
development has undoubtedly been the judicature of 
India, but the principle is not in any way limited in 
its application to Indian Legislature or Indian Law. 
The rule is a rule of conduct for the Empire, and will 
be applied to all the various judicatures whose final 
tribunal is the Privy Council. 101 Ind. Cas. 903= 

4 O.W.N. 463= A . I . R . 1927 P.C. 66 (P.C.). 

# 

Concurrent findings. 

The Privy Council as Court of second appeal will 
not interfere with concurrent judgments of the Courts 
below on matters of fact unless very definite and 
explicit grounds for the interference are assigned, 
such as miscarriage of justice or the violation of 
ossiy principle of law or procedure. 

This expression means such departure from the 
rules which permeate all judicial procedure as to make 
that which happened not in the proper use of the word 
judicial procedure at all. 

There is also another way of preventing the appli- 
cation of the rule. If it can be shown that the finding 
of one of the Courts is so based on an erroneous 
proposition of law that if that proposition be cor- 
rected the finding disappears, then in that case it is 

no finding at all. .... 

The rule fas to concurrent findings) is none the 
less applicable because the two Courts may not have 
taken precisely the same view of the weight to be 
attached to each particular item of evidence. 101 
Ind. Cas. <>03=4 O.W.N. 463=A.I.R. 1927 P.C. 
66 (P.C.). 

. Concurrent findings. 

Where there is considerable evidence both ways, 
their Lordships would not displace a conclusion of 
fact upon which both Courts in India have concurred. 
100 Ind. Cas. 77=31 C.W.N. 245=25 M.L.W. 400 
=1927 M.W.N. 190=18 M.L.T. 57=45 C.L.T. 
308=29 Iiom.L.R. 786= A. I. R. 1927 P.C. 27=52 
M.L.J. 492 (P.C.). 

Concurrent findings — Grounds for interfe- 
rence — Lower Courts coming to same findings on 
different grounds no ground for interference. 

Privy Council will not interfere with concurrent 
findings of fact unless very definite and explicit 
grounds for that interference arc assigned. 

The mere fact that the Subordinate Judge went 
principally on oral evidence, while the High Court 
went on the effect of certain letters in arriving at 
the 'finding is no ground for interference. 30 LA- 
41. Appl . 98 Ind. Cas. ‘>01=48 Ail. 763=53 I. A. 
268=31 C.W.N. 154=38 M.L.T. 15=24 M L. \\. 
908=1926 M.W.N. 942=3 O.W.N. 907= A. I. R. 
1926 P.C. 125 (PC.). 

Concurrent findings. 

The rule of the Privy Council is that concurrent 
fiiulinus of fact arc not to he disturbed, vv Ind. 
Cn<. 581=54 Cal. 84=53 I.A. 230=38 M.L.T. 9 
=1926 M.W.N. 882=31 C.W.N. 317=26 M.L. 
W. 1 = A . T . R . 1026 P.C. 121 (P.C.). 
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Concurrent findings. 

When there are concurrent findings of fact it is 
only in very exceptional cases that the Privy Council 
think it their duty to allow the matter to be re- 
opened. 99 Ind. Cas. 427=31 C.W.N. 152 (P.C.). 

Concurrent findings . 

It is not the practice of their Lordships of the 
Privy Council to re-open a concurrent finding of fact 
by the Courts below. 97 Ind. Cas. 287=30 C.W. 
N. 464 (P.C.). 

Concurrent findings. 

It is a settled principle that the Privy Council does 
not interfere with concurrent Endings of fact in the 
Courts below. 88 Ind. Cas. 196=A.I.R. 1925 P.C. 
174 (P.C.). 


Concurrent findings — No underlying ques- 
tion of law or misdirection — Findings cannot be 
disturbed. 

If it appears that underlying findings of fact there 
are questions of ' law on which the findings proceeded 
or that there is a case that the Judges misdirected 
themselves, then the rule as to concurrent findings 
not being the subjiect of appeal does not apply to the 
exclusion of such grounds of law as are alluded to. 

The question involved in the appeal related to the 
extent or area of a certain mahal settled with the 
defendants. What had been scruplously in view of 
the fudges of the High Court according to their state- 
ment was a correct appreciation of the limits and 
functions of a Court in construing a document of 
title submitted for its consideration. The Judges of 
the High Court, said that it was not the duty of the 
Court, and would have been contrary to their duty, 

to admit any antecedent documents for the purpose 
of contradicting the terms of the settlement mane 
and that any antecedent documents and maps could be 
used solely for the purpose of identifying the thing 
demised. 

Held, that the view of the High Court was quite 


rrect. 

Held, further that applying these principles the 
igh Court had arrived at the right conclusions of 
cl. 88 Ind. Cas. 103=26 P.L R. 257—2 C . VV. 

403=41 C L.T. 386=3 Pat.L.R. Civ. 114=6 
I T 349=6 L R. P.C. 109=27 B.L.R 899= 


-J. 611 (P.C.). 

•Concurrent findings — Rule. 

• • a a a • e . 1 


— LUlIWUi* vi»v f • 

It is a well-established rule of the Board that issues 
f fact which had been the subject of definite and 
oncurrent finding of the Courts below in India are 
xchided from review by ’the Board. SlTmLCas. 

056=1924 M.W.N. 129=11 O.L.J. 433=20 M. 
.\V. 710=A . I . R . 1924 P.C. 232 (P.C.). 

Concurrent findings. 


Where the point to be decided is a pure question 
f fact, concurrent finding of both the lower Courts 
•ould in an ordinary case bo enough to dismiss the 
r>neal. 71 Ind. Cas. 769=2 Pat. 230=4 P.L.T. 
17=50 T . A . 58=37 C.L.T. 369=25 Bom.L.R. 560 
=1023 M.W.N. 377=32 M.L.T. 121=27 C.W.N. 
31=18 M.L.W. 597= A . I . R . 1923 P.C. 21=44 
I. L.T. 476 (P.C.). 


Concurrent findings — Fraud. 


Both Courts below having negatived fraud, it would 
equiro an exceptionally strong case to induce the 
3onrd to take a contrary view. 69 Ind. Cas. 71— 
9 I.A. .342=31 M.L.T. 200=1 Pat. 741=27 C- 
V.N. 269=3 P.L.T. 749=21 A.L.J. 18=16 M. 
,.\V. 956=37 C.L.J. .356=25 Bom.L.R. 634=4 


Concurrent findings 
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L.R.P.C. 17=A.I.R. 1922 P.C. 356=44 M.L. 
J. 751 (P.C.). 

Concurrent findings. 

Where there are concurrent findings of fact by 
the Courts below, the Board will not interfere. 74 
Ind. Cas. 561=28 C.W.N. 722=A.I.R. 1922 P.C. 
184 (P.C.). 

Concurrent findings — Finding about marri- 
age. 

Where the Judges of the Appellate Court affirm 
the finding that the marriage was disproved, the find- 
ing being a concurrent finding of fact binds their 
Lordships of Privy Council. For concurrent findings 
to be binding on the Board, the fact or facts found 
must be such as are necessary for the foundation of 
the proposition in law to be subsequently applied to 
them. 60 Ind. Cas. 837=26 C.W.N. 81=48 I. A. 
114=48 Cal. 856=19 A.L.J. 414=23 Bom.L.R. 636 
=33 C.L.J. 479=14 M.L.W. 175=1921 M.W.N. 
366=A . I . R . 1922 P.C. 159=40 M.L. T. 510 

(P.C.). 

Concurrent findings. ' 

Concurrent findings of facts will not be interfered 
with by the Privy Council. 59 Ind. Cas. 1=24 C. 
W.N. 494=23 M.L.T. 135=12 M.L.W. 497=32 
C.L.J. 447=1920 M.W.N. 324=A.I.R. 1920 P.C. 
87 (P.C.). 

Concurrent findings — Burden of proof. 

On the question whether a wakfnama was obtained 
by fraud and undue influence and the executant, a 
pardanashin lady, understood the document, the onus 
of proof having been properly placed, there were 
concurrent findings on issues of fact which it was 
impossible for the appellants to displace. 32 C.L.T. 
447=24 C.W.N. 494=(1920) M.W.N. 324=28 M. 
L.T. 135=12 L.W. 497=59 Ind. Cas 1 (P.C.). 

Concurrent findings — Adverse possession — 

Inference from documents — Findings of Court 
below not binding. 

Concurrent opinions of the Courts in India that 
the possession of properties by a Hindu widow was 
for her life, merely in lieu of maintenance, and not 
adverse to the reversioners, was reversed by the Privy 
Council on the ground that the question being one 
of inference from documents and not one of fact, a 
wrong conclusion had been arrived at by the Courts 
below. The Privy Council held in reversal of the 
judgments of the Courts below that a widow in pos- 
session of properties of the family had acquired an 
absolutely estate by prescription. 42 All. 152=46 
I. A. 197=38 M.L.T. 259=18 A.L.J. 235=11 L. 
W. 384=0920) M.W.N. 3=27 M.L.T. 200=24 
C.W.N. 394=22 Bom.L.R. 451=55 Ind. Cas. 486 
(P.C.). 

Concurrent findings — Ryoti land. 

The concurrent findings of the Courts below as 
regards the lands being ryoti must be accepted in 
second appeal. 42 Mad. 400=46 T.A. 44=17 A. 

L. J. 233=36 M.L.T. 257=23 C.W.N. 626=21 
Bom.L.R. 627=26 M.L.T. 1=30 C.L.J. 77=(1919) 

M. W.N. 541=10 L.W. 400=49 Ind. Cas. 70S 
(P.C). 

(Affirming on appeal. 39 Mad. 341=27 Ind. Cas. 
77). 

Concurrent findings — Custom — Mixed law 

and fact. 

The rule as to the concurrent findings being bind- 
ing on the Judicial Committee, does not apply to 
findings as to the existence of a custom, since that 
is a matter of mixed law and fact. 40 Mad. 709= 

12— F. Y. D.— 70 


44 I. A. 147=21 C.W.N. 729=15 A.L.J. 485=1 
Pat. L.W. 697=33 M.L.J. 1=19 Bom.L.R. 567= 
22 M.L.T. 1=(1917) M.W.N. 507=26 C.L.J. 
153=6 L.W. 222=39 Ind. Cas. 722 (P.C.). 

Concurrent findings — Practice. 

Where, there are concurrent findings on an issue of 
fact, it is an established rule of the Privy Council 
that it. is not for Their Lordships to consider what 
conclusion they would have arrived at if the matter 
had for the first time come before them but that it is 
for the appellant to establish that the judgments of 
the Courts below are clearly wrong. 12 A.C. 101, 
Foil. 18 C.W.N. 1281=16 M.L.T. 290=27 M. 
L.J. 365=1 L.W. 807=(1914) M.W.N. 757=16 
Bom.L.R. 925=20 C.L.J. 563=25 Ind. Cas. 309 
(P.C. ) . 

-Concurrent findings — Principle of — Appli- 
cability-Question of Law. 

The principle of concurrent findings of fact does 
not apply to a case where there is no evidence to sup- 
port the finding and it is possible for the Judicial Com- 
mittee to hold from the conduct of the parties in not 
examining themselves as witnesses that the transac- 
tion was intended as a fraud on the registration law 
by the inclusion of a fictitous item so as to give 
jurisdiction to a particular Registration Officer. 41 
Cal. 972=41 I. A. 910=1 L.W. 1050=27 M.L.J. 80 
=(1914) M.W.N. 462=16 M.L.T. 6=18 C.W.N. 
817=19 C.L.J. 484=16 Bom.L.R. 400=12 A.L.J. 
774=23 Ind. Cas. 637 (P.C.). 

Concurrent findings — No interference. 

Unless it appears that the Courts below have not 
drawn the proper conclusions from the documentary 
evidence, the Privy Council will not interfere in cases 
where there are concurrent findings of fact. 15 M. 
L.T. 66= 0914) M.W.N. 42=12 A.L.J. 79=19 
C.L.J. 129=18 C.W.N. 428=16 Bom.L.R. 101= 
26 M.L.J. 248=22 Ind. Cas. 51 (P.C.). 

Concurrent findings — Impartiality of es- 
tate. 

The Privy Council accepted the concurrent findings 
of the Courts below on the impartibilitv of an estate, 
especially as it was justified by the evidence. 41 I. 
A. 51=17 C.W.N. 122=14 M.L.T. 250=25 M. 
L.T. 386=18 C.L.T. 393=(1913) M.W.N. 791= 
15 Bom.L.R. 1010^=21 Ind. Cas. 339 (P.C.). 

Concurrent findings — Custom of adoption 

at variance with Hindu Law. 

1 he Privy Council upheld the concurrent findings 
of the Courts below as to the proof of a custom of 
adoption at variance with the Hindu Law but held 
that having regard to the limited evidence adduced, 
the case was not to be taken as a precedent in future 
litigation among other parties. 40 Cal. 879=40 T A 
157=17 C.W.N. 885=126 P.W.R. 1913=187> 

L. R. 1913=18 C.L.T. 70=14 M.L.T. 83=’02 P 
R. (1913) = (1913) M.W.N. 509=15 Bom.L.R. 
616=19 Tnd. Cas. 669 (P.C.). 

Concurrent findings. 

The Board will not disturb the concurrent finding 
of fact by the Lower Courts. 18 Ind. Cas. 91 (P. 
C . ) . 

Concurrent findings — Conclusive. 

The concurrent findings of two Courts on the ques- 
tion of the genuineness of a document which is a rmos- 
tion of fact, are conclusive. 13 M.L.T. 185=non) 

M. W.N. 157=17 C.W.N. 389=17 C.L.T ?77= 
15 Bom.L.R . 445=25 M.L.J. 95=18 Ind. Cas. 17 
( P . C . ) . 
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Concurrent findings. 

Concurrent findings of fact by the Lower Courts 
cannot be questioned in an appeal to the Privy Coun- 
cil. 13 M.L.T. 198=(1913) M.W.N. 191=15 
Bom.L.R. 463=17 C.I..J. 295=18 Ind. Cas._ 13 
(P.C.). 

Concurrent findings — Question of fact. 

The Privy Council is not sitting as a Court of 
first instance and cannot take into account even well- 
founded criticism and disturb the concurrent findings 
in effect of two Lower Courts purely on a question 
of fact unless it is satisfied that they are clearly er- 
roneous. 17 Ind. Cas. 733 (P.C.). 

Concurrent findings — No interference — 

Validity of finding — No reference to evidence 
at length. 

The Judicial Committee refused to disturb the con- 
current findings of the Courts in India to the effect 
that the plaintiff had not discharged the onus which 
lay on him of proving that a deed of gift executed by 
a pardanashin lady was explained to and understood 
by her. It would be to misconstrue entirely the pro- 
visions as to concurrent findings of fact if the Judges 
of India were to have impliedly the duty laid on 
them of making their narrative of the circumstan- 
ces minutely and completely exhaustive, under the 
penalty that, if they failed to do so the absence from 
their mind of elementary considerations might be 

presumed. 34 All. 455=39 I. A. 156=16 CAV.L. 
889=23 M.L.T. 210=10 A.L.J. 364=16 C.L.J. 
613=14 Bom.L.R. 1055=12 M.L.T. 361=(1912) 
M.W.N. 976=15 O.C. 271=16 Ind. Cas. 197 
(P.C.). 


Concurrent findings. 

The Privy Council accepted as conclusive concur- 
rent. findings of the Court below as to the necessity 
and the passing of consideration for an alienation of 
ancestral property by the father. 40 Cal. 288=13 
M.L.T. 5=11 A.L.J. 1=9 P.W.R. 1913=17 C. 
L.T. 137=15 Bom.L.R. 79=17 C.W.N. 302=28 
P.L.R. 1913=24 M.L.J. 318=(1913) M.W.N. 58 
=26 P.R. 1913=17 Ind. Cas. 666 (P.C.) [Affirm- 
ing 2 P.L.R. 1909=48 P.W.R. 1909=4 Ind. Cas. 
632) . 

Concurrent findings — Custom. 

The existence of a family custom of inheritance is 
a question of fact on which the Privy Council will 
follow the usual practice of accepting concurrent 
findings of fact. 31 All. 557=36 I. A. 210=10 C. 

L. T. 297=11 Bom.L.R. 1210=14 C.W.N. 59=19 

M. L.J. 697=13 O.C. 183=4 Ind. Cas. 457 (P. 
C.). 


Concurrent findings — Weight due to. 

On a conclusion of fact, a concurrent finding of 
two Courts, although not absolutely binding on the 
Judicial Committee, is entitled to the greatest weight. 
31 AH. 457=36 I. A. 125=10 C.L.J. 216=13 C.W. 
N. 1073=6 A.L.J. 767=11 Bom.L.R. 890=12 O. 
C. 304=19 M.L.J. 605=4 Ind. Cas. 2a (P.C.). 
•Concurrent findings — Question whether 


lands are part of permanently settled estate. 

The question whether certain Jhnm lands lay 
within or without the limits of a permanently set- 
ilcd estate is not a pure question of fact, to he set- 
iled by concurrent findings of the Courts belmv. 
F.very point in the process of reasoning involved 
considerations of law, and the Committee could 
come to its own conclusion on the evidence. 36 Cal. 

1=35 I. A. 195=8 C.L.J. 436=12 C.W.N. 109= 
1 Ind. Cas 182 (P C.). 


Concurrent findings — Question of uncons- 
cionableness of contract. . 1 i 

Their Lordships will not be disposed to differ from 
a concurrent finding of the Court below on a ques- 
tion of unconscionableness even if it be not strictly 
a finding of fact. (1906 ) 8 Bom.L.R. 491=10 C.. 
W.N. 849=4 C.L.L 1=1 M.L.T. 205=3 A.L.J. 
495=9 O.C. 188=16 M.L.J. 292=28 A. 570=33-- 
LA. 118 (P.C.). 

Concurrent findings. 

It is not an>' part of their duty to scrutinize with 
ail}' strictness the opinion expressed by the lower 
Courts as to the credulity of witnesses: that being 
eminently a question for the Courts in India. (1904) 

6 Bom.L.R. 750=26 A. 581=31 I.A. 217 (P.C.). 

See also (1905) 3 C.L.J. 86=10 C.W.N. 230=: 
16 M.L.J. 77=28 A. 215=33 I.A. 53 (P.C.). 

Concurrent findings — Court basing decision: 

on different ground, one Court relying on oral,, 
and the other on documentary, evidence. 

The Privy Council will not disturb a concurrent 
finding of fact by two Courts, unless it is clearly 
erroneous, though the Courts base their decision on 
different grounds, one Court relying on oral, and the- 
other on documentary evidence. (1902) 5 Bom.L. 
R. 6=7 C.W.N. 225=30 I.A. 41=30 C. 303 (PL 
C.). 

4. Consolidation of appeals, ft 

• • t t 

Consolidation of appeals. ,9rc Crvn. P. C., 0~ 

45. R. 4 . 

5. Costs. 

Costs — It is very rarely that the Privy Council' 

interferes in a matter merely of costs. A.I.R. 1932* 
P.C. 13=8 O.W.N. 1378=36 C.W.N. 137=62 M.. 
L.I. 320=59 I.A. 1=6 Luck. 556=1932 A.L.J. 
663=62 C.L.J. 326=35 L.W. 118=136 Ind. Cas. 
385 (P.C.). 

Costs— Costs of litigation— Extravagance: 

deprecated. 

Though in this case the appellant was not respon- 
sible for the particular extravagance caused by print- 
ing unnecessary records the printing being presum- 
ably thought to he necessary as a result of threatened! 
contentions of the respondent which were not ulti- 
mately presented before the Board still, the extrava- 
gance of it was deplored, such unnecessary expendi- 
ture in litigation being enough to bring the adminis- 
tration of law into deserved disrepute. 32 Bom.L. 

R. 1553=52 C.L.J. 435=127 Ind. Cas. 739=A.I.R. 
1930 P.C. 217 (P.C.). 

Costs— Objections as to costs not raised! 

before Registrar will not be considered by the 
Board. 

The Board is not a taxation tribunal. It only 
deals with such matters by way of appeal from the 
judgment of the Registrar upon items to which ob- 
jection was taken before him. With record to such 
items, he exercises his discretion and he gives effect 
to the authorised scale of fees and to modern practice. 

If he errs in any particular an appeal may lie to this 
Board — a rare occurrence; hut apart from such an 
appeal the Board will not interpose. It is accordingly 
clear that if fresh points of objection to the costs 
are stated before the Board they cannot he entertained. 
Ill Ind. Cas. 356=28 M.L.W. 203= A.I.R. 1928 
P.C. 338=55 M.L.J. 711 (P.C.). 

Costs — Appeal — Security for costs — Govern- 
ment Promissory Note — High Court Rules, Ap- 
pellate Side, Part 2, Ch. 4, Rule 20. 

The markc value of Government securities given as- 
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security for respondent’s costs in an appeal to the 
Privy Council must be Rs . 4,000 on the date of their 
deposit. 9 C.L.J. 559=4 Ind. Cas. 64. 

Costs. ' • .<: ii O~ — 

The deposit of Government securities of the 
nominal value of Rs. 4,000 is sufficient within the 
meaning of R. 20, Ch. 4, Part II, of the High Court; 
Appellate Side. 2 Ind. Cas. 844=13 C.W.N. 629 
=9 C.L.J. 560=36 C. 653. 

Costs — Interest — Appeal to His Majesty in 

Council — Security bond — Transfer of Property 
Act, Ss. 58, 67, 99— C. P. Code, S. 610— Inte- 
rest thereon. 

No interest on costs having been allowed by the 
Order in Council it was not competent to any Court 
in India to award interest. (1905) 1 C.L.J. 118= 

9 C.W.N. 372=32 Cal. 494. 

_ • 

Costs — Delay in prosecuting the appeal. 

Their Lordships disallowed to a successful appel- 
lant the costs occasioned by his own delay in prose- 
cuting the appeal before the Privy Council, the appeal 
having been presented in December, 1900, and not 
having been sent down for hearing till September, 
1903. (1903) 31 C. 322=8 C.W.N. 609=31 I. A. 

57 ( P • C • ) . 

— — Costs— Leave to appeal granted and costs 
of the application made— Costs in the appeal— 
Subsequent dismissal of the appeal for want of 
prosecution— Jurisdiction of the High Court to 

order costs of the application to be paid. 

Where an application for leave to appeal to the 
Privy Council was granted, the costs of application 
being made costs in the appeal, and the appeal is 
subsequently dismissed for want of prosecution, the 
High Court has jurisdiction to order the appellant 
to pay the costs of the application. 1893 A.C 538 
foil. (1902 ) 27 B. 124=4 Bom.L.R. 947. 

Costs. 

The High Court should exercise its jurisdiction 
over those who conduct litigation and prepare appeals 
from its decisions and take such steps as might be 
practicable to compel those who were to blame to 
pay the costs unnecessarily incurred. (1902 ) 25 M 
678=29 I. A. 156=4 Bom.L.R. 657=7 C.W N i 
=12 M.L.J. 299 (P.C.). 

6. Criminal cases. 

Sec also (1) C. P. CODE. S. 112; (2) CR. P. 
CODE, S. 404. 

Criminal case — Interference — Different con- 
clusion possible on evidence — Practice. 

It would be wholly contrary to the established 
practice of the Board in criminal cases to interfere 
with the decision of the Courts in India where there 
was evidence upon which the trial Court could find 
the appellant guilty of the crime with which he was 
charged, though another tribunal might have come 
to a different conclusion upon it. A.I.R. 1950 
P.C. 72. 

— Criminal cases — Criminal appeal — Jurisdic- 

tion — Judges of fact — Exclusion of inadmissible 
evidence— Evidence Act, S. 167. 

In a criminal appeal, their Lordships of the Privy 
Council are Judges of fact as well as of law and it 
is their duty to consider whether, after throwing 
aside evidence to which reasonable objection can be 
taken, there remains sufficient to support the convic- 
tion of the appellant. 6 B.L.R. 498. foil. 77 1 \ 
65=1950 A.W.R. 408=52 Bom.L.R. 508=1950 A 
W'r s 305=51 Cr L -J 1552=54 C.W.N. 464 

.L. ) , 


. -rimmal appeal— Function of Board- 
Weight of evidence— Conviction in absence of 
proper corroboration of accomplice evidence. 

functions of the Board in criminal cases are 
of a Co f urfc Criminal appeal and ground! 
* g ° ,n ? £ e wei « ht of evidence are not 
r^rr 'L en J erUm c ^- But where there is no proSS 
corroboration of any material part of the evidence 
of the accomplices which, in itself, is not by any 
means free from blemish and before accepting that 

found 'ft i^ ^ f bel ° W " corroboration ^d 
tound it in circumstances which ought not to have 

assumed g ^t d t f ° r , purpose ’. and ifc could not bo 
elusion 5 . hav E arr ‘ved at the same con- 

of /ho p ^ lt ^ lrected ,tseIf correctly, their Lordship 

s 

STl R c 392 

A - . ; PC * 172=50 Cr.L.J. 642 (P.C.). 

renc^Gr^ds CaSCS ” CriminaI Weil-Interfe- 

amS? f n r J Vy th C ^ ou 5 lciI is n . ot a Court of criminal 
in d - th ? nly questlon which will be con- 

justfce. s i h \r ^ 

evidencfr^^f^necessary dCrati ° n ° f ^ 

ofThe^/er^oes nol' 0 , cha,, “« in « the evidence 
findings of the Court with ° any , way challenge the 
and the reco4w of T r "P* SQ * rch 
with the accused^ and wifh th Ver - 3nd connection 
sary for th^ Priw r^n *, h . e Cnme ’ ifc is «nneces- 

a consideration <Y t0 ?° an . y furth er into 

if it is slt aside it^c f pr °:; ers r idenCG ^cause, 

rence wTth '“lerdfcf o f ' ^u^-O 't' 

ot provoc^Hon* in case 

\\ hc,, there has b'en an omission to place before 
’ ‘ Jm .-' for the,r consideration a matter of such 

grave importance, e.g., whether there was provo? 

fed' m f ° r • i 1C ,m ! rd ? r cl,ar ^ d - that they were never 
! 10 consider whether in the particular case before 

I. v"on them Se of ,tl0n dischar ^ d the onus which 

manslaughter the Prh " CoZif ca,f properiy* 
tain an appeal and interfere with the verdict of the 
jury, even though the point is raised only a a late 

N 1 ^ 7 R P o a ' r,S, Im '- Cas ' 153=1946 M.W 

. J No — 12 B . R . 442=1946 ATT ?06 17 r t 

J. 569=1946 O. A . P C ) Tll-lK Sp’ 
(P.C.) 111=50 C.W.N. 362=59 l7\V^ 10S-— A^T 

. 1946 P.C. 2 (h=( 1946) I M.L.T. 212 (P rV 

Criminal cases. v 

Criminal appeal-interference with findings. ( 194 fi> 
M.L.J. 147=A.I.R. 1946 P.C. 38. U } 

r cases— Criminal appeal— Interfe 

rence— M^reception c f evidence nterte- 

Before allowing an appeal in a criminal 

the ground of the misreception of evidence th^ P -° n 

Council would require to be satisfied that’ gmvf and 


1 
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substantial injustice lias been caused hereby. It 
would not quash a conviction on the ground that the 
statement of a witness has been wrongly admitted 
in evidence, when there is ample evidence to justify 
the conviction apart from such statement. 72 I. A. 
270=1. L.R. (1945) Lah. 451=1. L.R. (1945) Kar. 
(P.C.) 366=1945 A.L.J. 550=1946 P.W.N. 49= 
12 B.R. 274=1946 M.W.N. 180=43 Bom. L.R. 284 
=1946 A.I.Cr.D. 71=1946 O.A. (P.C.) 82=1946 
AAV.R. (P.C.) 82=222 Ind. Cas. 189=59 L.W. 
92=27 P.L.T. 1=50 CAV.N. 201=A.I .R. / 1946 
P.C. 1=( 1946) 1 M.L.J. 125 (P.C.). 

Criminal cases — Interference — Practice . 

For their Lordships of the Privy Council to inter- 
fere in a criminal case, it requires more than an 
allegation or even proof that a Court might take a 
different view of the compelling force of the evi- 
dence given. They will not review or interfere with 
the course of criminal proceedings unless it be shown 
that by a disregard of the forms of legal process, 
or otherwise, substantial and grave injustice has been 
done. A.l.R. 1946 P.C. 16=1945 M.W.N. 778 
=72 I. A. 305=50 C.W.N. 145=12 B.R. 280=47 
Cr.L.J . 489=59 L.W. ‘>=1946 A.L.J. 29 (2)= 
(1945) 2 M.L.J. 486=222 Ind. Cas. 273 (P.C.). 


Criminal cases— Appeal in— Approver’s evi- 
dence challenged — Other evidence, sufficient to 
support conviction — No interference. 

Where besides the approver’s evidence challenged in 
appeal to Privy Council there is sufficient evidence 
on the record pointing to the guilt of the accused.it 
cannot be said that there lias been a serious mis- 
carriage of justice in taking the approver s evidence 
into account so as to justify interference by the 1 nvy 
Council in appeal. A.l.R. 1946 P.C. 12— 12 B.R. 
133=59 L.W. 104=47 Cr.L.J. 174=221 Ind. Cas. 
215 (P.C.). 


■Criminal cases— Misreception of evidenc 


Substantial injustice must be proved. 

Before the Board will advise llis Majesty to allow 
an appeal in a criminal case on the ground of the mis- 
reception of evidence, they require to be satisfied that 
grave and substantial injustice has been caused 
thereby. A.l.R. 1946 P.C. 1=1945 A.L.J. 55(^= 
72 I. A. 270=12 B.R. 274=50 C.W.N. 201=27 P. 
L.T. 1=59 L.W. 92= ( 1946) 1 M.L.J. 125=1. L. 
R. (1945) Lah. 451=222 Ind. Cas. 189 (P.C.). 

Criminal cases — Contempt cases. 

The standard of care and circumspection to be ob- 
served by all Courts before exercising the jurisdic- 
tion to commit for contempt cannot be lessened but it 
must be remembered that the question of committal 
or 11011 -committal is one for the exercise of the dis- 
cretion of the Court before whom the application to 
commit is brought and unless there is found to be a 
serious disregard of the principles of natural justice, 
their Lordships of the Privy Council would be stow 
to interfere with that discretion. A.I.K. » MS * 
147=1945 M.W.N. 564= (1945) 2 M L. J- 35£=2 7 
Cr L.J. 61=1945 A.L.J. 505=9 L.W. 1-50 C. 
W.N. 107=72 I. A, 226=48 Bom L.R. 116— 1945 
Posh. L.J. 147=221 Ind. Cas. 67 (t -L.J. 

Criminal cases— Act authorised by law re- 
garded as criminal — Conviction— Interference. 

If a conviction has resulted from regarding as cri- 
minal an act which is authorised, by law, that docs 
amount to a breach of natural justice because it means 
that there has been a conviction for what the law does 
not recognise as an offence and hence, in such a case, 
the Privy Council will interfere and quash the con- 
viction. A.l.R. 1945 P.C. 46=46 Cr.L.J. 62fr= 


(1945) 2 M.L.J. 446=11 B.R. 437=1945 M.W. 
N. 47=58 L.W. 62=1945 Pesh.L.J. 46=219 Ind. 
Cas. 373 (P.C.). 

Criminal cases — Appeal by special leave — 

Privy Council is concerned with whether there 
has been miscarriage of justice. 

In a criminal appeal brought by special leave, the 
Privy Council is not concerned with formal rules, such 
as that relating to concurrent findings of fact, but 
only with the question whether there has been a mis- 
carriage of justice. A.l.R. 1944 P.C. 54=57 L. 
W. 374=1944 M.W.N. 440=10 B.R. 667=45 Cr. 
L.J. 721=1944 A.L.J. 388=1944 A.W.R. 40=46 
Bom. L.R. 844=71 I. A. 83=(1944) 1 M.L.J. 515 
=48 C.W.N. 477=1. L.R. (1944) Kar. 273=1. L. 
R. (1945) Mad. 237=214 Ind. Cas. 1 (P.C.). 

Criminal cases — Question as to weight to be 

attributed to evidence and whether evidence 
should be acccepted — No interference. 

Matters of the weight to be attributed to the evi- 
dence given are not considerations such as would in- 
fluence their Lordships acting upon the principles 
which guide them in considering whether an appeal 
in a criminal matter should be allowed. So also the 
question whether the appellant's evidence and ex- 
planation should be accepted is one solely for the 
Courts in India and is not a matter with which their 
Lordships would interfere. A.l.R. 1943 P.C. 192 
=1943 A.LJ. 507=45 Cr.L.J. 126=(1943) 2 M. 
L.J. 532=1943 O.W.N. 539=56 L.W. 706=48 C. 
W.N. 90=1944 M.W.N. 23=23 Pat. 88=70 I. 
A. 196=1. L.R. (1944) Kar. (P.C.) 1 Sup.=1943 
A.W.R. 79=77 C.L. I. 500=46 Bom. L.R. 513=209 
Ind. Cas. 276 (P.C.). 


•Criminal cases — Rule as to admission of. 


In criminal matters, the exercise of the prerogative, 
‘takes place only where it is shown that injustice of 
i serious and substantial character has occurred. A 
ncre misdirection on the part of the Court below, as 
for example in the admission of improper evidence, 
will hot suffice if it has not led to injustice of a grave 
diameter. Nor docs (he Judicial Committee advise 
liter fcrcnco merely because they themselves would 
|,avc taken a different view of the evidence admit- 
ted. Such questions are, as a general rule, treated 
is being for the final decision of the Courts below. 
Where, however, the distinction between civil and 
:riminal liability has been inexactly drawn, the ground 
upon which a criminal charge is based ill-defined, 
ind the instances of negligence increased from one to 
many by imputing a fresh act of negligence in the 
:asc of each death, the case is one in which the Privy 
Council will interfere and quash the conviction. A 

I R 1943 P.C. 72=57 L.W. 269=44 Cr.L.J. 569 
— 1 943 a.L.J. 427=1943 A.W.R. 48=207 Ind. Cas. 
io 7 r v 


Criminal cases — Practice (South Africa) — 

Ignorant native accused pleading guilty — 
Court, if can enter plea of not guilty — No pre- 
judice caused — No interference by Judicial 
Committee. 


South African practice does permit a Court to 
enter a plea of not guilty on behalf of a native or 
other ignorant person pleading guilty if it considers 
that he docs not properly understand the effect of 
that plea or if he seems to have matter of exculpa- 
tion that he wishes to allege: 

Held, that the irregularity of leaving on the record 
a plea of guilty after, in effect, altering it to one o 
not guilty did not entail any real prejudice to the ac- 
cused and did not call for any interference by the 
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Judicial Committee. (1941) 191 Ind. Cas. 4=42 
Cr.L.J. 13=1941 M.W.N. 228=7 B.R. 203 (P. 
C. ) . 

— — Criminal cases— Leave to appeal — Mis- 
direction by Judge in leaving case to jury — No 
miscarriage of justice — Leave, if can be granted 
The Judicial Committee will not interfere with the 
course of criminal law unless there has been such an 
interference with the elementary right of an accused 
as has placed him outside the pale of the regular 
law or unless within that pale there has been so mani- 
fest a violation of the principles of natural justice that 
their Lordships are satisfied first that the result ar- 
rived at was opposite to the result they themselves 
would have reached and, secondly, that the same 
opposite result would have been reached by the local 
tribunal even in the absence of an irregularity. In 
very special and exceptional circumstances leave to 
appeal in criminal cases may be granted. But mis- 
direction by a Judge either in leaving a case to a jury 
where there is no evidence or founded on an incor- 
rect construction of the I. P. Code even if establish- 
ed, is insufficient for that purpose, specially where 
there is no miscarriage of justice. It is not right 
or fair to judge by one single sentence but one must 
not only consider the whole of the passage in which 
the sentence occurs, but also consider the antecedent 
passages and the subsequent passages in the summing, 
up. Hence, in considering whether a Judge has mis- 
directed the jury, the tenor and general effect of the 
whole summing up should be looked at and if, upon 
the whole summing up, the Court is of opinion that 
substantially the proper direction has been given to 
the jury, it will not interfere, though the Judge has 
omitted to direct the jury expressly on some import- 
ant point. A.I.R. 1939 Cal. 682=1. L.R. (1939) 

1 Cal 187=43 C.VV.N. 133=41 Cr.L.J. 59=184 
Ind. Cas. 614. 

-Criminal cases — Interference, when proper. 

It is no part of the duty of the Board of the Judi- 
cial Committee in criminal cases to sit as a Court of 
Criminal Appeal, but only to correct what they re- 
& a j’d aS a rn ‘ scarr ' a Se of justice, if it has occurred. 
Where their Lordships are satisfied that there has been 
no miscarriage of justice in a case, and nothing which, 
in accordance with well-settled principles, would war- 
rant their interference with the judgment of the 
High Court, they will not interfere: 

Held, on the evidence and having regard to its 
cumulative effect, that the Courts in India were well- 
entitled to convict the appellant of murder. A.I.R. 
1937 P.C. 179=1937 O.W.N. 540=? B.R. 501= 
38 Cr.L.J. 573=41 C.VV.N. 805=39 P.L.R. 426= 
46 L.W. 33=1937 M.W.N. 633 (2)=31 S.L.R. 
300=39 Bom. L. R. 960=1. L.R. (1937) Lah. 371 
=64 I. A. 134=1937 A.W.R. 1014=(1937) 2 M. 
L.J. 684=168 Ind. Cas. 432 (P.C.). 

Criminal cases — Interference. 

The Board of the Judicial Committee docs not act 
as a Court of review of the decisions of a Court of 
Criminal Appeal, unless it can be shown that the error 
has led to injustice of a grave character. Where the 
appellants, apart from the untenable contention as to 
the use of the deposition of a witness, made no sug- 
gestion or eiror on the part of the trial fudge, and 
their Lordships are satisfied that the trial Tudgc in 
the view that he took of the credibility of another 
witness whom he heard and saw, along with the evi- 
dence and deposition of the former witness, was’ en- 
titled to find the case proved against the appellants, 
their Lordships will decline to examine the sugges- 


tion of error on the part of the appellate Court. A. 
I.R. 1*37 P.C. 119=1937 O.W.N. 412=3 B.R. 426 
=38 Cr.L.J. 498=64 I. A. 148=(1937) 2 M.L.J. 
323=41 C.VV.N. 741=1937 M.W.N. 546=46 L. 
W. 134=39 Bom. L.R. 966=39 P.L.R. 334=1937 
A. L.J. 1055=1937 A.W.R. 1128=1. L.R. (1937) 
Bom. 711=167 Ind. Cas. 790 (P.C.). 

Criminal cases — Interference with verdict 

of jury. 

It is not for the Board to interfere with the ver- 
dict of the jury because its conclusion as to guilt or 
innocence might differ from that of the jury. But 
where there are no grounds on the evidence taken as 
a whole, upon which any tribunal could properly, as 
a. matter of legitimate inference, arrive at a conclu- 
sion that the accused was guilty and any conclusion 
on the available materials would be, and is, mere con- 
jecture or guess, which are not, in law or justice, 
permissible grounds on which to base a verdict, the 
only proper direction to the jury in these circum- 
stances was that they must return a verdict of not 
guilty or that the}' could not safely or properly find 
any other verdict. But if, on the contrary, the direc- 
tion was quite other than this, the verdict cannot 
stand. A.I.R. 1936 P.C. 289=37 Cr.L.f. 963= 
44 L.W. 661=41 C.VV.N. 65=1936 M.W.N. 1340 
=39 Bom. L.R. 1=164 Ind. Cas. 545 (P.C.). 

'Criminal cases — Appeal should be allowed. 

Where there are really no materials for a convic- 
tion for murder as opposed to manslaughter and in 
addition the trial was so conducted as in three sepa- 
rate respects, namely, the exclusion of the statements, 
restriction of the address by Counsel, and the neglect 
of the rule requiring corroboration, to exhibit a 
neglect of fundamental rules of practice necessary 
for the due protection of prisoners and the safe ad- 
ministration of criminal justice, their Lordships will 
allow the appeal and set aside the convictions. A. I. 
R. 19 ’6 P.C. 242=44 L.W. 253=1936 A.L.T. 869 
=37 Cr.L.T. 914=40 O.W.N. 1164=1936 M W. 
N. 889=38 Bom. L.R. 1101=1936 A.W.R. 741= 
163 Ind. Cas. 681 (P.C.). 

Criminal cases — Admission of improper evi- 
dence — Murder case — Accused was not pre- 
judiced — Errors of procedure of a technical 
character. 

The Judicial Committee do not constitute a Court of 
Criminal Appeal. The Soveroign-in-Council does not 
act, in the exercise of the prerogative right to re- 
view the course of jiustice in criminal cases, in the 
free fashin of a fully constituted Court of Criminal 
Appeal. The exercise of the prerogative takes place 
only where it is shown that injustice of a serious 
and substantial character has occurred. A mere 
mistake on the part of the Court below, as for exam- 
ple. in the admission of improper evidence, will not 
suffice if it has not led to injustice of a grave cha- 
racter. Nor do the Judicial Committee advise inter- 
ference merely because they themselves would have 
taken a different view of evidence admitted. Such 
questions are, as a general rule, treated as being for 
the final decision of the Courts below. ITis Majesty 
will not review or interfere with the course of crimi- 
nal proceedings, unless it. is shown that, by a dis- 
regard of the forms of legal process or by some 
violation of the principles of natural justice or other- 
wise substantial and grave injustice has been done. 

Tn a charge for murder against the appellant, the. 
evidence, at the trial to prove that. the appellant was 
the murderer was partly direct and partly- circum- 
stantial . Direct evidence was given by ' witnesses 
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who saw the apoellant fire the shots which caused the 
death and by witnesses who saw him at or near the 
scene of the murder at the material time. The cir- 
cumstantial evidence was strong and part of it so 
strong as to point irresistibly to the conclusion that 
the appellant was guilty. In particular the appellant 
was proved by unimpeachable evidence to be possessed 
of a pair of sandals or shoes of a somewhat peculiar 
and unmistakable type. After the crime, one was in 
his possession. The other was found close to the 
body of the murdered man. The motive was ill-will 
due to the fact that the dead man had recently made 
accusations of criminal conduct against the appellant 
and that the appellant knew of and resented these ac- 
cusations. It was complained that in the proof of 
motive, matters and documents inadmissible in evi- 
dence were put in and that they were of a nature pre- 
judicial to the appellant and must have prejudiced 
the tribunals against him: 

Held, that the complaint had but slight foundation. 
It was clearly admissible and proper, though not in 
any great degree important to prove that the deceased 
man had given such information or made such com- 
plaint to the Police. The police report put in on 
the character ot the appellant was favourable to him 
and it was not objected to by counsel for him. If 
real injury were done by the prosecution or the Court 
to an accused jierson, the absence of objection by 
Counsel for the accused would not excuse it blit the 
absence of objection with other circumstances in the 
case indicated very clearly that no injury was done 
at all by reason of the form in which the evidence was 
given or by the admission of the documents in ques- 
tion. 


Held, further that it would have been more regular 
and more expedient if the evidence as to motive had 
not been given in the form in which it was given. 
But though irregularity is to be avoided and even an 
appearance of action prejudicial to an accused in the 
conduct of a criminal trial is to be deprecated, in this 
particular case there was in reality no prejudice to 
the case of the accused owing to any of the matters 

. . . t what was done did not. lead to 

injustice of a grave or oven of a slight character. The 
matters of complaint in no way affected the course 
of the trial or contributed to its result and such er- 
rors of procedure as occurred were of a technical 
character and did not detract from the essential fair- 
ness and justice which marked the conduct of the 
proceedings in both the Courts. Consequentlv. no 
grounds existed to require or entitle their Lordships 

t? ^ ( V i^xlL 1S T?^‘ jestv to intervc ”e- A.T.R. 1936 
-in>^fi n ,^, 637 “ 17 L - 4R*=37 Cr.L.T. 833 
t N d ,, 0 °, , = 44 T XV - 125=1936 M.W.N. 

P-L.R; J? 24 ^ 3 C . T. . J . 486=38 Bom . T. . R . 
764=1936 A.W.R 751=163 Tnd. Cas. 7 (P C ) 


Criminal cases— Mistake in law— Whether 

ground for granting special leave to appeal — 
Tury— Misdidection as to onus — No substantial 
injustice — Special leave. 


Their Lordships of the Judicial Committee do not 
rit as a Court of Criminal Appeal. The mere fact 
that there has been some mistake of law docs not 
afford sufficient ground of itself for granting special 
leave to appeal. Misdirection as such, even irregu- 
larity as such will not suffice. There must be some- 
thing which, in the particular case, deprives the ac- 
cused of the substance of fair trial and the protec- 
tion of the law. or which, in general, tends to divert 
the clue and orderly administration of the law into 
a new course which may bo drawn into an evil prece- 
dent in future. 


It is not the law of Ceylon that the burden is cast 
upon an accused person of proving that no crime has 
been committed. Where the jury might have thought 
from a passage in the summing up that that was in 
fact a burden which the accused had to discharge, the 
direction is not correct. But when their Lordships 
are satisfied that there were circumstances pointing 
irresistibly to the guilt of the accused quite indepen- 
dently of this direction, and that there has been no 
such substantial injustice, no such deprivation of the 
substance of fair trial, special leave to appeal will 
not be granted. A.I.R. 1936 P.C. 169=37 Cr.L.J. 
628=38 Bom.L.R. 700=1936 M.W.N. 653=44 L. 
W. 86=1936 A.L.J. 808=38 P.L.R. 789=71 M. 
L.J. 321=1936 A.W.R. 750=162 Ind. Cas. 450 
(P.C.). 

Criminal cases — Decision of the Royal 


Court of Jersey — Special leave — Prerogative. 

There is no right of appeal from the decision of the 
Royal Court of Jersey in a criminal case to His 
Majesty in Council, using the term “right of appeal” 
in its proper sense. But in a proper case. His 
Majesty is entitled to grant special leave to appeal. 
There is no Order in Council, Charter, or other 
instrument of authority from which it can be in- 
ferred that the King's prerogative to allow an appeal, 
if so advised, has been taken away in criminal matters. 
The cases in which the Board ought to advise His 
Majesty to exercise his prerogative in a criminal case 
are of a rare and exceptional character; but that the 
prerogative still exists is beyond doubt. A.I.R. 1936 
P.C. 160=17 Cr.L.J. 679=44 L.W. 108=1936 M. 
W.N. 832=162 Ind. Cas. 470 (P.C.). 

■Criminal cases — Privy Council will not 


usurp functions of jury. 


Their Lordships of the Privy Council, even if they 
were a general Court of Appeal hearing the case, 
would not attempt to usurp, however remotely, the 
functions of the jury. 

The ' Judicial Committee have always treated ap- 
plications for leave to appeal and the hearing of 
criminal appeals so admitted as being upon the same 
footing. A.I.R. 1936 P.C. 160=37 Cr.L.J. 679 
=44 L.W. 10*8=1036 M.W.N. 832=162 Tnd. Cas. 
470 (P.C.). 

Criminal Cases. 


Their Lordships of the Judicial Committee have 
repeatedly declared that they arc not a Court of 
Criminal appeal. A.I.R. 1035 Mad. 793=1935 M. 
W.N. 5=68 M.L.T. 93 Sup. =42 L.W. 140=37 Cr. 
L.J. 64=159 Ind. Cas. 240 (F.B.). 

Criminal Cases. 

Their Lordships of the Privy Council do not sit as 
a Court of Criminal Appeal. For them to interfere 
with a criminal sentence, there must be something so 
irregular or so outrageous as to shock the very basis 
of justice. A.I.R. 1935 Rang. 214=13 Rang. 141 
=16 Cr.L.J. 1232=157 Ind. Cas. 821. 

Criminal cases — Verdict of jury as to 

valuation on evidence — Question to be consi- 
dered. 

When the jury’s verdict as to valuation on evidence 
is challenged, the Court of Appeal is not to consider 
only whether the -Court would adopt the view of the 
jury if the decision rested with them but they have 
also to see if there was evidence before the jury on 
which they would have reached the conclusion they 
arrived at. A.I.R. 1934 P.C. 196=40 L.W/ 180 
=151 Ind. Cas. 600 (P.C.). 
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Criminal Cases. 

The Board of the Judicial Committee do not sit as 
a Court of Criminal Appeal. For them to interfere 
with a criminal sentence, there must be something so 
•irregular or so outrageous as to shock the very basis 
of justice. Contentions based on the meaning and 
•effect of a section of the Evidence Act are merely 
points for a Court of Criminal Appeal. A.I.R. 1932 
P.C. 234=13 Lah. 479=36 LAV. 542=9 O.W.N. 914 
=59 I. A. 233=34 Cr.L.J. 18 (1)=33 P.L.R. 873 
=64 M.L.4. 77=56 C.L.J. 593=140 Ind. Cas. 290 
(P.C.). 

Criminal Cases. 

It is difficult to induce the Board to advise the 
granting of special leave to appeal in a criminal case. 
123 Ind. Cas. 731=A.I.R. 1930 P.C. 291 (P.C.). 

—Criminal cases — Interference. 

The Privy Council does not sit as a Court of crimi- 
nal^ appeal. To allow criminal proceedings to be 
reviewed by it there must have been substantial and 
•grave injustice done. Dillctl’s case, (1887) 12 A.C. 
459. Foil. 124 Ind. Cas. 578=34 C.W.N. 599= 
A.I.R. 1930 P.C. 201=32 M.L.W. 929=39 M L. 
7. 127 (P.C.). 

— — Criminal cases — Rule. 

. Tbeir Lordships of the Privy Council do not act 
in criminal matters as a Court of Criminal Appeal 
-and are not concerned to regulate procedure of Courts 
in India or to criticise what is mere matter of proce- 
•dure and in . the complete absence of any substantial 
injustice or in the complete absence of anything that, 
•outrages what is due to natural justice in criminal 
cases Privy Council does not interfere. 122 
Ind. Cas. 17=7 O.W.N. 299=1930 Cr.C. 193= 
31 M.L.W. 306=31 P.L.R. 150=32 B.L.R. 529= 
.14 C.W.N. 565=3 M.Cr.C. 85=31 Cr.L.J. 378= 
11 Lah. 192=57 I. A. 71=51 C.L.J. 455=A.T.R. 
1930 P.C. 57=58 M.L.J. 363 (P.C.). 

Criminal cases. 

Tho Board only recommends His Majesty to exer- 
cise his jurisdiction in appeals in criminal cases upon 
•certain very restricted grounds. 100 Ind. Cas. 227 
=> Rang. 53=54 I. A. 96=25 A.L.T. 117=31 C. 
W.N. 271=1927 M.W.N. 103=38 M.L.T. 64= 

4 O.W.N. 283=8 P.L.T. 155=28 Cr.L.T. 259= 
•6 Bur.L.T. 65=29 Bom.L.R. 813=45 C.L.L 441 
=7 A.I.Cr.R. 362=A . I . R . 1927 P.C. 44=52 M 
L.T. 585 (P.C.). 

Criminal cases — Privy Council is not a Court 

of Criminal Appeal — Review is not permitted 
except in case of substantial and grave injustice 
due to disregard of legal forms or principles of 
natural justice — Refusal by Governor-General to 
transfer case on the ground of state of public 
feeling cannot be violation of the principles of 
natural justice — Inadequacy of direction to the 
Jury cannot amount to disregard of forms of 
process. 

In dealing with petitions for special leave to appeal 
against sentences pronounced in the Criminal Courts 
of the various Dominions of the King the Privy 
Council, will not act as Court of Criminal Appeal and 
will not review or interfere with the course of 
criminal proceedings, unless it is shown that, by 
disregard of the forms of legal process or by some 
violation of the principles of natural justice or 
otherwise substantial and grave injustice has been 
done. 

Governor-General has the power to order that the 


trial be held elsewhere if he thinks that in the state 
of public feeling a fair trial could not be obtained 
in the place where the offence would ordinarily be 
tried. To ask the Board to declare that a refusal 
of the Governor-General, who had all the advantages 
of being in the country and of judging of the real 
state of the feeling of tho public amounted to a 
violation of the principles of natural justice, is nothing 
less than preposterous. The impropriety and useless- 
ness of- such a demand cannot be too strongly qualified. 

Adequacy or otherwise of the directions to the jury 
would not amount to a disregard of the forms of 
process or violation of the principles of natural 
justice. 92 Ind. Cas. 212=28 Bom.L.R. 158=30 
C.W.N. 557=23 M.L.W. 1=43 C.L.J. 67=1926 
M.W.N. 62=3 O.W.N. 165=A.T.R. 1925 P.C. 
305=49 M.L.J. 834 (P.C.). 

Criminal cases — Privy Council is not a 

Court of Criminal Appeal — Mere mistake in 
exercise of jurisdiction is not enough to sustain 
appeal but justice must have been set at naught. 

The power of the Privy Council to entertain appeals 
arises not from the relation of the Board to the 
Court below, as a Court of criminal appeal, but as 
the Privy Council advising the Sovereign with regard 
to the exercise of the prerogative. The prerogative 
is that remnant of the power of the Crown which 
remains to the Crown to interfere with tribunals of 
justice. With India’s march to Self-Government, this 
prerogative has been diminishing. Therefore, unless 
it can be proved that there was no proper trial at all, 
that the forms of all judicial procedure were dis- 
regarded, not merely according to local ordinances 
but according to the unvarying character, which is 
common to all, the Privy Council cannot interfere. 

I f there is anything very very gross, it might come 
under tho same category, but even then, the Crown 
has to be extraordinarily cautious in asserting the 
survivor oven of that very restricted prerogative which 
existed fifty years ago, but which may not exist now. 
The Privy Council cannot take cognizance of a mere 
mistake which the Court in Tndia has made in the 
exercise of its jurisdiction. Where justice has not. 
been set at. naught, the Privy Council has no juris- 
diction. 89 Tnd. Cas. 843=26 Cr.L.J. 1419=1926 
M.W.N. 32=27 Bom.L.R. 704=49 Bom. 455= 

A I R. 1925 P.C. 180 ( P.C. ). 

Criminal cases. 

When there has been evidence before the Court 
below and the Court below has come to a conclusion 
upon that evidence, their Lordships of the Privy 
Council will not disturb that conclusion; they will 
only interfere, where there has been a gross mis- 
carriage of justice or a gross abuse of the forms of 
legal process. 12 A.C. 459, Foil. 88 Ind. Cas. 3= 

6 Lah. 226=27 Bom.L.R. 707=41 C.L.T. 437=2 
O.W.N. 447=23 A.L.T. 636=7 L.L.T. 324=3 Pat. 
L.R.Cr. 95=52 T. A . 191=1925 M.W.N. 418=26 
Cr.L.f. 1059=26 P.L.R. 284 =34) C.W.N. 581= 
A.I.R. 1925 P.C. 130=48 M.L.J. 643 (P.C.). 

Criminal cases — Privy Council will not in- 
terfere save where legal principles are involved. 

The responsibility for the administration of crimi- 
nal justice in Tndia the Privy Council will neither 
accept, nor share, unless there has been some viola- 
tion of the principles of jtustice or some disregard of 
legal principles. 84 Ind. Cas. 935=26 Cr.L.T. 391 
=22 M.L.W. 57=26 P.L.R. 394=48 Rom. ' 115= 
26 Bom.L.R. 692=A.I.R. 1925 P.C. 59 (P.C.). 

Criminal cases. 

Wrong interpretation of sections of Acts does not 
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justify interference by Privy Council in criminal cases. 
87 Ind. Cas. 844=26 Cr.L.J. 1020=26 P.L.R. 
129=21 M.L.W. 160=6 Lah. 45=6 L.R.P.C. Cr. 
16=52 I. A. 121=2 O.W.N. 5=27 Bom.L.R. 701 
=3 Pat.L.R. Cr. 93=A.I.R. 192S P.C. 52=48 M. 
fc.J. 61 (P.C.). 

Criminal cases — Special leave. 

Points not properly raised at the trial are not 
points which in ordinary circumstances deserve much 
consideration as grounds for special leave. 85 Ind. 
Cas. 47=29 C.W.N. 181=1925 M.YV.N. 26=3 Pat. 
L.R. Cr. 1=6 L.R.P. Cr. .1=27 Bom.L.R. 148= 
6 Pat.L.T. 169=52 I. A. 40=52 Cal. 197=23 A. 

L. J. 314=41 C.L.J. 240=26 Cr.L.J. 431=26 P.L. 
R. 50=A . I . R . 1925 P.C. 1=48 M.L.T. 543 (P. 
C.). 

Criminal cases. 

The King in Council is not a Court of Criminal 
Appeal and the power in the Sovereign to entertain 
appeals of this character is only to be exercised when 
there has been such a gross denial of the principles 
of natural justice as has been defined in numerous 
cases. 69 Ind. Cas. 631=26 C.W.N. 57=30 M.L. 
T. 180=23 Cr.L.T. 743=1 Pat.L.R. Cr. 31=14 

M. L.W. 558=A.I.R. 1922 P.C. 162 (P.C.). 

Criminal cases — Sedition case — Privy Coun- 
cil is not a Court of Appeal — Findings of fact 
will be rarely interfered with — Question whe- 
ther law was properly applied to language used 
by accused in a sedition case — Privy Council 
will not interfere ordinarily. 

In a case of sedition in respect of newspaper arti- 
cles the question whether the principles of the law 
were properly applied by the Courts in India in detail 
to the language of the various articles is one which 
partakes so much of the nature of the question of 
fact, that it would be difficult for the Board to inter- 
fere on this ground with the conclusions arrived at 
by a Court in India. The decision of such a Court 
must necessarily depend not only on the construction 
of the written matter complained of, but also on the 
local conditions obtaining at the time of the publi- 
cation and a just appreciation of the effect which the 
publication under those conditions of the articles in 
question would be calculated to produce. 

Privy Council will not revise the conclusions of 
facts arrived at by the lower Court in such matters, 
because thereby it will be constituting itself a Court 
of appeal in criminal matters which role it is it,s 
policy to decline to assume. 59 Ind. Cas. 641=2 
Lah. 3*1=48 T. A. 96=10 A L L 65=23 Bom.L.R. 
709=13 C.L.J. 124=25 C.W.N. 701=13 M.L.W. 
253=1921 M.W.N. 49=10 P.W.R. Cr. 1921=29 
M.L.T. 142=22 Cr.L.T. 129=A.,T.R. 1921 P.C. 
29=10 M.L.T. 101 (PC.). 

Criminal case — When leave granted. 

Though the Privv Council is not a Court of Cri- 
minal Appeal, the Board will grant leave to scruti- 
nise whether there have been a miscarriage of the 
fundamental principles of justice within the meaning 
of the ruling in Dillot’s case. CIOIO) M.W.N. 748 
=20 Cr.L.T. 799^2 U. P.L.R. (P.C.) 26=53 

Ind. Cas. 703 (P.C.). 

7 Criminal case — Limitations on powers of 

interference — Press Act. 

The Judicial Committee when it sits to advise His 
Majesty in the exercise of his prerogative in crimi- 
nal cases does so under constitutional limitations which 
preclude it. from exercising the full functions of a 
Court of Criminal Appeal. The Committee refuser! 
to interfere with an order of forfeiture of security 
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under the Press Act, having found that the status ap- 
plicable to the case had been properly constructed. 

43 Mad. 146=46 I. A. 176=37 M.L.J. 139=17 A. 
L.J. 925=23 C.W.N. 986=21 Bom.L.R. 867= 
(1919) M.W.N. 555=10 L.W. 451=20 Cr.L.J. 
593=26 M.L.T. 408=1 U. P.L.R. (P.C.) 74= 
52 Ind. Cas. 209 (P.C.). 

[Affirming on appeal 39 Mad. 1085=37 Ind. Cas. 
525 and 39 Mad. 1164=37 Ind. Cas. 607.] 

Criminal case— Jurisdiction — Powers of in- 
terference — Constitutional limitations on. 

The Judicial Committee is not a Court of review 
in criminal cases. It does not interfere merely 
on the ground that the Court below has not appre- 
ciated the evidence properly. But the Committee will 
interfere where there has been a disregard of the 
proper forms of legal process, grievous and not 
merely technical in character or a violation of a fun- 
damental principle amounting to a denial of justice. 

44 Cal. 876=44 I. A. 137=15 A. L.J. 475=1 Pat. 

L. W. 661=19 Bom.L.R. 510=21 C.W.N. 818= 
26 C.L.T. 13=6 L.W. 71=22 M.L.T. 31=(1917) 

M. W.N. 522=18 Cr.L.J. 471=33 M.L.J. 555=11 
Bur L.T. 54=13 N.L.R. 100=39 Ind. Cas. 311 
(P.C.). 

Criminal case — Stay of execution — Practice. 

The Judicial Committee is not a Court of Appeal, 
and the stay of execution of a sentence of death pend- 
ing an appeal to the Privy Council is a matter for the 
consideration of the Executive Government and not 
within the province of the Tudicial Committee. 42 
Cal. 739=42 I. A. 133=19 C.W.N. 674=17 M.L. 
T. 441=21 C.L.J. 522=17 Bom.L.R. 487=2 L. 
W. 602=16 Cr.L.T. 494=59 P.W.R. 1915 Cr.= 
29 Ind. Cas. 334 (P.C.). 

Criminal case — Leave to appeal when grant- 

ed. 

Leave to appeal to the Privy Council in criminal 
matters is not granted, except where a clear departure 
from the requirements of justice exists; nor unless, by 
a disregard of the forms of legal process or by some 
violation of the principles of natural justice or other- 
wise. substantial and grave injustice has been done. 

Misdirection as such, even irregularity as such, will 
not suffice. There must be something which in the 
particular case, deprives the accused of the substance 
of fair trial and the protection of the law, or which, 
in general, tends to divert the due and orderly ad- 
ministration of the law into a new course, which may 
be drawn into an evil precedent, in future. 

The jurisdiction, which the Privy Council exercises 
in appeals in criminal matters, involves a general con- 
sideration of the evidence and of the circumstances of 
each particular case in order to place the irregulari- 
ties complained of, if substantiated in their proper 
relation to the whole matter. 

Where there is a great preponderance of unques- 
tioned evidence on a point, the Privy Council cannot 
in any view conclude that there has been any mis- 
carriage of justice, substantial, grave or otherwise. 
Authorities reviewed. 18 C.W.N. 705=15 Cr.L. 
T. 326=1 L.W. 989=23 Ind. Cas. 678 (P.C.). 

Criminal case — Appeal against convictions;- — 

Functions of the Judicial Committee — Limits 

of interference. * 1 

The power of the Privy Council to review pro- 
ceedings of a criminal nature, unless such power and 
authority have in any local area been parted with by 
statute, is undoubted. But there are reasons, both 
constitutional and administrative, to show that this 
power should not be lightly exercised. The practice 
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pf the Judicial Committee with regard to appeals 
in criminal matters are laid down in R. v. Joykissen 
Mookerjee, (1862) 1 Moor. P. C. (N.S.) 72 and 
Falkaland Isels Co. v . R., (1862) 1 Moor P. C. 
(N.S.) 299 has not been altered or liberalised by 
the decisions in In re: Dillet, (1887) 12 App. Cas. 
459 and later cases. 

The practice of the Committee in respect of crimi- 
nal trials is to this effect: — It is not guided by its 
own doubts of the appellant’s innocence or suspicion 
of his guilt. It will not interfere with the course 
of criminal law unless there has been such an in- 
fringement of the elementary rights of an accused 
as has placed him outside the pale of regular law or 
unless, within that pale, there has been so manifest 
a violation of the principles of natural justice that 
the Committee as well as the local tribunal would 
have come to the opposite conclusion in the absence 
of the irregularity complained of. 

The Privy Council dismissed an appeal from a con- 
viction on a trial by jiury, of the offence of defama- 
tion or criminal libel, holding that there was no mis- 
direction or improper exclusion of evidence. 41 Cal. 
1023=41 I. A. 149=18 C.W.N. 785=26 M. L. J. 
621=15 Cr.L.J. 309=1 L.W. 461=7 Bur.L.T. 167 
= (1914) M.W.N. 506=16 M.L.T. 79=12 A.L.T. 
1042=20 C.L.J. 161=16 Bom.L.R. 544=8 L.B.R. 
16=23 Ind. Cas. 661 (P.C.). 

Criminal case — Leave to appeal, when gran- 
ted — Costs. 


In criminal cases the Judicial Committee of the 
Privy Council does not lightly interfere with the deci- 
sion of the Courts below; it only does so where justice 
has been gravely and injuriously miscarried 
even although the proceedings taken are unobjection- 
able in form. 

Held, quashing the judgment and sentence ap- 
pealed against, that the Court below had lost sight 
of the distinction between a civil and a criminal 
liability for appropriation of another’s money, and 
that, the sentence pronounced against the appellant 
formed such an invasion of liberty and such a denial 
of just rights as a citizen that their Lordships felt 
called upon to interfere. 

Looking to the exceptional nature of the case, their 
Lordships directed the Crown to pay the appellant’s 
costs of the appeal in a criminal case. (1914) A C 
221=18 C.W.N. 98=26 M.L.T. 1=15 Cr.L.T. 305 
=23 Tnd. Cas. 657 (P.C.). 


Criminal case — Leave to appeal, when given 

— Misdirection to jury — Sentence. 

The Judicial Committee is not a Criminal Court of 
Appeal entitled to go into questions of evidence and 
procedure. It exercises its functions under consti- 
tutional limitations and will interfere only when what 
has been done has been grossly contrary to the forms 
of justice or violates fundamental principles. In re • 
Dillet (1887) 12 App. Cas. 459. Rel. 

Leave to appeal from a conviction on the ground 
of misdirection to the jury (where there was evidence) 
and the severity of sentence was refused. 41 Cal 
568=40 T. A. 241 = (1914) M.W.N. 11=16 Born" 
L.R. 1=12 A.L.J. 75=15 M.L.T. 84=19 C L t' 
C.W.N. 374=7 Bur.L.T. 37=15 Cr.L.j! 
144=22 Tnd. Cas. 496 (P.C.). 

[Affirming on appeal 6 Bur.L.T. 201=22 Tnd 
Cas. 432 (F.B.).l 


^—Criminal case — Interference when — Grave 
injustice — Inadmissible evidence — Want of 
proof. 

Where in the prosecution of a person "by some 
disregard of the forms of legal process or by some 


violation of the principles of natural justice or othec- 
wise, substantial and grave injustice has been done," 
the judicial Committee is bound to advise His Majesty 
that the conviction should not be allowed to stand. 

The Privy Council set aside the conviction of a> 
person for abetment of murder, which was based 
mainly on inadmissible evidence and when that evi- 
dence was excluded, there did not exist any reliable 
evidence on which a capital conviction safely be based. 
36 Mad. 501=40 I. A. 193=17 C.W.N. 1110=14 M: 
L.T. 263=25 M.L.J. 518=11 A.L.J. 881=18 C. 
L J. 365= 0913) M.W.N. 806=14 Cr.L.j. 577= 
15 Bom.L.R. 910=21 Ind. Cas. 369 (P.C.). 

[On Appeal from 20 Ind. Cas. 721.] 

-—Criminal case — Leave to appeal. 

His Majesty-in-Council will not review criminal* 
proceedings unless it be shown that by a disregard 
ot the forms of legal process, or by some violation of 
the principles of natural justice, or otherwise, sub- 
stantial and grave injustice has been done. 

An applicant for special leave ought to show 
ic materials upon which one of those propositions can 
be established, and ought fully to inform the Board 1 

?orv!_!o A U i c,a J Comm 'ttee of the facts. 13 C.L.T. 
A.L.J. 147=13 Bom.L.R. 9=9 M L T 

W*v 4 Jr 3 '] =21 M • L • T . 374=( 191 1 ) 2 M. 
\J.N. 159=12 Cr.L.j. 100=9 I„d. Cas. 581 (P. 

S? se — Leave to appeal. 

"rounrJ^Kr sh °V ,d be satisfied that there are 

i.K ?J K llnk i ng that prave and substantial in- 

t re frnm tt have - be * e 7 owin * *> some depar- 

221-10 " atl l ral i u * tice - 33 Bom. 
277 ^0 Bom.L.R. 973=9 Cr.L.j. 226=2 Ind. Cas. 


7. Death of party. 

-Death of party— Decree by Privy Council 

against respondent in ignorance of death of one 
of them. 

A decree passed by the Privy Council against the 
respondents in ignorance of the death of one of them 
is not a nullity, though the legal representative of 
the deceased was not brought on the record, the decree 
being an order of the Sovereign. The provisions of 
the Civil P. C., do not apply to appeals before the 
Privy Council. A.I.R. 1937 Bom. 433=39 Bom. 
L.R. 572=171 Ind. Cas. 844. 

Death of party — Delay in hearing of ap- 
peal caused by endless substitution and revivor 
proceedings — Judicial Committee ordered hear- 
ing of appeal as against respondents surviving 
or already brought on record. 

Where in an appeal to the Privy Council to which 
there were 185 respondents, all belonging to the same 
village, represented by same counsels and solicitors, 
and where all of them with subsequently substituted 
legal representatives in the case of deceased respond- 
ents had identical interests, and where considerable 
delay in hearing was caused at each stage after the 
special leave to appeal owing to substitution and 
revivor proceedings in compliance with Rr. 43 ( b ), 
52 and 83 of the Judicial Committee Rules of 1925* 
caused by the deaths at intervals of one or more of 
the respondents, and where further delay in hearing 
the appeal was apprehended on the same account, 
on an application by the appellants praying for set- 
ting down the appeal for hearing against the surviw 
ing respondents with liberty to proceed against the 
other respondents or their representatives or such 



2227 


PRIVY COUNCIL — 7. Death of Party.' 


2228 


•order as should seem just, the Judicial Comrtiittee 
directed and ordered setting down of the appeal for 
hearing against such of the respondents as had ap- 
peared or had been served with notice of any order 
in Council bringing them upon record and setting for 
determination if necessary at the hearing of the ap- 
peal all questions as to how any other respondents 
were to be proceeded against. 52 A. 8=57 I. A. 94 
=128 Ind. Cas. 656=A.I.R. 1930 P.C. 264 (P. 
C). 

Death of party. 


Even though a party before the Privy Council 
might have died pending the appeal, the order made 
by the Privy Council in the case nevertheless has full 
force and effect and is to be carried out by the Courts 
in India. A.T.R. 1924 Mad. 695, Foil. 103 Ind 
Cas. 618=39 M.L.T. 29=26 M.L.W. 72=1927 M. 
W.N. 426= A. I. R. 1927 Mad. 1088=53 M.L.T. 

226. 

•Death of party. 


A decree of the Privy Council shall have full force 
and effect notwithstanding the death of some of the 
respondents before it, prior to judgment and even 
on the date of hearing and the same can be executed 
against the legal representatives of the deceased res- 
pondents. S. 23 of William IV. Ch. 41. Rel on. 
80 Ind. Cas. 85=20 M.L.W. 99=1934 M.W.N. 
439=47 Mad. 618=35 M.L.T. 50=A.T.R. 1924 

Mad. 695=45 M.L.J. 154. . . - rf 

Death of party — Jurisdiction of High Court 

to add legal representatives. . , , , 

After an appeal has been finally admitted before 
the transcript of the record and transmitted to 
England, the High Court has jurisdiction over the 
appeal and can direct substitution of the legal repre- 
sentatives of the deceased parties to the appeal. O. 22 
of the C P. Code, does not. apply to appeals to the 
PC in C L 1 331=4 Ind. Cas. 454. 

—Death of party— Death of . rcs E~ nd ® n *7" 
Decree passed in ignorance of death— Effect of. 

\ decree passed by the Privy Council in ignorance 
of the death of a respondent pending the appeal is 
1, incline on all tl.c Courts m Inc ha. (1920) P.H C. 
c 266=5 Pat.L.J. 314=1 Pat.L.l . 32 d— 2 U.l . 
T. R (Pat.) 108=56 Ind. Cas. 322. 

Death of party during hearing. 

During the course of the argument in the case, a 
cablegram arrived stating that respondent had died. 
Their Lordships of the Privy Council intimated that 
they would proceed with the hearing of the appeal 
but judgment would not be given until the proper 
party was put upon the record. (1905) 9 C.W.N. 
477=27 A. 271=32 T . A . 113=8 O.C. 155=15 M. 
L.T. 197 (PC). 


8. Delay in Indian litigation. 


Delay in Indian litigation. 

The tedious protraction for 12 years of Indian 
Litignlion was adversely commented on. 39 All. 
173=14 I A. 54=15 A. L.T. 150=5 L.W. 388=21 
MI. T . 267=32 M.L.T.* .383=21 C.W.N. 61 6=1 1 9 
Rom.L.R. 43(3=26 C.L.J. 24=(1917) M.W.N. 

45.3=39 Tnd. Cas. 454 (P.C.). 

(Affirming on appeal. 33 All. 695=11 Ind. Cas. 

1 7 ) . 

Delay in Indian litigation— Condemnation 

of . 

The Privy Council condemned the inordinate delay 
in Indian litigation and observed that the successful 
party, if guilty of delay will be deprived of costs. 
4-1 Cal. 186=43 I. A. 249=20 M.L.T. 335=31 M. 


L.T. 563= (1916 ) 2 M.W.N. 336=4 L.W. 458=18 
Bom.L.R. 868=14 A.L.J. 1103=24 C.L.J. 487= 
1 Pat. L.W. 1=21 C.W.N. 225=10 Bur. L.T. 177 
=36 Ind. Cas. 420 (P.C.). 

Delay in Indian litigation — Reprehensible. 

The Privy Council condemned the extraordinary 
delay in Indian litigation. 38 All. 570=43 I. A. 284 
=31 M.L.J. 750=21 C.W.N. 66=20 M.L.T. 529 
=14 A.L.J. 1189=(1916) 2 M.W.N. 570=19 Bom. 
L.R. 1=5 L.W. 189=25 C.L.J. 524=10 Bur. L.T. 
131=36 Ind. Cas. 38 (P.C.). 

(Affirming on appeal. 33 All. 585=9 Tnd. Cas. 
1013). 


9. Differing decisions of lower Courts. 


•Differing decisions of lower Courts. 


Where a judgment of trial Judge does not proceed 
on what might be called his personal observation of 
the demeanour of the witnesses and mode of giving 
evidence but proceeds on inference from agreed facts, 
it does not give very much advantage to the Judge 
of first instance over the Judges in the Court of appeal 
and therefore where the Appellate Court differs from 
the trial Judge on question of fact in such a case the 
Privy Council would not interfere. 116 Ind. Cas. 
601=28 M.L.W. 87.3=10 P. L.T. 321=A.I.R. 1928 
P.C. 306=56 M.L.J. 286 (P.C.). 

Differing decisions of lower Courts. 

Where the High Court reversed the decision of the 
Lower Court under a number of misapprehensions and 
without appreciating important points the Privy 
Council reversed the decision of the High Court. 
32 M.L.T. 86=27 C.W.N. 725=A.I.R. 1928 P. 
C. 31 (P.C.). 

■Differing decisions of Lower Courts— Inter- 

r.. j? _ r a a rAiirf in 


ference with finding of Appellate Court in 
reversal of trial Court — Practice. 

An appellant who asked the Board to upset a 
rarefullv-considered finding on a question of fact 
arrived 'at by Judges fully conversant with habits and 
practices of the country, takes a heavy burden on 
liimsclf. The Privy Council refused to displace a 
rare fully reasoned judgment of the Judicial Commis- 
sioner’s' Court on a question of fact merely in order 
to restore a judgment of the Subordinate Judge, which 
rested on a speculation of his own as to probabilities. 
5 o L T 440=21 O.C. 104=48 Ind. Cas. 225 

(PC)*/' „ _ . 

Differing decisions of Lower Courts Fresh 

materials before Lower Appellate Court— Inter- 


ference. 

Where on a pure question of fact, vis., the genuine- 
ness of a will, two Courts in India differed hut the 
materials before them were not, owing to the ad- 
mission of fresh evidence by the appeal Court, entirely 
the came, the Judicial Committee could not reverse 
the appellate judgment unless satisfied that it was 
wrong. 36 Cal. 833=36 I. A. 221=13 C.W.N. 830 
=10 C.L.J. 74=6 M.L.T. 7=11 Bom.L.R. 861= 
10 M.L.J. 435=3 Ind. Cas. 465 (P.C.). 


10. Evidence. 

See also PRIVY COUNCIL— QUESTION AND 
FINDINGS OF FACT. 

Evidence — Practice — Land acquisition pro- 
ceedings — Questions relating to value — No inter- 
ference. 

In land acquisition proceedings, the rate of com- 
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pensation to be allowed in cases of lands burdened 
with occupancy tenants is a mere question relating 
to value on which the local knowledge of Courts in 
India is of the greatest value and it is the practice 
of the Privy Council not to interfere in such matters. 

A. I.R. 1946 P.C. 75=50 C.W.N. 401=1946 M. 
W N. 158=(1946) 1 M.L.J. 333=73 I. A. 44=12 

B. R. 496=223 Ind. Cas. 550 (P.C.). 

Evidence — Decision of Native Tribunal on 

matters peculiarly within their knowledge. 

Decisions of the Native Tribunal on such matters, 
which are peculiarly within their knowledge arrived 
at after a fair hearing on relevant evidence will not 
be disturbed by the Privy Council without very clear 
proof that they are wrong. (1944 ) 213 Ind. Cas. 
195=1944 A.W.R. 1=10 B.R. 630 (P.C.). 

Evidence — Will executed by Indian in 

English — Construction. 

The testator executed a will in the English language 
which was not his native tongue. The argument 
that, the testator had used an ordinary phrase in a 
special and inaccurate sense did not commend itself 
to the Judges in India, who saw no reason for con- 
struing the crucial words otherwise than literally: 

Held, that the Judges in India were more familiar 
than their Lordships could be with documents framed 
In India in the English language by persons not likely 
to be perfectly familiar with that tongue. Hence 
their Lordships would hesitate long before overruling 
Judges in India on such a point of construction of 
the crucial words. A.I.R. 1943 P.C. 121=(1943) 2 
M.L.J. 163=56 L.VV. 441=10 B.R. 181=48 C. 
W.N. 73=1. L.R. (1943) Kar. (P.C.) 117 Sup. 
=46 Bom. L.R. 509=209 Ind. Cas. 408 (P.C.). 


Evidence — Appreciation . 


Where the Judges of the High Court had the 
opportunity winch the Judicial Committee has not of 
seeing the witnesses in the box and observing their 
demeanour, the Judicial Committee would be very 
slow to disagree with them even if a perusal of the 
transcript of the evidence should raise a doubt in 
their Lordships’ minds as to its true effect, (1942) 
??^x T r n(I 4,? as - 373=9 B.R. 1=56 L.W. 3=1942 6. 
V N ,^<\ 5 ri 942 A L r - 650=47 C.W.N. 68=1. L. 

R. (1942) Kar. (P.C.) Sup. 143 (P.C.). 

——Evidence — Appreciation — Courts in India 
differing. 

The oral evidence as to which the Courts in India 
bayo differed must be judged mainly upon the proba- 
bilities arising out of the proved documents and the 
admitted facts. A.I.R. 1941 P.C. 48=54 L.W 
57=7 B.R. 892=43 P.T..R. 515=1941 A.W.R. 39 
=45 C.W.N. 964=43 Bom .L.R. 850=1941 A L J 
673=1941 O.W.N. 1347=1. L.R. (1941) Kar P C 
83 Sup=68 I. A. 75= fl 941 ) 2 M.L.T. 58=1. L.R 
( 1 942 ) Mad. 886=195 Tnd. Cas. 1 fP.C.). 

Evidence — Appreciation . 

Where the lower Court had the great advantage of 
hearing the evidence of witnesses at first hand and of 
observing their demeanour in the witness-box. it would 
be quite impossible for their Lordships to differ from 
the conclusions at which he arrived, even if they felt 
inclined so to do on an examination of the printed 
evidence before them. (1939) 182 Ind. Cas. 416 
C ■ • C • ) t 


11. Income-tax cases. 

See also INCOME-TAX ACT, SS. 66 AND 66-A 

— New point of law. 

In an Income-tax case, it is neither convenient nor 


conducive to accuracy that new and important points 
of law should be raised for the first time before their 
Lordships’ Board, or that decisions should be given 
upon matters not duly submitted bo the High Court. 
A.I.R. 1941 P.C. 120=1941 O.W.N. 1151=8 B.R. 
137=54 L.W. 635=1941 A.W.R. 98=( 1941) 2 M. 
L.J. 972=1942 M.W.N. 4=1942 A.L.J. 159=44 
Bom. L.R. 196=74 C.L.J. 508=1. L.R. (1941) 
Kar. (P.C.) 155 Sup. =1. L.R. (19J2) Lah. 1=44 
P.L.R. 225=196 Ind. Cas. 707 (P.C.). 

Income-tax cases — Consideration of docu- 
ment not mentioned in question referred — Mate- 
rial before Board for doing so. 

It may well be that when a certain document not 
mentioned in the question referred to in the High 
Court is considered, some question may emerge with 
regard to the assessee’s liability to income-tax in res- 
pect of the income derived from the sources men- 
tioned in the reference but it would clearly be con- 
trary to their Lordships’ practice to attempt to formu- 
late any such question even if they had before them 
the materials for so doing. A.I.R. 1940 P.C. 158 
=7 B.R. 1=52 L.W. 406=21 P.L.T. 869=1940 M. 
W.N. 99;>=42 Bom. L.R. 1182=1. L.R. (1940) 
Kar (P.C.) 335 Sup=1940 A . W . R . L22=l 90 Ind 
Cas. 1 (P.C.). 

12. Jurisdiction to entertain appeal. 

— -Jurisdiction — Appeal from Court of British 
Resident in Mysore — Independence Act, 1947, 
S- 7 Notification issued by Crown Representa- 
tive on 26th July, 1947. 

In view of the pnovision of S. 7 (1) ( b ) of the 
Indian Independence Act, 1947, and of the Notification 
issued on the 26th July, 1947, by the Crown Repre- 
sentative tinder the authority of the Indian (Foreign 
Jurisdiction) Order in Council, 1937, the jurisdiction 
formerly exercised by His Majesty in or in relation 
to that part of the territory of the State of Mysore 
which was known as the Civil and Military Station, 
Rangalore, came to an end. The Courts of the 
District Judge and of the Resident ceased to exist. 
His Majesty was neither the fountain of justice 
nor had executive authority in t lie former Civil and 
Military Station of Bangalore. In that area, as in 
l ho rest of tin* State of Mysore, the Maharaja alone 
had sovereign powers and it was for him to make 
such laws as he thought fit for (he administration of 
justice in his territory. 

1 ho laws made by the Maharaja after the retro- 
cession in regard to the administration of justice in 
his territory, cannot be effective to create and vest 
in His Majesty in Council a jurisdiction which he 
has expressly surrendered and renounced. 

The words "other like matters” in the proviso to 
S. 7 (1) of the Indian Independence Act, do not 
include the jurisdiction of His Majesty in Council 
to entertain an appeal from (lie Court of the British 
Resident in Mysore. 77 I. A. 116=1. L.R. (1950) 
Mad. 1039=1950 A.L.T. 392=63 L.W. 198=A T 
R. 1950 P.C. 64=54 C.W.N. 292 (P.C.). 

Jurisdiction to entertain appeal — Appeal to 

—Determination of election dispute by Elec- 
tion Tribunal. 

A dispute as to the election of a member to a 
legislative assembly concerns the rights and privi- 
leges of a legislative assembly, and whether that 
assembly assumes to decide such a dispute itself or it 
is submitted to the determination of a Tribunal esta- 
blished for that purpose, the subject-matter is such 
that the determination must be final, demanding im- 
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mediate action by the proper executive authority and 
admitting no appeal to His Majesty in Council. The 
matter in dispute is one in which the prerogative right 
to entertain an appeal does not exist. 53 C.W.N. 
825=62 LAV. 561=1949 A.L.J. 315=A.I.R. 1949 
P.C. 261=1949 A.VV.R. 526=(1949 ) 2 M.L.J. 
449 (P.C.). 


Jurisdiction to entertain appeal — Crown 

prerogative — Exclusion of — Essentials — Appeals 
from Native Appellate Court of New Zealand. 

The prerogative of the Crown cannot be taken 
away except by express words: S. 93 of Act No. 43 
of 58 Vic. (New Zealand) though it declares the deci- 
sions of the Native Appellate Court “final and con- 
clusive” does not take away the right to appeal to 
His Majesty which is a prerogative of the Crown. 
(1908) 12 CAV.N. 1081 (P.C.). 

Jurisdiction to entertain appeal — Act of Go- 
vernor-General of India in Council acting in his 
political and sovereign character — Removal of 
Maharajah of Panna from his State Act of 
State — Right of appeal — Commission appointed 
to enquire into Maharajah of Panna’s case. 


The act of the Governor-General of India in Coun- 
cil removing the Maharajah at Panna from the Go- 
vernment of the State of Panna was an act of State, 
done in the interest of the State of Panna. the in- 
habitants of Panna and for the peace and good govern- 
ment of India generally. Leave to appeal to » 
Majesty in Council from such an order was refused. 
The Commission which inquired into t! l e , char f,” 
against the Maharajah was one appointed by the 
Viceroy for the information of his own mind and 
was not in any sense a Court or if a Court not one 
from which an appeal lay to His Majesty m Councii. 
(1904) 8 C.W.N. 841=6 Bom.L.R. 763 — 1 A.L. 
T 691=42 C. 1=31 I. A. 239 (P.C.). 


Jurisdiction to entertain appeal — Appeal 

from Kathiawar Courts— Court of Political 
Agent— Powers of Governor-General over Na- 
tive States — Kathiawar State whether British 
territory. 

Kathiawar is not. as a whole, within a King's domi- 
nions. Neither the decisions of the tribunals in 
Kathiawar, nor those of the Governor of Bombay m 
Council on an appeal from those tribunals, are judi- 
dicial in their character whether those decisions are 
in civil or in political cases; and consequently no ap- 
peal lies from them to the King in Council But it 
a Court administering justice on the Kings behalf 
makes an order judicial in its nature by which some 
one is unjustly and injuriously affected, the person 
npprievo<l is not precluded from applying to the MnR 
in Council to redress his wrong merely by the fact 
that ho is not the King’s subject. In the case of 
dominions forming part of tho^e under the Crown, 
legislative action is the only regular means of carrying 
out reforms; hut in case of foreign territories re- 
forms can he carried out bv executive orders and re- 
solutions without recourse to legislature. The rights 
of the Governor-General over the. Native States in 
India differ not only in origin, but in kind. and degree 
in the cases of different States; so that in each in- 
stance in which the nature and extent of such rights 
liecome the subject of consideration inquiry has to be 
made info the circumstances of each case. (1905) 
16 ML. I. 11=3 C.L.T. 395=10 C.W.N. 361=3 
A.L. I. 250=a Bom.L.R. 129=33 Cal. 219=33 I. 
A 1 (PC). 


13. Leave to appeal. 

See also C. P. CODE, SS. 109 AND 110 AND 
JUDICIAL COMMITTEE RULES. 

Leave to appeal against judgment of High 

Court in criminal appeal against judgment of 
mofussil Court — Jurisdiction of High Court to 
grant . 

The High Court has no jurisdiction to grant leave 
to appeal to the Privy Council against its judgments 
in criminal appeals arising out of the judgments of 
mofussil Courts. I.L.R. (1949) Mad. 593=3 A. I. 
Cr.D. 160=A.I.R. 1949 Mad. 385=50 Cr.L.J. 541 
=61 LAV. 778=1948 M.W.N. 750=(194$) 2 M. 
L.J. 46. 

Leave to appeal — Copies of judgment and 

decree should accompany petition for leave. 

A petition for leave to appeal to Privy Council is an 
application for the very purpose of calling a decree of 
the High Court into question, and, such a petition 
must comply with R. 5, Appellate Side Rules, being 
accompanied by the copies of the judgment and de- 
cree or orders. Where these are not filed and are not 
even applied for until after the expiration of limi- 
tation. the original petition for leave must be held 
to be inchoate and not cntertainable. A.I.R. 1941 
Rang. 299=1941 Rang.L.R. 391=197 Ind. Cas. 741. 

Leave to appeal — Contempt proceedings. 

It is competent to the Board to give leave to ap- 
peal and to entertain appeal against orders of the 
Courts overseas imposing penalties for contempt of 
Court. In such cases, the power has to be used with 
great care. Such interferences, when they amount to 
contempt of Court, are gium-criminal acts and orders 
punishing them should, generally speaking, be treated 
ns orders in criminal cases and leave to appeal against 
them should only be granted on the well-known prin- 
ciples on which leave to appeal in criminal cases is 
given. A.T.R. 1936 P.C. 141=40 CAV.N. 801= 
19.36 A.L.T. 671=38 P.L.R, 541=1936 MAV.N. 
610=44 LAV. 15=38 Bom.L.R. 681=64 C.L.J. 
36=71 M.L.T. 665=1936 A.W.R. 600=162 Ind. 
Cas. 92 (P.C.). 


Leave to appeal— Special leave obtained on 

ground that decree indirectly affected property 
worth over Rs. 10 . 000 — Respondent challenging 
correctness in preliminary objection- Ground 
found incorrect— Respondents numerous and 
holding small properties— Application fro™ res- 
pondents to rescind special leave held not neces- 

sary. 

The appellant was a zamindar and the respondents 
were a large body of holders of small properties in 
the abadi. Special leave was applied for and granted 
on the ground that the decree appealed against not 
only directlv affected properties worth more than 
Rs. 5.000. hut indirectly affected title of the appel- 
lants to other properties worth far in excess of 
Rs. 10.000. Respondents raised as a preliminary ob- 
jection that the decree did not indirectly affect any 
other property at all. It was found on enquiry that 
the decree did not affect any other property except 
the subject-matter of the proceedings. 

Held, as the objection as to the competency of the 
special leave was put in the forefront by the res- 
pondents it was not necessary that the respondents 
should be required by a petition to apply that the 
order giving special leave should be rescinded, es- 
pecially when the respondents were a veritable crowd 
of people of slender means and provision for their 
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costs would not be a sufficient protection against the 
risk involved by the respondents. 34 C.W.N. 667 
=A.I.R. 1930 P.C. 196=52 A. 277=32 M.L.W. 
116=32 Bom.L.R. 1150=57 I. A. 186=124 Ind. 
Cas. 910=59 M.L.J. 10 (P.C.). 

“ — Leave to appeal — Privy Council petition and 
Review petition filed together — Grant of review 
— Reversal by Privy Council of order granting 
review — Original Privy Council petition revives. 

On 3 rd November, 1917 , an appeal was accepted 
and the suit as instituted was dismissed by the order 
of a Division Bench. An application for leave to 
appeal to the Privy Council was duly presented within 
time and on the same day an application for review 
was made. This latter application was accepted and 
eventually the original order passed on the 3 rd Novem- 

19 i 7, Was . reversed an<l the suit was decreed in 
full. From this order passed in review an appeal 
was presented to the Privy Council, who held that 
the review was not competent, and that the order of 
the 3 rd November, 1917 , be restored. 

Held, that the application for leave to appeal to 
Privy Council by the applicant for review was still 
alive and had merely been in a state of suspended 

a u lm i a i tl L n durin S this long period and therefore leave 
should be granted to have the case heard on merits 

£s Ind - CaS ' Lah ' * 5 = 

—Leave to appeal— Application for leave to 
fnv ofv ing^ a m o urn vaIu *- D *™ indirectly 

tli?Zemindari W hf co ' sl ! : ' rers of ‘he plaintiff in 

frnm ; having purchased certain holdings 

i o R M T? sud ' holding, amount- 

erre of I 0 ' The H.gh Court reversing the de- 
cree of the lower Court, dismissed the suit on the 
ground that as there was no contract of tenancy 
between the parties there was no relation of land^ 

Splvin? fSTSIi belWCen them ‘ The Plaintiff in 
applying for leave to appeal to the Priw Council 

chased b^th^def T™, °' he , r holdi ng S similar^ pur- 
cnaseo by the defendants and that the decision of thn 

wouh, ha the effect of cIo C p HvV n S him 

a v^r f ?• 1? Sl - C V ho,d,n * s amounting to R? 800 

Held lZe<i Up to over Rs - ,aoo °- 

tiaa that the decision indirectly involved a claim nr 

question respecting property of the value of Rs. 10 000 

W .N Mlka"'!^ Ca S ° U 5% . *° bc grantcd - I4 C - 

Leave to appeal to the Privy Council can be given 
where the order appealed from transferring a ca<c from 
?" c ^urt to another is interlocutory, and raises a ques- 
tion of jurisdiction. (1904) 6 Bom. L.R. 85 = 28 B. 292. 

——Leave t° appeal— Certificate— Leave to appeal 
to Privy Council— Order for certificate— Propriety 

The certificate granting leave to appeal to the Priw 

S^idercT 1 T thr . or<Icr d . irc «ing it to issue should hi- 
cons.dered and acted upon in determining the propriety 

of the grant ofleavc. (,901) 23 A. 415=28 I A ?8 - 

3_B°m. L.R. 469=5 C.W.N. G89 (P.C.). 

T~ Leavo *° a->peal — Interlocutory ord*r Ex nan 7 

«£ zazzsttz. as- rsjs ztt 
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locutory order relating to procedure and no apcpal 
li« therefrom. (1900) 5 C.W.N. 153=11 M.L.J. 65= 
3 Bom. L.R. 78=23 A. 220=28 I.A. 28 (P.C.). 

14. New plea or point. 

See also C. P. CODE, S. 112. 

New plea — Fault In procedure — Practice. 

entirely contrary to the settled practice 
^ ard to entertain a question whether there was 
any fault in procedure in a particular case, when that 

££*" n , was ar ^ ed ^ the High Court and is not 
referred to in the appellant’s petition for special leave 
to appeal. 77 I.A. 52 = I.L.R • (1950) Bom. 470 = 1950 
A.L.J. 120 = 63 L.W. 197=51 Cr. L.J. 644 = 54 C W N 
362 = 1950 M-W.N 2I7 (2) =52 Bom. l!r. 4^0= 1950 

302 V (P.C 2 ) 45 ~ A ' I ‘ R ' 1950 P ‘ G ’ a6= ( l 95 o) x M.LJ. 
-j-^New plea or point— Point inconsistent with 

It is not open to a party before the Privy Council to 
raise a point of law which is not merely not raised in 
the Courts in India, but is inconsistent with the plaint 
76 I.A. 255=63 L.W. 45 = 54 C.W.N. 233 = 1050 A L T 

; 34 M.L 9 !°. A 6 3 v (-p R c.r o=AI - R - 1950 pc - 

—New plea— Point not raised in lower Court*— 
Council* 0 aUow ® d to bo in appeal to Privy 

It wouM he not only a departure from the practice 
of the Board but a manifest injustice to allow an appel- 
lant to take advantage of a point which was never sub- 
mitted to the Courts below, and is inconsistent with the 
case which that appellant has till then made. 74 I.A. 
203= 1948 M.W.N. 214 = 50 Bom. L.R. 556 = 52 C W N 
82=60 L.W. 70, =.947 A.L.J. 578=A.LR. ,£7 PCj! 
>92 = (1947) 2 M.LJ. 498 (P.C.). V ; 

New plea or point— Plea based upon conflict 

between evidence of eye-witnesses and medical 
witness not taken in lower Courts— Plea not allowed 
CrI. P. Code (1898), Ss. 428 and 509 (2). 

Where no reliance was placed in the Courts in India 
on a conflict between the evidence of eye-witnesses and 
the medical witness and the matter was not discussed 
in the- judgments cither in the Sessions Court or the 

,o' g U,c High" 0 ^'! inClUdtd in ,hC grOUnds of W- 1 

Held that it was too late to take the point for the first 
tirr.i before the 1 rivy Council. If the plea had been 
raised before the Sessions Judge or the High Court it 

^ or nZ b U C \°F" l ° thc Sessions Judge under S. 509 
(2) or to the High Court under S. 428 to have summoned 

PC Tfit- n TMW°w C,l ? r ,hc mat,cr - A.I.R. 1946 
A 8 i“ r 946 M WN * 620= ( 1 946) 2 M.L.J. 207 = 
194O A.L.J. 407 — 59 L.W. 650=1946 A.W R (P c ) 

ilTri, li R -T 2 3= ' 9 « °-W-N. *6 = 1 . L.R. ^ 

Lah. 667-73 I.A. 195 = 227 Ind. Cas. 1 (P.C.). ' 94 


New plea— Plea of prescriptive possession— 
Evidence of possession directed to support other 
pleas, on record. 

The Privy Council will not allow a new case of a 
fishy right based on prescriptive possession to be raised 
before it for the first time. Possession is a matter of 
fact and thc defendants might well complain that if 
they were 10 meet a case of prescriptive possession they 
should have had notice of the prescriptive period ?f 
possession and of the acts of possession on which the 
P a.nnfrpmp^ed to rely, as they could then have directed 
t h< r evidence to that issue. The fact that a considerable 

° f cv '< ,cncc was adduced in thc course of thc case 
on the subject of possession is immaterial, when such 
evidence was directed to support the plaintiff’s other 
pleas and not to establish a separate right founded on 
prescriptive possession. 73 I-A. xog-LL.R. ^ 6 ) “ 
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Gal. 1=12 B.R. 607=48 Bom. L.R. 460=1946 P.W.N. 
225=1946 A.L.J. 344=1946 O.A. (P.C.) 155=1946 
A.W.R. (P.C.) 155=225 Ind. Cas. 1=59 L.W. 374=* 
50 C.W.N. 6o6=A.I.R. 1946 P.C. 92 = 1. L.R. (1946) 
Kar. (P.C.) 100 = 1947 O.W.N. 333=1947 A.L.VV. 320= 
(1946) 2 M.L.J. 93 (P.C.). 

New plea — Question of ratification or estoppeL 


■New plea or point. 


u 


Issues based on ratification or estoppel are questions 
of fact which cannot be raised for the first time before 
the Privy Council. 59 L.W. 88 = 222 Ind. Cas. 195 = 
12 B.R. 267 = 1946 A.W.R. (P-C.) 9 (0 = 1946 
P.W.N. 57= 1946 O.W.N. 114 = 1946 O.A. (P.C.) 
9 (0 = 1946 A. L.W. 91=48 Bom. L.R. 293=1946 
M.W.N. 339=A.I.R. 1946 P.C. 24=0946) 1 .M.L.J. 
1 23=1. L.R. (1946) Kar. 15 (P-C.). 

-New plea or point — Question of factum of 


adoption argued in High Court — Question of vali- 
dity not allowed to be raised before Privy Council — 
Adoption, held proved on facts. 

Where the only question raised in the High Court 
was factum of adoption and not the legality of it, their 
Lordships of the Privy Council would refuse to allow 
the question of validity to be argued before them : 

Held, on facts of the case, that adoption had been 
proved. A.I.R. 1945 P.C. 111=49 C.W.N. 517= 
12 B.R. 229 = 1945 Pesh. L.J. 111=221 Ind. Cas. 427 
(P-C.). 

New plea or point — Practice. 

A plea which was not raised in the Courts below could 
not be raised in the Privy Council. A.I.R. *945 * *C* 
71=49 C.W.N. 2 99=1. L.R. (1945) Kar. (P-C.) « 34 

(Sup.) = 12 B.R. 173 = 0945 ) 1 M.L.J. 305 — *945 

M.W.N. j 22 1=1945 Pcsh.L.J. 71=221 Ind. Cas. 398 

(P.C.). 

New plea or point 


Their Lordships cannot permit the suit to be recast 
during pendency of appeal before them and would 
decline to entertain the new ground of claim put forward 

for the first time. A.I.R. 194° P-C- 145=6 B.R. 870 — 
44 C.W.N. 1013 = 194° M.W.N. 949= 1940 A.L.J. 667- 

T940 A.W.R. H 4 = 72 C.L.J. 136=52 tV^* z 669 ^ 
jqIo O.W.N. 1180=42 Bom. L.R. 1 144 = 1. L.R. (1940) 

Kar. (P.C.) 282 (Sup.) = 189 Ind. Cas. 433 (P.C.). 

New pica or point — Question of fact not put 

in issue in lower Courts — Such plea. 

The question of assent by the executors at the time 
of the mortgage of the property, regarding the trust ol 
the mortgaged property is a question of fact, wid whcn 
this question had not been put in issue or maintained 
in the Courts, below and thicr Lordships arc not satis- 
fied that the evidence already taken establishes beyond 
doubt that the facts, if fully investigated, would have 
supported the plea, they cannot, in accordance with the 
practice of the Board, entertain this plea at such a ilatc 

stage. A.I.R. i 9 4° P-C. 3°=6 ».R. 271 = p > 94 ° O.W.N. 
35 = 51 L.W. 44=194° A.L.J. 66 = 21 PL.T. 133 

1940 m.w.n. 137=42 P L I i>, ,2 ?“tl-iY'R' rioao) 

42 Bom. L.R. 394 = 094 °) 1 M-L.J. 795-LL-R. 094 
Kar. (P.C.) 76 (Sup.) =67 I.A.lio 2 = 194° A.W.R. n 

1=185 Ind. Cas* 575 (P*C.). 

—New plea or point-Objection as to admlssi- 
bility of evidence. 

Too much stress cannot be laid upon the fact that 
two chiefs, unaided by legal assistance, took no objec- 
tion in the trial Court to the taking of certain evidence, 
but where no objection to its rccciption a PP c ^ to have 
been taken even in the Court of Appeal where the 
parties were professionally represented, an objection as 
To the admissibility of such evidence caimot prevail 
when taken for the first time before the Privy Council. 
A.I.R. 1939 P-C. 143*= 182 lad. Cas. 56 (P.G.). 


A point not put forward either before the trial Court 
or before the High Court cannot be put forward for 
the first time before the Privy Council. A.I.R. 1939 
P.C. 114=5 B*R* 534=1939 A.WiR. 50=1939 O.W.N; 
461 = 1939 R.D. 339 =I.L.R. (1939) Kar. (P.C.) 160 
Sup. (i) = i8o Ind. Cas. 770 (P.C.). 

New plea or point. 

Where a point depends on facts requiring evidence 
but it was not raised in trial Court and was not' enter- 
tained in High Court as being not open, it cannot be 
raised in appeal before the Privy Council. A.I.R. 
1938 P.C. 20=18 P.L.T. 1001=4 B.R. 198 (2) = i93& 
A.L.J. 72=47 L.W. 3=1938 O.W.N. 158=1938 R. 214— 
1938 M.W.N. 145=17 Pat. 69 = (1938) 1 M.L.J. 209=* 
40 Bom. L.R. 292=66 C.L.J. 485=42 C.W.N. 593= 
65 I. A. 45=32 S.L.R. 276= 1938 A.W.R. 19=42 C.W.N. 
593 = *72 Ind. Cas. 443 (P.C.). 

New plea or point — Allegation of fraud in affi- 
davit — Point fought out in High Court without 
any objection— Objection that fraud was not 
originally pleaded, if can be taken. 

Where, in the affidavit evidence, allegations of fraud 
are made and matter is thoroughly fought out in the 
High Court on those lines and no objections arc taken 
which, had they been taken, would no doubt have led 
to the necessary amendments being made in the original 
petition, the objection that fraud is not alleged in the 
petition cannot prcvaill. A.I.R. 1937 P.C. 146=41 
C.W\N. 746=3 B.R. 543=18 P.L.T. 421 = 1937 O.W.N 
631 = 1937 M.W.N. 744=31 S.L.R. 3o6=I.L.R. (1937) 
All. 566=39 Bom. L.R. 963=64 I.A. I 43 = ( I 937 ) * 
M.L.J. 650 = 1937 A.W.R. 832=46 L.W. 745=168 
Ind. Cas. 620 (P.C.). 1 

New pleas or point — Constitutional questions* 

' It is of special importance in constitutional ques- 
tions that the Privy Council should, if possible, have the 
assistance of the opinion of the members of the Supreme 
Court and as a general rule, the Board will not be pre- 
pared in such cases to entertain claims for relief which 
have never been formulated in the Dominion Court. 
A.I.R. 1937 P.C. 93 = 168 Ind. Cas. 10 (P.C.). 

New plea, whether can be entertained* 

Where the case has been fought on specific allega- 
tions, their Lordships would not decide the case upon 
a different allegation upon which their Lordships have 
not the assistance of the findings of the Courts below. 
A.I.R. 1935 P.C. 212 = 159 Ind. Cas. 713 (P.C.). 

New plea or point. 

A point depending very largely upon questions of 
fact, upon the nature of the customs of a mutt and 
upon the conduct of the disciples and not argued in the 
High Court and also not raised in the memo, of appeal 
cannot be raised before the Privy Council. 120 Ltd. 
Cas. 49 = 50 C.L.J. 5 * 3 = 3 ° M-L.W. io32=A.I.R. 
1929 P.C. 266=57 M.L.J. 77 * (P-C.). 

New plea or point — New case cannot be set up 

for the first time before Privy Council. 

It is not in accordance with justice to the parties that 
after an appeal has been made to the Privy Council 
they should for the first time learn what the true nature 
of the case to be made against them is, nor is such a 
course fair to the lower Courts whose judgments would 
thus be attacked upon remarks which they had not 
had an opportunity of considering. 109 Ind. Cas. 52 = 

26 A.L.J. 47 * = 4 * C.L.J. 542=39 B°*n- # f-R* 849188 
32 C.W.N. 769=29 P.L.R. 392=28 M.L.W. 3 °= 
A.I.R. 1928 P.C. 106=54 M.L.J. 692 (P.C.). 

New plea or point — New case cannot be made 


out. 


Where the plaintiff-mortgagees all along made » 
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substantial case as to the consideration for their mort- 
gage. > M yd L. ' • , \ 

Held , that they cannot be allowed to shift their ground 
and urge that the defendant-mortgagor had accepted 
the civil liability of his brother in respect of defalcations 
made by his brother in respect of plaintiff’s accounts. 
107 Ind. Gas. 113=24 N.L.R. 40=30 Bom. L.R. 296 = 
47 C.L.J. 222=5 O.W.N. 226 = 27 M.LAV. 523 = 
A.I.R. 1928 P.G. 39=54 M.L.J. 208 (P.C.). 

New plea or point — Amendment changing 

nature of suit even if permissible cannot be al- 
lowed in appeal to Privy Council. 

It is not permissible by amendment to change the 
nature of the suit as framed ; and even if it were, such 
a course cannot be permitted in appeal to the Privy 
Council as the defendants affected by such amendment 
must have an opportunity to rebut such new cause of 
action, a course which would involve fresh written 
statements and a fresh trial. 100 Ind. Cas. 56=25 A.L.J. 
74=1927 M.W.N. 69=8 P.L.T. 98 = 38 M.L.T. 74 = 

a 4 I.A. 55=31 C.W.N. 4 6 9=45 C.L.J. 313=25 M.L.W. 
35=6 Pat. 323 = 29 Bom. L.R. 7g6=A.I.R. 1927 P.C. 
18=52 M.L.J. 402 (P.C.). 

New plea or point. 

The Board of their Lordships of the Privy Council 
have long established it for themselves as a principal 
of wisdom and prudence that they should be very chary 
of entertaining an argument which has not been sifted 
in the Courts below ; and if this be true as a general 
rule, it is especially true when the question to be decided 
concerns the diversified and complicated Indian Law 
as to tenure of land. 94 Ind. Cas. 974=53 Cal. 533 = 

53 I. A. 100=30 C.W.N. 745=24 A.L.J. 761 =A.I.R. 
1926 P.C. 41 (P.C.). 

New plea or point. 

Issues abandoned at trial cannot be gone into in appeal. 
74 Ind. Cas. 499=21 A.L.J. 718=4 P.L.T. 609=50 I.A. 
239=50 Cal. 929=25 Bom. L.R. 1269=33 M.L.T. 365 = 
1923 M.W.N. 803=4 L.R. P.C. 164=40 C.L.J. 10 = 
28 C.W.N. 7i3=A.I.R. 1923 P.C. 189=45 M.L.J. 
017 (P-G.). 

New plea or point — Specific ground of appeal 
not pressed in first appeal not allowed to be raised 
in Privy CounciL 

One of the grounds of appeal was that on account 
or irregularities in conducting the sale in execution, 
inadequate consideration was received. But at the 
hearing of the appeal no specific ground, viz., that there 
was no statement as to revenue assessed in the sale pro- 
clamation, was insisted upon. The specific grounds 
on which it is alleged that the imperative provisions of 
law relating to proclamations were not followed did 
not include this matter, but at any rate it was definitely 
asserted that the irrcgularitis had resulted in an inade- 
quate price. Upon the hearing of the appeal, the 
appellants appeared to have made no application what- 
ever to be permitted to call evidence to prove that they 
had, in fact, suffered material damage by what had 
taken place. They did not ask that the matter should 
be sent back for hearing upon the head by the Sub- 
Divisional Officer, nor, indeed, that the Deputy Com- 
missioner himself should hear evidence upon it. It 
appeared to have been argued on the facts as they stood, 
and the result was that Deputy Commissioner decided 
that the omission was one which was not likely to have 
had any efTcd on the bidding in the auction. 

Held , in these circumstances, remembering that it 
lay upon the appellants to establish before the Court 
that they had suffered damage before they could start 
their application for setting aside the sale ; that they 
never did bring forward any evidence whatever upon 
the point and they never appeared to have asked for 
liberty to do it, it is too late now for the appellants to 
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come and say that had they had such an opportunity 
they might have been able to satisfy the Court that they 
had suffered such damage and that the opportunity 
should be afforded them in final appeal. 75 Ind. Cas.. 
546=18 M.L.W. 137 = 28 C.W.N. 593=33 M.L.T. 275 = 
1923 M.W.N. 714=4 L.R. P.C. i97=A.I.R. 1923 P.C. 
93=45 M.L.J. 403 (P.C.). 

New plea or point. 

Where a point which was not included in the memo, 
of appeal was attempted to be raised at a late stage 
of the proceedings, 

Held, it should not be allowed to be raised. 57 Ind. 
Cas. 606=48 Cal. 110=47 I.A. 255 = 18 A.L.J. 1095 = 
22 Bom. L.R. 1370=3 P.W.R. 1921=82 M.L.T. 
149 = 2 U.P.L.R. 124=25 C.W.N. 289=13 M.L.W. 
49=A.I.R. 1921 P.C. 50=39 M.L.J. 195 (P.C.). 


New plea — Construction of statute. 

A point which relates to the proper construction of 
a statute may be allowed to be raised in argument before 
the Privy Council although not raised in lower Courts. 
A.I.R. 1921 P.C. 228 (P.C.). 

New Plea — Objection to juridiction. 

An objection to the juridiction, however late in the 
day it may be raised, must be entertained, if it be that 
on the facts admitted or proved it is manifest that there 
is a defect of jurisdiction. 83 Ind. Cas. 531 =5 L.R.P.C- 
216=1924 M.W.N. 79 = 7 N.L.J. 62 = 34 M.L.T. 62 = 
19 M.L.W. 549 = 20 N.L.R. 33=51 I.A. 72 = 22 A.L.J.- 
386 = 51 Cal. 361=26 Bom. L.R. 586 = 28 C.W.N. 977 = 
A.I.R. 1924 P.C. 95=46 M.L.J. 628 (P.C.). 

New point — Whether entertained. 

The Privy Council cannot in appeal entertain a^ 
point not raised in the Lower Courts nor presented, 
upon the appeal. 82 P.R. 1919=45 P.W.R. 1010 = 
56 Ind. Cas. 723 (P.C.). 

New point — Based on rebuttable presumption — 

Not to be raised for the first time. 


Upon an appeal to the Privy Council a new conten- 
tion based at best on a rebuttable presumption, cannot 
be raised for the first time. A general allegation in 
the memorandum of appeal in the Court below could 
not be construed as having raised it. 42 Mad. f,8i = 
46 I.A. 64=17 A.L.J. 153 = 36 M.L.J. 164 = 23 C.W.N. 
549 = 29 C.L.J. 551=25 M.L.T. 400 = 21 Bom. L.R. 
885= (1919) M.W.N. 511=10 L.W. 322=49 Ind. Cas. 
704 (P.C.). [Affirmed on Appeal 27 M.L.T. 694 = 
27 Ind. Cas. 283]. 

New point — Limitation — Not allowed. 


Where there was no trace of a point as to limitation 
(based on the construction of a Kabuliyat) having been 
raised in the Courts below and it was obscurely suggested 
in the reason appended to the case of the appellant, 
the Privy Council refused to allow the point to be 
raised. 44 Cal. 759=44 I.A. 65=1 Pat. L.J. 262 = 
>5 A.L.J. 217 = 25 C.L.J. 279 = 32 M.L.J. 357 = 21 M.L.T. 
262 = 21 C.W.N. 577 = 0917) M.W.N. 363 = 5 L.W. 
654=19 Bom. L.R. 450=39 Ind. Cas. 156 (P.C.). 

New point. 


• * ■ ■■ - ^ v-wMiMtuw uiuvdd mere 

are any exceptional conditions, a party cannot raise a 
fresh point, which though raised in the pleadings and 
m the reasons attached to his case lodged in the Privy- 
Council, was neither raised at the hearing in the Original 
Court nor in the first appeal. 17 C.L.T. r,o Xffir 

fi 2 T I w L J * 559 M.L.T. 202 = 0917) M.W.N. 448 = 

1 p W ‘ "T 2 a? V N - 7 ° 7 ^ 5 C L -J* 567=19 Bom. 
L.R. 493=15 A.L.J . 432=1 Pat. L.W. 627=10 Bur. 

L.T. 229 = 38 Ind. Cas. 929 (P.C.). [Affirming on 

appeal 17 C.L.J. 53 = 18 Ind. Cas. 545]. 

Court 6 w poim — Po ^ nt not pressed in the High. 


% * • 
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The question whether assuming the authority to 
adopt to have been given, the adoption of the nephew’s 
son bom sometime after the death of the testator would 
make him a son of the testator capable of taking under 
the terms of the will, was raised in the trial Court and 
decided in favour of the adopted son and it was not urged 
in the Appellate Court. The judicial Committee in 
•the circumstances did not allow the question to be raised 
before them. 20 C.W.N. 650 = 0916) 1 M.W.N. 377 = 
4 L.W. 587=33 Ind. Cas. 852 (P.C.). 

New point — Ex parte hearing — Not to be al- 
lowed. 

Where the hearing of an appeal was ex parte, the 
Judicial Committee refused to depart from the established 
practice of not allowing the appellant to make a new 
case based on grounds which were not urged in the Court 
in India nor specified in the application for leave to 
appeal, or even in the reasons contained in the “ case ” 
for the appellant. 35 All. 227=40 I. A. 74 = 2 5 M.L.J. 
131 = 13 M.L.T. 437 = 17 C.W.N. 605=11 A.L.J. 389= 
(1913) M.W.N. 470=17 C.L.J. 488=15 Bom. L.R. 
489 = 19 Ind. Cas. 291 (P.C.). 

Now point — Not to be allowed. 

It is not usual to allow a point to be raised on appeal 
to the Privy Council which has not been discussed in 
the Court below, and upon which Their Lordships 
have not got the assistance of the Court below'. 34 All. 
57 = 10 M.L.T. 551 = 16 C.W.N. 1 22 = (1912) M.W.N. 
29=15 C.L.J. 78 = 14 Bom. L.R. 30 = 13 Bid. Cas. 257 

(P.C.). 

New plea or point— Issue not specifically 

raised— No surprise— New case in Privy Council. 

The Judicial Committee allowed the appeal on a 
case, in respect of which no specific issues had been 
settled, the issues as settled appearing to be sufficiently 
wide to recover the case and their Lordships being 
satisfied that the respondents were not thereby unfanly 
taken by surprise. (1905) *5 M -L.J. 352 — 9 C.W.N. 
1009 = 2 C.L.J. i94 = 2 7 A. 634=32 I.A. 203 (P.C.). 

New plea or point— Leave to apply for further 

hearing on fresh materials on a point not raised 
in the lower Courts. 

In this case the Judicial Committee had upon the 
application of the respondent, deferred giving judgment 
in order that parlies might have an opportunity of 
further considering and arguing (upon fresh materials 
if available) a point which was raised by the appellant 
for the first time before the Judicial Committee. There 
was a fresh hearing on the point in consequence. (1904) 

8 C.W.N. 786 = 6 Bom. L.R. 754 = 3 2 C. 27 — 31 I.A. 
176 (P.C.). 

New plea or point-Mortgago 

mortgage not enforced in a prior suit— Objection 
first taken in Privy Council. 

An objection that the mortgage on which the suit is 
based should have been pleaded and the claim 01 1 it 
enforced in a prior suit by a different mortgagee of -the 
same property to which the present plaintiff was a p y, 
not allowed to he taken for the first time before tlx 
Privy Council. (1903) 8 C.W.N. 609-31 C. 322 
31 I.A. 57 (P.C.). 

15, Order In Council. 

Order-in-Council— Parties— Pro forma ™®“ 

pondent— Appeal by on©— Reversal of docro© 

— Effect on other suit. 

Holding held by three brothers A, B and J^nt 
suit against all decreed and holding purchased by land- 
lord and settled with D — Suits by A, 1 } and C to set aside 
sale— Suits of B and C decreed by High Court— Appeal 
in B's suit by D to Privy Council— C made pro Jorma 
respondent — D dying daring pendency and C made hi 3 


legal representative — Judgment of High Court in suit 
by B reversed by Privy Council — Decision in C’s suit 
not expressly reversed— C’s share sold in execution of 
rent decree and purchas d by plaintiff— Suit by plaintiff 
against D for partition — Contention by D that decision 
in .C’s suit was reversed by implication by decision of 
Privy Council in B’s suit : 

Held, that the decision in B’s suit did not extinguish 
right found by High Court to exist in C. A.I.R. 1939 
Pat. 276=5 B.R. 356 = 180 Ind. Cas. 127. 

Order in Council — Suit for partnership ac- 
counts — Final decree — Appeal to High Court — 
Remand — Appeal to Privy Council — Order-in-Coun • 
cil setting aside decree appealed against — Proceed- 
ings subsequent to order of High Court, if coram 
non judice. 

A preliminary decree was passed in a suit for partner- 
ship accounts declaring the shares of the parties. A 
final dccicc was subsequently passed under which a 
sum of money was found to be due to one M by the 
other parties (respondents). On appeal, the decree was 
set aside by the Judicial Commissioner on May 7, 
1925, and the suit was remanded for re-trial. The 
respondents appealed to the Privy Council and it was 
decided that the order of the Judicial Commissioner 
should be set aside and the case remanded to the tnal 
Court for fresh trial, and an Order- in-Council was duly 
drawn up to this effect. In the meantime, the case had 
gone on in India, as if no appeal were pending. Under 
the remand order of the Judicial Commissioner, the 
case was tried afresh and a judgment finding consider- 
able sums due from M to the respondents was delivered. 
Against this, appeals were filed before the Judicial 
Commissioner who ultimately held M liable to pay 
various sums to the respondents, M appealed to the 
Privy Council : 

Held, that the intention of the Privy Council in the 
prior decision was that the whole order of May 7, «9 2 5i 
was to be set aside and that consequently, all the pro- 
ceedings in India subsequent to the order of the Judicial 
Commissioner dated 7th May, 1925, were coram nonjudtee 
and should be set aside and the case should fcc sent back 
for rc-trial of matters determined by the decree which 
was set aside in accordance with the *crms of the Order 

in Council. A.I.R. .934 PC. 87=11 ^ 

66 C L T. 155 = 39 L.W. 300=36 Bom. L.R. 227—35 
RL.R. ,97 = 38 &.W.N. ,58 = 59 C.L.J. 49 = . 934 
M.W.N. 312 = 147 Ind. Cas * 555 (1-w. 

Order in Council— Practice— Order in Council 

to be in conformity with judgment. 

“ It is the duty of their Lordships to sec that the 
order which His Majesty makes in Council faithfully 

^presents the advice which in the judgment they have 

said tlM-y would humbly tender <« h-rn. 5° MXJ ' 1 
1181 (P.C.), Foil. 127 Ind. Cas. 533 (P.C.). 

Order in Council— Practice— Order not in 

accordance with judgment— Rectification. 

It U the duly of the Board that the order made by 
His Majesty in Council faithfully represents the advice 
which in the judgment they have said. 51 I.A. 211, 

Foil. 35 C.W.N. 117 (P-C.). 

Order in Council. 

Privy Council vary their Order in Council only under 
exceptional circumstances. 94 Ind. Cas. 813 = 5 P at * 
46 1 = 53 LA. 89=1926 M.YV.N. 492=24 M.L.W. 

30 C.W.N. 938 = 28 Bom. L.R. 126 o=A.I.R. 1926 P.C. 
31=51 M.L.j. 586 (P.C.). 

Order in Council— Order must conform to 

judgment pronounced. 

It is the duty of their Lordships of the Privy Coun- 
cil to see that the order which His Majesty calces tn 
Council faithfully represents the advice which m wc 
judgment they have said they would humbly tenn 
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.to him ‘ r in other words, the Order in Council must be 
made to conform to the judgment pronounced. 88 Ind. 
Cas. 198=6 Lah. 388 = 22 M.L.W. 304 = 30 C.W.N. 56 = 
26 P.L.R. 524 = 23 A.L.J. 643=52 I. A. 211=6 L.R.P.C. 
J2 5 =, 9 2 5 M.W.N. 534=A.I.R. 1925 P.C. 168=50 
M.L.J. 1 18 (P.C.). 

Order in council — Interpretation of order in 

Council when permissible. 

It is no part of the functions of the Privy Council, 
generally speaking, to interpret Orders in Council 
which have been already made unless they are brought 
before them in the ordinary way upon appeal. But 
an exception to the general rule can be made in the 
special circumstances of a particular case. 

The order in Council had remitted a case to the 
High Court to assess damages to which the plaintiff 
was entitled over and above the amount originally 
awarded by the decree of the High Court. A single 
Judge of the High Court had rejected further evi- 
dence tendered by the defendant as to the additional 
damages awarded by the Privy Council. On appeal 
•to the High Court in its appellate jurisdiction, the 
case was adjourned in order that the parties might 
obtain a direction from the Privy Council as to whether 
additional evidence was to be allowable at the time of 
assessing the further damages. 

In the particular circumstances of the case, the Privy 
•Council entertained a petition with the object of inter- 
preting the order in Council in question. 31 I. A. 64, 
Foil. 88 Ind. Cas. 174 = 52 I. A. 118=29 C.W.N. 515 = 
49 Bom. 241=27 Bom.L.R. 781 = 1925 M.W.N. 402 = 
A.I.R. 1925 P.C. 111=48 M.L.J. 610 (P.C.). 

16 . Practice and procedure. 

Technical objection — Practice. 

A so-called technical objection may go to the root 
•of the matter and, whether it be called technical or not, 
an objection which is based upon die fact that a decision 
rests on an issue not raised in the action, must be given 
effect to, if justice is to be done. 54 C.W.N. 435=A.I.R 
1950 P.C. 73 (P.C.). 

Practice and procedure — Plea of absence of 

jurisdiction — Maintainability — Plea not included 
on grounds of appeal. 

An omission by the appellant to include in his ground 
of appeal of plea that an order was made without juris- 
diction, cannot preclude him from taking the point 
upon the appeal to the Board ; at the most it may have 
some bearing on the question of costs. 54 C.W.N. 
■435 = a .I R. > 95 ° P-C. 73 (P.C.). 

Practice — Precedent — Re-opening of previous 

■decision. 

The Board docs not act as the House of Lords acts 
on the strict rule that they are bound by a previous 
decision based upon the same considerations. Though 
there is right to reopen a previous decision, the existence 
of some fresh material not communicated or at any rate 
not fully presented to the Tribunal which heard and 
•decided the earlier ca:c, is an element to be borne in 
mind when deciding whether that case should be followed 
or not. 1950 A.L.J. 539 (P.C.). 

Practice — Tendering advice inconsistent 

with previous decision — Competency. ^ 

Even where their Lordships have before them a deci- 
sion upon facts which in no material respect dificr from 
those of a case before them, it is competent for them 
humbly to tender advice to His Majesty inconsistent with 
the previous decisions, though it can only be in the most 
-exceptional circumstances that such a course should be 
.taken. 76 I. A. 10=1949 A.W.R. i48=A.I.R. 1949 p. 
C. 1 17= '949 M.W.N. 442=51 Bom.L.R. 440 = 50 
•Cr L J- 395 = *949 A.L.J. 59 = 0949 ) « M.L.J. 177 (P.C.' 4 
12— F Y D.^71 


■ Practice— Special leave to appeal — Appellant, 

if can raise grounds other than those on which 
special leave was granted. 

Where a cave is brought before the Board, after 
obtaining special leave, the appellant will not l>e 
permitted to travel beyond the specific grounds on 
which special leave was granted to him by the Board. 
76 LA. 48 =A. 1 .R. 1949 P.C. 187=62 L.W 579= (1949) 
2 M.L.J. 1 (P.C.). D/y 

Practice — Matters relating to accounts. 

In matters relating to accounts the Board will deter- 
mine any question of principle involved but will not 
consider items of account. 1948 A.L.J. 443 = A.I.R. 
1949 P.C. 25 = (1948) 2 M.L.J. 472 (P.C.). 

- Practice and procedure — Point abandoned 
in High Court— Whether may be allowed— Practice . 

It would not be right for the Privy Council to allow 
the appeal before it to proceed upon a point which was 
abandoned in the High Court. 26 Pat. 555 = 52 C.W.N. 
*05 = A.I.R. 1947 P.C. 213=1948 O.W.N. 48 = 1948 
A.L.W. 45 (P.C.). 

Practice and procedure — Conclusion of there 
out of four Courts in India on a question of Hindu 
Law — Interference with. 

When the conclusion of three out of the four Courts 
in India on a question of Hindu law is the same, their 
Lordship of the Privy Council would te reluctant to 
dissent from so strong a tody of judicial opinion. 1948 
A.L.W. 37 = 1948 O.W.N. 40 (P.C.). 


Practice — Appeal admitted — Records printed 
in India and transmitted to Privy Council and 
received there — Financier of one of the parties 
w h° though impleaded in all the proceedings 
remaining ex parte throughout — If can apply to 
the High Court in India to bo added as party to 
appeal pending before His Majesty in Council. 

Where an appeal to His Majesty in Council has been 
admitted (the records having been printed in India and 
transmitted to the Privy Council and receiv « d there, 
though not firmally lodged) the Privy Council has ti c 
seisin of the appeal and h< nee an application by a financier 
who had remain* d ex parte , though impleaded in all the 
proceedings, and his sons to be added as party respondents 
to the appeal before the Privy Council will not I.e 10 ihe 
High Court from which the appeal went up to the Privy 
Council. 


Even for substitution of a legal representative of a 
deceased party after the records have been despatched, 
the application itself is not dealt with by the High Court. 
H merely enquires into and expresses findings of fact upon 
which it reports and that report is sent to the Judicial 


Comn ittce for that tribunal to 


Jud 

d ispo: <• of the appli- 


I-L.R. (1948) Mad. 252=60 L.W. 379=19^7 
M.W.N. 391 = A.I.R. 1947 Mad. 383 = 0947)' 1 M.L J. 
3 7 * 


Practice — Delay — Effect, 

The IYivy Council declined to proceed with the 
appeal on^accouirt ol the inordinate delay. 223 Ind. Cas. 


* * 


■ utvi 


,. . . — Appeal to, against 

s ’" Cr- p^r'j ^ rSO " from custod y Sder 

Appeals from decisions ofCouruin the British Domini- 
ons and Dependencies to the King in Council an- heard 
under the Roya prerogative, and the prerogative cln 
only he curtailed l,y force of an Act of Parliament that 
is, by the King in Parliamm-t. There is no Ac of 
Parliament which prohibits or authorises the nrohJK;.- 
o. an appeal to His Majesty in Council bVa paCa^ 
ved against an order of a High Court d srh w S 
peison from custody under S. 491, Cr.P. Code. H^ce 
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an appeal direct to the Privy Council from an order 
of a High Court discharging a person from custody 
under S. 491, Cr.P. Code, is competent. A.I.R. 1946 
P.C. 123 = 1946 N.L.J. 396=50 C.W.N. 814=1946 
A.L.J. 322 = 73 I. A. 144 = 1. L.R. (1946) Nag. 651=47 
Cr.L.J. 831 = (1946) 2 Mad. L.J. 10 (P.C.). 

Practice and procedure — Interference with 

direction of High Court — Suit for framing scheme 
for temple — High Court in framing scheme, in 
its discretion, allowing certain sum to Acharya 
as ‘ personal expenditure ’ excluding many items 
normally falling within that expression — Matter 
held within discretion of High Court and Privy 
Council should not interfere — C.P. Code (1908), 
S. 92. 

In an appeal from a decree in a suit under S. 92, 
C.P. Code, for framing of a scheme for a temple brought 
by certain members of the congregation of a temple, 
a scheme was framed by the High Court. The High 
Court taking into consideration the funds of the temple 
and other circumstances came to the conclusion that the 
Acharya of the temple should receive a fixed allovyapcc 
of Rs. 2,000 per mensem for his personal expenditure, 
other than the expenses of his household, including 
expenses of residence, food, clothing, servants, horses, 
carriages anti elephant, and all customary expenditure 
on official tours or other official cccasions which were 
to be met out of the funds of the temple. In appeal to the 
Privy Council it was argued that the definition of ‘ per- 
sonal expenditure * adopted by the High Court was open 
to criticism that it excluded arbitrarily from the expres- 
sion 4 personal expenditure ’ many items which would 
normally fall within such expression : 

Held, that this was true. But the intention of the High 
Court clearly was to give Acharya to the a sum of 
Rs. 2,000 per mensem for his private purposes over 
and above his normal cost of maintenance which would 
naturally fall upon the funds or the temple. It was in 
the discretion of the High Court to provide that the 
Acharya should receive what it considered to be a suitable 
personal allowance. In doing this the Judges in no way 
misdirected themselves and there was no ground upon 
which the Privy Council should interfere with the exercise 
by the High Court of its discretion. A.I.R. 1946 P.C. 
100=12 B.R. 568=1946 A.L.J. 382=1946 AAV.R. P.C. 
171=81 C.L J. 306 = 1. L.R. (1946) Kar. P.C. 87 (P.C.). 

Practice — Precedents — Board would seldom 

depart from decision of old standing on constitu- 
tional questions. 

No doubt in deciding an appeal before it the Judicial 
Committee of the Privy Council is not absolutely bound 
by previous decisions of the Board. But on constitutional 
questions it must be seldom that the Board would depart 
from a previous decision especially where the decision 
sought to be overuled has stood over a number of years 
and which may, therefore, be assumed to have been 
acted upon during that period l>oth by the Government 
and the subjects. A.I.R. 194G 1> c - 88 = 0946) 9 
50=50 C.W.N. 535= 1946 M.W.N. 4*9= B.R. 635 = 
225 ind. Cas. 63 (P.C.). # 

Practice and procedure — Appeal — Partition of 

estate- Basis of valuation not attacked— Privy 
Council will not interfere. 

In an action for the partition of an estate carrying 
tea and rubber on it, an interlocutory decree was passed 
fixing the shares of parties and remitting the matter to a 
Omiinissioucr to carry out actual partition. A motion 
by one of the parties that a sale should be ordered of the 
whole property was rejected and the partition was 
ordered in its place. The valuer, valuing at the time 
when the tea restrictions were on, took those into 
account and took their effect into account in fixing 
liis valuation. In appeal to the Privy Council the basis 
of the Commissioner’s valuation was not attacked. 


He Id, that in absence of an attack on the basis of the 
valuation, which would raise a question of principle, the 
subject of the appeal was not a proper subject for the 
Privy Council to consider. A.I.R. 1946 P.C. 58= 
50 C.W.N. 366=224 Ind. Cas. 1=1946 M.W.N. 428= 
12 B.R. 546 (P.C.). 

Practice and procedure. 

Question of law — Question as to nature of title under 
grant — Construction of document of grant. 72 I. A. 211 = 
I.L.R. (1946) Mad. 225=1. L.R. (1945) Kar. (P.C.) 
314=1945 M.W.N. 637=58 M.L.W. 500= A.I.R. 1945 
P.C. 1 65 = ( 1 945) 2 M.L.J. 352. 

Practice and procedure — Breach of contract — 

Court calculating damages on basis agreed upon 
by counsel on botb sides — Privy Council will not 
entertain appeal. 

The Privy Council cannot entertain an appeal on 
the ground that the basis of assessment of damages for 
a breach of contract was wrong where the Court from 
which the appeal is brought acted on the basis of assess- 
ment agreed upon by counsel on both sides and made 
no mistake in the calculation of damages for breach of 
contract. A.I.R. 1946 P.C. 57=50 C-W.N. 37°= 
73 I. A. 24=223 I nt h Cas. 247=59 L.W. 199— I.L.R. 
(1946) Kar. (P.C.) 36 = 1. L.R. (1946) Mad. 5>7=(*946) 

1 M.L.J. 280 (P.C.). 

Practice and procedure — Interference — Joint 

trial — Discretion of presiding Judge. 

In England, practice is to leave the question of joint 
or several trial to the discretion of the presiding Judge 
where the discretion has been judicially exercised, the 
Privy Council will not override it. A.I.R. 1945 P.C. 
140=1940 O.W.N. 6io = (i945) 2 M.L.J. 578 = 1945 
A.L.J. 269=58 L.W. 401 = 1945 M.W.N. 610= 194S 
Pcsh. L.J. 140 (P.C.). 



Practice and procedure — Interference — Jury 
I — Conviction based on evidence. 

The jury arc the sole Judges to determine the strength 
of evidence against the accused and unless some step 
has been taken which is contrary to natural justice or 
some grave and substantial injustice has been done, 
the Privy Council will not interfere with the conviction. 

A.I.R. 1945 P.C. 140=1945 O.W.N. 610=0945) a 

M. L.J. 578=1945 A.L.J. 269 = 58 L.W. 40i = J945 M.W. 

N. 610=1945 Pcsh. L.J. 140 (P.C.). 

and procedure — Accounts — -Taking of 


— No principle involved. 

In case of taking accounts where no question of prin- 
ciple is involved, the decision of the High p>urt on the 
various items should be treated as conclusive unless 
the appellant can prove that the decision is, bc>ond all 
questions erroneous. A.I.R. ‘945 35— *945 M. V. 

ft. 3 2 2 =47 Bom. L.R. 608=12 B.R. 231=49 C-W.N. 
2M—0945) 1 M.L.J. 136=221 Ind. Cas. 45* = *945 
Pcsh. L.J. 35 (P.C.). 

-Practice and procedure — Document In verna- 


cular — Translation. 

Where the document was written in the vernacular 
language and there was dispute with regard to the 
translation of some part of it, the Board followed the 
usual practice and adopted the translation accepted as 
correct by the High Court. A.I.R. 1945 P-C. 3 0== 
49 C.W.N. 184=1945 O.W.N. 140=47 Bom. L.R. 267 
= 79 C.L.J. 90 = 1. L.R. (1945) All. 231 = 12 B.R. 153 
= (1945) 1 M.L.J. 91=221 Ind. Cas. 392 = 58 L.W. 47== 
1945 M.W.N. 140 = 72 I. A. 27 = 1945 Pcsh. L.J. 30 (P.C.)- 

Practice and procedure — Appeal heard and 


-Re-hearing, 

The Privy Council have and always would have 
every- consideration for an applicant who comes and 
says that without any fault on his part, the case had 



2245 


PRIVY COUNCIL — 16. Practice and procedure. 


been heard ex parte and, wherever he can satisfy their 
Lordships that he could have put before them some 
considerations which might have affected their decision 
they would no doubt, be willing to give him an oppor. 
tunity of being heard again. 

Where, however in a case which turned upon construc- 
tion only, the High Court, after going carefully into all 
the arguments, adopted one construction and the Board 
had given a detailed judgment in which they had dealt 
with the points taken by the High Court and had come 
to an opposite conclusion and it was not suggested that 
there was anything which could be said to the Board, 
if they did grant a further hearing, which had not been 
considered by the Board in giving their judgment on the 
previous hearing : 

Held , that it would be improper to cause the parties 
to have another hearing. A.I.R. 1944 P.C. 32=57 L.W. 
382 ( 1 ) = 10 B.R. 600=48 C.W.N. 443 ( 1 ) = ( 1 944 ) 1 
M.L.J. 476 = 1944 M.W.N. 553 (1) =46 Bom. L.R. 837 = 
71 I.A. 23=212 Ind. Cas. 577 (P.C.). 

Practice and procedure — Purely academic 

question. 

It is the well-established practice of the Board to 
refuse to decide a question which is purely academic. 
A.I.R. 1940 P.C. 158 = 7 B.R. 1=52 L.W. 406 = 21 
P.L.T. 869 = 1940 M.W.N. 995 = 42 Bom. L.R. 1182 = 
I. L.R. (1940) Kar. (P.C.) 335 Sup. = 1940 A.W.R. 122 = 
190 Ind. Cas. 1 (P.C.). 

Practice and procedure — Suit for administra- 
tion — Accounts — Minute examination of details. 

It is not the practice of Judicial Committee of th« 
Privy Council to embark on a minute examination of 
the details of accounts which were subjected to a care- 
ful scrutiny by the Courts below, except in cases where 
some recognised principle of accounting or rule of law 
has been violated. A.I.R. 1939 P.C. 238=6 B.R. 26 = 
I. L.R. (1939) Kar. (P.C.) 391 Sup. = i83 Ind. Cas. 885 
(P.C.). 

Practice and procedure — Appeal having no 

relation to existing rights. 

It is contrary to the long-established practice of the 
Privy Council to entertain appeals which have no rela- 
tion to existing rights created or purported to be created. 
A.I.R. 1939 P-C. 53=1939 M.W.N. 142 = 180 Ind. Cas. 
807 (P.C.). 

Practice and procedure — Issue abandoned or 

not raised — Consideration of. 

Their Lordships of the Privy Council are reluctant 
to consider an issue or an objection which has been 
abandoned or not raised in the lower Courts. A.I.R. 
1936 P.C. 179 =1936 O.W.N. 432 = 2 B.R. 548 = 
44 L.W. 78=1936 M.W.N. 812=64 C.L.J. 90=162 Ind. 
Gas. 539 (P.C.). 

Practice and procedure — Prerogative of Crown 

to review all judicial decisions of Courts of Record 
in dominions overseas. 

There seems no reason for limiting the general prero- 
gative of the Crown to review all judicial decision of 
Courts of Record in the dominions overseas whether 
civil or criminal, though the discretion as to the exercise 
of the prerogative may have to be very carefully, guarded. 
A.I.R. 1936 P.C. 141=40 C.W.N: 801 = 1936 A.L.J. 671 
= 38 P.L.R. 541 =1936 M.W.N. 619=44 L.W. 58 = 
38 Bom. L.R. 681 = 1936 A.W.R. 600 = 64 C.L.J. 36 = 
71 M.L.J. 665 = 162 Ind. Cas. 92 (P.C.). 

Practice and procedure — Review. 

A decision of the Privy Council can be reviewed if 
proper case is made out only by the Privy Council. 
A.I.R. 1936 All. 422. 

Practice and procedure — Statute-law is bind- 
ing on all Courts. 

Although their Lordships of the Judicial Committee, 
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as every other Court, attempt to do substantial justice 
and to avoid technicalities, their Lordships like any 
other Courts are bound by the statute law, and if the 
statute law says there shall be no jurisdiction ift a certain 
event, and that event has occurred, then it is impossible 
for their Lordships or for any other Court to have juris- 
diction. A.I.R. 1935 P.C. 5=1935 A.L.J. 44=41 L.W. 
84 = 1935 A.W.R. 101=163 Ind. Cas. 896 (P.C.). 

Practice and procedure — Amendment of — 

Two appeals, one from lower Court and one from 
higher Court varying order of lower Court — 
Anomalous practice. 

The jurisdiction of the Board to recommend the 
alteration of a former Order-in-Council on the ground 
that by inadvertence it does not give effect to the inten- 
tion of the Board as expressed in their judgment is un- 
doubted and it should be exercised if its exercise is- 
nccessary in order not to defeat the manifest rights of 
a party which were intended to be effectuated by the 
former decision of the Board. 

It is anomalous that there should be two appeals 
proceeding at the same time, one from the lower Court 
and one from the higher Court which had already varied 
the order of the lower Court and it is desirable that in 
some manner, the recourse to two appeals to the Privy 
Council in such cases should be avoided. A.I.R. 1931 
P.C. 104=35 C.W.N. 583 = 1931 M.W.N. 620 = 33 Bom. 
L.R. 940=61 M.L.J. 47 = 34 L.W. 356 = 58 C. 1281 = 
58 I.A. 141 = 131 Ind. Cas. 309 (P.C.). 

Practice and procedure — Official translation of 

vernacular documents. 

The practice of the Board is to accept the official 
translation of vernacular documents as correct. 11 Pat. 
L.T. 587= 1930 A.L.J. 1184 = 32 M.L.W. 324 = 34 
C.W.N. 1161=52 C.L.J. 287=A.I.R. 1930 P.C. 242 = 
32 Bom. L.R. 1588=57 I.A. 296 = 127 Ind. Cas. 743 = 
1931 M.W.N. 189 = 7 O.W.N. 1062 = 59 M.L.J. 615 

(P-C.)- 


Practice and procedure — Prior decision on 

same point. 

The Privy Council is not bound in law, and withou 
examination, to follow the decisions in a prior appeal 
whether they considered it to be right or wrong, although 
the Privy Council would hesitate long before distur- 
bing a solemn dcscision by a previous Board, which 
raised an identical or even a similar issue for determina- 
tion. 1 14 Ind. Cas. 25=1929 A.L.J. 129 = 29 M.L.W. 
5i2=A.I.R. 1929 P.C. 84 = 56 M.L.J. 363 (P.C.). 


Practice and procedure— Re-hearing of case 

decided. 


There is no inherent incompetency in ordering a 
rehearing of a case already decided by the Board, even 
when a question of a right of property is involved, but 
such an indulgence will be granted, in very exceptional 
circumstances only. It is of the nature of an extra 
ordinarium remedium. 114 Ind. Cas. 25=1929 A.L.J. 
129=29 M.L.W. 51 2=A.I.R. 1929 P.C. 84 = 56 M.L.J. 
363 (P.C.). 


Practice and procedure. 

In cases coming before the Privy Council from the 
Dominions of the Crown first consideration of the Privy 
Council always is to secure if possible that substantial 
justice is done. 107 Ind. Cas. 349--A.I.R. 1927 P.C. 
264 (P.C.). 


Practice and procedure. 

Held, further, that inasmuch as the contestants of the 
adoption had failed to prove that the man had been 
seen attending to his ordinary avocations during the 
period when the opposite party asserted he had been 
suffering and as other circumstances left the matter 
entirely in doubt, there was not evidence of sufficient 
cogency to interfere with the judgment of the High Court 
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which was to the effect that the adoption had been 
authorised. 86 Ind. Cas. 565 = 22 M.L.VV. 9i=A.l.R. 
1925 P.C. 54 (P.C.). 

Practice and procedure. 

In ca.es involving purely question of fact their Lord- 
ships simply announce the decision of the Board, with 
out discussing in detail the judgment of the inferior 
Courts. 26 Bom. L.R. 568 = A. 1 .R. 1924 P.C. 208 = 

46 M.L.J. 625 (P.C.). 

Practice and procedure. 

It is not the practice of tl eir Lordships of the Privy 
Council to construe the p loadings too strictly or to 
exclude a plea, which was not embodied in the plaint 
from being made an issue in the case. 72 Ind. Cas. 898 = 

47 Bom. 327 = 28 C.VV.N. 49=17 M.L.VV. 405 = 32 
M.L.T. 111=50 I. A. 49 = 25 Bom. L.R. 527 = 37 C.L.J. 
464 = A.I.R. 1923 P.C. 6=44 M.L.J. 471 (P.C.). 

Practice and procedure — Interest, etc. 

With re gard to inte rest, it would require very special 
and unusual circumstances for the Board to vary the 
decision as to the rate of interest as it rests on the dis- 
cretion of the Courts in India. 61 Ind. Cas. 690 = 
3 Pat. L.T. 1 =26 C.VV.N. 1 =30 M.L.T. 1 =48 l.A. 280 = 
44 Mad. 656=19 A.L.J. 621=23 Bom. L.R. 920 = 
34 C.L.J. 56=14 M.L.W. 270=1921 M.VV.N. 540 = 
A.I.R. 1922 P.C. 71=41 M.L.J. 33 (P.C.). 

Practice and procedure — Objection to — Valua- 
tion — Interference. 

The Privy Council will not interfere with any question 
of valuation unless some item of valuation is shown to have 
improperly been excluded therefrom or there is some 
fundamental principle affecting the valuation which 
renders it unsound, but on the whole it is too late to 
assert for the first time at the hearing that a valuation 
has proceeded upon erroneous footing. 39 M.L.J. t 95 = 
47 l.A. 255 = 28 M.L.T. 149=18 A.L.J. 1095 = 22 Bom. 
L.R. 1370 = 57 Ind. Cas. 606 (P.C.). 

Practice and procedure — Ex parte hearing 

Respond*. nt not ropresented owing to fraud 
Rehearing. 

After an appeal had been heard ex parte judgment 
given for the appellant and an Order-in-Counci I drawn 
up, the respondents were allowed to have it re-instated 
and reheard on the ground that they had not been 
represented in England owing to the fraud of a person 
who fal ely represent'd himself to be the agent o a 
Finn of London Solicitors and misappropriated the tunas 
sent by the Respondents without giving instructions 
to anv Solicitor. 1 he respondents were ordered to pay 


.ponden’— 

the costs of the application in any event, the costs of the 
former hearing I eing reserved to be deal \Mti a 1 

bearing. 44 Cal. 388=44 ' A. 87=2. M.L.T. ■* = 
15 A.L J. 107 = (1917) M.W.N. 94=3* M-LJ. 39 - 
25 C.L J. ,21=2, C.VV.N. 383 = 19 B«'n- L R . >94 = 
38 Ind. Cas. 932 (P.C.). 

Practice and procedure-interlocutory orders 

—Preliminary order of High Court (ApP®Jfate> 

-Admitted by Privy Council-Subsequent appl»- 

cation to be added parties— Jurisdiction of High 

^An appeal to the Privy Council from the Preliminary 
order of the High Court in its appellate jurisdiction 
remanding the case, having been admitted by the Privy 
Council the High Court has no jurisdiction to entertain a 

subsequent application by the assignee trusted of the 
plaintiffs to be added as parties. 12 Ind. Cas. 69 (Mad.). 

Practice and procedure — Ex parto hearing 

Review. 

The Privy Council is averse to reviewing considered 
judgments on c.v parte appl cations. 38 Cal 526 = 
38 l.A. 76=15 C.VV.N. 4 » 7=9 M.L.L 448 = 8 A.L.J. 
528 = 13 Bom. L.R. 421=14 C.L.J. 230 — (1911) 2 
M.VV.N. 281=21 M.L.J. 1 145 = 10 Ind. Cas. 683 (P.C.)' 
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Practice and procedure — Stay of execution of decree 

appealed from. See C. P. CODE, O. 45, R. 13 (2) (e). 
20 M.L.J. 140=4 Ind. Cas. 10G. 

Practice and procedure — Appellate Court, 

powers of — Evidence taken on commission. 


The oral evidence in the case having been taken on 


footing. 6 Ind. Cas. 981=12 Born. L.R. 419=14 
C.VV.N. 842 = 37 l.A. 60 = 32 A. 241=7 M.L.l. 414 
(P.C.). 

Practice and procedure — Objection that appeal 

had become incompetent — Final admission — 
Record, transmission of — Practice. 

After an appeal to His Majesty in Council had been 
admitted but before the transmi:sion of the transcript 
record to England it was objected by the respondent that 
he had attained the status of a Sovereign Prince, so 
that the suit could not be maintained against him in 
any Municipal Court and he prayed dial the appeal 
may be declared to have abated. 

Held , that although the High Court retained jurisdic- 
tion over the apj cal for interlocutory matters, it would 
not make the order for abatement, but would transmit 
the petition with the report upon the truth or otherwise 
of the allegations made therein to le dealt with by the 
Judicial Committee upon the hearing of tl.c appeal. 
(1909) 10 C.L.J. 330=4 Ind. Cas. 456. 

Practice and procedure — Point not submitted 

to either Court in India raised before the Privy 
Council — Issue — Construction. 

Their Lordships declined to i-ntertain a point raised 
by the appellants as coxcred by a certain issue, as the 
point was not submitted to either of the Courts below 
and die parties have by their conduct of the case, shown 
that they construed the issue in a narrower sense. (1907) 
35 C. 232 = 12 C.VV.N. 220=18 M.L.J. 3 = 5 A.L.J. 63 = 

7 C.L.J. 112 = 35 LA. 41 = 10 Eom. L.R. 41=3 M.L.T. 

93 (P.U.). 

Practice and procedure — Uniform current of 

erroneous decisions. 

Their Lordships will be very slow to interfere with a 
uniform current of decisions extending over a long 
time, bearing upon a statute, even though the decisions 
happen to be erroneous. (1907) 17 M.L.J. 444 = 

4 A.L.J. 625 = 9 Born. L.R. 1104 = 6 C.L.J. 379 == 
11 .C.VV.N. 1005=? M.L.T. 333 = 30 M. 426 = 34 l.A. 
186 (P.C.). 

Practice and procedure — Waiver Point not a 

point in tho Court below. 

It is out of the power of their Lordships of the Privy 
Council to entertain a ground of appeal on a question 
of fact— Namelv, that of waiver which has not been 
subject to the consideration of the Court fcdow. (1907) 

17 M.L.J. 353 = 6 C.L.J. 1 1 =34 C. 709=1 1 C.VV.N. 739 = 

2 M.L.T. 193=9 Bom. L.R. 651=34 LA. 164 (P.C.). 

Practice and procedure — Disposal of case on — 

Admissibility of evidence. 

Where the whole evidence objected to before their 
Lordships had been admitted in tl.c first Court without 
objection their Lordships would regret to tc obliged 
to dispose of the appeal upon a question of legal admis- 
sibility and the more so when the appeal is heard ex parte. 
(1906) 8 Bom. L.R. 705 = 4 C.L.J. 181=30 B. 5 2 3 = 
33 l.A. 198 (P.C.). 

Practice and procedure — Stay of execution 

Interlocutory applications. 

Interlocutory applications such as those for stay of 
execution, ought always to be made, in the first instance 
at any rate, to the Court in India which has ample power 
to deal with the matter according to the circumstances 
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of the particular case and has knowledge of details 
which their Lordships cannot possess on an interlocutory 
application. (1906) 8 Rom. L.R. 497=4 C.L.J. 101 = 
10 C.W.N. 945=16 M.L.J. 299 = 29 M. 379 = 33 I.A. 
132 (P.C.). 

Practice and procedure — Partition 6uit. 

Appeal on preliminary decree — -Jurisdiction to stay 
proceedings only to Privy Council. See C. P. CODE, 
O. 41, R. 5. 9 C.L.J. 561 = 1 Ind. Cas. 812= 13 C.W.N. 
690. 

■ Practice and procedore — Non-expression of 

any opinion by the lower Court as to appealability — 
Privy Council practice. 

Where a stature confers on the Provincial Courts the 
power of allowing an appeal to the Privy Council, the 
Provincial Court is bound to exercise its judgment and 
consider whether any particular case is appealable or 
not before it grants leave. Where the lower court 
had carefully avoided expressing any opinion on the 
question of competency of the appeal and had granted 
leave, leaving the question of competency open, their 
Lordships dismissed the appeal as incompetent. 10 
C.W.N. 7=15 M.L.J. 461 (P.C.). 

Practice — Value in dispute — Enquiry. 

Where the value is in dispute, the practice is to ascer- 
tain by evidence and enquiry what the true value is. 
(1905) 9 C.W.N. 370. 

Practice — Appeal — Value — Point of law — Special 

certificate. See 11 M.L.J. 56 = 5 C.W.N. 193 = 3 E° m - 
L.R. I 54= 2 3 A. 227 = 28 LA. 11. 

17. Question and finding of fact. 

Question and finding of fact — Decision of 

trial Judge who has observed the witnesses — 
Weight to be attached to. 

Conclusions of fact reached by a trial Judge based 
principally on oral testimony and his estimate of the 
witnesses who all gave their evidence in his presence 
should not be disturbed if the evidence as a whole can 
reasonably be regarded as justifying the conclusion at 
the trial. 75 I. A. 252 = !. L.R. (1949) Mad. 487 = 
51 Rom. L.R. 932 = A.I.R. 1949 P.C. 32=62 L.W. 14 = 
1948 A.L.J. 479 = (> 949 ) 1 M.L.J. 97 (P.C.). 

Question and finding of fact — Question of cus- 
tom. 

Where there was no evidence as to any special custom 
affecting the Lin gay at s and no question as to the school 
of law by which the parties were bound was dicussed 
in the High Court, and no authorities on the matter 
were referred, their Lordships of the Privy Council did 
not allow the matter to be raided before the Roard. 
A.I.R. 1945 P.C. 111=49 C.W.N. 517=12 B.R. 229 = 
1945 Pcsh. L.J. 111=221 Ind. Cas. 427 tP.C.). 

Qiesti 1 and finding of fact — Accounts of 

partnershi — Items. 

Questions whether in taking the accounts of the partner- 
ship certain items should or should not be allowed on 
one side or the other arc purely questions of fact. Where 
they do not involve any question of principle whatsoever, 
they most emphatically are not questions that ought to 
be made the subject of an appeal to His Majesty in 
Council and the decision of the Court below on the 
various items of an account should be treated as con- 
clusive unless the appellant can prove that the decision 
is beyond all question, erroneous. A.I.R. 1942 P.C. 
61=9 B.R. 61 = 1942 A.L.J. 710=1942 O.W.N. 814 = 
47 C.W.N. M 5 =(i 943 ) * M.L.J. i6=I. L.R. (1942) 
Kar. (P.C.) 157 Sup. = 56 L.W. 121 =45 Bom. L.R. 270 = 
45 P.L.R. 124 = 24 P.L.T. 26=1943 M.W.N. 187 = 
202 Ind. Cas. 754 (P.C.). 

Question and finding of fact — Wagering tran- 
saction. 


Question whether the transactions between the parties 
were wagering transactions or debts is one of fact, 2nd 
where there are concurrent findings on tl c question by 
both the Courts in favour of the plaintiffs’, the Privy 
Council, in accordance with its practice, will not inter- 
fere on that ground alone. A.I.R. 1942 P.C. 19=1042 
A.L.J. 258 = 8 B.R. 640 = 55 L.W. 332 = 1942 A.W.R. 
43 =, 99 Ind. Cas. 574 (P.C.). 

Question and finding of fact. 

The findings that the defendants have taken certain 
property themselves ; that they did not, in fact, but 
it for a third party and that there was no agreement by 
which they undertook to give any share of the property 
which they had bought for themselves to that third party 
arc findings of fact. A.I.R. 1941 P.C. 55 = 7 B.R. 985 = 
1941 O.W.N. 1070=1941 A.L.J. 499 = , 94 I A.W.R, 
85 = *95 Ind. Cas. 658 (P.C.). 

Question and finding of fact — Adoption with 

full knowledge and comprehension. 

Where it is found by the Courts that the execution 
of the deed by a pardanashin lady was not her mental 
or conscious act, the contention that after the execution 
of the deed, she had adopted it with full knowledge and 
comprehension clearly involves a question of fact and 
ought to be put in issue and investigated at the trial 
and the party cannot be permitted to raise the matier 
for the first time before the Privy Council. A.I.R* 
1940 P.C. 147=1940 O.W.N. 787 = 7 B.R. 49 = 52 L.W. 
448=1940 A.L.J. 662=42 P.L.R. 691 = 1940 M.W.N. 
1101=45 Bom. L.R. 1139=1940 A.W.R. > 43=45 
C.W.N. 259 = 1. L.R. (1940) Kar. (P.C.) 341 Sup.= 
67 I. A. 377 = 189 Ind. Cas. 8go (P.C.). 

Question and finding of fact. 

The Privy Council would not interfere with the finding 
of fact of the Court below unless that finding is or may 
have been influenced by evidence which ought not to 
have been admiticd. A.I.R. 1939 PC. 146 = 50 L.W. 
81=41 P.L.R. 622=182 Ind. Cas. 27 (P.C.). 

Q-iestion and finding of fact — Damages, 

whether due to interference with in 1 low of river 
by party. 

A question whether the rush of water which occa- 
sioned the damages was caused by the* interference of a 
party, with the natural flow of a certain r - \cr, is a pure 
question of fact and their Lordships woulu not interfere 
with the concurrent findings on this question. A.I.R. 
>937 PC. 319= > 7 ' Ind. Cas. 387 (P.C.). 

Question and finding of fact. 

Their Lordships canno* entertain an objection which 
depends upon a question of fact not dealt with below. 

Question of active prosecution of a suit is not of fact- 
A.I.R. 1937 P.C. 260 = 3 B.R. 733 = 46 L.W. 198 = 
>937 O.W.N. 708 = 41 C.W.N. 1130=18 P.L.T. 615 = 
(■ 937 ) 2 M.L.J. 359 = 39 Boni. L.R. 1019 = 31 S.L.R. 
6 j 2 = '937 A.L.J. 1376= >937 A.W.R. 834=169 Ind. Cas. 

657 (P.C.). 

Question and finding of fact — Finding of fact 

by High Court undisplaced. 

Where findings of fact arrived at by the High Court 
arc undisplaced, it is not possible for the apj ellant to 
maintain successfully an appeal to the Privy Council. 
A.I.R. 1935 P.C. 8=1 B.R. 249 = 41 L.W. 159 = 37 
P.L.R. 55= '935 A.W.R. 86=68 M.L.J. 390 = 61 C.L.J. 
53 = 11 O.W.N. 1367 = 153 I n(l . Cas. 519 (P.C.). 

Question and finding of fact Onus. 

Where the whole matter turns on the credibility of 
the creditor and of the insolvent and the District Judge 
who had not seen the witnesses found their evidence 
unreliable but the High Court took a contrary view : 

Held , that it was for the appellant (the Recciv* r) 
to satisfy their Lordships of the Privy Council that the 
High Cou ad taken an erroneous view on the ques« 
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tion which was purely one of fact. A.I.R. 1934 P.C. 81 — 
11 O.W.N. 418=39 L.W. 418=38 G.W.N. 449 = 1 934 
A.L.J. 358 = 66 M.L.J. 404=36 Bom. L.R. 427 = 12 
Rang. 194=1934 M.W.N. 284=61 G. L.J. 55=61 I.A. 
158 = 37 P.L.R. 279 = 3 A.W.R. 471 (2) = 148 Ind. Cas. 
1 (P.G.). 

Question and finding of fact. 

Where the oral evidence on the point at issue is very 
little and the only record of the oral evidence is a copy 
of the Judge’s note showing only the combined result 
of question and answer containing no indication as to 
how far the words recorded represent the phraseology 
of the witness or the phraseology of Counsel, the Judicial 
Committee would be even more disinclined than is usual 
to review the findings of fact of a Judge who has heard 
and observed the witnesses, even if they thought that 
the oral evidence might have justified a different view. 
A.I.R. 1931 P.C. 272 = 134 Ind. Cas. 657 (P.C.). 

Question and finding of fact. 

Findings of fact which arc binding on the High Court 
arc equally so on their Lordships of the Judicial Com- 
mittee. (1931) 8 O.W.N. 920=36 C.W.N. 7 (P.C.). 

Question and findings of facts. 

Decision on a question as to the grant of a jagir based 
on inferences and presumptions was reversed by the Board. 
123 Ind. Cas. 145 = 31 M.L.W. 352 = 32 Bom. L.R. 
515 = 51 C.L.J. 502 = A.I.R. 1930 P.C. 45=59 M.L.J. 
731 (P.C.). 

Question and findings of fact. 

A finding of fact by lower Appellate Court is binding 
on the Privy Council as on the High Court. 111 Ind. 
Cas. 240=28 M.L.W. 204 = 32 C.W.N. 1146=48 C.L.J. 
4i5=A.I.R. 1928 P.C. 219 (P.C.). 

Question and findings of fact. 

No great importance can be attached to the findings 
of trial Court in a case which entirely depends upon 
questions of facts, and wherein neither of the Courts 
dealing with the case had the benefit of seeing the 
witnesses and had to appreciate the evidence recorded 
by another Judge. 107 Ind. Cas. 113 = 24 N.L.R. 40 = 

30 Born. L.R. 296 = 47 C.L.J. 222 = 5 O.W.N. 226 = 
27 M.L.W. 523= A.I.R. 1928 P.C. 39 = 54 M.L.J. 208 
(P.C.). 

Question and findings of fact. 

Findings of first Appellate Court arc conclusive and 
the High Court and the Privy Council are bound to 
accept them without further enquiry. 101 Ind. Cas. 

359 = 8 P.L.T. 255=19*7 M.W.N. 437 = 54 *- A - >96 = 

31 C.W.N. 885=54 Cal. 586=39 M.L.T . 170=26 
M.L.W. 642 = A.I.R. 1927 P.C. n 7 = 53 M.L.J. 117 
(P.C.). 

Question and finding of facts. 

Where the judgment of the High Court was substan- 
tially correct as a review of the evidence upon the ques- 
tion of fact, their Lordships did not interfere. In cases 
involving purely questions of lact, their Lordships 
simply announce the decision of the Board, without 
discussing in detail the judgments of the inferior Courts- 

26 Bom. L.R. 568 = A.I.R. 1924 PC. 208=46 M.L.J 

625 (P.C.). 

Question and findings of fact. 

The Privy Council will not interfere with any question 
of valuation of unless it can be shown that some item 
has improperly been made the subject of valuation or 
excluded therefrom, or there is some fundamental 
principle allecting the valuation which renders «t un- 
sound. 57 Ind. Cas. 606 = 48 Cal. 1 10 = 25 C.W.N. 289 
13 M.L.W. 49 = 47 I.A. 255=18 A.L.J. 1095 = 22 Bom. 
L.R. 1370=3 P.W.R. 1921 =28 M.L.T. 149 = 2 U. P.L.R. 
I2 .j=A.I.R. 1921 P.C. .50 = 39 M.L.J. 195 (P.C.). 


^ Damages In 

divorce action — Action for divorce — Decision as to 
amount of damages will not be disturbed by Privy 
Council. 

A decision, on the amount of damages to be paid to 
the husband by the co-dcfendant, in an action for divorce, 
of the Supreme Court of Ceylon, who clearly had juris- 
diction to review the amount of damage : awarded, 
had all the facts before them ; knew the value of money 
in the Ceylon Island, and were in a position to form an 
opinion as to what was a rcsonable sum to be awarded 
in such a case, will not be disturbed by the Privy Council. 
A.I.R. 1927 P.C. 263 (P.C.). 

-Question and findings of facts — Interference. 


The Board would not disturb a finding of fact where 
the lower Court has carefully examined all the evidence 
and the accuracy of its statement of facts and the. sound- 
ness of its reasoning has not been successfully criticized. 

1 16 Ind. Cas. 601 =31 Bom. L.R. 830=33 C.W.N. 734= 
30 M.L.W. 30=56 I-A. 248=52 Mad. 549=1929 MAV. 
N. 561 = A.I.R. 1929 PC. >56=57 M.L.J. 1 (P.C.). 

Question and findings of fact— Findings of 

fact of trial Judge should not be lightly disturbed. 

Well-established principles limit the authority o 1 
Courts of Appeal to overrule findings of fact made by 
tribunals of first instance. A manifestly erroneous 
conclusion, which a reasonable judgment rejects, is 
not validated by the fact that it was arrived at after 
hearing and seeing witnesses. On the other hand, the 
veracity of witnesses is ordinarily to be finally determined 
by those before whom they give evidence. The value 
of corroborative or discrcditivc proof can best he judged 
by those who have before them all the persons involved. 
A conclusion of act of one tribunal founded upon divers 
admissible facts of varying importance ought not be to 
overset because the balance of proof upon the considera- 
tion of the matter by different minds in a new setting 
seems to incline against the conclusion originally drawn. 
108 Ind. Cas. 727 = 30 Po” 1 - L.R. 833 = 29 P.L.R. 
439=A.I.R. 1928 P.C. 122 (P.C.). 

Question and findings of fact — Misunderstand- 
ing or non-appreciation of material evidence must 
be shown. , 

In an appeal from the decree of a High Court in a 
suit which involved a prolonged examination of nume- 
rous items of advances and loans and of the evidence 
relating to them by a High Court, those who impugn 
before their Lordships the findings of fact by the High 
Court upon which it based its decree must draw the 
attention of their Lordships to the material evidence 
which they suggest that the High Court misunderstood 

or failed 1o appreciate, and on which they juL 
their Lordships should come to a conclusion different 

from that at which the H 1 & C°“ r m k ? . J r i 
Cas. 1033=24 A.L.J. 33 — *926 M.W.N. 49 5 P^ 1 - *35 
7 PLT 07 = 28 Bom. L.R. 1126 = 30 C.W.N. 482 — 
L I A 418=42 C.L.J. 592= A.I.R. 1925 P.C. 280= 

50 M.L.J. 1 (P.C.). 

Question and finding of fact — Findings of fact 

based on minute portions of evidence are not gene- 
rally disturbed unless actual mistakes are shown. 

Decisions of fact based on minute portions of evidence 
will not be disturbed unless actual mistakes are shown in 
judgment of lower Courts. Where the question depends 
not upon any question of law but upon the general con- 
clusion that is to be drawn from many minute portions 
of the evidence, the Privy Council would not disturb 
the judgment of the Court below unless there were 
brought before them particular instances of where me 
Court below had gone wrong. 87 Ind. 252=21 M.L. • 
43 6=A.I.R. 1925 P.C. 31 (P.C.). 

Question and findings of facts— Land acquisi- 
tion 


2253 


PRIVY COUNCIL — 17. Question and finding of fact. 


2254 


In connexion with proper value to be allowed for 
compulsorily acquired land, Privy Council cannot inter- 
fere with the figures that have been settled by the High 
Court unless it can be shown that there has been some 
real mistake in law or palpable omission which would 
invalidate the valuation. A.I.R. 1930 P. C. 283 = 34 C. 
W.N. 1106=32 M.L.W. 393 = 126 Ind. Cas. 432 = 
1930 M.W.N. 937 = 32 Bom. L.R. 1586=59 M.L.J. 392 
<P.C.) 

Question and finding of fact — In land acquisi- 
tion cases judgment of Indian Courts is not inter- 
fered With by Privy Council unless judgment is 
unsupportable. 

In land acquisition cases their Lordships do not inter- 
fere with judgment of Courts in India as to matters invol- 
ving valuation of property and similar questions, where 
knowledge of the circumstances and of the district may 
have an important bearing on the conclusion reached 
unless there is something to show not merely that on the 
balance of evidence it would be possible to reach a diffe- 
rent conclusion but that the judgment cannot be supported 
as it stands, either by reason of a wrong application of 
principle or because some important point in the evi- 
dence has been overlooked or misapplied. A.I.R. 1925 
P.C. 91, Foil. A.I.R. 1930 P.C. 249 = 34 C.W.N. 877 = 
124 ind. Cas. 908 = 52 C.L.J. 138=57 I.A. 223 = 32 
Bom. L.R. 1163=32 M.L.W. 277 = 1930 M.W.N. 
958=59 M.L.J. 70 (P.C.). 

Question and finding of fact — Appeal to Privy 

Council regarding award — Wrong principle or 
neglect or misapplication of important point in 
evidence is necessary to justify interference. 

The Privy Council will not interfere with judgments 
of the Courts in India as to matters involving valuation 
of property and similar questions where knowledge of 
the circumstances and of the district may have an impor- 
tant bearing on the conclusion reached, unless there is 
something to show, not merely that, on the balance of 
•evidence, it would be possible to reach a different con- 
clusion, but that the judgment cannot be supported as 
it stands, either by reason of a wrong application of 
principle, or because some important point in the evidence 
has been overlooked or misapplied. 86 Ind. Cas. 556 = 
27 Bom. L.R. 783 = 29 C.W.N. 822 = 26 P.L.R. 205 = 
Lah. 69=23 A.L.J. 113 = 52 I.A. 133 = 6 L.R. P.C. 64 
= 2 O.W.N. i37 = A.I.R. 1925 P.C. 91 =48 M.L.J. 386 
.C.). 

— Question and findings of facts — Maintenance 
cases — Discretion exercised in arriving at the 
fixed sum by Indian Courts should not be lightly 
interfered with. 

Maintenance depends upon a gathering together of 
all the facts of the situation, the amount of free estate, 
the past life of the married parties and the families 
a survey of the condition and necessities and rights of 
the members, on a reasonable view of change of cir- 
cumstances possibly required in the future. regards 
being had to the scale and mode of living, and to the 
age, habits, wants and class of life of the parties. It 
is out of a great category of circumstances, small in 
themselves that a safe and reasonable induction is to 
be made by a Court of law in arriving at a fixed sum. 
The discretion exercised in making this induction when 
agreed to by two Indian Courts or even by one, should 
not be lightly interfered with. 5 I.A. 155, Rel. on. 

1 16 Ind. CJas. 409=8 Pat. 840 = 56 I.A. 182 = 33 C.W.N. 
637 = 1929 A.L.J. 695=10 P.L.T. 345 = 3i Bom. L.R. 
616=49 C.L.J. 579 = 30 M.L.W. 1=6 O.W.N. 526 = 
1929 M.W.N. 468=A.I.R. 1929 P.C. 128 = 57 M.L.J. 
50 (P.C.). 

Question of fact — Will genuineness. 

On questions of fact the onus is on the appellant 
who invites the appellate Judges, who have not heard 
or seen witnesses, to overrule the decision of Judges who, 



after a prolonged and elaborate, enquiry, have arrived 
at the conclusion that they could not believe the evi- 
dence called in support of a will. 13 C.W.N. 782 = 
5 M.L.T. 384 = 3 Ind. Cas. 997 (P.C.). 

Question and finding of fact — Consideration 

of law in the process of reasoning — Possession for 
less than 60 years as a copy of title. 

Their Lordships held that they were entitled to go 
into a question of fact even though there be concurrent 
findings on it, if at every point in the process of the rea- 
soning on the question, consideration of law have to be 
regarded. In this cae, though the evidence as to posses- 
sion and enjoyment was sufficient to establish a title by 
adverse possession for sixty years, their Lordships relied 
upon it as proof of title, and, on the strength of that 
evidence, reversed the judgments of the Courts below. 
(1908) 18 M.L.J. 549=10 Bom. L.R. 1 101=8 C.L.J. 
436=12 C.W.N. 1095 = 35 I.A. 195=4 M.L.T. 234 = 
36 Cal. 1=1 Ind. Cas. 182 (P.C.). 

Question and finding of fact. 

Where a question is one of fact, their Lordships will 
not interfere even if it should appear that there was 
evidence such as might justify either view without any 
clear preponderance or probability. 7 C.L.J. 122 = 
18 M.L.J. 6 = 35 C. 271 = 10 Bom. L.R. 50 = 3 M.L.T. 
110=12 C.W.N. 214 = 35 I.A. 67 (P.C.). 

Question and finding of fact — Different findings 

on question of genuineness of documents — Test. 

In determining which of two stories is to be accepted 
it is necessary in India as well as for their Lordships of 
the Privy Council to rely largely upon the surrounding 
circumstances, the position of the parties and their 
relation to one another, the motives which could govern 
their actions and their subsequent conduct. In the 
particular case before their Lordships, they came to the 
conclusion that a document represented a genuine 
transaction having regard to the advantages the mort- 
gagor derived by the documents, the rate of interest, 
the benefit of one consolidated liability in place of a 
number and the securing of a friendly creditor secured 
to the mortgagor thereby. (1908) 30 A. 258= 12 C.W.N. 
609=10 Bom. L.R. 600=4 M.L.T. 141=35 I.A. 104 
(P.C.). 

Question and findings of facts — Maintenance 

question — Rate — Decision of Indian Courts not 
generally interfered with. 

Courts in India arc better qualified to deal with a 
question as to the amount of maintenance, and the Privy 
Council will not interfere with the decision of the Indian 
Courts upon the same. (>905) 10 C.W.N. 95 = 7 Bom. 
L.R. 907 = 15 M.L.J. 312 = 3 A.L.J. 845 = 2 C.L.J. 231 = 

1 M.L.T. 12 = 28 M. 508 = 32 I.A. 261 (P.C.). 

18. Record. 

Record — Practice — Genuineness of document 

in issue — Parties should produce either original 
document or at least photostatic copy of it. 

When their Lordships of the Privy Council have to 
deal with the question of whether or not a document 
is forged, it is obviously of first importance that they 
should have the document before them. It should be 
considered to bo a rule of practice in all cases where 
the genuincss of a document is in issue, that the parties 
concerned should bring before their Lordships, either 
the original document or, at any rate, a photostate 
copy of it, so that their Lordships should be in the same 
position as the Courts in India or elsewhere, of having 
the document before them and being able to form their 
own impression upon an inspection. It is so important 
that, as a general rule, it is probable their Lordships 
would find it necessary to adjourn any case for the 
production of such a document if it were not forth- 
coming. A.I.R. 1944 P.C. 11=25 P-L.T. 30=1944 
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A.L.J. 134 = 57 L.W. 198= 1944 A.W.R. 29=48 C.W.N. 
273 = (*944) 1 M.L.J. 247 = 1944 M.W.N. 2g8=I.L.R. 
(1944) 2 Cal. 56=10 B.R. 483 = 1. L.R. (1944) Kar. 
(P.C.) 61 Sup. = 71 I. A. 1=212 Ind. Cas. 1 (PXL). 

Recoi-d — Accuracy of English translation chal- 
lenged — Procedure. 

When the accuracy of an English translation of a 
document written in the vernacular language is chal- 
lenged, the rule ordinarily followed by the Board is to 
accept the translation as correct, if it was made by a 
translator appointed by a Court in India and not chal- 
lenged before the Judge who had dealt with the ease. 
Their Lordships are not in a position to say that such 
translation should be held" to be incorrect. If they arc, 
however, satisfied that there is a genuine doubt about 
its correctness, they would remit the matter to the High 
Court *. n Btdia, from which the appeal has been brought 
for ah inquiry into it and direct it, if necessary, to have 
another translation made under the direction of the 
Court and to transmit it to the Registrar of the Privy 
Council. Where the translation relied upon by one 
party is not made by a translator appointed by the 
Court but it was not only placed on the record of the 
trial Court, but also was included in the record printed 
lor the Court of Appeal in India anti apparently acted 
upon by that Court, the circumstances are such as to 
cr< a»e a reasonable doubt about th-; accuracy of the 
official translation, which would justify an inquiry by 
the High Court as to which of the two translations 
should be accepted .as correct. But held on these circum- 
stances and admissions of counsel that such course was 
not necessary. A.I.R. 1937 P.C. 46=45 L.W. 361 = 
1937 O.W.N. 311=3 B.R. 342=39 P.L.R. 2i7 = (i937) 

1 M.L.J. 479=18 P.L.T. 315=41 C.W.N. 590=65 
C.L.J. 140 = 64 I. A. 77 = 1937 M.W.N. 520 = 1. L.R. 
(•937) 2 Cal. 148 = 31 S.L.R. 203 = 1937 A.L.J. 604 = 
39 Bom. L.R. 713=1937 A.W.R. 327 = 167 Ind. Cas. 

1 (P.C.). 

Record — Vernacular words. 

Where there is a controversy as to the meaning of 
su< h words as hukmi malguzari jama and the like, which 
may mean rent or revenue, it is desirable that the word 
used in the vernacular should be inserted, in brackets 
after the English render ring so as to assist the Court in 
determining which meaning is applicable in the parti- 
cular ease. A.I.R. 1931 P.C. 5=52 C.L.J. 512 = 50 
M.L.J. 245 = 33 L.W. 121=35 C.W.N. 201=1931 
M.W.N. 65= 10 Pat. 284 = 12 P.L.T. 337 = 58 I. A. 17 = 
130 Ind. Cas. C20 (P.C..). 

Record. 

Rule 18 merely applies to papers which form part 
of the record. 61 Ind. Cas. 657 = 2 P.L.T. 641=6 
1M..J. ti 4 =A.I.R. 1921 Pat. 125. 

Record — Irrelevant matter. 

I he Judicial Committee strongly condemned the 
practice ol printing an enormous mass of wholly irre- 
1«‘\ .int and unnecessary matter in the preparation of 
record. 35 C.L.J. 5Q3 = A.I.R. 1923 P.C. 44=43 
M.L.J. ib 7 (P.C.). 

Record — Necessary documents. 

It docs not follow that because unnecessary docu- 
ment . have been printed in India, they should be includ- 
ed in the books bound for their Lordships. It is the 
duty of the solicitor in England to make a selection 
of the necessary documents. The other papers should 
be ready at hand in case they should be required. In 
cases of doubt the solicitor should take the advice of 
counsel on this point, for which purpose an application 
being male a fee will be allowed. 101 Ind. Cas. 50 = 

M Cal. 414 = 54 LA. 118=1927 M.W.N. 353=29 Bom. 
L.R. 844 = 31 C.W.N. 7.44=45 C.L.J. 454=26 M.L.W. 
4° — 39 M.1..T. 221= A.I.R. 1927 1*.C. 60=52 M.L.J. 
463 (P.C.). 
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: Record — Objection Regarding printing. 

If one party thinks a document should be printed 
and the other party thinks it unnecessary, reference- 
is made to the Registrar of the High Court who deter- 
mines, at any rate, in the first instance, what shduld be- 
done. 101 Ind. Cas. 50 = 54 Cal. 414=54 I. A. 118= 
1927 M.W.N, 353 = 29 Bom.L.R. 844=31 C.W.N. 744= 
45 C.L.J. 454=26 M.L.W. 40=39 M.L.T. 221 = A.I.R- 
1927 P.C. 60=52 M.L.J. 463 (P.C.). 

Record. * 

The word Registrar means the Registrar or other 
proper officer having the custody of the record in the- 
Court appealed from. The Registrar is in the first 
instance the proper person to determine what papers, 
shall be included in the paper-book where there is any 
dispute between the parties. 61 Ind. Cas. 657=2 P.L.T.- 
641=6 P.L.J. ii4=A.I.R. 1921 Pat. 124. 

Record — Omission to print. 

If the appellant has failed to print a decree in hi* 
record or place it before the Board it is impossible for thc^ 
Board to vary the decree, the contents of which have not 
been placed before it and are not known with certainty.. 
A.I.R. 1930 P.C. 234=53 Mad. 597=59 M.L.J. 289= 
1930 M.W.N. 885=52 C.L.J. 265 = 32 M.L.W. 548 = 
126 Ind. Cas. 84=57 I. A. 264 (P.C.). 

Record — Orders as to paper-book. 

Applications regarding orders as to paper-book, should 
be made to the judges who gave leave to appeal and 
not to the judges from whose judgment the appeal is- 
preferred. 76 Ind. Cas. 901=49 Cal. 967=26 C.W.N. 
84o=A.I.R. 1922 Cal. 479. 

Record — Translation. 

The practice of their Lordships’ Board is to accept 
the official translation of vernacular documents as 
correct. A.I.R. 1930 P.C. 242 (P.C.) =7 O.W.N. 1062 = 

11 Pat. L.T. 587 = 1930 A.L.J. 1184 = 32 M.L.J. 324= 
52 C.L.J. 287 = 34 C.W.N. 1161=32 Bom.L.R. 1588 = 
57 I. A. 296=127 Ind. Cas. 743=59 M.L.J. 615. 

Record — Printing of — Costs of unnecessary- 
printing to be disallowed. 

It is the duly of practitioners in India and of the 
officials of the Court to sec that wholly unnecessary 
matter is not printed so as to prevent encumbering the 
record. • Where this was not done, the Board disallowed 
the costs of the successful appellant as regards the matter 
unnecessarily printed. 47 Cal. 415=46 I. A. 299= 

24 C.W.N. 553 = 76 Ind. Cas. 737 (P.C.). 

Record — Preparation of. 

The printing of irrelevant and useless documents 
generally done in Indian Appeals to His Majesty adverted* 
to and the unintelligent omission of necessary documents 
in the case commended on. 6 L.W. 26 = 21 C.W.N. 
345 = 0917) M.W.N. 261 = 10 Bur.L.T. 79 = 36 Ind. 
Cas. 20 (P.C.). [Reversing on Appeal 16 Ind. Cas.. 

597-] 

Record — Paper-book. 

The practice of including irrelevant matter in the 
transcripts before the Judicial Committee condemned* 
(>9»5) 9 C.W.N. 745 (P.C.). 

19. Remand. 

.See CIVIL P.C., O. 45, R. 5. 

20. Security. 

.See CIVIL P.C., O. 45 , R. 7. 

21. Special knowledge of Indian Courts* 

See (1) CIVIL P.C., S. 112. 

(2) PRIVY COUNCIL— EVIDENCE. 
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22. Special leave to appeal. 

See also JUDICIAL COMMITTEE RULES. 

Special leave to appeal — Practice — Special leave 

to appeal given without reserving express power 
to challenge competency of appeal — Respondent 
can challenge competency of appeal at hearing. 

Contention that no appeal is competent can be raired 
by the respondent at the hearing of an appeal to Privy 
Council, notwithstanding that special leave to appeal has 
been given without reserving express power to challenge 
the competency of the appeal. A.I.R. 1946 P.C. 123 = 
(1946) 2 M.L.J. >o = (1946) F.L.J. 995 = 59 L.W. 405 = 
1946 M.W.N. 488=1946 N.L.J. 396 = 50 C.W.N. 814 = 
I.L.R. (1946) Nag. 651 =48 Bom.L.R. 423 = 73 I.A. 144= 
226 Ind. Cas. 50 (P.C.). 

Special leave to appeal — Granting of special 

leave to appeal by Privy Council. 

Where the High Court in granting leave to appeal to 
Privy Council has not properly approached the requisite 
matter of ascertainment of the market value of the 
subject-matter of the suit and of the appeal, and the 
leave is therefore found to be invalid the appeal would 
necessarily be dismissed with costs but the Privy Council 
may, bearing in mind the interest of the parties and 
possible saving of expenre grant special leave to the 
appellant. A.I.R. 1945 P.C. 136=1945 Fesh.L.J. 136 
(P.C.). 

Special leave to appeal. 

Special leave to appeal granted with liberty to res- 
pondent to contend that such leave ought not to have 
been granted — At hearing of appeal, respondent’s 
contention allowed — Appeal should be dismissed — Peti- 
tion to rescind leave to appeal is not necessary. A.I.R. 
1944 P.C. 65=48 C.W.N. 820=1944 A.L.J. 382 = 0944) 
2 M.L.J. 218 = 57 L.W. 516 (2) = 1944 A.W.R. 51 = 
46 Bom.L.R. 849=1. L.R. (1944) Pom. 745 = 1. L.R. 
(1944) Kar. P.C. 235 (Sup.) =2 19 Ind. Cas. 225 = 71 
I.A. 142 = 11 B.R. 413 (P.C.). 

Special leave to appeal — Appeal from Federal 

Court of India — Point technical and of no use in 
future. 

An appeal from the Federal Court would not lightly 
be admitted by the Board, and should only be admitted 
if it ariies in a really substantial ca>e. 

Where the matter was one concerning the construc- 
tion of a very exceptional section which would have no 
application in the future, and it was a technical point 
and the Board had before it the view of the Federal 
Court with regard to it and, having regard to all the 
circumstances of the case and the ingenious argument 
which had been presented to them, their Lordships did 
not think that it was a case in which they would advise 
His Majesty to grant leave to appeal. A.I.R. 1940 P.C. 
54=1940 O.W.N. 244=1940 A.L.J. 205 = 41 Cr.L.J. 
413 = 6 B.R. 452 = 51 L.W. 407=1940 M.W.N. 360 = 
21 P.L.T. 327=44 C.W.N. 401 =(194.*) i M.L.J. 7 c 6 = 
71 C.L J .307 = 1. L.R. (1940) Kar. (P.C.) 131 (Sup).= 
67 I.A. 122 = 42 P.L.R. 392 = 42 Bom.L.R. 619= I.L.R. 
(1940) Lah. 448 = ( 1 040) A.W.R. 43 ( 1 ) = ( 1 940) F.C.R. 
15=187 Ind. Cas. 1 (B.C.). 

Special leave to appeal — Criminal cases — 

Leave to appeal in criminal cases is granted only 
when there is grave and substantial injustice due 
to non-observance of some forms of legal process 
or violation of principles of natural justice. 

It is indisputable that as His Majes y the King is 
supreme over all persons and Courts within his 
Dominions, a right of appeal in all cases civil and 
criminal to the King in Council exists, from the highest 
Court of each separate colony, province. State or posses- 
sion, whether it be a Court of record or not, except so 
far as the prerogative in this behalf has been expressly 
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surrendered. Criminal proceedings, however, arc, in 
practice, reviewed only if it is shown that by a disregard 
of the forms of legal process, or by son e violation of the 
principles of natural justice, or otherwise, substantial 
and grave injustice has been done. The Judicial Com- 
mittee do not, as a rule, advise His Majesty to grant 
appeals in criminal cases, except where qucs'ions of 
great and general importance, likely to occur often, are 
raised, and where the due and orderly administration 
of the law is shown to be interrupted, or diverted into a 
new course which might create a precedent for the future, 
and where there are no other means of preventing these 
consequences. Such appeals lie either by the right of 
grant, in pursuance of leave obtained by the appellant 
from the Court appealed from, or by reason of special 
leave granted by the Judicial Committee. The latter 
appeals arise cither where the Court below docs not 
possess power to grant leave to appeal or where leave 
to appeal has been refused by the Court below, or where 
the leave to appeal was granted on some special point 
and the appellant wishes to rai;c points not included in 
the leave to appeal. Bur whether leave is granted by 
the Court appealed from or by the Judicial Committee, 
it is plain that the answer to the question, whether the 
case is a fit one for appeal, must depend on the same 
considerations. The grant of the leave to appeal is a 
step ancillary to the determination of the appeal, and 
the principles w’hich regulate the ultimate decision of the 
appeal cannot obviously be ignored when an application 
for leave is examined. There must be something which 
deprives the accused of the susbatancc of fair trial and 
the protection of the law, or which, in general, tends to 
divert the due and orderly administration of the law 
into a new course, which may be drawn into an evil 
precedent in future. Where there is no provision like 
Clause 41 of the Letters Patent, 1865, applicable no 
Indian Court can grant leave to appeal to His Majesty 
in Council. In such cases, the remedy is by an appli- 
cation for special leave to Hi? Majesty in Council, 
Execution of sentence was stayed pending the Fearing 
of appeal to His Majesty in Councils, ((1908) App. Cas. 
448, (F.). 83 Ind. Cas. 580=39 C.L.J. 1=28 C.W.N. 

377=26 Cr.L.J. 52=A.I.R. 1924 Cal. 546. 

Special leave to appeal — Nigerian Ordinance. 

The terms of the Public Lands Ordinance of the 
Colony of Southern Nigeria do not preclude the exercise 
of the prerogative of the Crown to give special leave to 
bring an appeal to the Privy Council from the decision 
of the Supreme Court of Nigeria on the question of the 
compensation payable to a person whoic land has been 
taken by Government for public purposes. A.I.R. 
1921 P.C. 212 (P.C.). 

* 

Special leave to appeal — Patents cases. 

Speaking generally a patent case has to do with the 
construction and infringement of one or more particular 
patents, and it cannot often be said that any general 
question is thereby raised. In such cases, where there 
have been concurrent judgments of the Judge of the first 
instance and the Court of appeal, their Lordships would 
deprecate the idea that leave should be given to appeal 
to the King in Council. 1 16 Ind. Cas. 593 = A.I.R. 1929 
P.C. 38 (P.C.). 


-Special leave to appea 1 — Reasons. 


The Board is not bound to give reasons, if it refuses 
to advise that leave to appeal should be granted. Indul- 
gence in a particular case must not be taken as recognising 
any departure from established practice, nor affording 
any precedent for the future. 69 Ind. Cas. 367=1$ 
M.L.W. 59= i 9 2 3 M.W.N. 528=4 L.R. (P.C.) 36 = 
1 Pat. L.R. (Cr.) 42=31 M.L.T. 192=49 I.A. 319 = 
49 Cal. 845=27 C.W.N. 343 = 37 C.L.J. 136 = 25 Bom. 
L.R. 131=18 N.L.R. i76=A.I.R. 1922 P.C. 351 = 
44 M.L.J. 32 (P.C.). 
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— — Special leave to appeal — Cross-appeal, special 
appeal to — Addition of party. 

In an appeal to the Judicial Committee by the plaintiff 
in a suit against three defendants upon a ground of 
action common to all the three defendants who had not 
appealed from the decree of the Court of first instance, 
but had been made a respondent to an appeal by another 
defendant and who was out of time for appealing to the 
Judicial Committee, was joined as a respondent and 
granted special leave to cross-appeal. 39 Mad. 509 = 
43 I. A. 138 = 20 C.YV.N. 1054=14 A.L.J. 797 = 31 
M.L.J. 58 = (i9i6) 2 M.W.N. 23=20 M.L.T. 137 = 

4 LAV. 58=18 Bom.L.R. 651=24 C.LJ. 279 = 34 Ind. 
Cas. 921 (P.C.). [Reversing on Appeal 7 M.L.T. 
296 = 5 Ind. Cas. 102 which is itself an appeal from 5 

M. L.T. 108=2 Ind. Cas. 316]. 

Special leave — Interlocutory matter. 

Their Lordships would be very slow to give leave to 
appeal to bring up a case at an interlocutory' stage. The 
case should be allowed to proceed and be determined 
on its merits so that it may end in a final judgment and 
come up to the Board at the proper time. (1914) M.W. 

N. 170 = 23 Ind. Cas. 396 (P.C.). 

[On Appeal from 38 Mad. 509 = 21 Ind. Cas. 842.] 

Special leave — Appeal to the Privy Council 

direct from the decision of the Political Agent at 
Kathiawar without appealing to the Governor of 
Bombay — Procedure . 

Where a party applied direct to the Privy Council for 
special leave to appeal from the decision of the Political 
Agent at Kathiawar without going on appeal to the 
Governor of Bombay, their Lordships granted special 
leave so to appeal, but with leave to the Secretary of 
State for India to intervene, and put in a case and appear. 
(1905) 8 Bom.L.R. 129 = 16 M.L.J. 115=10 C.W.N. 
361=3 C.L..J. 395=3 A.L.J. 250=1 M.L.T. 115=33 
C. 219 = 33 LA. 1 (P.C.). 

Special leave t o appeal — Moot and important 

point. 

Special leave may be granted where the point is a 
new or moot one and is important and arguable. Where 
the Govcrnor-in-Council of Bombay, to whom an appeal 
lay from the Court of the Political Agent at Kathiawar, 
lias dismissed an appeal overruling the contentions which 
arc precisely similar to those raised by petitioner, the 
latter is entitled to ask for special leave without previ- 
ously appealing to the Govcrnor-in-Counci I of Bombay. 
13 M.L.J. 154 (P.C.). 

Special leave — High Court, jurisdiction of — 

Receiver application to appoint — Civil Procedure 
Code (Act 5 of 1908), Ss. 109, 112, and Or. 45, Rule 

*3- 

Where after refusal by the High Court to grant leave 
to appeal to Ilis Majesty in Council, special leave has 
been granted by the Judicial Comitlec, the High Court 
has no power to entertain an application for appointment 
of a receiver of the property in dispute under Rule 13 
of Order 45 of the Civil Procedure Code of 1908. The 
changes introduced in the Code of 1908 do not in this 
matter affect the law as it stood under the Code of 1882. 
(1889) 27 C. 1, app. (1909) to C.L.J. 326=4 Ind. Cas. 

452- 

Special leave to appeal — Previous application 

to Indian Court, a condition precedent — Applica- 
tion under section 600, Civil Procedure Code. 

Before applying for special leave to appeal to the 
Privy Council in cases where the value of the subject- 
matter is below the required amount, parties must apply 
10 Indian Courts for a certificate under section 600, 
C.P. Code (O.C.) that the case is otherwise a fit one for 
appeal within the words of that section. ( 1 90 1 ) 4 Bom. 
L.R. 159 = 6 C.W.N. 362 = 24 A. 174 = 29 I. A. 40 (P.C.). 
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Special leave to appeal to Privy Council. 

Special leave will not be granted by the Privy Council 
unless there is a substantial question of law of general 
interest involved. (1901) 4 Bom.L.R. 159=6 C.W.N. 
362=24 A. 174=29 I .A. 40 (P.C.). 

23. Value of decisions. 

See also PRECEDENTS— (1) OBITER DICTA. 

(2) PRIVY COUNCIL. 

Value of decisions. 

It is not open to the Courts in India to question any 
principle enunciated by the Privy Council. 108 Ind. 
Cas. 501=30 Bom.L.R. 330=29 Cr.L.J. '403=52 Bom. 
385=10 A. I. Cr.R. ii 8=A.I.R. 1928 Bom. 130. 

Value of decisions. 

The judgment of their Lordships of the Privy Council 
is a final pronouncement in which every word must 
receive its full value. 96 Ind. Cas. 67i=A.I.R. 1926 
All. 6go. 

Value of decisions. 

Whenever the Privy Council lays down principle in 
theory it only declares what is and has always been the 
law, any previous declaration not in consonance with 
its present declaration not having been the law at all. 
90 Ind. Cas. 2io=A.I.R. 1926 Nag. 49. 

Value of decisions. 

It is not open to the Courts in India to question any 
principle enunciated by the Privy Council although 
they have a right of examining the facts of any case before 
them to see whether and how far the principle on which 
stress is laid applies to the facts of the particular case. 
Nor is it open to them, whether on account of “Judicial 
dignity ** or otherwise to question its decision on any 
particular issue of fact. Any application for review 
of judgment on grounds permissible by law only lies to the 
Judicial Committee. 91 Ind. Cas. 370=6 L.R. (P.C.) 
195 = 3 O.W.N. 1 =28 O.C. 352 = 52 I-A. 398=24 
A.L.J. 1=47 All. 883 = 1926 M.W.N. 83=43 C.L.J. 
51 = 13 O.L.J. 19 = 28 Bom.L.R. 1110=30 C.W.N. 
626=A.I.R. 1925 P.C. 272 = 50 M.L.J. 18 (P.C.). 

24. Miscellaneous. 

Miscellaneous. 

Where an appeal to the Privy Council was admitted 
and an application, by the guardian ad litem for certain 
minor respondents, was made to the High Court asking 
to order the appellant to England to put the guardian 
in funds to have the case argued on behalf of the minors 
before the Judicial Committee ; 

Held, that the High Court had no power to make such 
order. 106 Ind. Cas 867=55 Cal. 758=32 C.W.N. 140 
=A.I.R. 1928 Cal. 286. 

Miscellaneous — Double arguments — Important 

point. 

Having regard to the wide and general importance of 
the question involved, the privy Council departed their 
usual course and allowed the leader to resume his argu- 
ment after it had been concluded and the junior had 
addressed the Board. 40 Mad. 112=44 I-A. 6=>5 
A.L.J. 92 = 21 M.L.T. 78 = 32 M.L.J. 35 = 5 LAV. 342 = 
19 Bom.L.R. 206 = 21 C.W.N. 358=25 C.L.J. 233 = 1° 
Bur.L.T. 175 = 38 Ind. Cas. 683 (P.C.) (Affirming on 
Appeal from 39 Mad. 95=27 Ind. Cas. 386). 

Miscellaneous — Stay of execution — Appeal ad- 
mitted by special leave. 

The I Iigh Court has pow’er to stay execution of a decree, 
an appeal against which, has been admitted by special 
leave to the Privy Coucnil. 38 Cal. 335=38 I. A. 74" = *3 
C.L.J. 529 = 8 A.L.J. 449= 13 Bom. L.R. 419 = 10 M.L/1* 
25 = (1911) 2 M.W.N. 124=4 Bur.L.T. 123 = 11 In°* 
Cas. 384 (P.C.). 
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Miscellaneous — Decree — Amendment of — Ab- 
sence of petition of appeal by the respondents. 

The Privy Council dismissed the appeal, but amended 
the decree appealed against by providing for interest 
subsequent to the decree in accordance with the prayer 
in the petition for special leave to appeal presented by the 
respondents who had filed their printed case without 
lodging a cross-appeal. 37 Cal. 623=37 I. A. 133=12 
C.L.J. 231 = 12 Bom.L.R. 646 = 20 M.L.J. 630=8 M. 
L.T. 229 =3 Bur.L.T. 85 = 7 Ind. Cas. 814 (P.C.). 

Right to appeal to Privy Council. 

Though as a rule of practice Their Lordships of the 
Privy Council give effect to certain provisions of C.P 
•Code, these provisions do not in any way, bind their 
Lordships, nor do they limit the prerogative of the 
Crown in admitting appeals from decree of Indian 
Courts. The principle of the Full Bench cases applies 
only to the ordinary Courts, but not to an extraordinary 
tribunal like the Judicial Committee. A right of appeal 
given by law from the decree or order of the ordinary 
Civil Courts to a superior ordinary Court is a right of 
.appeal and must be observed, by the superior Court, but 
there is no absolute and unqualified right of appeal to the 
Privy Council. 97 P.R. 1910=11 P.L.R. 1911 = 142 
P.W.R. 1910 = 8 Ind. Cas. 999. 

Appeal filed during vacation — L imitation Act 

(15 of 1877), S. 5, Art. 177 — Vacation — High Court 
when closed. 

The second paragraph of S. 5 of the Limitation Act, 
1877, applies to Art. 177. When, therefore, applicable 
tion for leave to appeal to His Majesty in Council was 
filed in the Privy Council department of the office of the 
High Court during the long vacation, when the Court was 
notified as closed, but the offices were open, the appli- 
cant was entitled to the benefit of the second paragraph 
• of S. 5 of the Limitation Act. (1908) to C.L.J. 118 = 
3 Ind. Cas. 400 = (1909) 10 C.L.J. 120. 

■ Abatement of appeal — High Court. 

Where after admission of appeal to the Privy Council, 
the party applied to the High Court to take the case off 
the • file on the ground that he had become a sovereign 
prince and so the suit had abated. 

Held , that the High Court competent to deal with the 
application. But in this case the application was .‘.cut 
to the Privy Council along with its notes in the matter’ 
10 C.L.J. 330=4 Ind. Cas. 456. 

Interpretation of decree pending appeal from 

•order of High Court in execution proceedings. 

The Privy Council declared what their meaning was 
in passing a decree on a petition presented for the pur- 
pose, though pending an appeal from an order of the High 
Court in execution interpreting the Privy Council decree 
in a manner not intended by the Privy Council. (1903) 
27 M. 153 = 31 I.A. 64 (P.C.). 

Delay in presenting appeal to High Court 

— ‘Sufficient cause* — S. 5, Limitation Act. 

Where the High Court refused to admit an appeal, on 
the ground that it was out of time, and there was no 
sufficient cause for not presenting it in time the Judicial 
Committee held that they could not interfere, unless they 
were satisfied that the refusal was wrong ; and that the 
delay which had occurred since the rejection of the appeal 
by the High Court and which was not accounted for mili- 
tated against any interference. (1902) 30 C. 309 = 30 
I.A. 20 (P.C.). 

PRIVY COUNCIL APPEALS ACT (CANADA) 
(R. S. O. 1937 C. 981, S. 1— Court ordering sale of 
property worth $ 30,000,000- Case comes under 
S. 1. 

Where the order in question which forms one of the 
final orders asked for in the statement of claim whethe 
it were interlocutory or not, relates to matter in con 


troversy which exceeds the sum in value of $ 4,000 the 
case comes under S. 1, Privy Council Appeals Act. If 
a litigant is to be deprived by order of the Court of any 
rights over property worth $ 30,000,000, as he may be 
by an order of sale to which he objects, it would be rea- 
sonable to hold that there is a matter in controversy 
raised by the appeal exceeding the sum of $ 4,000. A.I.R. 
1944 P.C. 7 = 1944 A.W.R. 4 =ioB.R. 520 = 1. L.R. (1945) 
Mad. 1=1944 F.L.J. 46=212 Ind. Cas. 621 (P.C.). 

PRIVY COUNCIL RULES. See JUDICIAL COM- 
MITTEE RULES. 

PRIZE. See SHIPPING. 

PRIZE COMPETITION. See BOMBAY PRIZE 

competition act. 

PRIZE COURT. See also INTERNATIONAL LAW. 

Captors seeking condemnation — Pioof of suspicion 

— Sufficiency — Facts to be proved by claimants. 12 

B. R. 509 = 223 I.C. 533 = A.I.R. 1945 P.C. 184 (P.C.). 

Natural ship — Knowledge of shipowner that 

Cargo i» contraband — Proof — Interference. 223 Ind. 
Cas. 533 = 12 B.R. 5og=A.I.R. 1945 P.C. 184 (P.C.). 

PRIZE COURT RULES— O. 28, R. 1, and O. 29- 

Compensation. 

Where a case went up in appeal before the Privy Coun- 
cil, and the Privy Council confirmed the decree of the 
High Court, the Privy Council amended the shape of 
the decree with a view to avoid difficulties in the execu- 
tion Court. 87 Ind. Cas. 357 = 52 Cal. 482 = 21 N.L.R. 
50=23 A.L.J. 273 = 2 O.W.N. 336=16 L.R. (P.C.) 97 = 
27 Bom.L.R. 837=52 I.A. 231 = 1925 M.W.N. 692 = 30 

C. W.N. 601 =A.I.R. 1925 P.C. 1 18=49 M.L.J. i73(F.C.). 

O. 28, R. 1 and O. 29 — Compensation — Treaty 

of Versailles, part 8, Annexure 3 — Ships of ton- 
nageover 1600 tons are within the operation of an- 
nexure 3 and Hague Convention does not affect 
question — Compensation for use during war 
cannot be granted. 

Provisions of Annexure, 3, article 1, apply even on 
the change of nationality of shipowners after conclusion 
of the peace and on operation of the treaty of Versailles. 
There is no provision in the treaty and consequently no 
compensation can be awarded. The treaty of Versailles 
Part VIII, Annexure 3, indicates the rights of the parties 
in respect of shipping over 1600 tons in substitution of 
the Hague Convention. Owners of any mcrchantships of 
over 1600 tons tonnage have not locus standi in case of 
seizure to discuss how the allied and associated govern- 
ments might deal with them inter se. The treaty of 
Versailles operates as a transfer of the former owners 
right on the case of ships of this tonnage and no question 
of handing over or of the delivery of documents of title 
arises where the vessel is already in the possession of the 
allied and associated governments. 7,6 Ind. Cas. 337 = 
A.I.R. 1925 Sind 4. 

O. 28, R. x and O. 29 — Appeal pending before 

the Privy Council — Compromise on behalf of per- 
sons under disability— Application for approval 
should be moved before the High Court in the first 
instance. 

In all cases where it is desired to bind persons under 
disability by a compromise which is proposed to be en- 
tered into in an appeal pending before the Judicial Com- 
mittee it is of the utmost importance, that there should 
be a clear expression of opinion by the proper Court in 
India that such compromise is beneficial one for these 
persons. All such questions arc essentially and necessarily 
the proper subject for consideration of the Courts in 
India who are in a position to institute the inquiries, to ask 
the questions and to obtain the information which must 
always be required before sanctioning proceedings on 
behalf of persons who are unable to assent for them- 
selves. Thejuducial Committee may in rare cases 
desiring to avoid the multiplication or prolongation of 
proceedings entertain in the first instance an application 
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to sanction a compromise in such a case. 66 Ind. Cas. 
154=26 C.W.N. 105 = 30 M.L.T. 181=48 I .A. 241=48 
Cal. 994= *4 M.L.W.396=A.I.R. 1922 P.C. 186 (P.C.). 

— O. a8, R. x and O. 29 — Alleged negligence of 

solicitor due to ignorance of s’atute — Local circum- 
stances, knowledge of, necessary — Privy Council 
will refuse to deal with question. 

The question of negligence with regard to the per- 
formance of solicitor’s duty must, to some extent, be 
affected by local conditions and local circumstances as 
to which their Lordships of the Privy Council might not be 
perfectly informed. The question as to whether a solicitor 
is negligent or not in omitting to give effect to a statutory 
provision cannot be disentangled from the consideration 
of whether the statute which is involved is one which is 
of constant and common occurrence in practicc.or whether 
it is one unfamiliar and remote. With those circumstance 
their Lordships declared their inability to deal. A. I. R. 
1921 P.C. 231 (P.C.). 

PRIZE LAW. See SHIPPING. 

PRIZE LAW — Seizure of cargoes in prize — Original 
voyage of ship to enemy destination commenced 
before war — Intention to abandon voyage — Proof — 
Doctrine of Continuous voyage. 

When the original voyage to an enemy destination 
commenced before the outbreak of war, has been com- 
pulsorily terminated by seizureof the cargoes in prize, the 
critical question is whether the climant has abandoned, 
at or before the time of seizure, the original intention to 
send the goods to an enemy destination. If he can esta- 
blish that, he may claim release of the goods. The inten- 
tion to be established is that of the person who has control 
of the voyage. 

It is for the claimant to show that the goods arc not 
liable to be condemned and to claim accordingly to recover 
them or their proceeds from the captor. As he is the claim- 
ant, it is obviously on him to establish his right to recover 
possession. His intention to abandon the voyage can 
only be shown by positive evidence of overt and unambi- 
guous acts consistent only with the change of intention 
wh’ch he has to establish. The doctrine of continuous 
voyage involves that he cannot show the change of in- 
tention merely by showing that he had directed the vessel 
to some other port than the original hostile dc'tinaticn. 
That port may be chosen in fact not as intended to be a 
final destination but for die purpose of evading suspicion 
and as being a convenient place from which the original 
adventure to the enemy destination may be continued or 
resumed when the goods arc not seized or released. 
A.I.R. 1947 P.C. t G 1 . 

PROBATE — Court of — Jurisdiction — Question of 
title. 

It is not the province of a Court of Probate to deter- 
mine questions of title to a property which a testator 
purports to dispose of by his will. > 93 ° M.W.N. 965 = 
32 LAV. 432 = 59 M.L.J. 529. 

Will — Interpretation — Adverse possession — 

Jurisdiction. 

Probate may be granted, 12 years after the testator’s 
death though during these 12 years, the legatees were in 
possession provided there are no debts due to or from 
the state, the will is genuine and the grant of probate is 
necessary. The Probate Court cannot decide whether the 
jx)ss< ssion of the legatees for 12 years was adverse. 21 
C.W.N. 1 129 = 42 Ind. Cas. 933. 

Jurisdiction — If Court can compel executor 

to produce — Funds in Court. 

A Probate Court has no power to compel the produc- 
tion in Court by the executor of the funds in his hands, 
for investment purpose ; nor can it impose a fine on him 
ior failure to comply with the order to produce the funds 
fn Court. 12 C.L.J. 602 = 8 Ind. Cas. I 105. 
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Benares Hindu University, whether could get 

probate of a will. 

The Benares Hindu University is a corporation and is 
entitled to obtain probates of a will by which benefit? 
arc conferred upon it, and probate can be granted to a 
corporation aggregate, though the enactment creating it 
docs not authorise it expressly to be executor, if it would 1 
not be repugant to its functions. 23 O.C. 288 = 7 O.L.J* 
203 = 2 U.P.L.R. (J.C.) 81=56 Ind. Cas. 335. 

Grounds for refusal. 

Ptobate should not be refused on the ground that the 
testimony of the attesting witnesses (who are hostile) 
examined does not establish full compliance wilh the 
statutory requirements, when there is ample evidence on 
the record to show that the will was duly executed and' 
attested (22 W.R. 189 and 4 Moor P.C. 419, Foil.). 

Where the evidence of the attesting witnesses is vague* 
doubtful or even confiictng upon some material point* 
the Probate Court may, on consideration of the circum- 
stances of the case or of other evidence, pronounce in- 
favour of the will. 20 C.W.N. 192 = 34 Ind.. Cas. 686. 

Right of Reversioner to be heard — Application* 

for probate — Contents. 

A reversioner is entitled to appear and be heard in 
probate proceedings though he has no alienable interest in 
the property left by the deceased since he is substantially 
interested in the protection and devolution of the cstate- 

In applicant for probate must state only the relations 
of the deceased. 21 C.L.J. 557=19 C.W.N. 882=30 
Ind. Cas. 161. 

Caveat, if can be entered by the widow of a pre- 
deceased son — Her right to maintenance — Effect 
on. 

The widow of a pre-deceased son of a testator has no- 
sufficient interest to appear on probate proceedings her 
rights to maintenance, being unaffected by anything tak- 
ing place in the probate application. (25 Bom. 263, dis- 
sented from). 17 C.W.N. 1141 =23 Ind. Cas. 539. 

Will prepared under suspicions drcumstances- 

— Suspicion *0 be removed before order. 

The principle that whenever a will is prepared 
under suspicious circumstances, the Court should pro- 
nounce in its favour until the suspicion is removed, applies 
also to cases where th suspicion is inherent in the tran- 
saction itself and not rising from conflicting evidence. 39 
Cal. 245= 16 CAV.N. 265= 13 Ind. Cas. 577. 

Legatee under will. 

A legatee can deal wilh the property bequeathed to 
him even before obtaining Letters of Administration. 

4 Bur.L.T. 135=12 Ind. Cas. 831. 

Appeal — Probate revoked. 

Where probate has been revoked by the Lower Court 
because the will is a forgery, the parties cannot, by bung- 
ing the matter in appeal have a compromise to get the 
decision reversed and the probate revived. 12 C.L.J* 
91=6 Ind. Cas. 912. 

Hindu heir — Letters of administration — 

Necessity. 

It is not obligatory on a Hindu heir to cbtion letters of 
administration. 13 C.W.N. 1190 = 3 Ind. Cas. 859. 

If becomes ineffectual by decree. 

Probate is granted of the whole will and administration 
of the whole estate of the testator and there is no authori- 
ty for suspposing that a probate becomes ineffectual by 
degrees as the legatees die or obtain their legacies. Un- 
til the estate has been administered and the will carried 
into effect, the administration must be regarded a* 
incompletc and thc^exccutor is clothed will full powers- 
given to him by law. 1 Ind. Cas. 248 (Cal.) 


PROBATE AND LETTERS OF ADMINISTRATION. 
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PROBATE AND LETTERS OF ADMINIS- 
TRATION. See Succession *Act, 1925, Ss. 218 
to 302. 

PROBATE AND ADMINISTRATION ACT 
(5 OF 1881) — (Since repealed by succession Act 
39 of 1925) . See also Succession Act (39 of 1925), 
Ss. 211-369. 

—Scope — The Probate and Administration Act is, 

as it stands, a measure purely permissive so far as the 
necessity for taking out probate is concerned. 94 
Ind. Cas. 83=49 Mad. 261=1926 M.W.N. 297= 
A.I.R. 1926 Mad. 434=50 M.L.J. 308 (F.B.). 
Caveator — Who is. 

A person denying the title of the testator to deal 
with certain property as his own and claiming ad- 
versely to him cannot be said to have an interest in 
the estate of the deceased as would entitle him to 
come in and oppose (he grant of probate. 77 lnd. 
Cas. 534= A . I . R x 1922 Cal. 181. 

Succession by survivorship. 

A person who claims to succeed by survivorship 
cannot be granted Letters of Administration for in 
that case the deceased leaves no estate. 70 lnd. Cas. 
155=1922 P.H.C.C. 240=A.1.R. 1923 Pat. 96. 

Letters, when unnecessary. 

No grant of letters of Administration is necessary 
in a case where the deceased leaves no debts or there 
is no difficulty in collecting the assets. 64 lnd. 
Cas. 61 (Cal.). 

Legal representative of Executor — Testator 

giving whole property to idol — Executors ap- 
pointed Shebaits — Administratrix de-bonis-non 
is not entitled to sue for accounts — Heirs of the 
executors need not render accounts of the exe- 
cutorship of predecessors. 

A testator left all his property in trust for an idol 
and appointed two persons as executors and Shebaits. 
The testator’s daughter obtained letters of adminis- 
tration de-bonis-non and sued the heirs of one of the 
executors who had died, asking amongst other reliefs 
that the movable properties of the Debuttar Estate 
might be made over to her and that the defendants 
might be directed to render accounts for the period 
of the executor’s tenure of office. 

Held, that it does not follow that as the result of 
the grant of the letters of administration de-bonis-non 
as of necessity the administratrix will obtain any 
property,. If the property has become trust pro- 
perty it is not for the administrator to ask for ac- 
counts of those properties which are in trust. 

Held, also that the defendants arc no doubt bound 
to account for the moveables and other prope r ti~s 
which they may have removed in a properly constitut- 
ed suit; but they are under no obligation to render 
accounts of the executorship with whom they have no 
concern. 62 Ind. Cas. 476=25 C.VV.N. 332=A. 
I.R. 1921 Cal. 142. 

Relationship to Mahomedan Law. 

The statutory provisions of the Probate and Ad- 
ministration Act override anv rules of Mahomedan 
Law that are inconsistent with them. 9 Bur.L.T. 
236=34 Ind. Cas. 128. 

Powers of the Probate Court. 

No Court other than a Probate Court is competent 
to hold that the letters of Administration had been 
imperfectly or inaccurately drawn up or that the let- 
ters have the same effect as if a copy of the terms 
x>{ a will had been annexed thereto. 20 C.L.T. 148 
=26 Ind. Cas. 980. 


Indian Succession Act, S. 187. 

Where no probate is taken, the legal heir repre- 
sents the estate of the deceased and can maintain a 
suit for the benefit of the estate. 18 C.W.N. 1136 
=26 lnd. Cas. 21. 

Courts' Powers. 

A Judge of the Bombay High Court exercising 
testamentary and intestate jurisdiction cannot dcc.aio 
that a will is invalid owing to the testator’s incapa- 
city to make one and dispose of the bequeathed pro- 
perty according to the will. The High Court can 
do it in the exercise of its original civil jurisdiction. 
The Judge cannot adjust civil rights to the property, 
nor can he ignore the will and direct letters of ad- 
ministration to issue, when a competent Court has 
not pronounced as to its invalidity though executors 
named therein are not willing to act. 14 Bom.L.R. 
1031=17 lnd. Cas. 730. 

Application for grant of — Private agree- 
ment — Proper procedure. 

Where an application was made for grant of a 
probate and subsequently the parties can to a private 
agreement and probate was granted in terms of the 
agreement. 

Held, that the procedure was irregular and the 
proper way was to grant probate in terms of the 
will and to have recorded in it the terms of the 
agreement and the remedy for enforcement of the 
agreement was by a separate suit. 9 C L l 19—1 
lnd. Cas. 573. ' 


— or property to idol— Shebait ap- 
pointed executor by implication — Letters of ad- 
ministration with will annexed, if should be 
revoked and probate ordered to issue. 

Where the testator having bequeathed his estate 
to an idol the shebait who was appointed by the tesfa- 

tor s heirs was granted letters of administration with 
tne will annexed. 

Held, that although the applicant might nrrbahfv 
have been grants:! probate as being executor bv in, 
plication the estate being very small and letters of 
adm, lustration having been actually issued and the 
objector wbo appealed having no sort of interest in 
»he matter, (he order of the Di'cfr.Vf r , . In 

be maintained. (1910) 15 C.W N Iz^fc sh £ u,d 
764=10 C.W.N. 233. * « Ind. Cas. 

another' 'sheba i en f by a Shebait appointing 

shcba and 

* Provisions of Act Dutv of r , 

prooer compliance of V f Court to see to 

S.W iS of ' V"p r „°h f t "’ e >’Tt to «•« »bat the provi- 
n<>02) 4 Ron, ^r..R. C 637^26 r B 792 COmPlied with - 

sar v S un ?^"' b u V t Hindo-Probate is not neces- 
as plaintiff. eXecutor 15 asserting right in Court 

Per Marled. C.J There is no necessity for an 
evrrntor or exec.itnx under a Will executed by a 
Hmdu to obtain nrohate. Tt is only when proceed 

!!'"? hnvc ,0 be . taIfen a Court of justice amlwhen 
it .s necessary m such proceedings for the plafn^ft 

to nroye his title nnder the will to the reliefs he 

claims that the Court will insist upon probate or 
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letters of administration being granted before the 
plaintiff can take advantage of the decree. 63 Ind. 
Cas. 248=45 Bom. 1186=23 Bom.L.R. 514=A.I. 

R. 1921 Bom. 385. 

S. 2 and Indian Succession Act of 1865, 

S. 331 — Professing Hindu religion — Mixed 

parentage. 

Where an intestate professed the Hindu religion 
though he was of mixed parentage, held, the Probate 
and Administration Act applied and not the Succes- 
sion Act. 7 Bur.L.T. 133=7 L.B.R. 362=24 Ind. 
Cas. 638. 

S. 2 — Brahmo— Hindu — Sikh — Lapse from 

orthodox practice, effect of. 

A sikh or a Hindu by becoming a Bralimo does not 
necessarily cease to belong to the community in which 
he is born. A lapse from the standard orthodox 
practice binding upon a Sikh or Hindu in matters of 
diet and ceremonial observance cannot have the effect 
of excluding from the category of “Hindu” in Act 
(5 of 1881) one who was born within it and who 
never became otherwise separated from the religious 
communion in which he was born. 31 C. 11=13 M. 
L.J. 381=7 C.W.N. 895=5 Bom.L.R. 845=30 
I. A. 249 (P.C.). 

Ss. 2 and 4 — Executor, powers of. 

S. 2 docs not enable an executor appointed before 
1881 to claim powers which were for the first time 
granted by the Act of 1881. 

Quaere. — (Whether S. 4 vests the property of Uic 
deceased in an executor under a will made before 1881. 
36 Mad. 575=12 M.L.T. 207=23 M.L.J. 306= 
(1912) M.W.N. 1112=17 Ind. Cas. 4. 

Ss. 2, 87, 51, 56 — “Concurrent”— “Case 

within his District” in S. 51. 

The jurisdiction of the High Court under S. 87, 
extends to all Districts. The "High Court” men- 
tioned in S. 87 is not merely confined to the appellate 
jurisdiction of the High Court but includes its original 
jurisdiction. Consequently the High Court of 
Calcutta on the original side has jurisdiction to grant 
probate or letters of administration in any case which 
could have been brought before any District Judge 
in cither of the two provinces of Bengal. R. 740 of 
the Rules of the Calcutta High Court cannot override 
the express provisions of S. 87 giving the High Court 
concurrent jurisdiction. (1909) 37 C. 224=5 Ind. 
Cas. 1003. 

S. 3 — Will, what is. 

The fact that in the document a provision is made 
for the appointment of a future trustee after 
the death of the present trustee, does not make the 
document a will as defined in S. 3, Probate and Ad- 
ministration Act, now replaced by S. 2, Succession 
Act 1 ( >25. 20 C.L.J. 307, Foil. 105 Ind. Cas. 12 
=46 C.L.J. 145=A'.T.R. 1927 Cal. 756. 

S. 3 — Will and gift — Deed making no dis- 
posal of any immediate interest in property is 
not a gift but is a will. 

Where the relevant portions of the document wero 
as follows: “You shall yourself after my lifetime 
use and enjoy the two rooms built on the ground of 
1 lie house Municipal No. 11. T shall myself enjoy 
Ihc rent in respect of those two rooms so long # as 
I may he alive. You shall yourself use and enjoy 
after my lifetime that rent and that ground and the 
two rooms from son to grandson and so on in succes- 
sion with power to gift, mortgage, exchange and 
sale. No one has any right to or interest in those 
rooms. To this effect is the gift deed document exe- 


cuted and given ii^ the respect of the aforesaid two 
rooms and their grounds.” 

Held, in form it is a deed, of gift and not a will, 
but in fact it is a declaration of the intentions of the 
donor with respect to her property which she desires 
to be carried into effect after her death because there 
is no disposal of any immediate rights of possession, 
or any immediate interest in the property. In this 
country in wills it is not uncommon for the donor to- 
reserve to himself a life-interest in the property dis- 
posed of and such a reservation is not conclusive 
against the document being testamentary in its charac- 
ter. 10 Cal. 792 and 802, Foil. 78 Ind. Cas. 156= 
19 M.L.W. 434=34 M.L.T. 292=A.I.R. 1924 
Mad. 605=46 M.L.J. 288. 

S. 3 — Will — Document by Mahant appoint- 
ing successor — Probate and Letters of Adminis- 
tration. 

A document executed by a Mahant purporting to 
appoint his successor to the Gaddi and making over 
to him as Mahant, all the properties of the Asthal 
and the right of performing the debshebha is not a 
will and therefore its probate cannot be granted. 32 
Cal. 1082, F. Letters of Administration cannot be 
granted in respect of properties held by a person as 
Mahant. 20 C.L.J. 307=27 Ind. Cas. 24. 

S. 3 — Will — Authority to adopt. 

A document is not a will because it is styled a 
will. A document giving a widow authority to adopt 
with a provision that she was to have a life estate 
in the properties in case there was a quarrel between 
her and the adopted son is not a will, but an autho- 
rity to adopt. (1913) M.W.N. 199=18 Ind. Cas. 
1006. 

S . 3— Will . 

A document dedicating certain houses to the wor- 
ship of Sri Thakurji and stating that the executant 
will himself manage the property for the worship 
during the life time and after his death, a committee 
of three persons be appointed, of whom petitioner 
will become Manager is not a will within the mean- 
ing of S. 3 cannot be admitted, to probate. 5 P.R. 
(1912)=55 P.L.R. (1912)=142 P.W.R. 1911=. 
12 Ind. Cas. 595. 

S. 3— Will. 

Where the Mahant of an Akhra appointed by a 
document, certain persons as trustees and Pujartes 
but did not name any successor as Mahant. in his 
place it amounts simply to a letter of appointment 
and not a will within the meaning of the. definition 
of that expression in the Probate and Administration 
Act. 9 C.W.N. 1028, foil. 1 Ind. Cas. 216 (Cal.). 

S. 3 — Hindu Will — Hindu will need not be 

signed by the testator nor does if need attesta- 
tion — Such a will if proved to be last will is 
sufficient to revoke a previous registered will, 

In the case of a Hindu, a declaration of the inten- 
tion with respect to his property which he desires to 
bo carried into effect after his death may be legal 
although it is not signed by the testator nor attested 
by witnesses and the draft instructions given by 
testator or a draft will prepared on such instructions 
can be treated as a will so as to allow grant of pro- 
bate and if it contains a clause expressly revoking a 
previous registered will, the latter must in that case 
bo deemed to have been duly revoked. 104 Ind. Cas. 
697=25 A. L.J. 1073=A.I.R. 1927 All. 497. 

S. 2 — "District Judge” includes Additional 

District Judge under Bengal, Agra and Assam 
Civil Courts Act 1887 (Act 12 of 1887), S. 8 (2). 
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The Additional District Judge exercises, with respect 
to the cases transferred to him by the District Judge, 
the same powers as the District Judge. When the 
Additional District Judge takes seizin of a case upon 
a transfer made to him he becomes the “principal Civil 
Court of original jurisdiction.” When the function 
of a District Judge under the Probate and Administra- 
tion Act is transferred to an Additional District Judge 
he has the same jurisdiction as the District Judge 
with respect to the grant and revocation of Probates 
and Letters of Administration, even as regards the 
revocation of Probates granted by the District Tudge. 
78 Ind. Cas. 701=3 Pat. 609=A.I.R. 1924 Pat. 593. 

Ss. 3 and 51 — Letters of Administration — 

Transfer of case to Additional Judge — Bengal 
N. W. P. and Assam Civil Courts Act, S. 8, 
Cl. 2. 


It is competent to a District Judge to transfer an 
application for Letters of Administration to an Ad- 
ditional Tudge for disposal. 41 C. 866, Overruled. 
42 Cal. '842=21 C.L.J. 437=19 C.W.N. 791=29 
Ind. Cas. 935. 

Ss. 3 and 6 — Will by Shebait — Debutter — 

Grant of probate. 

Where a Shebait executes a will purporting to give 
power to his successor to alienate cytain specific 
properties in case of legal necessity, probate of the 
will could be validly granted. 23 C.W.N. 401=51 
Tnd. Cas. 884. 

S. 3 — Will, validity and genuineness of — 

Proof. 


No distinction between a grant of probate and a 
grant of Letters of Administration can be drawn so 
far as the proof of the genuineness and validity of the 
will is concerned. Both are conclusive evidence of 
the factum and validity of the will. Whicker Hume 
7 H.L.C. 124, Foil. 31 M.L.J. 277=4 L.W. 248 
=35 Ind. Cas. 854. 


S. 3 — Suit against Executor as such — 

Probate. 

Probate is necessary before an executor^ can be 
sued as such and as representing the testator s estate. 
14 C.W.N. 256=2 Ind. Cas. 818. 

Ss. 3, 4, 23 and 77— Joint family. 

Where a son applied for Letters of Administration 
to the estate of his father. 

Held, that he was entitled to Letters of Administra- 
tion under S. 23 of the Act, as the Joint family pro- 
perty, passing by survivorship was “property of the 
deceased” within the meaning of S. 4 of the Act and 
as such included in the terms “property and credits,” 
in S. 77 and the word “estate” in S. 3. 33 Mad. 
93=6 M.L.T. 286=19 M.L.J. 591=4 Ind. Cas. 
1064. 

S. 3 — Probate of oral will. 

Probate may be granted of an oral will of a Hindu 
or Mahomedan. 24 B. 8, foil. 1903 A.W.N. 63= 
25 A. 313. 

S. 3 — Executors by tenor — Trustees. 

The mere circumstance that property is left by a 
will to trustees without words referring to them as 
executors would not prevent persons being granted 
probate as executors according to the tenor, if among 
the duties to be discharged by them under the will 
there are included such duties as executors have to 
perform. But the liability to discharge those duties 
should appear from the will itself. Where a will ran 

as follows — “These four persons shall take 

charge of and shall with the income 

and by collecting alms conduct from sons to grand- 


sons and so on in succession the daily pooja 

in the manner I conducted them.” 

Held , that the people appointed to take charge of 
the properties and manage were trustees and not 
executors by tenor, and were therefore not entitled 
to probate. (1906) 16 M.L.J. 558=30 M. 191. 
Ss. 3, 7 — Executors by implication — Be- 
quest to ah idol — Right of shebait to take out 
probate. 

Where a testator had bequeathed the bulk of his 
estate for the Sheba of a thakur and made certain 
other dispositions in regard to the rest of the pro- 
perty: Held, on the construction of the will, that 
his wife whom he had appointed shebait, having been 
confided with the execution of the will, was executor 
by implication, and as such entitled to take out pro- 
bate of the will. (1905) 10 C.W.N. 232=15 C. 
W.N. 1=6 C.W.N. 310. 

Ss. 3, 7 — Will — Executor — Executor by ap- 
pointment. 

The Probate and Administration Act, 1881, does not 
prohibit the appointment of an executor to the will by 
an executor thereof. (1903) 5 Bom.L.R. 639. 

Ss. 4, 12, 90 — Title of executor, whether 

vests before grant of probate — Sale by executor 
before getting probate, validity of. 

Under the Probate and Administration Act, 1881, 
the estate of a testator vests in the executor and the 
executor has the power to dispose of the estate from 
the date of the testator’s death, even though probate 
has not been obtained. 

Under the English Law, the title of an executor is 
derived from the will and not from the probate though 
it is probate alone which authenticates his right, and 
the Indian Legislature has not departed from this 
principle in the Probate and Administration Act, 1881. 

Section 12 of the Act does not imply that before 
probate, the executor has no title but is only intended 
to simplify the proof of his title as dating from the 
testator’s death by authenticating the will against all 
the world. A.I.'R. 1932 P.C. 92=9 O.W.N. 201 
=36 C.W.N. 441=62 M.L.J. 365=55 Mad. 443= 
1 932 A . L . 1 . 293=35 L . W . 532=1 932 M .W.N. 486 
=55 C.L.T. 263=34 Bom.L.R. 264=59 I. A. 112= 
136 Ind. Cas. Ill (P.C.). 

S. A — Joint family property — Grant of pro- 

ing by survivorship does not vest in executor 
or administrator. 

Where the property belongs to a joint Hindu family, 
a person claiming by survivorship is not entitled to 
a grant of the Letters of Administration to any por- 
tion of such property. The reason for the rule is 
obvious. There is no estate or assets which descended 
from the deceased. The rule is applicable to cases 
where the properly is admittedly joint and applies 
even where the property consists of shares of a com- 
pany acquired by members of a joint Hindu family 
with joint funds. 126 Ind. Cas. 357=A.I.R. 1930 
All. 82. 

S. A — Joint family, property — Grant of pro- 
bate. 

Under S. 4 nothing can vest in an executor or ad- 
ministrator which was joint family property and 
which would have otherwise passed by survivorship. 
I'lio applicant gets nothing at all b>' the grant and it 
does not cause prejudice to any one. 5 Pat.L.J. 107 
=(1920) P.H.C.C. 87=1 Pat.L.T. 19=54 Ind. 
Cas. 807. 

S. A — Election by executor — Executor hav- 
ing once elected to act as such cannot refuse 
or renounce. 



12271 


PROBATE AND ADMINISTRATION ACT (1881), S. 4. 


2272 


The office of executor being a private office of trust 
named by the testator and not by the law, one named 
executor may refuse the office or renounce. It is, 
however, too late to refuse or renounce when one has 
once elected to act as executor ; and he may determine 
such election by acts which amounts to an adminis- 
tration. The acts which amount to an administra- 
tion, so that the party cannot afterwards refuse are: 
( 1 ) anything done by the executor with relation to 
the effects of the testator which shows an intention in 
him to take upon him the executorship, and (2) what- 
ever acts will make a man not named executor in the 
will, liable as. executor de son tort. 107 Ind. Cas. 70=32 
C.VV.N. 108=A.1.R. 1928 Cal. 275. 

S. A — Application by executor for probate 

— Acceptance of office. 

An Executor applying for Probate must be taken 
to have accepted the office of executor and the pro- 
perty of the deceased vests in him as the legal re- 
presentative of the deceased. 16 M.L.T. 547=26 
Ind. Cas. 472. 

S. A — Property not covered by will dispos- 
ed of by executor as his own without dividing 
it among sharers — Vendee knowing the terms 
of will cannot acquire good title. 

Where the executor took charge of the property 
not mentioned in the will and instead of dividing it 
among the heirs of the deceased disposed it of as his 
own and the vendee knew of the will and had taken 
legal advice on its construction. 

Held, that the vendee must be deemed to have been 
aware of the infirmity of the executor’s title and 
he could not rely upon the conveyance. 102 Ind. Cas. 
639=5 Rang. 427=54 I. A. 276=29 Bom.L.R. 1017 
=1927 M.W.N. 492=39 M.L.T. 134=25 A.L.J. 
713=46 C.L. I. 126=31 C.W.N. 1078=26 M.L.W. 

4 1 7= A . I . R . 1927 P.C. 151=53 M.L.J. 71 (P.C.). 

S. A — Mahomedan Law. 

Under Mahomedan Law, in the absence of any 
Letters of Administration being granted, the estate 
of the deceased vests in the heirs. But the statutory 
vesting under the Probate and Administration . Act 
must take effect in substitution for the vesting in the 
heirs which exists between the death of the dec»*ascd 
and the grant of the Letters. 99 Ind. Cas. 482=28 
Bom.L.R. 1 262= A . I . R . 1927 Bom. 16. 

S. A — Widow adopting a son to testator 

under his authority — Adoption puts an end to 
executor's power of disposal. 

A person died leaving a Will by which he appoint- 
ed one C and his widow executor and executrix, res- 
pectively. The will contained an authority to the 
widow to adopt. The widow, in pursuance of the 
authority, adopted a boy five days after her husband’s 
death, on the 9th September 1881 . The adopted son 
died in 1884. The executor sold a portion of the 
property in 1914. 

Held: that the executor has power to represent 
his testator and in no respect does a grant of probate 
decide any question as to the disposing power of the 
testator, or t lie existence of any disposable property; 
and that in 1914, when the sale took place, the exe- 
cutor, though he may still have represented the tes- 
tator with regard to the property in the power of 
Ihc testator to dispose of, did not and could not re- 
present t He testator with regard to the property in 
which the adopted son had by his adoption in 1881, 
acquired an interest under Hindu Law. The fact of 
■adoption changed the whole course of dcvohit’on of 
'this property, and the fact, that the adopted son died 
a few years afterwards, can, of course, make no dif- 


ference in this respect. 102 Ind. Cas. 841=A.I.R. 
19 27 Mad. 782. 

S . 4 — Executor and legatee — Executor hoId9 

property with right of testator — Property vests 
in residuary legatee only after administration is 
complete. 

An executor as such is the owner of the proper- 
ties of the testator and holds these properties in the 
right of the testator and not in the right of the 
beneficiaries. The result is that in all the cases 
coming within the Hindu Wills Act or the Probate 
Act the executor or the administrator as such is the 
legal representative of the deceased and statutory 
owner of property except such as would otherwise 
have passed by survivorship to some other person. 
The residuary legatee does not become proprietor 
until after the administration has been completed and 
his interest thus ascertained. This interest is sub- 
ject to the payment of debts and legacies and the dis- 
charge of other trusts contained in the will. No 
doubt he is beneficially interested in the estate subject 
to these payments and the discharge of these trusts; 
but he is not proprietor except when a residue has 
been ascertained, which on completion of administra- 
tion is made over to him by the executor. 83 Ind. 
Cas. 812=3 Pat. 880=5 P.L.T. 513=A.I.R. 1924 
Pat. 721. - 

S. A — An executor or administrator by virtue 

of his office. «>., in the character merely of exe- 
cutor or administrator, takes an estate in the pro- 
perty of the deceased and a legal character is vest- 
ed in him. 

The property vests jn the legatee for the pur- 
pose of enjoyment, but it vests in the executor for 
the purpose of administration. The enjoyment of 
the property must be postponed to the due adminis- 
tration of the property, fin Ind. Cas. 350=2 P. 
L.T. 305= A .1 .R. 1921 Pat. 313. 

Ss. 4 and 92 — Two executors mortgagees — 

Payment to one. 

Though the money in question formed n portion 
of the estate of the deceased, it did not vest in the 
executors’ asset under S. 4, but vested in them by 
virtue of certain bonds which were given to them 
by mortgagors nnd therefore an endorsement by 
one of them did not amount to a discharge. 29 
Ind. Cas. 130 (Cal.). 

S. 4— Vesting of the Estate— Time— Cases 

not coming under Hindu Wills Act. 

The estate of the deceased vests in the executor 
from the time of the death of the testator. 

The right of an executor to sue in respect of the 
estate accrues from the time of the death of the 
test-tor; the fact that probate is not taken before 
the suit docs not affect the right. 

In cases not governed by the Hindu Wills Act, 
S. 4 of flic Probate and Administration Act and nofc 
S. 187 of the Indian Succession Act will apply. 

37 Mad. 175=24 Ind. Cas. 852. 

S. A — Vesting of r**- on ertv in executor. 

S. 4 of the Prob' te and Administration Act vests 
the property of the testator in his executor except- 
ing that which the testator has no right to be- 
queath at the time of his death. Survivorship has 
the effect of rendering a will invalid only with res- 
pect to property which the te*t“tor could not dis- 
pose of at the time of his death. A’l other dis- 
positions are valid. 38 Mad. 369=14 M. L. T. 
181=25 M. L. J. 363=1913 M. W. N. 779=21 
Ind. Cns. 73. 
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S. 4 — Suit by executor — Pica of payment 

to third person — Not valid. 

The plaintiff -who claimed the estate of Chandu- 
bliai under her Will, had applied for probate. Bc- 
harilal had sued the plaintiff for possession of 
Chandubhai’s estate on the ground that he had 
been adopted by Cliandubhai. Both these proceed- 
ings were compromised by Beharilal executing a sale 
on behalf of the plaintiff of whatever right he 
may have had. Probate was granted to the plain- 
tiff. He then sued defendant on three bonds exe- 
cuted by him in favour of Chandubhai. The 
defendant pleaded that he had adjusted the claim 
by a payment to Beharilal before the compromise. 

Held , as the plaintiff had obtained probate of 
Cliandhubhai’s Will he was prima facie the only 
person entitled to claim performance of the -;on- 
traets made with the deceased and entitled to give 
a discharge. The onus was on the defendant v7ho 
pleaded a discharge by Beharilal to prove the 
latter’s right to give it. The mere fact, that? 
Beharilal was making a claim did not give him a 
right to give a discharge or justifv the defen- 
dant in making th e payment to him. ‘The adjust- 
ment having been made with a person not in poses- 
sion of the bonds and whose title was, to the 
knowledge of the defendant disputed, was not 
Iona fide. 16 N.L.R. 212=55 Ind. Cas. 418. 

— -S 4 — Succession Act (10 of 1865), S. 187 
-—-Hindu Wills Act (21 of 1870), S. 2— Mahome- 
dan will — Probat e — Evidence . 

No legislation requires probate to be taken of a 
Mahomedan ’s will . Th c r c fore such a will should 
be admitted in evidence without prebate; and the 
Court will determine whether it is duly proved 
in the suit in which it is sought to be ‘made evi- 

i«" C6 a t 8 , B Vi 241, f011 ' 37 Cal - 839=15 C.W.N. 
185=8 Ind. Cas. 655. 

— S. 4 — Probate — Right to take. 

iersons, named in a document, left by a deceased 
Mahant , and purporting to grant them power to 
dismiss his successor, for misconduct, are not com- 
petent to take Probate and the document itself can- 
not bo treated as will. 5 Ind. Cas. 149 (Cal.). 

Estoppel^’ — Probate, effect of — 

The grant of probate does not create any estop- 
pel against the heirs claiming adversely to a Mnho- 
medan will, so as to prevent them from putting for- 
v ™? lr c ’laim as against a beneficiary under the 

-o n ™ 116=32 I A - 244=7 Bom.L.B. S76 

; 938=1 C r - J - 584=2 A. L. J. 758 

S. 5 — Powers of Court — S. 5 does not 
necessitate the proof of the will — Grant of pro- 
late is to some extent discretionary — Court has 
1° J ee whether duty on the properties in res- 
pect of which grant is sought under S. 5 has 
oeen paid when probate was granted under S. 
5. .or 64 — If entire duty is not already paid, 
duty on properties in respect of which grant 
under S. 5 is applied for, must be paid. 

Tho jurisdiction conferred on a Court in India 
under S. 5 is analogous to that conferred on tho 
Courts in England, Scotland or Ireland by the Reseal 
ing Statutes. The Court has no power, under S. 
5, either to grant probate or letters of administra- 
tion with or without the Will annexed. It has 
power only to grant letters of administration with a 
copy of properly authenticated copy of tho 

12— F. Y. D.— 72 


Will annexed. The language employed by the 
Legislature under 8. 5 is not accidental but is 
deliberate, and enables the Court, following the 
English Law to dispense with the necessity of 
proof of the original Will. 

Under S. 5 there is some discretion in the Court 
to refuse the grant. The Court must be satisfied 
first that tho executor or the administrator has given 
security to cover the estate of the deceased within 
the jurisdiction of the Court which granted probate 
or letters of administration as well as that within 
the jurisdiction of the Court asked to make a graut 
under S. 5 and, secondly, that he has paid the duty 
in respect of the estate of the deceased within the 
jurisdiction of the Court that granted th c probate 
or letters of administration as well as that within 
the jurisdiction of the Court asked to make a grant 
under S. 5. When the Court is satisfied as to these 
facts, and it has been shown that the Will has 
been proved and deposited in a Court of om- 
petent jurisdiction situate beyond the limits of the 
province, there is no further discretion left in the 
Court to refuse to make a grant under S. 5. It 
follows therefore that either the entire probate 
duty is payable on the application made under S. 
62 or S. 64 of the Act or that the applicant mak- 
ing the application und c r S. 5 must pay such por- 
tion of the probate duty as was not paid at the 
time of his application under S. 62 or S. 64 of 
the Act. 62 Ind. Cas. 513=2 P.L.T. 683=6 P. 
L.J. 411=A.I.R. 1921 Pat. 206. 


S. 5 — Court-fee. 


The court-fees must be regulated by the value of 
the estate not at the date of the application under 
S. 5 but at the date of the original grant under S. 62 
or 64. 62 Ind. Cas. 513=2 P.L.T. 683=6 P.L. 

J. 411=A.I.R. 1921 Pat. 206. 

S. 5 — Scope — Grant under S. 5 is merely 


ancillary to the grant under Ss. 62 and 64 and 
is not one contemplated by Court-Fees Act, 
Art. 11. 

Thc grant of probate contemplated to Art. 11 
of the Court Pees Act is the grant under Ss. 62 
and 64 of the Probate and Administration \ct ■ 
The grant mad e under S. 5 is only an ancillary 
grant in order to give efficacy to the gTant already 
made by another Court of competent jurisdiction 
and the procedure laid down in S. 5 is analogs 
to tlie procedure in England which enables "the 
I robate Court in England to re-seal Scotch, Irish 
or Colonial grants. Grant under 8. 5 is in no 

sense a grant of probate or letters of administra- 
tion cither with or without Will annexed. 62 Ind 
Cas. 51.3=2 P.L.T. 683=2 P. L. J. 411=A.I* 
It. 1921 Pat. 206. A * 

7 7 s .: 5— Will— Deposit in Court of competent 

jurisdiction — Property — Authenticated copy. 

S. 5 does not require that the Will should re- 
main m Court for all time, after i fc has b ee n once 
deposited. It is quite sufficient if the will had in 
fact been deposited in a foreign court of compe- 
tent jurisdiction and that the Court had before ifc 
the original Will at the time it made a judicial 
pronouncement on the valdity of the Will T1u» 
eopv of the Will, required by S. 5 of the Act do e s 
not. necessarily mean a copy authenticated by tlm 
notarial seal of a notary as provided by tli e judicial 
process of a foreign court is a properly authenti- 
cated copy. 22 C.W.N. 713=44 Ind.'Cas. 166 
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S. 6 — Foreign will — Probate of — Grant of 

in British India — Conditions. 

Probate of a Will by a testator domiciled abroad 
though not proved in the place of domicile will 
be granted in British India if it is valid accord- 
ing to the law of the place of domicile and if 
there ar e assets in British India. 20 C.W.N.' 
833=(191G) 1 M.W.N. 455=18 Bom.L.R. 642= 
43 I. A. 113=35 Ind. Cas. 323 (P.C.). 

Ss. 6 and 50 — Will, proof of — Grant of pro- 
bate or Letters of Administration — Duty of 
Court. 

A Probate Court is bound to determine whether 
a Will was as a matter of fact made and it can- 
not stay its proceedings and wait indefinitely for 
the decision of a suit subsequently instituted in 
regard to validity of the Will. The finding in the 
suit can only be binding on the parties to it. 
But the decision of the Probate Court operates as 
a judgment in rem and therefore the Probate 
Court must come to its own conclusion as to the 
due execution of the Will. 

In order to conclude whether a Will is genuine 
internal evidence is no doubt of great importance; 
but "ii improbability to prevail against direct evi- 
dence of disinterested persons must bo clear and 
cogent. 145 P.L.R. 1915=66 P.W.R. 1915=29 
Ind. Cas. 687. 

Ss. 6 and 7 — Will — Death of minor legatee 

— Right of executor to probate. 

Where a testator died leaving a Will and a codi- 
cil, (he principal beneficiary being his minor son, 
appointing the applicant guardian till the majority 
of the minor and gave all property to his charge 
with certain directions and during the pending of 
flic probate proceeding taken out by the applicant, 
the minor died, held, that if the codicil did make 
the applicant executor, then he must have probate 
irrespective of the minor’s death but that the di- 
rection in the Will making the applicant guardian 
of (lie minor beneficiary did not make him an 
executor and was not sufficient for grant of pro- 
bole. 44 P.L.R. 1915=220 P. W. R. 1915=27 
Ind. Cas. 749. 

S. 6— Will— Proof. 

A will may be proved in any proceeding other than a 
probate proceeding though no probate of it has been 
taken under the Act. But un’ess a probate or let- 
ters of administration has been taken a will cannot! 
prove the title of anv person named therein by the 
testator. 4 Ind. Cas. 508, Foil. 18 C. W. N. 
1136=26 Ind. Cas. 21. 

Ss. 6 and 12 — Liability to take probate. 

There is nothing in (ho Act to prevent an exe- 
cutor from acting as executor and exercising the 
powers under the Act without obtaining probate. 
36 Mad. 575-12 M. L. T. 207=23 M. L. J. 
300— (1912) M. W. N. 1112=17 Ind. Cas. 4. 

S. 6 — Document containing no testamen- 
tary disposition — Probate if may be granted 

for. 

A document. pnrpordng to be a Will, which 
merely reiterate the lines of a disposition of a 
trust made l>y a previous trustee blit which con- 
no ;< slamt-nlary disposition properly so-call- 
ed, is not j.n instrument, of which probate may be 
granted But :t bequest to a legatee of all that 
tin- executant died possessed of contained in the 
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said instrument would alter its character and then 
it may be admitted to probate as a whole. 15 CL 
W.N. 1014=11 Ind. Cas. 152. 

Ss. 6 and 7 — Shebait — Executor by impli- 
cation. 

Probate may be granted to a shebait as an im- 
plied executor. 15 C.W.N. 1=8 Ind. Cas. 764. 

S. 6 — Probate, grant of, to executor. 

Probate can be granted only to an executor under 
the will. (1902) 6 C.W.N. 787. 

S. 7 — Executor can be appointed by neces- 
sary implication. 

Where a will appointed a person as executor on 
(behalf of certain minors, 

Held: that under S. 7, Probate and Administra- 
tion Act, corresponding to S. 222 (2), Succession 
Act an executor can be appointed by necessaay 
(implication, and in this particular case the minors 
were appointed executors by necessary implication. 
105 Ind. Cas. 626=A.I.R.. 1928 Cal. 164. 

S . 7 — Executor — Appointment by implica- 
tion. 

The mere fact that an elder son is appointed by 
Will as a trustee of the minor younger son he is 
directed to deal with a certain house as a 
trustee of the minor is insufficient to show that he 
was appointed executor of the Will'. 7 L.B.R- 
266=25 Ind. Cas. 820. 

S. 7 — Executor by tenor — Essentials. 

The mere fact that a person is appointed a she- 
bait or trustee of the whole or a large portion of 
the estate of the testator, is not sufficient by itself 
to constitute him an executor by implication. But 
where the testator uses the word trustee or shebait 
and at the same time imposes upon the person 
duties involving tho function of an executor, thero 
is a good appointment as executor by necessary 
implication . In order to constitute one an exe- 
cutor according to the tenor of the will, it must 
appear on a reasonable construction thereof,, that 
the testator intended that he should collect his as- 
sets, pay his debts and funeral expenses and lega- 
cies which are the essential duties of an executor. 
The appointment of executors by necessary impli- 
cation is not to be favoured, and the language of 
the will is not to bo strained for this purpose; but 
in doubtful cases letters of administration with 
■the will annexed ought to be granted. (1907) 6 
C.L. J . 453 . 

S 7 Executor — Appointment of, by neces- 
sary implication— Person who was appointed’ 
to manage all properties — -Others to advise him. 

Where a testatrix appointed a person to b& 
shebait of an idol and to manage all properties- 
belonging to an idol of which she was herself a 
shebait as she was doing during her life-time, and 
also appointed a few others to advise and supervleo 
(lie shebait. 

TTchl, on the construction of the will, that the 
person appointed shebait must be deemed to havo 
impliedly appointed executor and not the persons- 
appointed to supervise him. (1901) 6 C.W.N. 
310. 

S. 7 — Probate application cannot be con- 
verted into one for letters of Administration 
Inquiry into testation title whether permissible. 

An application for probate cannot be converted 
into one for Letters of Administration. The Court 
must not inquire into the existanco of title to or 
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capacity of testator to dispose of property covered 
by the win. 19 A. 458; 26 B. 792, Foil. 1 Pat. 
L.W. 744=41 Ind. Cas. 279. 

S. 8 — Executor — Conditional appointment — 

Death of executor — Letters of administration. 

If testator appoints the son of the executor to 
be an executor after the death of the latter if the 
son is fit for the work, it simply means that the 
person named as executor is free from the legal 
disabilities named in S. 8. On the death of an 
executor appointed under a will a universal or resi- 
duary legatee may be admitted to prove the will., 
Letters of Administration with the will annexed 
may be granted to him of the whole estate or of 
such portion thereof a a may be unadministered . 
Where such universal or residuary legatee is a 
minor, his mother may . be appointed administrator 
during his minority. 56 Ind. Cas. 841 (Pat.). 

Ss. 8 and 90 — Minor — Letters to — Position 

of administrator. 

A grant of Letters of Admitration to a minor is 
a nullity. An administer of the estate of a deceas- 
ed is in no sense, the guardian of his minor heirs. 
If he sells their property as guardian, the sale is 
void and cannot be ratified by the minor. 9 L.B. 

R. 186=12 Bur. L. T. 27=50 Ind. Cas. 324. 

Ss. 8 and 9 — Probate grant of, to some exe- 
cutors — Remedy of others. 

If some out of the several executors appointed 
under a will obtain probate without citation upon 
others, the latter are entitled to apply under S. 9 
and obtain probate unless they are debarred under 

S. 8. 45 Ind. Cas. 336 (Cal.). 

S. 8 — Administrator-General. 

No Letters of Administration should be issued, 
to the Administrator-General except on the applica- 
tion of that Officer or of any of the parties. 9 
Bur.L.T. 187=8 L.B.R. 404=34 Ind. Cas. 99. 

S. 9 — Will — Probate — Grant to some exe- 
cutors — Application by remaining executor 
practice — Succession Act, S. 184. 

The grant of probate to some of the Executors 
do c s not debar others frm applying therefor, but in 
such a case the Probate should bo granted to them 
jointly with those to whom it had been granted 
already. 42 P.L.R. (1913)=110 P.W.R. 1913 
= 18 Ind. Cas. 16. 

S. 11 — Executor given power to perform 

worship — Death — Survival of right to surviving 
executors. 

The right to perform certain religious ceremonies 
conferred by the will exclusively on the executors 
passed on the death of one of them to the remain- 
ing executors, and was not transmitted to the heir 
of the deceased executor. 9 C.L.J. 383=13 C.W. 
N. 557= 1 Tnd. Cas. 289. 

S. 12 — Object of section. 

The object of R. 12 is to get rid of multiplica- 
tion of proofs. The section does not imply that 
before probate, the executor has no title- The 
title of the executor is deprived, not from the pro- 
bate. but from the will though it is probate alon 0 
which authenticates his right and dispenses with 
the proof of the execution of the will. A. I. R 
1032 P.C. 92=9 O.W.N. 201=36 C.W.N. 441 
=62 M.L..T. 365=35 L.W. 532=1932 A. L. J. 
293=1932 M.W.N. 486=55 C.L.J. 263=34 Bom 


L.B. 764=59 I. A. 112=55 Mad. 443=136 Ind. 
Cas. Ill (P.C.). 

S. 12 — Effect of finding on will. 

Th 0 finding as to the execution of the Will of a 
probate Court binds at any rate the parties and 
privies to the pobate proceedings. 101 Ind. Cas. 
289=5 Pat. 777=8 P.L.T. 510=A. I. R. 1927 
Pat. 61. 

S. 12 — Mortgage of debutter property ex- 
pressly inalienable is invalid. 

Where, letters of administration have been grant- 
ed, not upon intestacy but with copy of the Will 
annexed, the first portion of S. 12 is applicable, 
and the Will is established from the date when the 
testator dies, and with effect from that very date 
the disputed properties become absoluely vested in 
the legatee. 

Where the properties were made expressly inali e - 

alvll ^ liab l° t0 Seizure f °r the personal 
8 i >f .. the 0 . h e ir of the testators, and the devolu- 
tion of the Shebaitship was at the sam e time, care- 
fully prescribed; 

that upon the death of testator the owner- 
ship in the dedicated properties vested in his ances- 
tral deity and neither his widows nor his adopted 
son (shebait) could individually or jointly create 
% Vall ™ ltle a mort 8 a £© or transfer. 74 Ind. 

1923 S2=? Cal ' 49=36 35=A - I * 

Ss. 12, 14 and 15 — Letters — Grant of — Re- 
lat ion back to , d ate of death of intestate — Intes- 
mediate acts how far binding. 

Letters of Administration do not render valid 
any intermediate acts of the administrator tend- 

dl “ inu !' 10n °r damage of the Intestate’s 
estate although they entitle the administrator to 
all rights belonging to the intestate as effectually 
as it the administration had been grant- 
ed the moment. after his death. An ad- 
ministrator derives his title from the grant of let- 
ters only, a mortgage executed by an h e ir who 
afterwards becomes an administrator does not bind 
the estate of tli 0 intestate, but is binding on the 
estate of the executant. 29 C.L.J. 58-°49 Ind 
Cns. 532. 

! ?• Will and gift — Court of probate ad- 
mitting document as will — Court of title or 

Court of construction cannot hold it to be a 
gift. 

The question whether a document alleged to be a 
V-ill is in fact a Will is a question peculiarly for 
the Court of Probate, and not a question for the 
Court of title or a Court of construction. rt was 
open to tho Court of construction to construe the 
Will and to say that certain person had no estate 
or interest under tho Will. It. is op e u to the Court 
of title to hold that the testator had no power t« 
execute the Will. But it is not open to it to say 
that tho document alleged to bo a Will, and relied 
npon as a Will and established as a Will in Court 
of Probate, is in fact, not a Will, but a deed of rnft 
“ Tml ' «”=2 P-L.T. 728=A.I.R. 1921 P., t .‘ 


■s. 


12 — Executor — Title of 


An executor derives his title from the will of the 
testator and not from tl, e probate. Probate is 
only evidence of title and the executor has the right 
to sue before grant of probate. 20 C.W.N. 833 
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=(1916) 1 M.W.N. 455=18 Bom.L.R. 642=43 
I. A. 113=35 Ind. Cas. 323 (P.C.). 

S. 12 — Executor — When represents estate. 

Executor's liability to be sued does not begin 
till ho has intermeddled with the testator's estate 
or proved the will. Hence a judgment passed 
against him till then, does not bind the testator's 
estate. His liability ceases if he subsequently 
renounced his capacity as executor. 22 C. L. J. 
266=16 Ind. Cas. 690. 

S. 12 — Probate — Effect of obtaining. 

Obtaining a probate of a will means that the 
will was executed by the testator and does not 
decide his power to make the will or the validity 
pf the contents. 17 C.W.N. 445=16 Ind. Cas. 
48. 

S. 12 — Power of the Court. 

A Probate Court after it has granted a probate 
has no power to giv© the grantee possession of any 
property without further proceedings, 1 U. B.i 
R. (1910) 69=10 Ind. Cas. 993. 


S. 12 — Probate — Revocation — Interme- 
diate acts of executor. 

A person who in good faith derives title from 

an executor at a time when the probate was in 
force is not affected by the subsequent revocation 
of the probate. 7 Ind. Cas. 9 (Cal.). 

S. 12— Executor— Liability. 

In spite of S. 12 an executor is not liable untit 
he has accepted the position of the executor and 
li 0 cannot be said to have fully accepted that peti- 
tion until ho obtains probate. 14 O.W.N. 256 
—2 Ind. Cas. 818. 


S. 12 — Constructive resjudicata — Decree for 

possession against executor and legatee Grant 
of letters of administration with will annexed 


LKs 1 v» f-f u c v • 

A suit was brought by the widow of a testator, 
boforo probate, against the executor and the 
legatee for possession of property, a consent deer ©a 
was passed against the executor and an cx parte 
decree was mad© against the legatee who then ap- 
plied for letters of adminstration with copy of the 
will annexed and after du© scrvic© of notice on 
the widow, executor and relatives of the testator, 
tho will, was duly proved. Th© legatee then sued 
to recover possession of the same property from 
the widow on the strength of tho title of legatee. 

Held, that the doctrine of res judicata and of 
constructive res judicata were inapplicable. 
Though under S. 12 is a probate when 
granted establishes a will from the death of the 
testator, yet a litigant is not bound to assert bis 
title under the will till it has b e en proved in a 
court of empetent jurisdiction. 12 C.L.J. 486= 
8 Ind . Cas. 28. 


S 13— Grounds for unfitness. 

\ Court cannot refuse an executor probate be- 
cause it considers him unfit to he executor, unless 
the unfitness is of the nature of legal incapacity, that 
8s. minority or unsoundness of mind. 94 Ind. 
Cas. 73—23 M.L.W. 462=1926 M.W.N. 3-3_A. 
T.Ti. 1926 Mad. 605. 

Ss. 13. 31. 33 and 41— Letters of Adminis- 
tration — Manager of Court of Wards Grant to 
a nominee of— Grant to a statutory person— 
Minor and disqualified proprietor. 

Letters of administration cannot be granted to. a 
minor. They may be granted to tho legal guardian 


of the minor, provided the minor is a sole residuary 
legatee or a person who would be solely entitled to 
the estate of the intestate* Legal guardian moans 
a guardian under the Guardian and Wards Act. 
The application for letters of administration must 
be on behalf of the guardian and not on behalf 
of the minor through the guardian and the guardian 
must, in the first instance, apply to be appointed 
the minor's guardian for the purpose of ©nabliug 
him to obtain letters of administration for the use 
and benefit of the minor. Until he has obtained 
an order of the Court appointing him guardian he 
cannot be considered a legal guardian within S. 
31. The right of administration follows the 
right to th© property. It is a good general rul© to 
grant administration to the (largest inte- 

rest and that the rule ought not to be departed 
from except under urgent necessity for th© protec- 
tion and preservation of the estate. The Manager 
of a Court of Wards is not entitled by virtue of 
his office to apply for letters of administration to 
the estat© of the deceased in which the disqualified 
proprietor may have a large interest. While the 
Probate Act makes special provisions for a Minor 
or lunatic there is no provision in th© statute that 
takes away administration from a disqualified pro- 
prietor who is not a minor or lunatic and gives it 
to the Manager of the Court of Wards. The es- 
sential condition for the exercise of the Court’s 
discretion under S. 41 of the Probate Act is the 
presence of such special circumstances in the case 
ns render such a grant absloutely necessary not 
convenient merely as being as a saving of time or ex- 
press to the applicant. The Court under no cir- 
cumstances can grant letters of administration to 
a nomine© of the Court of Wards by virtu© of his 
office, but it. may be granted to him “as some 
person" within S. 41. That power can only be 
exercised when the Court is of opinion that the 
estate is likely to be wasted or dissipated in the 
hands of the person entitled under the general pro- 
visions of the statute to the grant. 1920 P.H.C. 
C. 187=1 Pat.L.T. 304=5 Pat.L.J. 347=57 Ind. 
Cas. 583. 

S. 13 — Letters of Administration — Grant of 

— Conflict of unequal interests. 

Wlicr© there is a conflict of unequal interests 
between the applicants for Letters of Administra- 
tion, it should be granted to the applicant having 
tho greatest interest. (3 Ind. Cas. 719, Poll.). 
46 Ind. Cas. 875 (L.B.). 

Ss. 13, 23 and 41 — Letters of Administra- 
tion — Minor — Sister — Adopted son. 

Letters of Administration might be granted to a 
sister though an adopted son is put forward and 
his titlo i9 in dispute. Letters of Administration, 
cannot be granted to a minor. 10 Bur. L.T. 184 
=44 Ind. Cas. 138. 

Ss. 13, 33 — Letters of Administration gran- 
ted to minors under the guardianship of their 
father. 

H e hl, that under Act No. 5 of 1881, letters of 
administration cannot be granted to minors under 
the guardianship of their father. (1908) A. W. 
N. 257=5 A.L.J. 736. 

S. 14 — Legal effect of grant. 

A grant of administration does not decide any 
question of title. It me r ely decides the right to 
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administer. 94 Ind. Cas. 750=7 P.L.T. 631 =j 
1926 P.H.C.C. 118=A.I.R. 1926 Pat. 356. 

Ss. 14 and 15 — Executor — Administrator — 

Title of. 

The title of an administrator arises only from 
grant of Letters of Administration but the position 
of an executor is different. The latter derives his 
authority from the will of the testator and not 
from the grant of probate. 20 C. W. N. 833= 
(1916) 1 M.W.N. 455=18 Bom. L. R. 643=43 
I. A. 113=35 Ind. Cas. 323 (P.C.). 

S. 16 — General citation. 

Where the executor to whom general citation has 
been issued to attend fails to attend and the validi- 
ty of the will is established, the Court ought to 
issue special citation under S. 16, and should issue 
Letters of Administration if he fails or refuses to 
accept executorship . He is not however bound to 
renounce executorship till the will is established.- 
06 Ind. Cas. 974=47 Cal. 838. ' 

S. 16 — Renunciation. 

Renunciation of executorship can be made by 
the executor without issue of citation. 84 Ind. 
Cas. 154=51 Cal. 745= A. I. R. 1924 Cal. 864. 

S. 17 — Effect of disputing will. 

Where the position taken up by the applicant 
was that the Will was a forgery and that the 
ladies through whom he claimed were in possession 
not by virtue of the Will but adversely to th® whole 
estate, and had acquired a title to the estate by 
adverse possession . 

Held, that the applicant was incapable to act in 
the discharge of his duties as administrator. 94 
Ind. Cas. 750=7 P. L. T. 631=1926 P.H.C.C. 
118=A.I.R. 1926 Pat. 356. 

S. 17 — Renunciation by executor is not rendered 

invalid by his having intermeddled with the estate 
of the deceased. (1894) A. C. 437, Foil. 84 
Ind. Oas. 154=51 Cal. 745=A.I.R. 1924 Cal. 
864. 

S . 17 — Renunciation — Retraction . 

A renunciation by an executor cannot be re- 
tracted. 84 Ind. Cas. 154=51 Cal. 745 = A. I. 
R. 1924 Cal. 864. 

S . 17 — Withdrawal of petition renouncing 

executorship not allowed, being too late after the 
grant of probate. 

An application for probate was made by the res- 
pondent on the 8th June, 1920. On the 3rd July 
an application was made by the appellant that he 
was willing to be an executor under the will. In 
that petition, however, he further stated that it 
would be necessary to file a petition of objection 
to the suit. On the 17th July, 1920, he made an 
application asking for further time until the 27th 
July, 1920, for the purpose of filing objections. 
Then on the 27th July, 1920, an application was 
made by the appellant in which he said contrary 
to his previous statement that he did not agree to 
be an executor under the will. On the 7th August 
an order was passed granting probate. Appellant’s 
name was not included ampng the probate holders. 
On the 27th September, 1920, the appellant prayed 
that he might be allowed to withdraw his applica- 
tion of the 27th July, 1920, and that he might be 
appointed an Executor along with his two brothers. 
The appellant did not file his petition of withdra- 


wal until two months of petition after the petition 
of renunciation had been filed. 

Held, when the appellant asked to withdraw the 
renunciation of the executorship, the grant of pro- 
bate had already been made on the 7th of August, 
1920, and therefore his application not being with- 
in 2 months came too late. The date of the grant 
of probate is the date of the passing of the order 
granting probate and not any subsequent date of 
order to issue the probate. 75 Ind. Cas. 218=27 
C.W.N. 285=A. I.R. 1923 Cal. 444. 

S. 17 — Probate — Official Trustee — No formal 

renunciation — Retraction . 

Where the Official Trustee did not make any 
formal renunciation of his right to probate but 
merely intimated his idea to the solicitor of the 
estate and subsequently retracted the communi- 
cation: 

Held, that he was not precluded from applying 
for probate. (1907) 35 C. 156. 

S . 18 — Will — Probate — Ex e cutor — Letters of 

Administration . 

An executor called upon by citation to accept 
or renounce is compellable if he accepts to take 
out Probate within a limited time, otherwise. Let- 
ters of Administration with a copy of the will an- 
nexed may be granted to any competent applicant. 
40 Bom. 666=18 Bom.L.R. 766=36 Ind. Cas. 
373. 

S. 18 — Brahmo — Hindu — Sikh — Lapse from 

orthodox practice, effect of. 

A. Sikh or a Hindu by becoming a Brahmo does 
not necessarily cease to belong to the com- 
munity in which he is born. A lapse from the 
standard orthodox practice binding upon a Sikh 
or Hindu in matters of diet and ceremonial obser- 
vance cannot have the effect of excluding from the 
category of “Hindu” in Act V of 1881 one who 
was born within it and who never became other- 
wise separated from the religious communion in 
which he was horn. 31 C. 11 = 13 M.L.J. 3jjl = 

7 C.W.N. 895=5 Bom.L.R. 845 = 30 I. A. 249 
(P.C.). 

Ss. 19 and 45 — Executor of an administrator 

— If can administer estate. 

The administrator of an executor is not a deri- 
vative executor. Where an executor dies with- 
out having fully administered the estate the duty 
of carrying on the administration of that estate 
does not devolve upon the deceased executor or 
administrator’s personal representative but on a 
person appointed for the purpose under Ss. 19 and 
45 of the act. 17 M.L.T. 61 = 27 Ind. Cas. 849. 

S. 19 — Will — Legatee, when can obtain Let- 
ters of Administration. 

A legatee cannot be allowed to administer the 
estate of a deceased person if there arc executors 
willing to act and the question of their fitness or 
otherwise cannot he considered ; but a legatee has 
a right to be made a party to such a proceeding 
for protecting his own interests in the pronertv 
21 C. 195: 21 C. 539, Foil. 29 P.W.R. 1912= 
24 P.L.R. 1912=13 Ind. Cas. 171. 

S. 19— Grant of administration to universal 

legatee — Will — Construction . 

Held, that a bequest of future interest accruing 
on the testator’s estate between the date of the 
will and the testator’s death was a specific be- 
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quest, though the amount might be unascertained, 
and that neither such a bequest, nor a provision 
that the furniture, metal utensils and jumla ashal 
contained in ascertained house should, after the 
death of two ladies, become the joint property of 
certain persons named in the will, could place those 
legatees in the position of residuary legatees en- 
titled, within the meaning of S. 19 to ask for let- 
ters of administration to the estate of the testa- 
tor. 1901 A.VV.N. 108. 

S. 20 — Right of representative of residuary 

legatee — Letters of administration. 


The right of the legatee to obtain a grant of 
letters of Administration is a personal right and 
if he dies during the pendency of the application 
this right does not devolve on his heir. 45 Cal. 
862=51 Ind. Cas. 76. 


in itself operate as an extinguishment of the debt, 
if the debtor has assets which the creditor may 
retain to pay himself, it is an extinguishment, for 
possession of assets amounts to payment But this 
doctrine does not apply where only one of two 
obligees is appointed one of several executors of 
the obligor. 38 Cal. 342=13 C.L.J. 3=8 Ind. 
Cas. 837. 

S. 23. 

Synopsis . 

1. Discretion of Court. 

2. Right to grant. 

3. Scope of enquiry. 

1. Discretion of Court. 


— 7 — S. 21 — Duty of jCourt — Will must be esta- 
blished although administration is complete. 

The delay in the application should put the 
Court on an enquiry as to whether there is any- 
thing to be administered, but that applies to a case 
where the application is for Letters of Administra- 
tion, not for Letters of Administration with the 
Will annexed. It is of paramount necessity that 
the Will should he established and the establish- 
ment of the Will is one of the functions of the 
Probate Court, and the Probate Court cannot de- 
cline to exercise that function because the admi- 
nistration is complete. 94 Ind. Cas. 750=7 P.L. 
T. 631 = 1926 P.H.C.C. 118=A.I.R. 1926 Pat. 
356. 

— — S. 21 — Residuary legacy made, to Idol — She- 
bait and not purohit can apply for letters. 

A lady after directing in her will payments of 
certain legacies to certain legatees including the 
priest the (respondent), disposed of the residue for 
the maintenance of worship of a certain idol esta- 
blished by the ancestors of her husband. The 
executor having failed to take out probate, the 
priest applied for letters of administration. 

Held, that as the priest was not a shebait, he 
was not entitled to the letters of administration. 
The person entitled was the shebait of tljc idol. 
72 Ind. Cas. 6*6=36 C.L.J. 442=27 C.W.N. 
411=50 Cal. 233= A. I. R. 1923 Cal. 160. 

S. 21 — Letters of Administration — Grant of — 

Attorney. 

'T he Court cannot make a grant of Letters of 
Administration to an Attorney who is only autho- 
rised to produce to the Court the confirmation of 
the trus.t. disposition and settlement for the pur- 
pose of having it rescaled at.Calcutta or to demand, 
recover or collect all sums of money etc. due to 
the estate of the deceased. 40 Cal. 74=18 Inti. 
Cas . 907. 

Ss. 21 and 23 — Letters of Administration — 

Grant of — No estate to be administered. 

When there is no estate to he administered and 
no suggestion that any creditors have to be paid 
or any debts to he realised and the application is 
an obvious device to obtain a decision about title 
from the Probate Court. letters should not be 
granted. 17 C.L.J. 66=17 Ind. Cas. 155. 

S 21 — Letters of Administration — Creditor — 

Extinguishment of debt. 

I hough taking out Letters of Administration to 
'he estate of his debtor by the creditor may not 


S. 23 — Discretion of Judge. 

It is discretionary with the Judge to grant Let- 
ters of Administration. 96 P. L. R. 1917=42 
Ind. Cas. 737. 

S. 23 — Letters of Administration — Ulterior 

object. 

Where the object of the litigation appears to 
be not to administer the estate left upon the death 
of the deceased but merely to obtain a declaration 
of heirship so as to fortify the position of the suc- 
cessful party in a regular suit that may be institu- 
ted, no grant of Letters of Administration ought 
to be made. 17 C.L.J. 65=16 Ind. Cas. 588. 
[See also 16 C.W.N. 798=16 Ind. Cas. 453.] 

Ss. 23, 64 — Hindu, death of; leaving widow 

who survived for 30 years — Application for letters 
of administration, when no estate left to be admi- 
nistered . 

It is no doubt not necessary for the Probate 
Court to decide what assets are likely to come to 
the hands of a petitioner for letters of administra- 
tion to consider whether there is any estate what- 
ever to be administered. Where the object of the 
litigation appeared to be not to administer the es- 
tate of a deceased (a Hindu who had died so long 
ago as 1875 and was survived by his widow in 
possession till 1907) but really to obtain a decla- 
ration of heirship so as to fortify tli£ successful 
party in any regular suit that may be instituted, 
the High Court held that no grant should be made, 
although objection on this ground was taken for 
the first time upon appeal from the Order of the 
the District Court granting letters of administra- 
tion. (1910) 14 C.W.N. 463=5 Ind. Cas 395 
= 15 C.L.J. 305. 

2. Right to grant. 

S. 23 — Co-parcener can’t oppose or make 

application for letters of administration. 

A co-parcener cannot make a will of his undi- 
vided share in a joint Hindu family and under 
these circumstances, when he dies he cannot be 
said to be intestate. Where the claimant alleged 
that the property of the joint Hindu family and he 
was not claiming therefore any property of the 
deceased co-parccncr but was disputing his right 
to deal with his property as his own; 

Held, the applicant had not such an interest in 
the estate of the deceasedas entitled him cither to 
oppose grant of Letters of Administration to an 
alleged son of the deceased or himself ask for 
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Letters of Administration. 82 Ind. Cas. 824= 
3 Bur.L.J. 116=A.I.R. 1924 Rang. 329. 

S. 23 — Wife living apart for 8 years but not 

guilty of any misconduct — She is entitled to 
Letters of Administration in preference to grand- 
son. 

It is obvious that the broad propositions laid 
•down in the Dhammathats can only be received 
with considerable qualifications and with due re- 
gard to modern customs and modes of thought. 
They cannot be argued as laying down strict rules 
of law without regard to particular circumstances. 
Where the wife left her husband’s house, not of 
her own free will and lived in a house opposite 
that of husband’s but continued to be dutiful to- 
wards her husband and there was no misconduct 
on her part entitling the husband to a divorce. 

Held, it is quite impossible to say the wife had 
been guilty of any misconduct of such a nature as 
to disqualify her from inheriting her husband’s 
estate. As to widow of the deceased, she had a 
better claim than the grandson to Letters of 
Administration. 75 Ind. Cas. 200=2 Bur.L.J. 
58=A.I.R. 1923 Rang. 150. 

S. 23 — Hindu widow has preferential right to 

get letters as against reversioner. 

Under S. 23 of the Act, a Hindu widow who 
has an interest in the whole estate of her husband 
is entitled to a grant of Letters of Administration 
of his estate in preference to a reversioner who has 
only a contingent interest which may never vest. 
No grant of Letters of Administration is neces- 
sary in a case where the deceased leaves no debts 
or there is no difficulty in collecting the assets. 
64 Ind. Cas. 61 (Cal.). 

S. 23 — Letters of Administration — Rival 

applicants — Procedure . 

Where there are rival applicants for letters and 
the status of one of them is disputed while the 
other is entitled to a portion of the estate the 
proper procedure is to ignore the question of 
status and grant Letters to the other, who is en- 
titled to a part of the estate. 56 Ind. Cas. 764 
(L.B.). 

S. 23 — Letters — Rival applicants. 

Where rival applicants apply for Letters of 
Administration one of whom is admittedly entitled 
to a share in the estate under S. 23 of the Act and 
the status of the others is disputed, the Court 
should grant Letters of Administration to the 
applicant whose status is admitted. 9 L.B.R. 
174=12 Bur.L.T. 39=45 Ind. Cas. 935. 

S. 23 — Probate — Person entitled to inherit. 

If the person making the application is accord- 
ing to the law of inheritance, entitled to the 
whole or a part of the property, and alleges the 
fact that this property is of that nature and there 
is no other application for Letters of Administra- 
tion, the applicant is clearly entitled to the grant. 
5 Pat.L.J. 107 = 0 920) Pat. 87=1 Pat.L.T. 19 
= 54 Ind. Cas. 807. 

S. 23 — Question of Title — Grant of Letters. 

The applicant can demand his appointment as 
administrator if he shows that he has a beneficial 
interest in the property of the deceased. It is 
not usual to go into complicated questions of 
title in granting Letters of Administration. 

When ownership or succession to the property 


can be determined only by a regular suit, Letters 
of Administration should not be granted. 50 Ind. 
Cas. 964 (Lab.). 

Ss. 23, 30 and 41 — Absent sharer. 

A limited grant of Letters should not be award- 
ed to the attorney of an absent Sharer if a Sharer 
entitled to as much as the absent Sharer is within 
the province and willing to act. 8 Bur.L.T. 
103=26 Ind. Cas. 743. 

Ss. 23 and 41 — Letters of Administration to 

persons other than heirs — When can be granted. 

S. 41 allows the grant of Letters of Adminis- 
tration to persons other than heirs in special 
cases. 7 Bur.L.T. 133=7 L.B.R. 362=24 Ind. 
Cas. 638. 

S. 23 — Letters of Administration — Estate of 

deceased wife — What must be proved — Whether 
husband proper applicant. 

It is sufficient under the Act if the applicant for 
Letters of Administration is, according to the rule 
for distribution of the estate of the deceased, en- 
titled to the whole or part of the property and 
alleges that there is property of that nature, and 
a husband is therefore a proper applicant in re- 
gard to his deceased wife’s estate. 17 C.W.N. 
613=23 Ind. Cas. 296. 

S. 23 — Letters of Administration — Grant of. 

Letters of Administration were granted to A, 
admittedly a wife of the deceasd and entitled to a 
portion of the deceased's estate. The grant was 
opposed by B who also claimed to have been mar- 
ried to the deceased; but whose marriage was 
denied. The evidence on the record to prove the 
marriage of B, with the deceased was not suffi- 
cient. The question of B’s marriage with the 
deceased should be fought out in a regular suit, 
and that the Letters of Administration were pro- 
perly granted to A under S 23. 4 Bur.L.T. 129 

= 12 Ind. Cas. 883. 

S. 23 — Grant to Cr e ditor of insolvent debtor. 

Letters of Administration to the estate of a de- 
ceased insolvent may be granted to his creditor. 
15 C.W.N. 350=9 Ind. Cas. 916. 

S. 23 — Scope of. 

S. 23 contemplates grant of administration of 
the whole estate. Where probate of a will had 
been taken out and subsequently without notice 
to the Executors an application for Letters of 
Administration was put in on the ground that the 
legatees had only a life estate and after their 
death, there was an intestacy. 

Held, that the applicants were not entitled to 
the letters as no notice was given to the execu- 
tors, that a gift for maintenance was not ncces-> 
sarily estate and that if there was a restriction 
against a life alienation, it was void. 9 C.L.J. 
576=1 Ind. Cas. 140. 

3. Scope of enquiry. 

S. 23 — Question of title — Finding as to who 

is entitled to letters is not res judicata in suit on 
title to the properties. 

In a proceeding for grant of letters of adminis- 
tration, the question before the Court is one of re- 
nresentation to the estate and not of distribution, 
and it is only for the purpose of determining the 
question of representation that the Court is called 
upon to decide whether the applicant would be 
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entitled to the whole or any part of estate of the 
deceased within the meaning of S. 23 of the Pro- 
bate and Administration Act, and that such a 
finding is not res judicata in a suit in which the 
question of title to the properties has to be deter- 
mined. 1918 P.R. 53, Foil. 68 Ind. Cas. 671 
= 1 Bur.L.J. 59=11 L.B.R. 331=A.I.R. 1923 
Rang. 9. 

S. 23 — Grant of l e tters — Adoption-— Injury 

into. 

A contest between the full sister and an adopted 
daughter whose adoption is in dispute in apply- 
ing . for Letters of Administration would justify 
the Court in enquiring into the factum and vali- 
dity of the adoption. 9 L.B.R. 163=11 Bur L. 
T. 65=45 Ind. Cas. 737. 

Ss. 23 and 41 — Object of — Representation of 

estate — Question of adoption. 

The object of proceedings under the Act is to 
determine the question of representation of the 
deceased for the purposes of administering the 
estate and not to determine questions of inheri- 
tance. The Court should not enter into ques- 
tions of adoption in such proceedings as the deci- 
sion would not be final or operate as res judicata 
in a subsequent suit. 10 Bur.L.T. 184=44 Ind. 
Cas. 138. 

S. 23 — Caveator’s claim as adopted son — 

Necessity to go into the question of adoption. 

Where a Caveator if he establishes his adoption 
totally excludes the applicant from inheriting, the 
questions of adoption must be gone into unless 
the Court thinks it is unnecessary to grant letters 
to any. II U.B.R. (1915) 101=33 Ind. Cas. 

659. 

S. 23 — Scope of inquiry. 

It is the duty of the Probate Court first to 
decide whether the deceased left any assets and 
if so, whether the applicant is the person, who 
would be entitled to a grant of Letters of Admi- 
nistration. 7 Ind. Cas. 1 (Cal.)'. 

S. 23 — Scope of enquiry — Grounds for refu- 
sal. 

A Court will be wrong in refusing Letters of 
Administration on the ground, first that there is a 
dispute as to whether the petitioner is the nearest 
heir of the deceased and second that there is a 
dispute as to the title of the deceased to the pro- 
perty. It is the duty of a probate Court to decide 
the former point and it has no concern with the 
latter. 7 Ind. Cas. 1 (Cal.). 

S. 23 — Letters of Administration, application 

for — Questions to be considered in such pro- 
ceedings. 

When the applicant for Letters is a person who 
is, by admitted natural relationship, entitled under 
S. 23 to make it and whom the Court considers 
1') he- otherwise a proper person to administer the 
estate, the Court ought not to allow the proceed- 
ings to become protracted and costly by entering 
into disputed points which could be fought over 
again in suits for administration or for possession 
of the estate. 5 L.B.R. 78 = 3 Ind. Cas. 719. 

Ss. 24 and 25 — Will lost. 

Ss. 24 and 25 of t lie Act lay down the rule of 
proof for cases where the original will may have 
been lost. 20 C.L.J. 148=26 Ind. Cas. 980. 


S. 24 — Probate of copy or draft of lost will — 
Secondary evidence, admissibility of. See WILL. 
S C.W.N. 821=31 C. 885. 

Ss. 31, 32, 33 and 41 — Guardian of minor," 
grant of letters to — Moveable property — Probate 
proceedings — Contentious matters enquiry into. 

None of the Ss. 31, 32 or 33 of the Act allows 
a grant of letters to the guardian of a minor when 
he is neither an executor nor a residuary legatee. 
If the estate is mainly moveable, Letters of Ad- 
ministration need not be obtained. Proceedings 
for Letters of Administration should not be leng- 
thened by entering into questions difficult to deter- 
mine in such proceedings. 10 Bur.L.T. 107= 
36 Ind. Cas. 266. 

;S. 31 — Minor wife — Letters of adminis- 
tration for the use and benefit of — Husband, grant 
to. 

The husband of a minor wife before he applies 
for the grant of letters of administration to him 
for the use and benefit of the minor must get 
himself fully appointed guardian for the purpose 
of applying for such grant as such assigned guar- 
dian. (1907) 11 C.W.N. 697=34 C. 706. 

Ss. 31 and 32 — Administrator-General taking 

possession without prior order of Court — Conflict 
between — Administrator-General and Court of 
Wards — Nominee of Court of Wards, if can be 
appointed administrator — Zemindars — Admir 
nistrator-General’s Act (2 of 1874); S. 17. 

The Court of Wards as such cannot be appoint- 
ed administrator. There is nothing; however, to 
prevent this court in certain circumstances, e.g.v 
in this case where the testator wished the minor’s 
estate to be entrusted to the Court of Wards 
from appointing the nominee of the Court of 
Wards (in most instances, the manager) adminis- 
trator of the testator’s estate with the will annex- 
ed under S. 31 held, on the facts of the case, that 
the Administrator-General taking possession of 
the estate of the testators was illegal. (1905)! 10 
C.W.N. 241. 

S. 34 — Administrator during pendency of an 

appeal can be appointed though executor has taken 
possession. / ' 

The taking of possession by the executors does 
not take away the jurisdiction of a Court lo ap- 
point an administrator during the pendency of the- 
appeal to the High Court. The duties of an- 
administrator and a Receiver pendente lite com- 
mence from the order of appointment and if the 
decree in action is appealed from they do not 
ccasc until the appeal is disposed of, while the 
functions of an administrator during the pendency 
of a suit terminate with a decree pronounced in 
favour of a will and do not continue until the 
executor obtained probate. 83 Ind. Cas. 597= 

28 C.W.N. 576=A. I.R. 1924 Cal. 631. 

S . 34 — Administrator pendente lite — Power 

of Court to direct payment of money to widow 
contesting will. 

An administrator pend e nte lite in Probate pro- 
ceedings is analogous to that of a receiver in a 
partition suit. S. 34 of the Act gives ample 
power to the Court to direct the administraor 
pendente lite to do such act as may be necessary 
in the interests of the several parties to the pro- 
ceedings and direct him to advance to the widow 
opposing the will such sums of money as a*' 
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reasonably necessary for the maintenance of her- 
self and her children. 44 Ind. Cas. 657 (Cal.). 

Ss. 34 and 35 — Administrator pendente lite — 

Powers of the Court — Injunction. 

Where an injunction is necessary the aggrieved 
party should ask the court to appoint an Admi- 
nistrator pendente lite under S. 34 to take charge 
of the entire estate of the deceased. On such 
application by the party, the court may grant an 
injunction either in the exercise of its inherent 
jurisdiction or under O. 39, R. 7, C. P. Code. 
19 C.W.N. 205=27 Ind. Cas. 617. 

S. 34 — Administrator pendente lite. 

An administrator pendente lite should be 
appointed only when the court is satisfied that 
such appointment is necessary for the preserva- 
tion of the estate and unless such necessity is made 
out, the estate ought not to be subjected to 
cost and incumbrance of such administration. 10 
C.L.J. 263 and 13 C.L.J. 34, Foil. 13 C.L. 
J. 47=9 Ind. Cas. 215. 

S. 34 — Administrator pendente lite. 

Before appointing administrator pendente lite 
the Court should be satisfied that such appoint- 
ment is necessary and proper. Where there is 
no question of appointing an executor the Court 
should refuse to appoint Administrator pendente 
lite. Where caveator desires to substitute cne 
will for another and in both of them the caveator 
is named as executor, the appointment of Admi- 
nistrator is necessary. Debtor of the estate may 
be appointed executor of it, pending probate pro- 
ceedings especially when the debt is small and 
debtor does not misrepresent the amount. 13 C. 
L.J. 34=2 Ind. Cas. 638. 

Ss. 34, 30 and 53 — Administration pendente 

lite — C. P. Code, S. 499 — Claim to property in 
hands of administrator — Appeal. 

On an application for grant of letters of admi- 
nistration with the will annexed the District Judge 
ordered the Nazir to prepare an inventory of the 
property and to take it into his possession; and 
the Nazir took possession of some of the move- 
able property belonging to the estate. Subse- 
quently, the District Judge appointed the Nazir 
administrator pendente lite. Certain persons 
laying claim to some of the property in the pos- 
session of the adminitrator applied to the District 
Judge for an order directing its delivery to them. 
This being refused, they appealed: 

Held, that the applicants might have appealed 
or applied for revision of the District Judge’s 
order directing the Nazir to take possession of the 
property belonging to the estate to be administer- 
ed; but the present order, even if appealable which 
is doubtful, was not one which should be inter- 
fered with. The appellants, if the Nazir was 
wrongfully in possession of their property, had 
their proper remedy by suit. (1905) A.W.N. 
127. 

Ss. 34 and 50 — Propounder of will right of, 

to call on objector to show interest — Probate, re- 
call of, if permissible on revocation — Proper 
order — Infant — Representation of — Revocation, 
effect of. See 10 C.L.J. 263=3 Ind. Cas. 178. 

S. 35 — Executor appointed to look after lega- 
tee and estate until legatee’s d e ath — Legatee's 


death does not deprive executor of power to su* 
for debt due to estate. 

In order to see whether the grant was limited 
in character, or unlimited, the Court must see the 
Will not for the purpose of construing the will- 
but for the purpose of finding out whether the 
Court of probate did make a limited grant to the 
executor or an unlimited one. The mere fact that 
the will appointed a certain person executor to 
look after the legatee and the estate until the 
legatee’s death, does not justify the inference that 
after the legatee’s death the administration 
came to an end and the executor could not sue. 
for debts due to estate. 

Realisation of debts due to the testator is a 
statutory power and must remain in the executor 
until the Will in some way has curtailed that 1 
power. 60 Ind. Cas. 350=2 P.L.T. 305=A. 
I.R. 1921 Pat. 313. 

S. 37 — Applicability — Mohunt of mutt — 

Letters of Administration — Estate — Mutt pro- 
perty. 

The word “estate” in the Probate and Adminis- 
tration Act, 1881, invariably denotes the property 
and credit of a deceased person. To administer 
the estate of the Mutt in succession to a deceased 
Mohunt, an application for Letters of Adminis- 
tration is outside the scope of the Probate and' 
Administration Acts. S. 37 of the Act applies 
only to property in which a deceased person had 
ownership so as to constitute it a portion of his 
estate, although he held it in trust. 16 C.W.N. 
798=16 Ind. Cas. 453. 

S. 37 — Letters of Administration — Mohunt: 

Property of. 

A Mohunt is not the owner of Mutt property. 
Hence on his death, his successor cannot apply 
for Letters of Administration. Letters should- 
not be granted when the object of the applicant 
is only to fortify his position in a suit which is 
likely to be instituted. 17 C.L.J. 65=16 Ind. 
Cas. 588. 

Ss. 39 and 40 — Right to revocation. 

A person disputing the right of a deceased tes- 
tator, to deal with certain property as his own,, 
cannot be regarded as having an interest in the- 
cstate of the deceased and hence cannot apply for 
revocation of the Letters of Administration. 14 
C.W.N. 118=2 Ind. Cas. 402. 

S. 41 — Refusal to grant administration. 

In a case under the Hindu Wills Act, to which 
S. 85 of the Probate and Administration Act 
applies it is not open to the Court to order 
that no administration grant shall be made. How- 
ever, if persons, who are not next of kin and are- 
not legatees ; come before the Court asking for 
grant; then the Court is entitled under S. 41 to 
say that a proper case must be made out for mak- 
ing such a grant to persons to whom ordinarily 
no grant is made. 103 Ind. Cas. 692 = 31 C.W. 
N. 874= A. I.R. 1927 Cal. 654. 

S. 41 — Administration pendente lite. 

Grant of administration pendente lite requires 
Court-fee but the person in whose favour the 
full grant is subsequently ordered is. on termina- 
tion of proceedings, entitled to such grant free of 
payment. 95 Ind. Cas. 541 = 5 Bur. L.J. 9=A_ 
I.R. 1926 Rang. 89. 
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7 ~r- 41 — Considerations for Court — Consan- 
4 Tuimty of the administrator as well as safety of 
the estate should be looked to. 

One of the elements to be taken into considera- 
tion in appointing an administrator is consan- 
guinity. But there are other elements which 
must be taken into consideration, such as safety of 
the estate and the probability that it will be pro- 
perly administered. The Court is not to be 
guided by the wishes or feelings of the parties, 
hut is to look to the benefit of the estate and to 
that of all the persons interested in the distribu- 
tion of the property. 82 Ind. Cas. 382=40 C. 
L.J. 24=A.I.R. 1925 Cal. 178. 

S. 41 — Minor whether can obtain grant of Let- 
ters of Administration — Application by l e gal Guar- 
dian — Discretion of Court. 

Letters of Administration cannot be granted to 
a minor. His legal guardian can get them if the 
minor is the sole residuary legatee or if the minor 
is a universal residuary legatee claiming the whole 
estate. An application for such grant must he 
made on behalf of the guardian and not on behalf 
of the minor through the guardian. S. 41 is not 
applicable where persons entitled to administration 
are not wanting. The Court has no arbitrary 
power to make selection from contending persons. 
As a rule the grant must be made to the person 
entitled by law to the property. The term “Legal 
guardian” means, a guardian appointed under the 
Guardian and Wards Act. A grant of probate, 
though discretionary, would be improper if re- 
fused to a person having the largest interest in the 
estate, except where the estate is likely to suffer 
irredeemable loss at his hands. 1920 P.H.C.C. 
187 = 1 Pat.L.T. 304=5 Pat. L.J. 347=57 Ind. 
Cas. 583. 

S. 41 — Guardian of minor — Grant of letters to 

— Moveables. 

Ss. 31, 32 and 33 do not authorise the grant of 
letters to the guardian of a minor who is neither 
an executor nor a residuary legatee. No letters 
ase necessary when the estate consists of move- 
ables. Proceedings under the Act should not be 
allowed to be protracted by entering into questions 
which cannot he finally determined in such pro- 
ceedings. 10 Bur.L.T. 107 = 36 Ind. Cas. 266. 

S. 41 — Application by executor's son — Dis- 
cretion. 

A testator bequeathed by will the whole of his 
property to an idol and appointed his wives and 
■son, executrix and executor, who however; did 
not take out any probate, but the son mortgaged 
the property. After the property was sold in exe- 
cution of a decree on the mortgage, the testator s 
grandsons under the guardianship of their mother 
apniicd for probate of the will: 

Held, they being not executors were not entitled 
to probate, and the case was not a fit one for grant 
of probate under S. 41 the mother being a pur- 
danashin lady, and the father, the defaulting exe- 
cutor would manage the whole business. (1908) 
12 C.W.N. 747 = 7 C.L.J. 558. 

S. 42 — Limited grant to several persons. 

Different people cannot get individual grants of 
letters of administration limited to the particular 
■property which they happen to claim. 

Where there lias been one partial grant already, 
•it would seem unreasonable that there should be 


any other grant save with reference to the rest of 
the estate. 103 Ind. Cas. 692=31 C.W.N. 874 
=A.I.R. 1927 Cal. 654. 

S. 42 — Admission to probate, partial — When 

legal. 

A will may, in part, be admitted to probate 
when on the evidence before it, the Court finds 
that a certain clause has been inserted in it by 
fraud without the testator’s knowledge, but not 
otherwise. 15 C.W.N. 1014=11 Ind. Cas. 152. 

S. 45 — Derivative executorship — Doctrine of. 

The right to Letters of Administration is per- 
sonal and does not pass to the heir and legal re- 
presentatives. If such heir claims Letters of 
Administration, it is to be considered as a new 
claim. The doctrine of derivative executorship 
does not apply to India and therefore on the death 
of an executor, the estate remains unadministcred 
till a new executor is appointed. (1920) 3 U.B. 
R. 208=57 Ind. Cas. 812. 

S. 45— Long lapse of time — Presumption of 

administration . 

A Court has no power to grant letters under S. 
45 when there is no evidence that there is any 
asset administered, the ordinary presumption after 
the long lapse of time being that the estate has 
been administered. The direction as to the sheba 
in the will in the case, even though it contem- 
plated some administration after the death of the 
executor, did not relate to the private property of 
the testator and therefore the grant under S. 45 
was erroneous. (1906) 10 C.W.N. 432. 

S. 47 — Estate not completely administered — 

Death of minor pending whose minority letters 
were given — Administrator heir of such minor — 
Letters of administration de bonis non — Grant of. 

Where letters of administration to the deceased's 
estate were granted to the widow limited during 
the minority of her infant son, and the son died 
before attaining majority and before the estate was 
fully administered. 

Held, that letters of administration de bonis 
non to the estate of the deceased husband may be 
granted to the widow under S. 47 and that her 
being the heir to the son’s estate is no bar to such 
grant. (1902)' 6 C.W.N. 581. 

S. 50. 

S ynopsis . 

1. Accounts required of executor. 

2. Locus standi to apply. 

3. Just cause. 

4. Powers of Court. 

5. Procedure. 

6. Rejection of application — Res judicata. 

7. Right to sue. 

8. Scope of enquiry. 

9. Time limit for application. 

10. Miscellaneous. 

1. Accounts required of Executor. 

S. 50 — Account required is the account con- 
templated by S. 98, sub-S. (1), second paragraph. 

The executors arc not under a liability to sub- 
mit accounts periodically. What the statute con- 
templates is the submission of one inventory ;-nd 
one account. What is contemplated is that an ac- 
count should he filed within one year from the 
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grant showing the assets which have come to the 
hands of the executor or administrator and the 
manner in which such assets have been applied or 
disposed of. If the executor or administrator is 
not able to exhibit such an account within one year 
from the grant, he may obtain an extension of 
time from the Court. But the fact that time has 
been extended does not enlarge the scope of the 
account. The account of the estate which is re- 
quired to be exhibited, whether it is exhibited 
within a year or thereafter, is the account contem- 
plated by the second paragraph of sub-S. 1 of S. 
98 . 64 Ind. Cas. 997=48 Cal. 1051=33 C.L.J. 

451=25 C.W.N. 977=A.I.R. 1921 Cal. 527. 

2. Locus standi to apply. 

S. 50 — Widow and r©version e rs — Probate to 

widow — Immediate reversioner’s acquiescence — 
Right of more remote reversioner. 

Although a reversioner under the Hindu Law 
has no present interest in the property left by the 
deceased, the reversioner, whether male or female 
is substantially interested in the protection or de- 
volution of the estate, and as such, is entitled to 
appear and be heard in a probate proceeding. If 
the immediate reversioner is a female the male 
reversioner in the second or third degree, as the 
case may be (for instance where the deceased has 
left a widow, daughter, mother and brother) is 
similarly entitled to be heard. Where the imme- 
diate reversioner has rendered it impossible for 
herself by her own conduct, to maintain an appli- 
cation under S. 50 successfully, the application 
may be made by her sons who, as the ultimate 
reversioners are unquestionably proper parties to 
probate proceedings. 10 C.L.J. 263; 21 C.L.T. 
557; 32 Cal. 62, Foil. ; 21 Cal. 539; 10 C.L.I. 263 
and 21 C.L.J. 555, Foil. 68 Ind. Cas. 795=35 
C.L.J. 66= A . I . R. 1922 Cal. 38. 

S. 50 — Minor. 

A minor when properly represented can, under 
S. 50 of the Act, apply for revocation of the pro- 
bate where the guardian was appointed without his 
consent and refusal to accept the citation. 59 Ind. 
Cas. 435=24 C.W.N. 538. 

-S. 50 — Revocation of Letters — Applicant’s 

claim barred — No locus standi. 

If an applicant has no right to claim his share 
of an estate from the administrator, he has no in- 
terest which would support an application for the 
revocation of the grant of the Letters of Adminis- 
tration. 12 Bur.L.T. 114=9 L.B.R. 273=51 
Ind. Cas. 355. 

S. 50 — Revocation of probate — Locus standi 

to apply. 

A legatee under a will which is superseded by 
a later will is entitled to apply for revocation of 
the probate of the later will, on the ground of 
non-service of citation, even before he has obtained 
probate of the earlier will. 22 C.W.N. 564=45 
Ind. Cas. 760. 

Ss. 50; 69 and 86 — Ord e r that a party has 

locus standi to contest will — Appeal — Will disin- 
heriting son — Son’s creditor. 

An order of District Judge holding that a cer- 
tain party has a locus standi to contest a will is 
an interlocutory order and not appealable. A 
judgment creditor who, but for a will, would in 


execution of his decree, have a right to seize the 
property which would descend to his judgment 
debtor and who alleges that the will is a forgery, 
set up for the purpose of defrauding the creditors 
has a locus standi to make an application for the 
revocation of the probate of the will. (10. Cal. 
19; 28 C. 441, Foil.) 13 C.W.N. 1099=17 C. 
L.J. 230=15 Ind. Cas. 686. 

S. 50 — Revocation of probate — Minor — Right 

of, on attaining majority — Estoppel; if may arise 
by conduct. 

A minor on attaining majority has a right to 
apply for revocation of probate obtained by con- 
sent; but he may be barred from contesting its 
genuineness by acquiescence and delay for a long 
time or by subsequent ratification of the disposi- 
tion of the will. 11 Ind. Cas. 277 (Cal.). 

S. 50 — Locus standi to contest will. 

A purchaser from an heir has a locus standi to 
contest that the will is a forgery and to pray for 
revocation. 

The making of a grant without citing parties 
who ought to have been cited is sufficient cause. 
But in deciding this it must be decided whether a 
citation on such parties was compulsory under 
S.T6 or discretionary as under S. 69. 13 Bom. 

L.R. 38=9 Ind. Cas. 354. 

Ss. 50 and 69 — Notice — Infant reversioner. 

An infant son of the testator’s sister, who is a 
reversioner, should be joined and should be re- 
presented by a disinterested person as guardian ad 
litem. If he is not joined, he can apply for re- 
vocation of the probate. 5 Ind. Cas. 164 (Cal.) 

S. 50 — Revocation of Probate — Right of 

reversioner to apply — Procedure — Infant — Guar- 
dian ad litem. 

The immediate reversionary heir is entitled to 
be heard in proceedings for grant or revocation 
of probate. Quaere. — Whether a remote rever- 
sioner is entitled to be heard. The alleged rela- 
tionship must be proved before a petition for re- 
vocation is heard. The proper order to make in 
a case of revocation is to allow the application un- 
der S. 50 if good grounds are established for re- 
vocation of the probate and to recall the probate 
before the propounder is called upon to prove the 
will in the presence of the objector. There must 
have been a guardian ad lit e m other than the 
mother who had joined in the application for pro- 
bate to represent an infant who afterwards applies 
for revocation. Citation should be issuel on such 
guardian. 10 C.L.J. 263=3 Ind. Cas. 178. 

Ss . 50 and 69 — Letters of administration to 

the estate of Hindu widow — Locus standi to apply 
for revocation, of person denying property left 
to be testator’s stridhan. 

When letters of administration were granted 
in respect of the will of a Hindu widow purport- 
ing to convey her stridhan property, a petitioner 
for revocation who had no interest in the estate 
of the deceased, but who, on the other hand, 
alleged that she had no stridhan property but 
that what property she had belonged to the joint 
family of which she was a member, was not com- 
petent to make the application not being “a per- 
son having an interest- in the estate of the decea- 
sed” within S. 69, 17 C. 48 (1889)’, Foil (19091 
14 C.W.N. 110. ' v ' 
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Ss. 50, 55, 69 and 83— C. P. Code (1882); 

S. 588 — Order or decree — Purchase from widow 
or deceased — Locus standi of such person to 
apply for revocation of probate — Appeal, right 
of. 

A person interested in the estate of the deceased 
by assignment from widow (who is his next heir) 
may, where a will has been set up and proved at 
variance with his interests, apply for the revoca- 
tion of probate under S. 50. The expression 
“order” in S. 86 does not mean such an order only 
as is referred to in S. 588. C. P. Code (O.C.). 
An application under S. 50 must be treated under 
provisions of Ss. 55 and 83 as a suit and when 
such a suit is dismissed on the ground that the 
applicant has no locus standi to bring the suit such 
decision amounts to a decree and an appeal lies to 
the High Court against such decree. 4 C. 360, 
20 C. 87, Foil. (1904 ) 8 C.W.N. 748. 

S. 50 — Person entitled to apply for revocation 
of probate — Presumptive reversioner — Sister’s 
son — Locus standi — Widow alive. 

A reversioner is entitled to apply for revocation 
of letters of administration under S. 50. (1902)' 

6 C.W.N. 912. Also (1909) 10 C.L.J. 263. 

Ss. 50 and 69 — Probate granted — Revocation 

°f — Purchaser from heir-at-law — Locus standi 
to ask for revocation. 

A purchaser at an auction sale held under a 
decree against the heir-at-law of a testator has 
a locus standi to ask for revocation of the probate 
granted by the will of the testator. The purcha- 
ser is in the same position as the heir-at-law. 
(1901) 28 C. 587. 

s *. 50 — Objection that applicant for revoca- 
tion did not allege any interest in the property 
cannot be raised for the first time in appeal. 

An objection, such as that an application under 
S. 50 to revoke the letters of administration 
granted to another need not be entertained be- 
cause the applicant did not allege any interest in 
the property of the deceased, must be taken at 

once and cannot be taken for the first time in 
appeal. 

Once the Court has functioned, even if the 
application was made by a person not fully quali- 
fied the order must stand unless it can be shown 
tobe wrong on the merits. (1870) 2 N.W.P. 
268, Foil. 88 Ind. Cas. 896=6 Lah. 180=A. 
I.R. 1925 Lah. 428. 

S. 50 — Revocation of probate — Grounds — 
acquiescence — Waiver . 

Non-citation is not by itself, a sufficient ground 
for revoking the probate of a will. Whether the 
petitioner for revocation has, by his conduct, ac- 
quiescence, waiver, or ratification debarred him- 
self from disputing the probate or the genuineness 
of the will is one of many other circumstances to 
be considered before revoking the probate. 14 
C.W.N. 1068, Foil. 21 C.L.J. 555 = 30 Ind. 
Cas. 12. 

S. 50 — Revocation of probate — Application 

for — Will admitted and acted upon. 

T lie sole heiress of a testator ap- 
plied through her attorney for probate 

of a Will the probate was granted and the Will 
was acted upon for some years. Thereafter she 
applied for revocation of the probate on the 
ground that the Will was forged. 


Held that having admitted the genuineness of 
the Will and taken advantage of it, she could not 
get the probate revoked. 17 Ind. Cas. 76 3 
(P-C.). 

S. 50 — Revocation of Probate— Estoppel. 

If a party being aware of proceedings for 
Letters . of Administration of Probate stands by 
and allows the proceedings to be concluded in his 
absence, he cannot be allowed afterwards to come 
in to have the grant revoked. 14 O.C. 77=10 
Ind. Cas. 717. 

3 . Just cause . 

S. 50 — Notice served not sufficient to give 

person opportunity to contest — Proceedings 
are defective. 

Where before grant of probate some kind of 
formality was gone through on the occasion when 
service of notice was said to have been effected, 
but it was not such as would give to the person 
alleged to have been served an opportunity either 
to oppose the grant of probate or to require the 
will to be proved in her presence. 

Held, that the service, if any was of no greater 
effect in law than personal service on an infant of 
tender years, and the proceedings were defective 
in substance. 107 Ind. Cas. 14=47 C.L.J. 171 
=5 O.W.N. 96=30 Bom.L.R. 227=32 C.W. 
N. 402=9 P.L.T. 97=55 I. A. 18=7 Pat. 221= 
26 A.L.J. 385=1928 M.W.N. 282=27 M.L.W. 
782=A.I.R. 1928 P.C. 2=54 M.L.J. 281 (P. 
C.). 

S. 56— Failure to give s c curity. 

Failure to give security as required by the order 
by which letters of Administration have been 
granted is no ground for revoking the letters. 
86 Ind. Cas. 563=7 L.L.J. 89=26 P.L.R. 106 
=A.1.R. 1925 Lah. 354. 

S . 50 — Discretion — Substantial prejudice is ne- 
cessary — Date of testatrix’s death misstated in ap- 
plication for Letters — Will forged but bequest in- 
valid under personal law of parties — Applicant for 
revocation was held not to suffer any prejudice. 

The power given to a Court to revoke Letters 
of Administration is, as the wording of the section 

shows, a discretionary one. ... .. 

The grounds on which an application ^ for the 
revocation of letters of administration with the 
will annexed was urged were that the date of the 
testatrix’s death had been mis-stated and that 
the will was a forgery. 

Held: in the circumstances of the case that the 
mis-representation made as to the date of the 
testatrix’s death was not a material one. As re- 
gards the other objection, under the Muhammadan 
Law, by which the parties were governed, since 
all the property was bequeathed to one heir and 
all the other heirs had not consented to it, the 
bequest was an invalid bequest and as the appli- 
cant for revocation suffered no prejudice, the Let- 
ters could not be revoked on this ground also. 

88 Ind. Cas. 614=4 Bur.L.J. 73=A.I.R. 1925 
Rang. 236. 

S. 50 — Grant when revoked — Service of cita- 
tion on father of testator’s minor widow. 

The mother of the testator as executrix applied 
for probate. Citation was issued upon the father 
of the testator’s childless widow who was appoint- 
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ed guardian ad litem for the widow. The father 
refused to accept the citation and it was fixed on 
the door of his house. Probate was granted in 
1912. The widow came of age in 1913, and in 
1918 a petition for revocation of probate was filed. 
Held, that the widow for several years having re- 
ceived benefits under the will ; the proceedings 
could not be re-opened. 59 Ind. Cas. 664—24 
C.W.N. 541. 

S . 50 — .Revocation of Letters — Sufficient cause 

— Failure to file inventory. 

Where an application is made years after the 
grant of the Letters of Administration to revoke 
the letters, cause must be shown why this should 
be done. The mere fact that the inventory is 
required to be filed is not a sufficient cause, un- 
less it can be shown that the inventory was with- 
held wilfully and unreasonably. 51 Ind. Cas. 
561 (Cal.),. 

S. 50 ( 4 ) — Revocation of Probate — Sufficient 

cause — Omission of executant to furnish additional 
security required by Court. 

No inelastic rule can be formulated to test the 
applicability of S. 50, Cl. (4); the matter shouid 
be determined with regard to the events which 
have actually happened in each case. The clause 
is not only applicable to cases where the circum- 
stances which have made the grant useless and in- 
operative, were in existence at the date of the 
grant though unknown to the Court and to the 
parties concerned, but to cases where the circum- 
stances contemplated have happened since the date 
of the grant. 26 Bom. 794 and 40 Cal. 50 not 
foil. Where a District Judge found that the se- 
curity furnished bv the executor had become worth- 
less and called upon him to furnish additional 
security within a reasonable time and the execu- 
tor defaulted, it was a sufficient ground for re- 
voking the probate. 47 Cal. 115=23 C.W.N. 
763=29 C.L.J. 496=51 Ind. Cas. 936. 

S. 50 — Revocation of Probate — Absence of 

notice just cause. 

An applicant for revocation of probate though 
not cited, had parted with her interest by sale and 
was represented in the probate proceedings by her 
vendee. Held, that the mere absence of notice 
was not "just cause” within S. 50 of the Act for 
holding that the probate proceedings were defect- 
ive in substance and liable to be set aside. 51 
Ind. Cas. 24 (Nag.). 

S. 50 — Revocation of Probate. 

A Court is not bound to revoke a Probate on 
the ground that an inaccurate inventory is fur- 
nished, especially when an accurate one is not 
possible in the circumstances, because the power 
of revocation under S. 50 is a discretionary one. 
34 Ind. Cas. 435 (Mad.). 

S. 50 — Purchaser when could apply to revoke 

the probate granted — Procedure. 

A person who has acquired an interest by pur- 
chase in the deceased’s properties subsequently to 
death of deceased, is entitled to be heard in the 
proceedings for grant of probate; where a probate 
was obtained fraudulently by concealing from the 
Court the sale of the deceased’s estate made to 
another, just before the grant of probate, the pur- 
chaser has a "just cause” for revocation of probate 
under S. 50. 

After the granting of a probate, no question of 


genuineness of will arises for consideration till a 
"just cause” for revocation on one of the grounds 
mentioned in S. 50 is made out; hence an applica- 
tion lor revocation of probate could not be dis- 
missed owing to the insufficiency of the evidence 
to throw doubt on the genuineness of the will. 19 
C.W.N. 1108=31 Ind. Cas. 702. 

Ss. 50, 62 and 69 — Revocation of Probate — 

Duty of person applying for probate — Special cita- 
tion — Misleading statements as to relation — Burden 
of proof — Knowledge — Acquiescence. 

Although a Hindu reversioner has no present 
alienable interest in the property left by the 
deceased, he is substantially interested in the pro- 
tection or devolution of the estate and as such is 
entitled to appear and be heard in a probate pro- 
ceeding. If the applicant for probate chooses to 
make a statement as to the relations of the 
deceased, the information he gives to the Court 
must be correct and not misleading. Where a 
will is propounded, which alters the devolution of 
property, the District Judge should under S. 69 
direct special citation to persons whose rights are 
immediately affected by the will. Where a state- 
ment as to the relation of the deceased was made 
and misled the Court so that it did not direct 
the issue of special citation on the person who 
was entitled to intervene, the proceeding to obtain 
the grant was defective in substance within £. 50, 
Expl., Cl. (1). Ihe rule that a person is bound 
by proceedings to which he is no party and of 
which he has received no notice depends on his 
full knowledge of the proceedings and his capa- 
city to make himself a party. Where, in answer 
to an application for revocation by a person on 
whom citation should have been issued, it is plead- 
ed that he did no* intervene though aware of the 
proceedings, the burden of proof that he had lull 
knowledge is on the person who alleges it; the 
party who applies for revocation need not prove 
that no special citation was served on him nor that 
*l e r xr d no knowledge of the proceedings. 19 C 
W.N. 882=21 C.L.J. 657=30 Ind. Cas. 161 

S. 50 — Revocation of Probate — Partial. 

When an executor who is also a legatee, before 
liquidating the testator’s debts as provided in the 
will, appropriates the whole of the sale proceeds 
of a part of the estate, it is a sufficient reason for 
revoking the grant of Probate if the remaining 
assets far exceed the liabilities as shown in the 
schedule especially where the main creditor does 
not object to the manner of administration of the 
estate. 84 P.W.R. 1915=179 P.L.R 1915 = 
= 29 Ind. Cas. 754. 

Ss. 50 and 69 — Revocation of probate — Party 

cognizant of proceedings— Citation— Minor— Sound 

and disposing mind. 

The principle that a party cognizant of the pro- 
ceedings for probate or letters of administration 
is bound by their result has no application where 
the person affected by the will was the infant son 
of the testator, the infant’s mother being also an 
infant and his three uncles were named as succes- 
sive executors in the will. All persons whose in- 
terests arc or may be adversely affected bv the 
decree of the Probate Court should have noti-c of 
the proceedings and an opportunity of intervening 
for the protection of their interests. This pur" 
pose is not achieved merely by issue of citations 
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to infants. The proper course for the propounder 
of the will to follow is to have a guar dian-ad-J item 
appointed for the infant concerned. The onus is 
on the executor to establish that the deceased had 
a sound and disposing mind at the time when he is 
said to have executed the will. The Court be- 
fore pronouncing for the will, must be satisfied 
beyond all reasonable doubt, that the testator was 
fully cognizant of its contents and was in a condi- 
tion to exercise and did exercise judgment and 
reflection respecting the act he was doing. 19 C. 
W.N. 747=21 C.L.J. 287=28 Ind. Cas. 574. 

S. 50 — Revocation of Probate. 

Absence of citation or failure to serve notice is 
insufficient for revoking a probate granted sepa- 
rate. The executor should be given an oppor- 
tunity of proving the will in solemn form. 41 
Cal. 819=24 Ind. Cas. 27. 


S. 50 — Expl. A — ‘Just cause' — Maladministra- 
tion — Joint administrators — Grant becoming use- 
less and inoperative. 

The words “become useless” and “inoperative” 
in S. 50, Expl. (4) of the Act imply the discovery 
of something which, if known at the date of the 
grant, would have been a ground for refusing it, 
e.g., the discovery of a later will or codicil, or 
the subsequent discovery that the will was forged, 
or that the alleged testator was still living. (26 

B. 792, Foil.) Maladministration or disagree- 
ment between joint administrators is not a just 
cause for annulling the letters. 40 Cal. 50=16 

C. W.N. 880=15 Ind. Cas. 44. 

S. 50 — Revocation of probate — Minor heir not 

represented — Revocation, effect of. 

An executor must prove a will in solemn form. 
A probate obtained by a son without giving notice 
to a minor daughter or of the deceased testator 
was revoked on her application several years after. 
The subsequent revocation of a probate does not 
render invalid any changes created by the execu- 
tor while the probate was in force. 35 C. 955, 
Foil. 7 Ind. Cas. 9 (Cal.). 

S. 50— Probate to Official Trustee. 

Though the Official Trustee of Bengal may not 
be authorised to accept probate, the Judge cannot 
be said to have acted without jurisdiction in grant- 
ing probate to him and hence the probate cannot 
be revoked. 37 Cal. 387=6 Ind. Cas. 973. 

S. 50— Revocation of probate— Proof in solemn 

form . . . 

A will was proved by an executrix in common 

form without issuing citation to the next rever- 
sioner. She was the sole legatee under the will. 
On her death, her heir took possession of the pro- 
perty ns heir: . 

Held, that the heir of the executrix may be 

ordered to prove the will in solemn form in the 
presence of next reversioner. In default, the pro- 
hate was revoked. (1907) 5 C.L.J. 560. 

S 50— Citation on minor— Minor represented 

by applicant as guardian— Proceeding defective— 
Revocation, application for — Applicant acting in 
concert with another. 

Where ail applicant for probate of a will took 
out citation upon a minor who was represented by 
the applicant herself as guardian. 

Held, that the proceedings to obtain the grant 
were defective in substance and the grant should 


be revoked. The fact that the petitioner for re- 
vocation of probate was acting in concert with 
somebody else could not take away the right 
which she otherwise possessed of applying for re- 
vocation. 12 C.W.N. 6. 

5 °r“ J “ st cause". See 9 C.W.N. 49-=3I 

S . 50 — Application to recall — Proof of genuine- 
ness of will. 

A deceased person's brother got probate of a 
will. The widow applied for its being recalled, 
she not receiving any intimation of the application 
for probate, and prayed that it should be proved 
in her presence. 

Held, that the probate of will should be recalled, 
and kept in the record till the case is decided. 
(1903) 7 C.W.N. 450=30 C. 528. 

S. 50 — Revocation of probate — Section, how 

far exhaustive. 

The explanation of the words ‘just cause’ in S. 
50 is not merely illustrative but exhaustive. (1902)! 

4 Bom.L.R. 637=26 B. 792. 

S. 50, Expl. 5 — Omission to furnish inven- 
tory — Not wilful — Effect of. 

A mere omission to furnish inventory and ac- 
counts which is not wilful, is no ground for re- 
voking a probate. (1902) 4 Bom.L.R. 637=26 
B. 792. 

S. 50, Expl. (5) — False stat e ment as to rate 

of interest charged — Ground for revocation of pro- 
bate — Inventory submitted incorrect — Effect — In- 
ventory not untrue in material respects. 

S. 50, Cl. (5), docs not apply where the person 
holding the probate merely makes a false, state- 
ment as to the rate of interest charged. Under 
S. 50, Cl. (5), the mere fact that the inventory 
filed is incorrect is not enough to justify the revo- 
cation of probate. It must be untrue in material 
respects. (1902) 4 Bom. L. R. 974=27 Bom. 
140. 

S. 50, Expl. 5 — Court not ordering executors 

to exhibit accounts — Omission to exhibit accounts 
— Ground for revoking probate. 

In the absence of any evidence of an order call- 
ing on the executors to exhibit accounts, it is not 
open to the Court to put forward as a just cause 
for revocation of the grant of probate the omis- 
sion to exhibit an inventory and accounts. (1902) 

4 Bom.L.R. 637=26 B. 792. 

S. 50, Expl. (4) — ‘Useless and inoperative’, 

meaning of — Property comprised in the will vest- 
ing in a stranger — Effect of — Revocation of pro- 
bate. 

The words “become useless and inoperative” in 
Fxpl. 4 to S. 50 imply the discovery of some- 
thing which if known at the date of the grant 
would have been a ground for refusing it, such 
as the discovery of a letter, will or codicil, or sub- 
sequent discovery that will was forged or that the 
alleged testator is still living. So the mere fact 
that after the grant of the probate the proDcity 
comprised in the will lias conic to belong to a per- 
son not mentioned in the. will and whom it will 
not bind is no ground for revoking the probate. 
(1902) 4 Bom.L.R. 637=26 B. 792. 
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5. Procedure. 


50 — Inherent powers. 

S. 50 is exhaustive and not merely illustrative, 
but irrespective of S. 50 when the condition, on the 
fulfilment of which alone the grant can be made, 
is not satisfied the Court has inherent power to 
withdraw the order for grant so as to prevent an 
abuse of its process. 47 Cal. 115, Appr. 94 Jud. 
Cas. 329—7 Lah. 270=27 P.L.R. 384=A.I.R. 
1926 Lah. 352. 

S. 50 — Review. 


The right of review is an entirely different right 
from that given by S. 234 of the Succession Act 
or S. 50 of the Probate and Administration Act. 
The powers of review given by the Code of Civil 
Prcoedure can be exercised by a Court which has 
been dealing with a contentious matter in proceed- 
ings for the grant of Letters of Administration. 
91 Ind. Cas. 509=3 Rang. 261=A. I. R. 1925 
Rang. 314. 

S . 50 — Letters — Grant for part of estate — Pro- 
bate proceeding — Duty of Court — Illegal Acts of 
Guardian — When minor can repudiate. 

There is no provision in the Act for granting 
letters in respect of only a part of the testator’s 
estate. A Court cannot refuse administration of 
the whole estate and limit it to a fractional un- 
divided portion thereof where the applicant is not 
an executor appointed for the administration of a 
particular fund. 3 Pat.L.J. 415= (1918) P H. 
C.C. 349=46 Ind. Cas. 117. 

S. 50 — Revocation of an ex parte order grant- 
ing Letters — Power of Court — C. P. Code, Ss. 
144 and 115. 


An order granting Letters of Administration to 
a particular person could not be revoked without 
giving him notice. It is open to the District Judge 
to reconsider an order granting Letters of Adminis- 
tration when the matter conies back before him 
cither under S. 114 or under S. 151, C. P. Code 
apart from S. 50 of the probate and Administra- 
tion Act. A Court ought not to grant Letters 
of Administration to a person without having good 
prima facie evidence that he had such an interest 
in the estate of the deceased as would entitle him 
to the Letters. A person who satisfies the Court 
cither that he is the heir or one of the heirs or 
that he is a creditor, has such an interest. 37 All. 
380=13 A.L.J. 44=29 Ind. Cas. 133. 

S. 50 — Revocation of probate. 


Revocation by 
which was never 
37 Bom. 158=15 
406. 


District Judge of a probate, 
issued, is without jurisdiction. 
Bom.L.R. 192=19 Ind. Cas. 


S 50— Jurisdiction — Probate Courts, if can 

compel executor to produce fund in Court Fine, 

imposition of, for disobedience of order, if legal.’ 

A Probate Court has no jurisdiction to compel 
the executor to produce the funds in his hands in 
Court for the purpose of investment; neither can 
it pass an order imposing fine for failure to com- 
ply with the previous order. (1910) 1? C \ T 
602 = 8 Ind. Cas. 1105. “ 

S. 50— Power of District Judge to commence 

C.W a N 0n 578 =3 C i ee CaT628 0 m ° tU - N ° (1CW > 8 


Ss. 50 and.99 — Letters granted to widow — 

Not to be collaterally attacked — Remedy by revo- 
cation . 

Where Letters of Administration have been 
granted to a Hindu widow and she deals with the 
property under orders of Court, the remedy of the 
reversioner questioning the propriety or legality of 
the grant of Letters is t© apply for revocation of 
the probate. He cannot question the propriety of 
the order granting Letters in a suit instituted to 
declare the invalidity of an alienation by the widow 
23 C.W.N. 1045=31 C. L. J. 3=54 Ind. Cas. 
197. 

S. 50 — Motion — Rule nisi. 

Revocation of probate under S. 50 should be 
had by motion on notice not by rule nisi. Re- 
vocation of probate on the ground that the will is 
forged must be sought in a suit framed In ac- 
cordance with the form 115 (2) of Schedule IV, 
Part E, of the Code of Civil Procedure, though 
where the ground of revocation is irregularity in 
making the grant, revocation can be had by mo- 
tion on notice. (1900) 5 C.W.N. 383. Also* 
(1900) 5 C.W.N. 377. 


6. Rejection of application — Res judicata. 


S. 50 — Scope — No limitation exists for putting 

forth a good and just cause — Omission to take the 
plea precludes taking the plea later — Rejection of 
application to revoke grant on any ground has the. 
same effect. 


S. 50 prescribes no period of limitation for al- 
leging a just cause. Omission to put a particular 
just cause precludes reagitating the cause later. 
Rejection of an application to revoke a grant for 
a just cause on the ground of res judicata does not 
differ in principle from rejection on the ground 
that t lie party failed to put it when the oppor- 
tunity was given to him. Absence of special cita- 
tion by itself is not a just cause for revocation of 
the grant of probate where the person to whom' 
citation has not been issued is otherwise aware of 
the proceedings. No doubt S. 50 allows one 
party after another to attack in turn the grant of 
probate but this docs not mean that every succeed- 
ing opponent is entitled to re-open all previous 
attacks nor does it enable parties already defeated 
to press their attacks over again. 79 Ind C is 
44=34 M L. T. 141=A.I.R. 1924 Mad. 578 = 46 
M.L.J. 383. 


7. Right to sue. 

-S. 50— Suit for declaration, that will, of which 

probate has been granted, is invalid and inopera- 
tive — Maintainability of. 

A suit is maintainable in an ordinary Civil Court 
tor a declaration as to the effect of the terms of 
a will of which probate has been granted. A pro- 
bale cannot be revoked by the probate Court cn 
the ground that the terms of a will arc contrarv 
to the provisions of Mahomcdan Law. The Civir 
Court can question the validity of a will of whi-h 
probate has been granted though effect may be 
given to its provisions. 23 C.W.N 658 = ?Q r 
L.J. 37=49 Ind. Cas. 128. ' 
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8. Scope of enquiry. 

S. 50 — Dismissal of application. 

No question of genuineness of will arises for 
consideration if the Court has decided that the 
grant of probate or letters of administration should 
be revoked under S. 50. Application for revo- 
cation cannot be thrown out on the ground that 
the applicant had not adduced evidence sufficient 
to throw doubt upon the genuineness of the will. 
Grant of letters of administration without citation 
to reversioner is defective. All persons whose 
interest may be adversely affected must have 
notice and infants must be represented by guar- 
dians. 84 Ind. Cas. 689=40 C.L.J. 297=A.I. 
R. 1925 Cal. 223. 

S . 50 — Revocation of probate or letters of ad- 
ministration — Issues. 

Where an application was made for revocation 
of letters of administration with the will of t h e 
deceased annexed and it was prayed that the will 
should be proved before the applicant. 

Held, that until the applicant made out a case 
for revocation the question of the genuineness of 
the will could not be gone into. English practice 
and practice of mofussil courts in India distin- 
guished. (1906) 10 C.W.N. 955=3TC. 1001. 

9. Time limit for application. 

S. 50 — Revocation of Probate — Application 
after long d e lay — Onus of proof. 

An application, made more than thirty years 
after the grant of Letters to call in the Letters 
and prove the will in solemn form ought not to 
be entertained, especially where the object of the 
application is to prevent the terms of the will, 
standing for so many years, from being carried 
into effect. In any case, it is for the applicant to 
establish why the Letters should be called in and 
the will proved, having allowed an undue length 
of time to elapse. 51 Ind. Cas. 593 (Cal.). 

S. 50 — Time for revocation. 

There is no limit of time fixed for an applica- 
tion for revocation of probate, by a person on 
whom no citation had been issued. Where a Will 
is found to be forged, probate could be revoked 
even after a delay of thirty three years. 23 C.L. 
J. 82 = 33 Ind. Cas. 273. 

S. 50 — Revocation of Probate— Acquiescence. 

An application for revocation of a probate must 
give some reasonable and true explanation for the 
delay in bringing it where knowledge, acquiescence 
and lapse of time are shown. 42 Cal. 480=19 
C.W.N. 366=28 Ind. Cas. 886. 


10. Miscellaneous. 


S. 50 — Knowledge of proceedings 


A person is bound by the proceedings for ob 
.amine Letters of Administration to which J « 
no party tint of which lie lias received knowledge 
ami whereto he has had a capacity to make him- 
self a party, 21 Cal.L.J. 557. Foil. 69 Ind. Cas. 
611=1 Pat. 86= A . I . R. 1922 Pat. 406. 

S. so — Executor’s right to possession. 

* . • • 


Where although some of the duties imposed 
on the executors have been performed, there arc 
others which still require to he carried out, and 


where the person entitled to the estate has not 
taken it out of the possession of the executors, they 
arc entitled to continue in occupation of the estate. 
64 Ind. Cas. 997=48 Cal. 1051=33 C.L.J. 451= 
25 C.W.N. 977=A.I.R. 1921 Cal. 527. 

S . 50 — Revocation, application for — Whether a 

suit. 

Quaere. — Whether an application for probate is 
a suit. (1906) 4 C.L.J. 492. 

S. 51 — Additional District Judge. 

The Additional District Judge exercises, with 
respect to the cases transferred to him by the Dis- 
trict Judge, the same powers as the District Judge. 
When the Additional District Judge takes seizin of 
a case upon a transfer made to him he becomes 
the “principal Civil Court of original jurisdiction.” 
When the function of a District Judge under the 
Probate and Administration Act is transferred to 
an Additional District Judge he has the same juris- 
diction as the District Judge with respect to the 
grant and revocation of Probates and Letters of 
Administration, even as regards the revocation of 
Probates granted by the District Judge. 78 Ind. 
Cas. 701 = 3 Pat. 609=A.I.R. 1924 Pat. 593. 

S. 51 — The Additional Dt. Judge exercising 

powers as a District Judge can grant probate or 
letters of administration in all cases whether there 
was contention or not. 68 Ind Cas. 940= A. I. 
R. 1923 Nag. 41. 

Ss. 51, 76— Probate — Practice — Taking a 

surety bond by Court when administrator is ap- 
pointed — How far Court ‘functus officio’ after that 
— Power of Court to ask for fresh surety in case a 
surety is discharged by Court. 

Under Ss.. 51, 78, a Court does not become 
functus officio immediately a surety is accepted. 
In case the Court discharges the surety before the 
administration is over, it can call for a fresh surety. 
(1901)'. 6 C.W.N. 7=29 C. 68. 

S. 52 — Probate — When binds parties and 

privies . 

Probate granted in a solemn form binds the 
parties and privies, i.e., persons who remain silent 
in spite of the knowledge of the proceedings. 
Probate granted in common form in a contentious 
proceeding as a result of a compromise cannot be 
provoked except on the proof of fraud cither on 
Court or on parties. Such a probate cannot be 
embodied in an order of Court because the Court 
cannot always enforce its terms. Such a proceed- 
ings binds the parties to the compromise only and 
not the privies. The Court will not make an order 
binding minors in the compromise effected solely 
between majors. A minor on attaining age may 
apply for revocation unless ratification or acquie- 
scence is proved against him. 14 C.W.N. 1068 
= 7 Ind. Cas. 740. 

S . 53 — Interpretation . 

The words “and all matters connected therewith” 
in S. 53 do not include proceedings under S. 19-H 
of the Court Fees Act. Those words have re- 
ference to matters such as the revocation of pro- 
bate, the production of accounts, and similar other 
matters. A proceeding under S. 19-H merely 
decides a revenue dispute between the Collector 
and the holder of probate. 72 Ind. Cas. 472 = 50 
Cal. 239= A. I. R. 1923 Cal. 406. 
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S. 53 — Will — Probate — Adoption mentioned in 

Will — Whether can be tried. 

# Although the question as to the alleged adop- 
tion may be considered with reference to the 
genuineness of the will, it would not be tried as a 
material and vital issue on an application for 
grant of probate, the necessary parties to such an 
issue not being before the Court. 20 C.W.N. 
617=30 M.L.J. 624= (1916) 1 M.W.N. 358=4 
L.W. 214=33 Ind. Cas. 790 (P.C.). 

S. 54 — Title of testator — Enquiry — Jurisdic- 
tion . 

The probate Court cannot inquire into the title 
•of the testator in the properties covered by the 
will. 1 Pat. L.W. 370=35 Ind. Cas. 416. 

S. 55 — Dismissal of application for probate. 

The dismissal for default of an application for 
.probate will not debar an application by another 
person claiming interest under the will. 

Where an application for probate by a legatee 
has been dismissed for default, the legatee’s heirs 
•can nevertheless plead the existence of the will 
-as a defence to a suit for the property. 14 C.W. 
N. 924, Foil. 87 Ind. Cas. 621=21 M.L.W. 415 
= 1925 M.W.N. 285= A. I. R. 1925 Mad. 861. 
S . 55 — Compromise . 

An application for Probate cannot be disposed 
•of by compromise. The law imposes on the Court 
the duty of determining whether the will is genuine 
or not. (1917)' P.H.C.C. 192=2 Pat.L.J. 535 = 

5 Pat. L.W. 230=40 Ind. Cas. 345. 

S . 55 — Interrogatories — Relevance . 

In. matters of probate the strictest relevancy in 
-the interrogatories may not be required, but the 
Court should exclude whatever is offensive or im- 
proper. O. 11 of the C. P. Code applies to pro- 
ceedings in Probate and a party can therefore ask 
•of the opposite party to make a discovery of the 
assets of the deceased after delivering interroga- 
tories into the Court. 43 Cal. 300=23 C.L J. 
480=34 Ind. Cas. 227. 

S3. 55, 64 and C. P. Code, O. 32, R. 


•S. 56— Bifurcation of the district — Effect. 


Discovery of minor heir — Procedure. 

In a probate proceeding as soon as the judge 
becomes aware of the existence of a minor heir 
•of the deceased, he must issue notice upon the 
minor and have a guardian ad litem appointed 
(20 C.W.N. 200, Foil.) 23 C.L.J. 79=33 Tnd 
•Cas. 14. 

Ss. 55 and 83 — Application to revoke. 

An application for revocation of probate comes 
under S. 55 and not under S. 83. 12 C.L.T 91 

= 6 Ind. Cas. 912. 


S . 56 Fixed abode does not nec e ssarily mean 
permanent abode. 

„ ?, MC C » thc deceased, had been stationed as a 
Railway Guard at Bina for 20 years where he oc- 
cupied quarters in the Railway lines. When he 
died he was in possession of the furniture of nis 
quarters The District Judge held that on the 
•date of h.s death C had no fixed place of abode at 
Bina because he was liable to be transferred 

o-’ , £ cccascd ’ s residence had been fixed 
at Bina for 20 years. “Fixed” cannot possibly 


.. — /v/aoiui V > 

mean permanent” because no one in this worM 15 ‘ 


can be said to have a permanent place of abode.' 
71 Ind. Cas 816 = 6 N.L.J. 49=19 N I R 
A.I.R. 1923 Nag. 145. -K - 34 ~ 

12— F. Y. D.— 73 


The jurisdiction to grant probate cannot be 
taken away, because the properties dealt with in 
the probate are within the jurisdiction of another 
Court by reason of a bifurcation of the district. 
31 Ind. Cas. 499 (Mad.). 

S. 57 — Forum — Application for probate pre- 
sented in Alipore Court, deceased having lived in 
Calcutta and owning most properties there — All 
witnesses to will resident in Calcutta — No sufficient 
ground exists for dismissing application. 

1 he fact that the deceased lived in Calcutta, 
that the major portion of his (the testator’s) pro- 
perty is situate in Calcutta, or that all the witnesses 
to the will live in Calcutta, is not ground for dis- 
missing an application for probate presented >n the 
Alipore Court. The applicant is dominus litis and 
his choice should be given effect to unless there 
arc sufficient grounds made out to show as to why 
the proceedings should not be held at the Alioore 
Court. If the respondent does not agree on this 
point, that is no ground in itself for deciding in 
his favour. 

Quaere.— Whether the words “Districts” in S. 
o7 applies to the High Court. 63 Ind. Cas. 523 
=33 C.L.J. 386= A. I . R. 1921 Cal. 124. 

— S. 58 — Letters of Administration, grant of — 
Government, if has locus standi to oppose — Confi- 
dential proceedings, legality of. 

Where an application by a person for grant of 
Letters of Administration was taken up as a con- 
tested case and meanwhile the Chairman of the 
Local Municipality made a report to the Sub- 
Divisional Officer that the will produced by the 
applicant in the suit was a forged one whereupon 
the latter took some confidential proceedings and 
sent in a record to the Collector asking him to 
oppose t he grant of Probate who opposed it ac- 
cordingly on behalf of the Government, held that 
the “confidential proceedings” of the Sub- Divi- 
sional Officer were not in accordance with law and 
that at the inception of the proceedings the Gov- 
ernment had a locus standi in the matter but that 
as soon as it appeared that there were “heirs” in 
existence, the Government ought to have retired 
from the case. 29 Ind. Cas. 682 (Cal.). 

Ss. 59 and 84 — Revocation of probate or let- 
ters is not retrospective. 

The revocation of probate or letters does not 
have retrospective effect and does not invalidate 
all such acts done under them as are not expressly 
declared to be valid in the Probate and Administra- 
tion Act. In this respect there is no distinction 
whatever between probate and letters of adminis- 
tration. A person died after obtaining a redemp- 
tion decree and obtained probate of Ills will . He 
however failed to make payment within time and 
the decree was made absolute. Subsequently pro- 
bate granted was revoked, and the heir of the 
deceased brought a fresh redemption suit, 

Held, that grant of probate did not become void 

\v a there?, rcv P. ca j! on • T »;e decree made absolute 
was therefore binding on the estate and the fresh 

redempt ion suit was barred by re s judicata. 128 

Ind. Cas. 359 = 8 Rang. 463 = A.I.R. 1931 K ang 


Of title ° n 

Under S. 59 a probate when granted shall be 
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conclusive as to the representative title of the 
grantee only in certain respects. The construc- 
tion of a will or the determination of the rights of 
certain persons under it are outside the scope of 
the probate. 8 A.L.J. 1C63=11 Ind. Cas. 235. 

S. 59 — Suit for declaration of right to succeed 

to joint family property. 

S. 59 does not atTect a suit for a declaration of 
the plaintiff’s right to succeed to the property held 
to be the joint family properly of the deceased 
and her adopted son. 6 M.L.T. 116=4 Ind. 
Cas. 1046. 

S. 62 — Under the Probate and Administra- 
tion Act, the estate of the testator vests in the 
executor and the executor has the power to dis- 
pose of the estate from the date of the testator's 
death, even though probate has not been obtained. 

Under English Law, the title of an executor is 
derived from the will and not f om the p.obatc 
though it is a probate alone, which authenticates 
his right, and Indian Legislature has not departed 
from this principle in the Act. A.I.R. 1932 P . 
C 92 = 9 O.VV.N. 201=36 C.VV.N. 441=62 M. 
L. J. 365=1932 A.LL.J. 293 = 35 L.W. 532= 
1932 M.W.N. 486=55 C.L.J. 263=34 Bom.L. 
R 764 = 59 I. A. 112 = 55 Mad. 443=136 I 11 J. 
Cas. Ill (P.C.). 

S. 62 — Oral will — Application for probate, 

maintainability of— Fact that subs.ance of will was 
taken down at the time, effect of. 

An application for the grant of probate of an 
oral will can bo entertained under the Probate and 
Administration Act (5 of 1881). 

The fact that the substance of the oral will was 
taken down at the time the will was made would 
not make any difference in the eye of the law. 
That fact would only be a strong piece of evi- 
dence to pro c the contents of the oral will. A'. 
I. R. 1931 All. 489=1931 A.L.J. 711 = 53 All. 
687=136 Ind. Cas. 284 (F.B.). 


Ss. 62 and 5— S. 5 docs not necessitate the 

proof of the will — Grant of probate is to ome 
extent discretionary — Court has to see whether 
duty on the properties in respect of which g r ant 
is sought under S. 5 has b-en paid when probate 
was granted under S. 62 or 64— If enti e duty i» 
not already paid, duty on properties in re pect of 
which grant under S. 5 is applied for, must be 
paid. 


The jurisdiction conferred on a Court in India 
under S. 5 is analogous to that conferred on the 
Courts in England, Scotland or Ireland by the 
Rescaling statutes. The Court has no power, 
under S. 5. either to grant probate or letters of 
administration with or without the will annexed. 
It has power only to grant letters of administra- 
tion with a copy of a properly authenticated cony 
of the Will annexed. The language employed by 
tin* Legislature under S. 5 is not accidental but is 
deliberate, and enables the Court following the 
English Law, to disn-nsc with the necessity of 
pn r.f < f the original Will. 

Under S 5 there is some discretion in the 
Conr' to refuse the grant. The Cou-t must he 
sate lied first, that the executor or the admims- 
t atre has coven security to co cr the e^tajc of 
the deceased within the jurisdiction of the Court 
w i i ( ranted leeiote or lettc*-« of administration 
as well as that within the jurisdiction of the Court 


asked to make a grant under S. 5 and, secondly, 
that he has paid t lie duty in respect of the estate 
of the deceased within the jurisdiction of the 
Court that granted the probate or letters of 
administration as well as that within the jurisdic- 
tion of the Court asked to make a grant under 
S. 5. When the Court is satisfied as to these 
facts, and it has been shown that the Will has 
been proved and deposited in a Court of compe- 
tent jurisdiction situate beyond the limits of the 
province, there is no further discretion left in the 
Courts to refuse to make a grant under S. 5. it 
follows therefore that either the entire probate 
duty is payable on the application made under S. 
62 or S. 64 of the Act or that the applicant mak- 
ing the application under S. 5 must pay such por- 
tion of the probate duty as was not paid it the 
lime of his application under S. 62 or S. 64 of 
the Act. 62 Ind. Cas. 513=2 P.L.T. 683=6 
P.L.J. 411=A.I.R. 1921 Pat. 206. 

S. 62 — Court-fee is payable only on the pro- 
perties covered by the grant. 

Probate duty is payable in respect of the pro- 
perty as to which a probate is granted; not in 
respect of the property which may be ultimately 
administered by the executor, but when it is said 
that probate duty is not payable in respect of 
properties which are not the subject matter of the 
grant, but are ultimately administered by the exe- 
cutor, all that is meant is this: that such proper- 
ties arc not taxable because in respect of them pio- 
bate was not granted. But to take the assets 
out of the statute it must appear that the assets 
which arc ultimately administered by the execu- 
tor were altogether outside the grant. 62 Ind- 
Cas. 513=2 P.L.T. 683=6 P.L.J. 411=A.I. 
R. 1921 Pat. 206. 

S. 62 and 58— Application for Letters— Duty* 

of Court. 

Where an application is made for the grant of 
Letters of Administration with a will annexed, tne 
Court should not refuse to grant the letters uohss- 
it finds (1) that the will is not executed by the 
deceased or (2) that he was not in a sound and 
disposing state of mind at the time of making it 
or (3) the will was not his own voluntary act. 
110 P.W.R. 1918=45 Ind. Cas. 974. 

§ 64 — Petition for limited grant. 

An application for the grant of Letters of Ad- 
ministration with the will annexed relating to one 
particular item need not contain in inventory of 
the entire property and can be granted. 90 Ind . 
Cas. 620=7 L.L.T. 288 = 26 P.L.R. 608=A. 
I.R. 1925 Lah. 493. 

S. 64 — Finding in succession proceedings. 

A finding as to relationship in proceedings un- 
der the Succession Certificate Act is not a bar to- 
trial of the same question between the same par- 
ties in a proceeding under S. 6-4 of the Probate 
and Administration Act. 88 Ind. Cas. 612=A. 
I.R. 1925 On dh 670. 

S 64 — Deceased and applicant members of' 

joint Hindu family — Jurisdiction of Court to grant 
letters. 

A member of a joint Hindu family with the 
deceased is not competent to apply for Letters ot 
Administration i ndcr S. 64 of the Probate and! 
Administration Act. 56 P.R. 1919=51 Ind. 
Cas. 651. 
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S. 64 — Minor, not cited — Effect. 

A minor neither cited nor properly represented 
in a probate proceeding by which her interests 
have been affected can come in, even after great 
lapse of time and have the will pro.ed in solemn 
form, in her presence. 23 C.L.J. 79=33 Ind. 
Cas. 14. 

S. 67 — Verification. 

The provision as to verification by attesting 
witness is directory and not mandatory and the 
omission can be cured. 68 Ind. Cas. 940=A.l. 

R. 1923 Nag. 41. 

S. 69 — Relations mentioned in application — 

Parties. 

Relations whose names are given in an applica- 
tion for probate are not necessary parties to the 
proceedings as the law does not require notice to 
be given to them. 100 Ind. Cas. 162= A. I. R. 
1927 Lah. 609. 

• S. 69 — interpretation — Person entitled to a 

portion of the testator's e tate or a right to ma n- 
tenance therefrom is “a person having interest.” 

Per Devadoss, J — A person who is entitled to 
any portion of the estate left by the deceased or 
a right to claim maintenance from the e tate jf the 
deceased has an interest within the meaning S. 
69. It is not necessary that he should ci.iim 
through the , testator in order to enable him to 
oppose the grant of probate of a forged will or an 
invalid will. He has sufficient interest to enter 
a caveat. 

Per Waller, J. — The words ‘‘claiming to have 
any interest in the estate of the deceased” are 
intended to bear the same meaning as the words 
in the English Act “having or pretending interest 
in the (personal) estate affected by a will.” 28 
Cal. 441, Foil. 98 Ind. Cas. 259=49 Mad. 963 
= 24 M.L.W. 502=1926 M.W.N. 785=A.l.R. 
1926 Mad. 1193=51 M.L.J. 563. 

— S. 69 — Caveat — R e *ersioners — Immediate 
and remote. 

In a testamentary suit where the immediate 
reversioner challenges the will but in the course 
of the proceedings enters into a compromise with 
the propounders of the will and gi es up his con- 
tention, the next immediate reversioner^ have a 
locus slandi to enter caveats. 

Quaere. — Whether any interest however slight 
or the bare possibility of an interest is sufficient 

!,™ enti J le a -I >art y to oppose a will? 27 C.L.J. 
320=45 Ind. Cas. 59. 

-S. 69 — Revocation of probate — Who can 

apply. 

Under S. 69. no application for the revocation 
of 1 robatc lies unless ihe applicant can show that 
he has some interest in the estate of the deceased. 
An applicant claimed to be ioint in estate with tiic 
deceased while he was living as a member of a 
joint family. 

Held, that as the interest of the deceased termi- 
nated with his death, the applicant could hve no 
interest in the deceased’s estate as required by 

S. 69. 1 Pat.L.W. 308 = 39 Ind. Cas 573. 

Ss. 69 and 90 (4) — Proba»e or Lett -rs of 

Administration, grant of — Creditor’s right to 

object. 

A creditor has no interest in the immovable pro- 
perties of the deceased debtor and has no ’ocus 


standi to object to the grant of probate or Letters 
of Administration under S. 90 (4) which refer to 
immo able property only unless on the ground 
that the will is in fraud of creditors. 7 Bur.L T. 
245=7 L.B.R. 293=25 Ind. Cas 48. 

S. 69 — Notice of probate proceeding — “Inte- 
rest of Estate of decea ed” — Objection to probate 
— Per. on claiming independently of Will. 

A person who claims independently of a Will 
and disputes the testator’s right to deal with the 
property, is not a person claiming an ‘ interest m 
the estate of the deceased,” and is not therefore 
entitled to notice of the probate proceeding and 
has no locu; standi to apply for revocation or the 
probate. 20 Ind. Cas. 342 (Cal.). 

S. 69 — “Interest” — Meaning of. 

The word “interest” in S. 69 cannot cover the 
case of a mere re ersioner; so the sisters of tne 
deceased cannot object to the grant of a probate 
to the widow and the daughters of the deceased. 
78 P.W.R. 1912 = 70 P.L.R. 1912=13 Ind. Cas. 
433. 

S;. 69 and 70 — Caveat — Person ‘‘claiming 

an interest in the esta'.e of the deceased.” 

Judgment creditors of the testator’s son who 
have attached his property are persons "claiming 
an interest in the estate of the deceased” testator 
and can oppose an application for probate of the 
Will by the son who is a beneficiary under the 
Will. 6 Cal. 429; 28 Cal. 441, Foil. 34 Mad. 
405=9 M.L.T. 1 38= ( 1910) M.W.N. 819=8 
Ind. Cas. 351. 

S. 69 — Rever ionary heir of Hindu, if entitled 

to appear and be heard in probate proceedings. 

Any interest, however slight, and e en if it 
seems the bare possibility of an interest, is suffi- 
cient to entitle a party to oppose a testamentary 
paper or instrument. Although a re ersioner un- 
der the Hindu Law has no p-esent alienable inte- 
rest in the property left by the deceased !:c is 
suDstantially interested in the p ot'-ction or devo- 
lution of the estate, and as such is entit’ed to 
appear and be heard in a probate 
proceeding. 3 Ind. Cas. 178=10 C.L.J. 263. 

Ss. 6"'. 70 and 71 — Ca eat by reversioner* — 

‘Person claiming to have an interest in the estate*, 
meaning of. 

Where caveators in a probate case objected to 
the grant of probate on the grounds that the will 
was spuiious and that the testatrix had no power 
to dispose of the' property by will, and that the 
properties belonged to them as reversionary heirs 
of the husband of the testatrix: 

Held, that persons claiming outside and inde- 
pendent of the will, ha. e no interest in the estate 
of testatrix, within the meaning of S. 69 and have 
no right to intervene and challenge the will set 
up. (1905) 1 C.L.J. 258. 

S. 69— ‘Persons claiming to be interested in 

the estate of the deceased’, meaning of— Judgment- 
creditor of the heir-at-law. 


The worls ‘-persons claiming to be interested in 
the estate of the deceased” in S. 69 mean “per- 
sons interested in the property left by the de- 
ceased.” A judgment creditor of the heir at law 
of the dccascd who, but for the will would have 
succeeded to the estate is a person claiming t > he 
interested in the estate of the deceased when he 
asserts that the will was set up bv the heir-at-iaw 
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to defraud his -creditors. As such person he is 
entitled to impeach the will. (1901)! 28 C. 441. 

Ss. 69, 70 and 73 — Title — Power of Court to go 

into question of caveat — Paramount title by Cavea- 
tor — Applicant’s interest — Proof of — “Contention” 
in S. 73. 

A Court of probate is not merely entitled, but 
is bound to enter into questions of title if acces- 
sary in order to determine which of the two con- 
testing parties is entitled to the grant of the Let- 
ters. But when the objector sets up a paramount 
title, e.g., that he being an adopted son is entitled 
to the whole estate not by inheritance but by sur- 
vivorship, the probate Court is not entitled to go 
into the merits of the title set up by the objector 
and the nature of the estate left by a deceased 
(3 C.W.N. 277; 6 C.W.N. 345; 28 Bom. 644, Foil.) 
The objector is fully entitled to deny the right 
which the applicant for letters of administration 
claims. The objector cannot be allowed to raise 
in a Probate Court a separate case based upon a 
paramount title and not a preferential claim to 
Letters of Administration which, if the objector 
has also applied for letters, would have been pro- 
perly in issue to be decided by the Probate Court. 
Ss. 64, 69 anl 70 do not authorise a Probate Court 
to discuss the question of paramount title set up 
by the caveator who puts forward title to the pro- 
perty for the purpose of preventing a grant to 
others. (17 C.W.N. 613, Foil.) “Contention 
used in S. 72 does not empower the objector to 
oppose the proceedings on the ground that there 
was no estate at all to which Letters of Adminis- 
tration could be taken. 5 Pat.L.J. 107— (19-0). 
P.H.C.C. 87 = 1 Pat.L.T. 19=54 Ind. Cas. 807. 

S. 69 — Disputed will — Duty to examine all 

attestors and witnesses if required by parties. 

On an application for probate of a will, it was 
proved that the will had twelve witnesses, that 
the testator did not sign his own name, but that 
his name was written by his uncle. The trial 
Judge suggested that it was not necessary for the 
applicant to prove the signatures of attestors by 
citing them as witnesses. 

Held, that this was a defect in procedure. The 
will required to be carefully scrutinised and it was 
necessary to place before the Court all the avail- 
able evidence so that the Judge could form a right 
conclusion having a free mind. 51 Ind. Cas. 1007 
(Cal.). 

S . 69— Probate — Refusal of— Points not raised 


by parties. 

In granting probate of a will, the Court must 
satisfy itself on all points regarding the will, and in 
coming to its conclusion must proceed on the evi- 
dence on the record and have due regard to the 
contentions of the parties. Where the Court 
below refused probate of a will on consideration 
of a point not raised in the written statement or 
in the issues, the High Court set aside the order 
refusing to grant probate and directed the grant o 
probate to the petitioner. 51 Ind. Cas. 335 
(Cal.). 

S. 69— Probate— Delay in application— Effect 

of . 

There is no rule of law that a will propounded 
very late is incapable of being proved. Long de- 
lay in propounding a will, will give room to much 
suspicion and the Courts arc in such cases bound 


to scrutinize the evidence very carefully. 22 C. 
W.N. 424=45 Ind. Cas. 187. 

S . 69 — Probate — Application for — Delay — 

Terms of will, natural — Genuineness. 

When an application for the Probate of a will 
was made, seven months after the death of the 
testator, probate should not be refused on the 
mere ground of delay. Jf the will appears to be 
natural will and in accordance with the tenor of 
life of the testator, it should be maintined. 36 
All. 93 (P.C.), Foil. (1917) P.H.C.C. 85=43 
Ind. Cas. 195. 

S. 69 — Probate proceedings in — Scope of en- 
quiry. 

The title of a testator to the properties covered 
by his will or the question whether or not a per- 
son was adopted by a testator are not matters 
which could be decided in Probate proceedings. 

1 Pat.L.W. 370=35 Ind. Cas. 416. 

S. 69 — Will — Special citation. 

The District Judge under S. 69 must order 
special citation to the person whose rights are 
affected when a Will alters the devolution of pro- 
perty. 21 C.L.J. 557=19 C.W.N. 882=30 Ind. 
Cas. 161. 

S. 69 — Scope of enquiry — Legality of — Will — 

Legacy . 

A District Judge in Probate proceedings can- 
not question the testator’s disposing power and so 
he cannot go into the question whether the re- 
quests in the will are illegal and void. 9 N.L.R. 
152=21 Ind. Cas. 599. 

S. 69 — Absence of citation — Effect. 

When however the citation is discretionary, mere 
absence of such citation does not invalidate the 
grant, but is sufficient cause for inquiring into the 
genuineness of the will. 13 Bom.L.R. 38=9 
Ind. Cas. 354. 

S. 70 — Who can oppose grant. 

Grant of letters of administration may be op- 
posed by person claiming interest in estate by 
purchase at sale in execution of decree against 
sons of deceased who would have taken estate in 
event of intestacy. 6 Cal. 460 and 10 Cal. 413, 
Foil. A.I.R. 1928 Cal. 277. 

S. 70 — Evidence. 

Where there is a will propounded, and the at- 
testing witnesses and the writer of the document 
support it, and where their testimony is not serious- 
ly impaired in cross-examination, it behoves the 
Court of Probate to listen with the greatest cau- 
tion to a caveator whose case rests for the most 

part on grounds of suspicion. On the other hand, 

this principle should not be applied in India with- 
out considerable discrimination. 86 Ind. Cas. 642= 
1925 P.H.C.C. 33=A. I . R. 1925 Pat. 363. 

S. 70 — Verification — Objections to petition for 

■ 1 • « t • " 


Letters should be verified. 

The grounds of objection to an application for 
Letters of Administration should he in the form 
of a pleading and properly verified in accordance 
with the provisions of O. 6, R. 15. Similarly the 
reply of the applicants to the objection should be 
properly verified, and the proceedings should then 
take the form of a suit in which an issue should 
he framed and the parties should be examined on 
oath. 82 Ind. Cas. 973=3 Bur.L.J. 68=A.I. 
R. 1924 Rang. 273. 


23*3 


PROBATE AND ADMINISTRATION ACT (1881), S. 7 ° 


23*4 


S. 70 — Probate proceeding — Parties. 

Even the possibility of an interest is sufficient 
to entitle a person to become a party to a probate 
proceedings. (1918) P.H.C.C. 276=5 Pat.L. 
W. 216=3 Pat. L. J. 409=46 Ind. Cas. 398. 

S. 70 — Probate proceeding — Court, duty of. 

In a probate proceeding the Court has no con- 
cern with the devolution of the property, but only 
with the point whether the will is genuine and 
duly executed. (1918)1 P.H.C.C. 349=3 Pat. 
L.J. 415=46 Ind. Cas. 117. 

S. 70 — Probate proceedings — Caveator — Onus 

on applicant to prove a prima facie case — Death of 
one executor — Suit against survivor. 

The petitioner in a probate proceeding should 
prima facie prove that the caveator cannot possi- 
bly have any interest which he claims and then the 
caveator should be called upon to rebut the pre- 
sumption arising from the evidence produced by 
the propounder. 

There is no rule in the Act for the discharge of 
caveat. The only rule of procedure governing 
such a proceeding is O. 1, R. 10, C. P. Code. 
A caveat should only be discharged if caveator has 
no interest in the estate. If one of two executors 
dies, the representation of the estate of the 
deceased and of the interests of the beneficiaries 
vests in the remaining executor . It is open t:> the 
caveators to proceed against him alone. 3 Pat. 
L.W. 198=41 Ind. Cas. 705. 

S. 70— Caveat— Meaning. 

A caveat which is similar to a precautionary 
measure to assure that there shall be no proceed- 
ing in respect of the estate of the deceased without 
notice to the person who files a caveat is not ne- 
cessary if the persons interested in the estate of 
the deceased appear upon a citation. 20 C.W.N. 
787=36 Ind. Cas. 38. 

S. 70 — Probate — Application for — Creditor 

wh«n entitled to interfere. 

Semble. — Only where a will is put forward to 
defraud creditor, a creditor would havQ a locus 
standi to come in probate proceedings. 30 Ind. 
Cas. 538 (Cal.). 

S. 70 — Proceedings, nature of — Scope of in- 
quiry. 

A probate proceeding is not in the nature of 
a suit in which property is in dispute. The con- 
troversial point is the right to represent the estate 
of the deceased. The Court is not competent to 
investigate into questions of title of the deceased 
or the conflicting titles of the parties to the pro- 
ceedings. (20 C. 888 ; 25 C. 324; 25 B. 644, 
Foil.). 19 C.W.N. 205=27 Ind. Cas. 617. 

S. 70 — Probate — Caveat — Right to enter. 

The mere fact that in a probate application a 
certain party was stated to have applied for Let- 
ters of Administration to the estate of the testa- 
trix, and the Court had issued a citation upon him, 
would not entitle him to oppose the grant of pro- 
bate, if it was found that he had no interest in 
the estate of the deceased. 40 Cal. 82 = 16 C.W. 
N. 1094=15 Ind. Cas. 225. 

S. 70 — Letters of Administration — Christian 

sister — Caveat — Questions to be gone into— En- 
quiry into extent of estate. 

The sister of a deceased Christian has no right 
to object to the application by the wife of the de- 
ceased for Letters of Administration. 


It is beyond the scope of an inquiry into an ap- 
plication for Letters of Administration to deter- 
mine the extent of the estate of the deceased. 78 
P.W.R. 1912=70 P. L. R. 1912=13 Ind. Cas. 

433. 

S. 70— Scope and object— Title, question of. 

In proceedings under the Act on an applica- 
tion for Letters of Administration the nature and 
contents of estate of the deceased need not be 
decided. Question of title can only be decided 
in a regular suit. (1910) 1 U.B.R. 69=10 Ind. 
Cas. 993. 

S. 70 — Proceedings under — Questions to be 

decided by the Court granting probate. 

In proceedings under the Act, the Court is 
bound to grant a probate unless it finds that the 
will was not executed by the testator or that he 
was not in a state of mind to exercise his testa- 
mentary powers or that it was not the voluntary 
act of the testator. The Court has no concern 
to go into other questions such as testator’s 
power to make the will and its validity on other 
grounds. 141 P.L.R. 1911=220 P.R. 1912= 
233 P.W.R. 1911 = 10 Ind. Cas. 130. 

Ss. 70 and 72 — Letters of Administration— 

Mahant. 

A person can oppose application for probate or 
Letters of Administration without caveat as under 
Ss. 70 and 72. In proceedings relating to grant 
of Letters of Administration, the District Court 
cannot decide what property belongs to the estate 
of the deceased. Property acquired by a Mahant 
belongs to the religious shrine of which he is the 
Mahant and therefore Letters of Administration 
relating to such property can be granted only to 
the persons shown to have near spiritual relation- 
ship with the deceased Mahant. 46 P.W.R. 
1910=6 Ind. Cas. 650. 

S. 71 — Caveat by brother of deceased — Pre- 
liminary issues as to the caveator’s interest In fil- 
ing the caveat — Question of title — Practice. 

In applications for probate, the practice in 
Bombay is for the court not to enter on a question, 
as to the title to the property which the testator 
by his will purported to leave. Where a caveat 
was entered by the brother of the deceased on 
the ground that the property left by the testator 
was joint and that letters of administration should 
not be granted as though the property was 
separate: 

Held, that the court will not enter into the 
question of title. 19 A. 458, app. 6 C.W.N. 
345 foil. The reasons which operate to limit the 
scope of the inquiry when probate is sought are 
equally applicable to a petition for the Letters of 
Administration . . .The grant will in no way hurt 
or prejudice the caveator; it is general in its terms 
specifying no item of property and prejudging no- 
thing to the detriment of the caveator, and ade- 
quate security is taken on the grant. (1904) 6 
Bom. L. R. 966=28 Bom. 644. See 4 Bom. 
L. R. 637=26 Bom. 792. Also 12 Bom. L. R. 
694. 

S. 73 — Contentious proceedings. 

Withdrawal of the pleader on the opposite side 
does not make contentious suit a non-contentious 
one, but its effect is to make the suit an undefended 
suit. 84 Ind. Cas. 65 = 39 C.L.T. 569=A.I.R. 
1925 Cal. 75. 
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S. 73 — Letters of Administration — Ques- 
tion of title — Jurisdiction. 

It is not the practice of the High Court in its 
testamentary and intestate jurisdiction to go into 
questions of title so that in an application by a 
husband for grant of Letters of Administration to 
the estate of the deceased wife, an issue as to 
whether the property was her Jantaka Shridhana 
should not be allowed to be raised. 17 C.W.N. 
613=23 Ind. Cas. 296. 

S. 76 — General grant. 

A general grant made in terms of S. 76 is t pe- 
rativc under S. 82 until the probate shall have 
been recalled or revoked for the reason, amongst 
others, specified in S. 50 that the grant lias be- 
come useless and inoperative through circum- 
stances. (Indian and foreign ca«c law discussed). 
66 Ind. Cas. 882 = 34 C.L.J. 457=A.I.R. 2921 
Cal. 292. 

Ss. 76 and 98 — Accounts, order for exhibit- 
ing. 

Sections 76 and 98 of the Act contemplate the 
submission of an initial in.ento-y and final 
accounts after the completion of the administra- 
tion. Orders purporting to fix the capital of the 
trust and making provisions for effecting repairs 
and submitting half yearly accounts are outside 
their scope. 12 S.L.R. 27=47 Ind. Cas. 759. 

S. 77 — Validity of will denied. 

It is open to an executor to openly assert out- 
side the Court that he is renouncing his executor- 
ship. but it is by his statement in the Court that 
he will stand or fall. The executor may chal- 
lenge the genuineness of the will and at the same 
time claim probate if it is pro ed to be genuine. 
47 Cal. 838. Poll. 94 Ind. Cas. 73=23 M.L. 
W. 462=1926 M.W.N. 323= A. I. R. 1926 Mad. 
605. : 

S . 77 — Procedure . 

When the application for probate docs not men- 
tion that the petitioner is appointed the executor 
and he is not also appointed executor by the 
will, the Court should grant only letters of admi- 
nistration with will annexed under S. 77. 68 

Ind. Cas. 940= A. I. R. 1923 Nag. 41. 

S. 77 — Letters, grant of — Practice outside 

India — Colonial Probates Act (55 and 56 Vic. 

6 .) 

Excepting in India, in other parts of the British 
Empire the Colonial Probate Act applies and the 
practice is not to make a grant of Letters of Ad- 
ministration with a copy of the will annexed but 
to send an exemplification of the probate gra.ited 
in any part of the United Kingdom and this is 
rescaled by the Court to which it is sent. That 
practice and the Act have not been extended to 
British India and the practice here is to require 
administration with will annexed to the estate of 
t lie deceased British subject, who left property in 
India. 40 Cal. 74=18 Ind. Cas. 907. 

S. 78 — Assignment of bond. 

Report of a Commissioner as to the liability of 
administrator to the estate is not binding on the 
surety unless the latter has the opportunity of 
testing its correctness. Nor are the proceedings 
of assignment of the administration bond binding 
on him unless he is party to those proceedings. 


98 Ind. Cas. 459=4 Rang. 358=A.I.R. 1927 
Rang. 28. 


A surety to an administration bond is not entitled 
as a matter of r.ght to be relieved of future obligaUon 
at his choice by merely alleging misconduct on the 
part of the administrator. 76 Ind. Cas. ioo 9=A.I.R. 
1925 Cal. 153. 

S. 78 — Liability of surety. 

Sureties to an administration bond arc bound thereby 
so long as the administration of the estate is incomplete, 
and are not absolved from the liability to suit their own 
convenience. 4 U.B.R. 22 = A.I.R. 1921 U.B. 25. 

S. 78 — Guarantee under. 

In the case of letters of administration, the only cre- 
ditor can be the Judge of the Court, and there are no 
fresh contracts for him to enter into as the letters have 
been granted once fur all. In such a case the guarantee 
cannot be held be a continuing guarantee within the 
meaning of S. 130. 4 U.B.R. 22=A.I.R. 1921 U.B. 25* 

S. 78 — Fresh security. 

There is no provision in the Probate and Administra- 
tion Act as to what is to be done or what the Court 
can do in the event of the death of the surety or his 
discharge. The Court of Probate is competent to require 
a new bond or additional security where the interests 
of the estate require it and especially where some new 
situation arises such as an unforeseen increase of assets 
or the unexpected breakdown or death of one or both 
the sureties. 29 C. 68 and 47 C. 1 15, Foil. 66 Ind. Cas. 
367 = 2 P.W.R. 1922. 

S. 78 — Breach of terms. 

Where there is a technical breach of the terms of 
an administration bond executed in favour of a Court, 
the whole of the amount of the bond is not recoverable 
and only reasonable compensation can be awarded. 
64 Ind. Cas. 366 (Cal.). 

S. 78 — Security — Power to call for additional 

security — Revocation of probate. 

Under S. 78 of the Act the Probate Court is competent 
to require a new bond or additional security from the 
executors where the interests of the estate require it, 
especially where there is an increase of assets or the 
unexpected breakdown of the original surety or sureties. 
If the order of the Court calling upon the executor to 
furnish security is not complied with, probate may be 
revoked. 47 Cal. 1 15 = 29 C.L.J. 496 = 23 C.W.N. 763 = 
51 Ind. Cas. 936. -i 

S. 78— Liability of Hindu Widow under ad- 
ministration bond. 

Where a Hindu widow obtained Letters of Adminis- 
ministration to the estate of her deceased husband and 
executed the usual administration bond under S. 78, 
her liability under the bond is confined only to such 
acts of waste and mismanagement as could be attri- 
buted to her as administratrix and not to any such acts 
attributable to her as the widow in possession of her 
husband's estate under the Hindu Law after administra- 
tion is over. 17 M.L.T. 61=27 Ind. Cas. 849. 

S. 78 — Assignment of administration bond. 

A District Judge cannot assign an administration 
bond under S. 78 again while the first assignment is 
still in force. 39 Cal. 563 = 15 C.L.J. 332 = 16 C.W.N. 
662=13 Ind. Cas. 690. 

S. 78 — Contract Act (IX of 1872), S. 


Revocation of surety bond. 

Where Letters of Administration are granted to a 
person becoming a surety under S. 78, the surety has 
no right to withdraw his surety bond and the surety 
bond is not continuing guarantee within the meaning 
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of S. 129 of the Contract Act and is not revocable. 
The High Court or the District Court has no power to 
cancel a surety bond given under the Act. 31 A.U. 56 = 
€ A.L.J. i9 = (i9o8) A.W.N. 288=1 Ind. Cas. 143. 

S. 78 — Administration bond — Security, order 

on executor to furnish can be made after grant 
of probate. 

It is only when a Judge grants probate that he may 
direct that a person to whom the grant is made should 
give security under S. 78. Such an order made for the 
first time on an application for the revocation of the 
probate (which application was refused) set aside. 
(1904) 8 C.VV.N. 668 = 31 C. 688. 

S. 78 — Security, amount of, executor, to be 

furnished by. ^ 

The District Judge has a discretion, under S. 78 to 
Tequire security even from an executor. Security is 
required only to guard against malpractices and security 
is enough if it affords reasonable protection against 
malpractices which require time to be carried out. Se- 
curity for a 3 or 4 months’ income is a sufficient safe- 
guard against serious or continuous mismanagement. 
(1904) 1 C.L.J. 180. Also (1907) 6 C.L.J. 454. 

S. 79 — Assignment of bond — Procedure. 

The assignment of bond under S. 79 of the Act could 
be effected only on a petition to the Court which could 
be satisfied of the breach of the conditions of the bond. 
The Court may impose any conditions as to security, etc. 
The assignment to be legal must be completed under 
the signature of the Judge. The assignee cannot sue 
merely to recover his own costs, but must sue in a re- 
presentative character as trustee of all interested in the 
estate to recover the full amount of wastage. (1913) 
1 U.B.R. 174 = 21 Ind. Cas. 297. 

S. 82 — Executor — Right to sue on behalf of 

the estate. 

Under S. 82 of the Prob. and Admn. Act and O. 31, 
R. 1, C. P. Code no one but an cxcctuor is competent 
to prosecute a suit with respect to matters arising out of 
the estate of the deceased. 2 U.P.L.R. (Pat.) 31 = 
55 Ind. Cas. 504. 

■ Ss. 82 and 90 — Muhammadan Law — Aliena- 

tion by heirs for debts. 

It is doubtful whether the alienation of the estate of a 
deceased Muhammadan by some of his heirs in posses- 
sion of the estate, for discharging the debts of the dccesased, 
will bind even the proportionate shares of the alienees 
when it is made in contravention of Ss. 82 and 90 of the 
Probate and Administration Act. The Administrator 
is the only person who, by his acts, could bind the shares 
of the other heirs. 9 Bur. L.T. 236 = 34 Ind. Cas. 128. 


S. 82 — Executors, one of several — Taking out 
probate — Others precluded from acting — Subse- 
quent grant of probate, effect of. 

Per Wallis, C.J. (Seshagiri Iyer, J. contra ). — When one 
•of the two executors takes out probate, the others are 
precluded from dealing in any manner with the estate 
and the subsequent grant of probate cannot validate 
acts done by them in disobedience of express provisions 
of S. 82 of the Act. 39 Mad. 365 = 28 M.L.J. 285 = 
2 L.W. 241 =28 Ind. Cas. 221. 


S. 82 — Suit for share. 

Where letters were granted to the widow of the decea- 
sed and the present plaintiff had sued for a declaration 
of his right to share as legatee, his present suit to re- 
cover shares of rent from a tenant is maintainable. 

15 Ind. Cas. 542 (Cal.). 


S. 81 — Caveator — Interest of creator. See SUC- 
CESSION ACT (1865), S. 250. 12 Bom. L.R. 366 = 

34 B. 459 = 6 Ind. Cas. 523. 


S. 83 — Nature of proceedings. 

A contested application for probate is not a “ suit ”. 
33 Bom. 256 and jt Cal. 637, Foil. 107 Ind. Cas. 34 = 
50 All. 238 = 25 A.L.J. 972=A.I.R. 1928 All. 51. 

S. 83 — Contentious probate proceedings. 

Contentious probate proceedings must take the 
form of a suit. 38 Bom. 309 = 16 Bom. L.R. 5=23 
Ind. Cas. 325. 

S. 83—“ Suit 

Probate proceedings fall within the description of 
“ suit ” not in point of fact, but of form for the limited 
purpose of applying to it ‘ as nearly as may be ’, the 
provisions of C. P. Code. 33 Bom. 256=10 Bom. L.R. 
1197=2 Ind. Cas. 283. 

S. 83 — Costs — C.P. Code, S. 34. 

If an application for probate is strongly opposed and 
the petitioner is put to very heavy and needless expense, 
the Court has ample power to award his costs. 57 
Ind. Cas. 739 (Pat.). 

S. 83— C. P. Code, O. 9, R. 9 — Scope. 

O. 9, R. 9, applies to the dismissal of an application 
for probate. 52 Ind. Cas. 639 (Mad.). 

S. 83 — C. P. Code, O. 23, R. 3— Divisions of 

testator’s, property before will is proved — Objec- 
tor’s right to resile from compromise. 

Parties cannot be permitted by the Court to divide 
the testator’s property* before the will is proved. A 
compromise in a probate case only makes the case non- 
contentious, but docs not take away the Court’s duty to 
grant or refuse probate. An objector in probate proceed- 
ings may, despite his agreement to compromise, subse- 
quently require the question of the execution of the 
will to be tried. 20 C.W.N. 986=1 Pat. L.J. 377 = 

1 Pat. L.W. 41=37 Cas * I2 * 

S. 83 — Letters of Administration — Probate — 

Question of title. 

Obiter. — On a bona fide application for Probate or 
Letters of Administration, the Court will not go into 
questions of title with reference to the property, of which 
the deceased purported to dispose, or in respect of which 
he died intestate. 20 C.L.J. 307 = 27 Ind. Cas. 24. 

S. 83 — “ Defendant 

The mere citing of a person in a probate application 
docs not makG him a defendant. Under S. 83 of the 
Act, the case must be contentious and the person cited 
must appear to oppose the grant before he becomes a 
defendant. 41 Cal. 819 = 24 Ind. Cas. 27. 

S. 83 — Rules and Orders of the High Court, 

Ch. VI, Rr. 36-A, 42-A— Probate proceeding- 

pleader’s fee — Ad valorem fee — Valuation. 

A proceeding under the Act is a miscellaneous proceed- 
ing and pleader’s fee is Rs. 80, under rule 42-A.. Chao. 
VI of the Rules and Orders of the High Court. The 
valuation of the property cannot be regarded as the 
valuation of suit and Rule 36-A docs not apply and 
there is no other rule authorising assessment of ad valorem 
pleader’s fee. 41 Cal. 637=18 C.L.J. 643 = 22 Ind. Cas. 
402. 

Ss. 83 and 86 — Order setting aside dismissal 

for default — Right of appeal. 

An order setting aside the dismissal for default of 
appearance of an application made under the Act, 
is not an order made under any given power given by 
that Act within S. 86. It is a matter of procedure 
governed under S. 83 ; the C. P. Code does not give a 
right of appeal from an order setting aside a dismissal 
for default of appearance. 6 Bur. L.T. 87 = 7 L.B.R. 
24 = 20 Ind. Cas. 281. 

S. 83 — C. P. Code, S. 103, if applies to probate 

proceedings— Dismissal of application for probate 
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for default — Executor if may propound will again — 
Res judicata — Deterrent costs sufficient remedy 
against vexatious conduct. 

A refusal to admit a will to probate is conclusive of 
the facts necessary to support the decision. But if 
probate has been refused not on the merits but merely 
by reason of the insulTiricncy of some matter of form or 
procedure, there is no adjudication that the instrument 
is not entitled to probate and therefore it may be again 
propounded. If therefore an application for probate 
by the executor of a will has been dismissed for default 
that fact itself cannot debar an application by any other 
person claiming an interest under the will, and therefore 
necessarily also, by the executor himself. An executor 
presenting an application for probate of a will cannot 
be regarded as a plaintiff who brings a suit in respect of 
a cause of action. S.I03, C.P. Code (1882) would therefore 
be in terms inapplicable to such an application. (1910) 
14 C.W.N. 924=12 C.L.J. 185 = 7 Ind. Cas. 126. 

S. 84 — Payment to executor — Executor under re- 
voked probate entitled to reimburse himself of sums 
advanced to estate. See 6 C.W.N. 787. 

S. 84 — Revocation of probate — Effect. 

There is nothing in the Act to suggest that the revoca- 
tion of probate or letters has retrospective efTcct and 
invalidates all acts done under them which are not oc- 
prcssly declared to be valid. Thus the proceeding in- 
stituted by an executor will be binding on the estate. 
8 Rang. 463=128 Ind. Cas. 35g=A.I.R. 1931 Rang. 15. 

Ss. 85 and 86 — Jurisdiction — Power of Dt. 

Judge to entertain application for Letters of Ad- 
ministration — Appeal. 

An order of a Dt. Judge, deciding that he has jurisdic- 
tion to entertain an application for Letters of Adminis- 
tration under Act (V of 1881), is not open to an appeal 
under S. 86 as it is not an order by him by virtue of the 
powers expressly conferred upon him by the Act ; nor 
can such order be revised under S. 70 (a) of Act (XVIII 
of 1884), because there can be no revision from an inter- 
locutory decision of a subordinate Court. 51 P.R. 1889, 
foil. 123 P.L.R. 1910 = 7 P.R. 1910=94 P.W.R. 1910= 

7 Inch Cas. 710. 

S. 86 — Interference by High Court. 

High Court will not interfere with the decision exercised 
by the lower Court unless it is satisfied that that discre- 
tion was unreasonably exercised. 94 Ind. Cas. 750 = 

7 P.L.T. 631 = 1926 P.H.C.C. u8=A.I.R. 1926 Pat. 

35 *>- 

S. 86 — Condition for appeal. 

An appeal under S. 86 is subject to there being a right 
of appeal against an interlocutory order under the C.P. 
Code. An order holding that a certain person has a 
locus standi to oppose the application for the grant of 
letters of administration with the Will annexed is not 
appealable. 17 C.L.J. 230, foil. 90 Ind. Cas. 729 = 
A.I.R. 1926 Cal. 180. 

S. 86 — Order permitting sale of immovable 

property is appealable. 

The word “ rules ” in S. 86 relates to rules of proce- 
dure regarding appeal laid down in the Civil Procedure 
Code, and therefore all orders made by the District 
Judge or District Delegate by virtue of the powers con- 
ferred upon him thereunder are subject to appeal in 
accordance with the rules of procedure laid down in 
the Code of Civil Procedure. An appeal lies to the High 
Court against an order passed by a District Judge or 
Delegate granting permission to an administrator to 
dispose of immoveable property under S. 90 of the 
Probate and Administration Act. 80 Ind. Cas. 746 = 

2 Rang. 117~A.hR. 1924 Rang. 237. 

S. 86 — Orders under — Whether appealable. 

By virtue of S. 86 all orders under the Act made by a 


District Judge arc appealable and the procedure provided 
by the C. P. Code for appeals applies to such appeals. 
20 C.W.N. 28=33 Ind. Cas. 143. 

S. 86 — Order refusing to issue probate as no- 

succession duty was paid — Appeal. 

An order refusing to issue probate till a sum of money 
not legitimately leviable is paid as succession duty re- 
fuses in effect the application for probate and is therefore 
appealable under S. 86 of the Act. ‘43 Cal. 625=20- 
C.W.N. 472=22 C.L.J. 370=30 Ind. Cas. 394. 

S. 86 — Order disallowing caveator to oppose- 

grant of appeal — Caveator — Locus standi — Revi- 
sion. 

No appeal lies against an order refusing to allow a 
caveator to oppose the £rant of probate of a will on the- 
ground that he has no interest sufficient to enable him 
to appear in the probate proceedings. 21 C. 539 ; 
18 C.L.J. 612, Foil. The High Court in this case, how- 
ever, interfered under S. 1 15 of the C. P. Code and held 
that the will in the particular case seriously affected the 
interests of the caveator and that he had sufficient in- 
terest to oppose the grant and directed the will to be 
proved in solemn form in the presence of the caveator as 
in a contentious case. 19 C.W.N. 1169 = 21 C.L.J. 
292 = 28 Ind. Cas. 578. 

S. 86 — Order refusing permission to oppose 

if appealable. 

No appeal lies against an order refusing to allow a 
party to oppose an application for probate on the ground 
that he has no locus standi. 18 C.L.J. 612 = 22 Ind. Cas- 
276. 


S. 86 — Appeal. 

There is no appeal from an order assigning an adminis- 
tration bond. 39 Cal. 563=15 C.L.J. 322=16 C.W.N. 
662= 13 Ind. Cas. 690. 

S. 86 — “ Order ” — Not restricted to orders under 

S. 588, C. P. Code. See S. 50. 8 C.W.N. 748. 

Ss. 86, 90 — Appeal — Sanction to sell — ‘ Hereby * 

meaning of. 

The word 4 hereby ’ in S. 86 means by the whole 
Act and not merely by the chapter in which the sec- 
tion occurs. An order made by a District Judge granting 
permission to dispose of immoveable property under 
the Probate and Administration Act is appealable. 
(1900) 5 C.W.N. 443=28 C. 149 - 


S. 86 — Procedure — What to accompany memo- 
randum of appeal. 

S. 86 of the Act with O. 41, R. 1 and O. 43, R. 2 of 
C P. Code renders it necessary that the memorandum 
of appeal should be accompanied by a copy of the decree 
appealed from. Otherwise such appeal cannot be 
entertained. 16 C.L.J. 116=17 Ind. Cas. 99. 


5 s. 86, 51, 52 — Whether controlled by S. 5 of the 


Indian Councils Act (55 and 56, Vic., C. 14). Sec 
BOMBAY CIVIL COURTS ACT, S. 16. 10 Bom. 

L.R. 924=32 Bom. 634. 


S. 87 — High Court — Powers of. 

“ High Court ” mentioned in S. 87 docs not mean 
merely the appellate jurisdiction of the Court, but in- 
cludes the original jurisdiction also. According to this 
section, the High Court can grant Probate or Letters 
of Administration on the original side. Rule 740 of the 
Original Side Rules docs not override the provisions of 
S. 87 of the Act. 37 Cal. 224=5 Ind. Cas. 1003. 


S. 87— High Court— Original Side — Concurrent 

jurisdiction. 

Under S. 87 the High Court in the exercise of its 
original jurisdiction has concurrent jurisdiction with- 
the District Courts for the purpose of exercising all the- 
powers conferred by the Act. (19 00 ) 5 C.W.N. 377 - 
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S. 88 — Limitation — Cause of action accruing 

during administration — Failure of executor to 
sue within limitation — Beneficiary is barred. 

Where a cause of action has accrued after the death 
of the testator but before administration is completed, 
the beneficiary will be barred if the executor fails to 
sue within the period prescribed by law ; for the estate 
is still the estate of the testator and not the estate 
of the beneficiary who may be a life-tenant under the 
will of the testator and consequently a title that may be 
acquired by a stranger by lapse of time will be a title 
acquired against the testator and not against the life- 
tenant. 83 Ind. Cas. 812=3 ^ at - 880=5 P-L.T. 513 = 
A.I.R. 1924 Pat. 721. 

S. 89 — Applicability. 

S. 89 of the Probate and ' Administration Act has 
no application to a criminal prosecution. (44 M. 417, 
Foil.) And therefore criminal prosecution under S. 498, 

I.P. Code, cannot abate merely on account of the death 
of the injured party, i.e., the husband. 71 Ind. Cas. 77 = 
4 Lah. 7=24 Cr. L.J. 2g=A.I.R. 1924 Lah. 72. 

S. 89 — Section 89 of the Probate and Administra- 
tion Act has no application to a criminal prosecution. 
It is wrong to speak of an offence as personal. 59 Ind. 
Cas. 918 = 2 Lah. 27 = 59 P-L.R. 1921=22 Cr. L.J. 166 = 
A.I.R. 1922 Lah. 227. 


S. 89 — S. 89 has no reference to criminal prosecutions 

but to civil actions only. The right to institute criminal 
proceedings, subject to certain limitations contained in 
Ss. 195 and 199 of the Cr. P. Code is common to any 
person cognizant of the commission of the offence, 
and does not exist merely in favour of the person in- 
juriously afTected by the offence. The word “ prosecute ” 
in S. 89 implies no connection with criminal proceedings, 
but is used in the same sense as in Ss. 14 and 16 of the 
Limitation Act. 65 Ind. Cas. 549=44 Mad. 417 = 
13 M.L.W. 379=1921 M.W.N. 227 = 30 M.L.T. 349 = 
23 Cr. L.J. ii7=A.I.R. 1921 Mad. 278=40 M.L.J. 351. 


S. 89 — Damages for negligence. 


In India the doctrine of actio personalis moritur cum 
persona does not form part of the law. Right to sue for 
damages for negligence survives against the represen- 
tatives of the deceased wrongdoer. 31 Cal. 993, Foil. 
Remarks of Sadasiva Aiyar, J., in A.I.R. 1921 Mad. 1 (F. 
B.), Approved; A.I.R. 1923 Bom. 408 and 4 Pat. L.J. 
67G, Diss. from. 100 Ind. Cas. 286 = 53 Cal. 987=A.I.R. 
1927 Cal. 277. 


■ S. 89 — Malicious prosecution — Right to sue 

for damages does not survive to the legal represen- 
tative of the person wronged. 


to sue does not survive within the meaning of O. 22 
R. 1, so as to prevent the abatement of the suit. 

“ Personal injurirics ” are wrongs to the person which 
do not necessarily cause damage to the estate of the 
person wronged. 62 Ind. Cas. 260=44 Mad. 357 = 
1921 M.W.N. 121 = 14 M.L.W. 200=A.I.R. 1921 Mad. 
1=40 M.L.J. 173 (F.B.). 

S. 89 — Cause of action — Malicious prosecution 

— No survival. 

S. 89 of the Act excludes from its operation all causes 
of action in respect of personal injurirics not causing 
the death of the party, e.g., a suit for damages for mali- 
cious prosecution. 4 Pat. L.J. 676 = (1920) P.H.C.C. 
62=52 Ind. Cas. 348. 

S. 89 — Executor’s powers — “Personal injury” — 

Suit for malicious prosecution — Abatement of 
suit, S. 361. 

S. 89 governs suits for malicious prosecution. Such 
suits, on plaintiff’s decease, survive to his legal represen- 
tatives. The exceptions in S. 89 should be read strictly. 
“ Personal injury not causing death to the party ’’ refers 
only to physical injuries and does not include injury 
caused by malicious prosecution. (1904) 31 C. 993 = 
8 C.W.N. 745. 

S. 89 — Damages for malicious prosecution. See 

tort. 8 C.W.N. 329 = 31 Cal. 406. 


S. 89 — Other personal injuries. 

‘Other personal injuries’ in the section refers to bodily 
injuries and also to injuries like defamation or malicious 
prosecution. Defamation may safely be included in 
the class of injuries not causing death. 

The section divides personal injuries into two classes 
those causing death and those not causing death. The 
two personal injuries named defamation and assault 
are given as illustrations of a bodily injuries and of those 
which are not bodily injuries. Assault and defamation 
will fall among injuries that do not cause death ; the 
cause of action for damages for such injuries will not 
survive under the section. 20 M.L.T. 303 = (1916) 
2 M.W.N. 280 = 31 M.L.J. 772 = 38 Ind. Cas. 823. 


S. 89— Pre-emption — Right to continue suit. 

Semble. — An administrator is not entitled to continue 
suit for pre-emption launched by the deceased. 41 Bom. 
636=19 Bom. L.R. 549 = 4 2 ind - Cas - 32 . 

S. 89 — Pre-emption, right of — Survival. 

Under S. 89 the right of pre-emption survives only 
to executors and administrators. 36 Bom. 144=13 Bom. 
L.R. 1040=12 Ind. Cas. 720. 


Section 89 of the Probate and Administration Act 
and Act XII of 1855 arc designed to protect suits for 
wrongs done to the proprely of a deceased person, but 
do not extend that protection to compensation for 
personal injury, the right to which dies with the death 
of the person injured. The right to sue for legal expenses 
or other losses caused to a person due to a malicious 
prosecution instituted against him is a personal right 
and it docs not survive to the legal representative of 
such person. 98 Ind. Cas. 590 = 48 All. 630 = 24 A. L.J. 
796=A.I.R. 1926 All. 610. 

S. 89 — The intention of the section is to express 

in a statutory form the maxim, actio personalis moritur 
cum persona. Accordingly an action for malicious prosecu- 
tion does not survive beyond the life-time of the plaintiffi 
even so far as it relates to the expenses incurred by the 
deceased plaintiff in defending himself against prosecu- 
tion. A.I.R. 1921 Mad. 1 (F.B.), Foil. 73 Ind. Cas. 
365 = 25 Bom. L.R. 435=47 Bom. 7i6 = A.I.R. 1923 
Bom. 408. 

S. 89 — If a defendant in a suit for malicious prose- 
cution dies before judgment is given in the suit, the right 


— S. 90. 

Synopsis. 

1. Alienation with permission. 

2. Alienation without permission. 

3. Appeal. 

4. Grant of permission to sell. 

5. Powers and duties of executor. 

6. Miscellaneous. 

1. Alienation with permission. 


S. 90 — Leave to sell — Scope. 

Where Court gives permission to the Administrator 
to sell property, that permission to sell does not ipso 
facto give permission to mortgage. 9 Bur. L.T. 236, 
Foil. 112 Ind. Cas. 261=6 Rang. 4 m=A.I.R. 1929 

Rang. 5. 

S. 90 — Where sanction of the Court was obtained 

to sell the properties for a certain amount to pay oft' 
the debts due from the estate but the administratrix 
mortgaged the prop-rtics for the amount as fixed for 
sale at a hight rate of interest, viz., 15 per. cent., while 
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properties were really worth less than the mortgage 
amount, 

Held , that permission of sale could not be utilized 
for mortgaging the properties and the administratrix 
<*ould successfully plead want of sanction in a suit by 
the mortgagee to enforce the mortgage. 98 Ind. Cas. 
cj 1 5 = 3 1 Bom. 16 = 28 Bom. L.R. I3 Go=A.I.R. 1927 
Bom. 49. 

S. 90 — Sale and mortgage — Power to sell 

given to exectuor includes power to mortgage. 

Where by a Will power is given to sell the property 
to pay off debts, that power includes the power to mort- 
gage. By S. 90 of the Probate and Administration Act, 
the power of an executor to dispose of immovable pro- 
perty is subject to any restrictions which may be imposed 
by the Will. But the power of sale is not a restriction 
imposed by the Will and the power of mortgage so far 
from being inconsistent with it is included in it, unless 
there be some reason to be gathered from the terms of 
the Will itself why it should be excluded. 8 C.W.N. 
362, Foil. 68 Ind. Cas. 856 = 45 Mad. 867=16 M.L.W. 
670=1922 M.W.N. 729=1923 M.W.N. i4=A.I.R. 
1923 Mad. 84=43 M.L.J. 551. 

S. 90 — Powers of Administrator — Limits of 

such power— Order of sale does not include power 
to mortgage. 

An Administrator cannot alienate without the per- 
mission of the Court, and he will be strictly bound 
by' the terms thereof. A power of sales docs not enable 
an Administrator to mortgage. 9 Bur. L.T. 236 = 34 
Ind. Cas. 128. 


S. 90 “ Previous permission ” — Alienation 

with permission may be set aside on proof of 
fraud— Mori gage with leave -Suit on mortgage — 
Court can inquire into details. 

He who relics upon a permission necessary under law 
for the validity of any transaction in his favour must 
discharge the burden strictly by proving that his case 
comes within the protection i » <1 complies with 

the requirements prescribed b • law. 

An alienation with permission under S. 90 does not 
operate as absolute alienation, so as to exclude all en- 
quiries into the question whether the permission was 
obtained through fraud or misrepresentation, although 
no d< u’)t such enquiry would not be permissible in the 
absence of distinct allegations of fraud. 


The “ previous permission ” referred to in S. 90 
which enables an administrator to mortgage the estate 
implies that there should be a sanction by the Court 
of all the essential elements of the mortgage transaction ; 
it follows that a mere bald sanction to mortgage is not 
sufficient. Therefore, non-disclosure, while obtaining 
permission, of full particulars or of material and essential 
elements of the transaction, or of the conditions to be 
incorporated in the intended mortgage, as also, of the 
circumstances leading to the intended transfer, woul 
entitle the Court trying a mortgage suit based on suen 
a mortgage even though executed with permission, 
to go behind such permission, and give relict not 
only against the stipulations for payment ol interest 
and compound interest, but also against ot \ cr 
stipulations and conditions which may affect the 
Court generally to take into consideration all suen 
circumstances as may show that the transaction 
was not overboard but was one which actually operated 
to put the lender in a posidon to make the best ol the 
embarrassing situation in which the administrator was 
placed or that it was unfair or unreasonable in some 
■other way so as to justify interference with its terms. 
28 C.L.J. 08 , Re|. on. 98 Ind. Cas. 6=A,I.R. 1927 
N;, 8- 57 - 


go— Fraud in obtaining sanction. 

Permission of Court obtained by fraud or misrepresen- 
tation — Alienation being voidable suit to avoid it is 
not necessary — Invalidity of the transaction can be 
pleaded as defence in a suit. g8 Ind. Cas. 6=A.I.R. 
1927 Nag. 57. , 

S. 90 — Sanction of District Judge — Fraud and 

misrepresentation of executor — Purchaser aware 
of but not party to the fraud. 

Where the sanction of Dt. Judge to an alienation is 
tainted by fraud and misrepresentation of facts on an 
ex parte application, it is void and inoperative, and the 
purchasers are not entitled to maintain their purchases, 
though they were not parties to the fraud. 23 C.W.N. 
401=51 Ind. Cas. 884. 

S. 90 — Sanction to sell obtained by Hindu 

ladies in possession — Effect. 

If a Hindu lady pretending to be administratrix, 
makes alienation with the sanction of the Dt. Judge 
under S. 90, the alienation does not precisely operate 
as a sale by the order of the Court in Administration 
proceedings. 20 C.W.N. 929 = 23 C.L.J. 606=36 Ind. 
Gas. 655. 

S. go — Sale by executor under orders of Court 

— Subsequent mortgage by residuary legatee of the 
same property— Mortgage does not affect purcha- 
ser’s title. 

When the estate of the deceased person is under 
administration by the Court or out of Court, a purchaser 
from a residuary legatee or heir buys subject to any dis- 
position which has been or may be made of the decea- 
sed’s estate in due course of administration. In fact the 
right of the residuary legatee or heir is only to share in 
the ultimate residue which may remain for final dis- 
tribution after all the liabilities of the estate, . including 
the expenses of administration have been satisfied, and 
therefore a mortgage from the residuary legatee does 
not in any way cast a cloud on the title of a purchaser 
from the executors who alienated property during the 
course of administration under orders of Court. 32 Gal. 
198 (P.C.), Foil. 88 Ind. Cas. 33= 2 9 C.W.N. 539 = 
A.I.R. 1925 Cal. 703. 

S. 90— Administrators— Powers of— Erroneous 

appointment — Acts done under. 

Under section 90 of the Act an Administrator can 
validly execute a mortgage of the immoveable property 
vested 7 in him but lie can do this only with the previous 
sanction of the Probate Court. This implies a sanction 
by the Court to all the essential elements of the mortgage 
transaction. However he cannot stipulate to pay a 
high and unreasonable rate of interest. The interest 
Slated in this case was 30 P<*r cent compound in crest 
and it was held unreasonable by the Court. A mortgage 
Granted by an Administrator who was erroneously 
fppoimed " such to satisfy a Heh' of the estate which 
executor himself was compellable to pay is binding on 
the estate. All acts done by an executor or administrator 
in the due and legal course of Administration arc binding 
even though the Letters of Administration arc afterwards 
revoked or the incumbent discharged from his trust. 
19 C.W.N. 240 = 21 C.L.J. 88 = 27 Ind. Cas. 715. 

2. Alienation without permission. 

S. 90 — Powers under Letters of Administra- 
tion. 

Letters of Administration were issued under the Pro- 
bate and Administration Act. But had the application 
for the letters properly described the deceased, it would 
have been necessary to issue the letters under the Succes- 
sion Act. The Administrator mortgaged the property 
of the deceased without permission of the Court. 

Held, that the Letters of Administration issued under 
the Probate and Administration Act must be regarded 
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as being under that Act and giving only the powers that 
they could give under the Act unless and until the powers 
under them were extended by the Letters being altered 
to Letters under the Succession Act. The mortgage, 
therefore, being without authority, would not bind the 
heirs. 112 Ind. Cas. 261=6 Rang. 4ii=A.I.K. 1929 
Rang. 5. 

S. 90 — A creditor of the deceased has an. interest 

in all his estate, and is entitled to look to that estate 
to satisfy his claim. An administrator by disposing of 
property of the estate vested in him, without permis- 
sion of the Court, cannot thus defeat the claims of the 
creditors of the deceased. 99 Ind. Cas. 482=28 Bom. 
L.R. i262 = A.I.R. 1927 Bom. 16. 

S. 90 — Alienation without leave — Administra- 
trix mortgaging properties without Court’s sanc- 
tion — Beneficiaries applying to be made parties 
in mortgagee’s suit — Court should join them. 

When the administratrix mortgages the properties 
without the sanction of the Court and when the mortgagee 
brought a suit on the mortgage against the administratrix 
the beneficiaries applied to be made parties to the suit 
on the ground that they would object to the mortgage 
as being voidable for want of Court’s sanction, but the 
mortgagee objected to their being made parties and the 
Court refused to join them: 

H*H, that the Court had ample powers to joint the 
beneficiaries and it was its duty to do under the circum- 
stances in spite of the mortgagee’s unwillingness to join 
them, and it would be open to the administratrix to 
plead want of sanction for the mortgage. 98 Ind. Cas. 
915 = 57 Bom. 16=28 Bom. L.R. i36o = A.I.R. 1927 
Bom 49. 

S. 90 — Conveyance without sanction of Court is 

voidable only by person interested in property. 

Ordinarily an administrator ought to obtain the 
previous permission of the Court before conveying the 
property to a third party. But a disposal of the property 
by the administrator in contravention of the above rule 
is only voidable at the instance of any other person 
interested in the property. In other words, if any 
objection is to be made to the conveyance of trust pro- 
perty that objection should proceed cither from the 
heirs of the deceased or the heirs of the beneficiaries 
recognized as such in the deed of declaration of trust. 
91 Ind. Cas. 169 = 5 * >at - 80 = 7 P.L.T. 188=1925 
P.H.C.C. 254 = A.i.R. 192b Pat. 130. 

S. 90 — Necessity of sanction. 

Under the Succession Act it is not necessary for the 
Administrator to obtain the previous sanction of the 
Court to the sale, but under S 90 of the Probate and 
Administration Act, 1881, there arc various restrictions 
on his power to sell or mortgage immovable property 
and sub-S. (3) renders the previous permission of the 
Court obligatory for the sale of immovable property, 
whilst S. 91 enacts that in the event of a failure to obtain 
such previous permission, the sale shall be voidable 
at the instance of any interested in the property. 79 
Ind. Cas. 729 = 2 Rang. 4=A.I.R. 1924 Rang. 221. 

S. 90 — Alienation without sanction is voidable 

and plaintiff avoiding must restore benefit obtained. 

S. 90, no doubt, makes it obligatory upon the adminis- 
tratrix to obtain the sanction of the Court if a lease for 
more than five years is granted, but non-compliance 
with this provision does not invalidate the transaction 
which becomes merely voidable and not void. If the 
party prejudicially affected thereby seeks relief the Court 
will assist him only on equitable terms of reimbursement. 
83 Ind. Cas. 319 = 28 C.W.N. 444=A.I.R. 1924 Cal. 
636. 

S. 90 — Sale by Administrator without leave is good 

until set aside. 74 Ind. Cas. 54 = 1 Bur. L.J. 123 = 
A.I.R. 1923 Rang. 69. 


S. 90 (4) — Heil* obtaining Letters of Adminis- 
tration — Property vests as Administrator — Sale 
by Administrator without leave of Court, if voida- 
ble — Rights of bona fide purchaser for value. 

An heir of a deceased obtaining Letters of Adminis- 
tration, gets the estate vested in him as an Administrator 
and a sale by him as an administrator should be made 
with the leave of the Court and if not so made is liable 
to be set aside at the instance of a person interested in 
the estate, no exception being made in favour of a bona 
fide purchaser for value. A creditor of the estate of a 
deceased debtor is a ‘ person interested in the property ’ 
within S. 90 (4) and is entitled to oppose an unauthorise d 
act of the Administrator. 7 L.B.R. 93 = 22 Ind. Cas. 

925- 

S. 90 — Administrator, alienation by without 

leave, voidable. 

An alienation by an Administrator without leave of 
the Court, the leave being necessary under S. 90 of the 
Act, is not void, but merely voidable and the person 
setting aside such alienation must give up the advantage, 
he might have derived from the alienation. 13 C.L.J. 
432=10 Ind. Cas. 268. 

S. 90, Sub-S. (4) — Lease grante d by adminis- 
trator for more than 5 years, void or voidable. 

A lease for a term exceeding five years granted by an 
administrator is as between the lessor and lessee a good 
lease. 8 C.W.N. 54. 

3. Appeal . 

S. 90 — Order for sale — Appeal. 

An order of the District Judge under S. 90 permitting 
the Administrator to sell property is analogous to a 
decree and is therefore appealable. 20 C.W.N. 28 = 
33 Ind. Cas. 143. 

S. 90 — Sanction to sell — Appeal. See S. 86. 5 

C.W.N. 443 = 28 C. 149. 

4. Grant of permission to sell. 

S. 90 — Power to grant permission for sale. 

Administration suit in Rangoon High Court — Prcli* 
minary decree passed — Administrator appointed by 
another Court can be permitted to sell property. 91 
Ind. Cas. 432 = 23 M.L.W. 399 = 30 C.W.N. 769 = 
6 L.R.P.C. 185=1925 M.W.N. 8 4 7=A.I.R. 1925 P.C- 
261=50 M.L.J. 644 (P.C.). 

S. 90 Property not with Administrator. 

Permission should not be given to sell immovable 
properties not in the possession of the administrator 
to some of which third parties claim an absolute title, 
and others of which are subject to ostensible encumbrances 
unless it is proved that other properties, not the subject 
of contention, were unavailable for sale. 'I he Court 
ought also to satisfy itself that the sales arc necessary 
and in the interests of the estate as a whole. 80 Ind. 
Cas. 746 = 2 Rang. H7=A.I.R. 1924 Rang. 237. 

S. 90— Sanction to sell — Grant of. 

Permission to sell immovable property ought not to 
be granted to the Administrator without the fullest 
enquiry into the necessity for such a course and only 
when debts and other charges on the estate cannot be 
paid without selling the property. 11 Bur. L.T. 155 = 
49 Ind. Cas. 302. 

S. 90 — Hindu widow — Permission to sell, 

powers of — Collateral attack — Permissibility — 
Grounds. 

There is no difference between the powers of an 
Administrator who happens also to be a Hindu widow 
and heiress of her husband and those of any other ad- 
ministrator under the Act. 9 C.L.R. 449, Foil. The 
validity of an order by Dt. Judge granting leave to an 
Administrator to sell property cannot be challenged 
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collaterally in land acquisition proceedings. 23 G.W.N. 
652=52 Ind. Cas. 309. 

5. Powers and Duties of Executor. 

S. 90 — Vesting of title. 

Title vests in executor from the moment of death 
and probate is noi necessary for title to be vested in 
the executor. 8 Bom. 241, Foil. 70 Ind. Cas. 268= 
24 Bom.L.R. 753 = 47 Bom. 23i=A.l.R. 1922 Bom. 392. 

S. 90 — Mahomedan Law. 

Where executors have been appointed the right of 
the heirs is not to an aliquot two-thirds of all the testator’s 
assets at his death. The debts and funeral expenses, 
etc., have first to be paid and then the estate realised, 
and it is only to two-thirds of such net assets that the heirs 
are entitled. Consequently until such two-thirds are 
ascertained the executor is prima facie entitled to exercise 
his powers of disposition under S. 90 of the Probate and 
Administration Act. 70 Ind. Cas. 268 = 24 Bom.L.R. 
753=47 Bom. 23i=A.I.R. 1922 Bom. 392. 

S. 90 — Hindu widow as executrix — Conveyance 

reciting both capacities, must be taken to be, as 
an executrix. 

Section 90 of the Probate and Administration Act 
appeals to all Hindu widows, and under that section 
a Hindu widow who is appointed as an executrix is 
entitled to sell as executrix the property left by her hus- 
band if no restriction is imposed on her powers of dis- 
posing of the property by the Will which appointed 
her executrix. In the case of a sale by a Hindu widow, 
who being the executrix of her husband’s Will sells 
a part of her husband’s estate where the deed does not 
expressly say in what particular capacity she sells, but 
merely recites all her capacities and conveys the whole 
property and all the title possessed by the widow in the 
property, it must be taken to be effected by the widow 
in her capacity of executrix of the her husband’s Will. 
64 Ind. Cas. 397=46 Bom. 162 = 23 Bom.L.R. 858 = 
A.I.R. 1922 Bom. 179. 

S. 90 — Executor — Mortgage in excess of power. 

Where a will directs the executor to sell the property 
of the testator to pay debts, that is a restriction on the 
exercise of the power to mortgage the property for the 
payment of the debt. If the property is mortgaged 
by the executor, the mortgage is voidable, at the instance 
of any one interested in the estate. Similarly the powers 
of an administrator arc also limited. 12 Bur.L.T. 109 = 
10 L.B.R. 1=51 Ind. Cas. 5G8. 

S. 90 —Executorship — Continuance of, doubt- 
ful — Mortgage by executor. 

Where under a will, the continuance of executorship 
is doubtful, a bona fide mortgage by the executor assented 
to by legatees binds the estate. 50 Ind. Cas. 479 (Cal.). 

S. 90 — Power of Executor — Hindu Wills Act. 

Under the Act, an executor under a Will has a statutory 
position and the estate of the testator vests in him. His 
position is not like that of a guardian of a minor or a 
Shrbail or a widow succeeding to her husband’s estate, but 
he is the legal representative of the testator for all pur- 
poses. An executor is personally liable for the payment 
of debts borrowed by him, though he is entitled to be 
indemnified out of the estate for such borrowings, if he 
shows that it was reasonably and properly made. This 
rule is applied to executors under Hindu Wills Act by 
the Calcutta High Court. In a suit for recovery from 
the estate, of money so borrowed, evidence of mismanage- 
ment on the part of executors should not be shut out, as the 
estate cannot be rendered liable without deriding the 
question of the propriety or impropriety of the executor’s 
conduct. Such a suit should be decreed in the first 
instance against the executors personally subject to their 
right of indemnity against the estate. In such a suit, 
the executors cannot fully represent the estate, astheir 


personal interests as executors are opposed to those of the 
estate. In India a business left by an owner may vest 
in the executor who may pledge the estate to raise money 
necessary to carry on the business. 45 Cal. 538=21 
C.W.N. 1043=41 Ind- Gas. 503. 

Ss. 90 and 90-A — Executor — Power of executor 

to settle claims — Right of legatee to question. 

Executors acting bona fide can settle claims in respect 
of testator’s estate and the legatees cannot dispute that 
power. 36 All. 217=12 A.L.J. 274=23 Ind. Cas. 
* 43 - 

S. 90 — Executor — Power of sale. 

An executor has the power to sell the estate for the 
purposes of administration and a bona fide purchaser from 
such executor is protected. 36 Mad. 575 = 12 M.L.T. 
207=23 M.L.J. 3o6=(i9i2) M.W.N. 1112=17 Ind. 
Cas. 4. 

Ss. 90 and 90-A — Executor — Power to trade. 

A mortgage of a testator’s property by his trade trustee, 
directed by the will to carry on the testator’s business is 
referable to the authority as trustee and not as executor. 
An executor carrying on the trade of his testators under 
a testamentary trust is personally liable to trade creditors 
and is entitled to use the trade assets of the testator. The 
introduction of a co-executor not named in the will, by 
the trustee to carry on the trade jointly is not a violation 
of the trust ; but the trustee is personally liable to pay 
to the trade creditors. A trade trustee though per- 
sonally liable for trade debts contracted in the course of 
business, can rc-imburse himself out of the specific 
assets of the trade and the trade creditors have the same 
right. 34 Bom. 209=12 Bom.L.R. 1=5 Ind. Cas. 

594 - 

S. 90, Cl. (2) — Restrictions. 


The restrictions imposed upon the powers of an exe- 
cutor may be cither express or implied. So where a 
Will stipulated that the executors may pay ofT contract 
debts or grant leases, held that the executor was not 
entitled to grant a permanent lease. 1 Ind. Cas. 364 
(Cal.). 

S. 90 — Disposal of property— Power given by 

will to executor to sell testator’s property — Power 
to mortgage if withheld thereby. 

Where a will gave the executor power to sell the 
testator’s property “to pay off the debts” incurred by 
him or if the property was a losing concern : — 

Held , that there being no prohibition in the will against 
the executor mortgaging the property, lie had power under 
S. 90 to mortgage such property. (i 9 ° 3 ) 8 U.W.IN. 302. 

S. 90 — Power to dispose. 

The phrase ‘ power to dispose ’ includes any disposition 
by way of sale, mortgage, charge, exchange or lease, and 
might also include gift. (1906) 3 C.L.J. 260. 

S. 90 — Executor — Duty to account for profits 

received as trustees of co-sharers. 

The rendering of accounts under S. 90 of the Act 
as executors only docs not exonerate him from his lia- 
bility to render accounts showing how he has dealt with 
the property of his co-sharers, of which he is in possession 
as trustee. 29 C.L.J. 37 = 23 C.W.N. 658=49 Ind. 
Cas. 128. 

S. 90 — Executor — Rights and liabilities — When 

becomes a trustee. 

An executor is not an express trustee merely by virtue 
of the office in the absence of any trust imposed on him 
by terms of the Will. Mere assent to a legacy docs not 
convert an executor into a trustee unless he has separated 
the fund and kept it apart. It docs not transfer the 
liability from the estate of the deceased and fasten it on 
to that of the executor so as to make it a debt payable by 
the executor, or Administrator in the usual course of 
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administration. As soon as an Administrator has per- 
formed the duties imposed on him by the Act the adminis- 
tration must be deemed to be at an end. Subsequent 
acts and possession are attributabje to him not as Ad- 
ministrator but as heir. 17 M.L.T. 61 =27 Ind. Cas. 849. 

6. Miscellaneous. 


S. 90 — Setting aside sale — Limitation. 

Suit to set aside sale by Administrator — Art. 91, 
Limitation Act, applies. • 103 Ind. Cas. 264=5 Rang- 
266=A.I.R. 1927 Rang. 186. 

S. 90, Cls. 3 and 4 — Administrator agreeing to 

execute lease — Court’s sanction refused — Effect. 

14 C.W.N. 451 = 11 C.L.J. 346=5 Ind. Cas. 236. 


90— Permission to administrator to alie- 
nate — Estate fully administered — Widow as exe- 
cutrix — Life estate — Maintenance. 


S. 90 has no application where the estate has been 
fully administered, all the debts collected and all legacies 
paid. It cannot be said, where the widow is herself the 
administratrix, that the estate is charged with her main- 
tenance and that therefore till her death the estate is not 
fully administered. 3 C.W.N. 635, foil. (1908) 9 C.L.J. 
r 16 = 3 Ind. Cas. 287. 

S. 90 — Probate to a person not an executor — 

Mortgage by 6uch person — Probate afterwards 
revoked. 

A probate given to a person who is not an executor 
under a will is ab initio void, and the doctrine that all acts 
of an executor or administrator before the revocation 
of a probate or letters of administration are valid does 
not apply to a mortgage by such a person. (1902) 6 
C.W.N. 787. 

S. 90- A — Executors incurring liability without 

power in the will or directions from Court — Exe- 
cutors are personally liable and have no right of 
indemnity except from profits if any. 

Where the assets of the testator consisted of a bank- 
ing business and there was no power granted to the 
executors to carry on the business but the executors 
carried it on without directions from the Court and 
borrowed money to continue the business. 

Held , the executors would be personally liable for 
debts and have no general right of indemnity out of 
the estate. If however assets have accrued to the busi- 
nccs and through it to the estate during the trading, the 
executors arc entitled to be indemnified from the estate 
for .what it had cost them to obtain such assets if they arc 
not indebted to the estate, and the creditors could stand 
in their shoes to the extent of the executors’ rights. Al- 
though mere delay in filing accounts docs not destroy 
any right of indemnity that may exist, but in any case for 
such right to exist, the executors must show that they 
are not indebted to the estate. 69 Ind. Cas. 796 = 35 
C.L.J. 46=A.I.R. 1921 Cal. 449. 


Ss. 91 and 102 — Costs by whom payable. 

Costs may be properly paid out of the estate of the 
litigation takes its origin from the testator or those inter- 
ested in the residue or if there was sufficient ground 
to question the validity of the will or to put forward 
a charge of undue influence or fraud. But where the 
litigation was not due to any of these but due entirely 
to the opponents of the will entertaining a belief as to the 
justification of the litigation, then each party must bear 
his own costs. 9 C.L.J. 383=13 C.W.N. 557=1 Ind. 
Cas. 289. 

S. 91 — Purchase by administrator at execution 

sale — Purchase by executor before appointment — 
Validity. 

An executor cannot as a general rule, be allowed, 
■either immediately or by means of a trustee to be a 
purchaser from himself of any part of the assets. Such 


a purchase is treated as a breach of trust without enquiry 
whether the transaction was beneficial or not. The 
position however, is somewhat different when the 
executor or administrator purchases from a legatee. 
Such a purchase may be a perfectly justifiable one, 
though, if challenged in proper time, a court of equity 
will enquire into it, ascertain the value that was paid by the 
trustee, and throw upon him the onus of proving that 
he gave full value and that all information was laid 
before the cestui que trust when the property was sold. 
The purchase at an execution sale of a legatee’s interest 
by the administratrix durant minoritate was in these cases 
upheld as not made in contravention of S. 91. A sale 
is not to be avoided merely because when entered upon 
the purchaser had the power to become the trustee of the 
property purchased. It is immaterial whether the pur- 
chaser subsequently does, in fact, become the trustee or 
not. The true test to be applied in such case is : Has 
the purchaser used his portion in such a way as to render 
it inequitable that the sale should be upheld. (1909) 
9 C.L.J. 383=13 C.W.N. 557=1 Ind. Cas. 289. 

S. 92 — Renewal of barred debt — Competency 

of executor. 

An executor is competent to renew a barred debt 
and there is no ground on which the cases of renewal 
of a barred debt can be distinguished from cases of 
payment. There is no reason for holding that the 
Probate and Administration Act should be read as 
superseding the previous law in virtue of its silence on 
a point of this importance. In the absence of any 
direction to the contrary in the will the pro-note executed 
by two out of three executors is valid under S. 92. 67 

Ind. Cas. 104=1922 M.W.N. 278=16 M.L.W. 52 = 
30 M.L.T. 344=A.I.R. 1922 Mad. 214=42 M.L.J. 559. 

S. 92 — One acting for all. 

When there are several executors, the powers of 
all may, in the absence of any direction to the contrary 
in the will, be exercised by any of them who has proved 
the will. 66 Ind. Cas. 882 = 34 C.L.J. 457=A.I.R. 1931 
Cal. 292. 

S. 92 — Joint executors — Suit for rent by one. 

Where probate of a will was granted to two executors 
named therein and one of them sued for rent joining 
his co-executor as defendant, 

Held that there was no flaw in the frame of the suit. 
54 Ind. Cas. 755 (Cal.). 


S. 92 — Executors two or more — Provision 

in will that majority of executors should act — Con- 
tract by some executors if binding on the estate. 

S. 92 has no application where a will overrides it and 
provides that it is only the opinion of the majority of the 
executors appointed under it that should bind the estate. 
(34 M. 406 F.) A contract in such a case entered into 
by some of the executors only without reference to the 
others will not bind the estate of the deceased testator. 
29 Ind. Cas. 505 (Mad.). 


S. 92— Co-executors — Compromise of claim 

of executor against estate — Validity of. 

An executor cannot compromise the claim of his 
co-executor against the estate. Where on a petition 
for the grant of probate to an additional executor, the 
Court accepted a compromise between him and the 
other executor, by which the latter agreed to renounce 
his executorship on the former executing in his favour 
a mortgage for his alleged dues from the estate which 
in fact were not due. 


Held , that the compromise could not be regarded as a 
bona fide one. The mere fact that the Court, without 
the facts being properly brought to its notice sanctioned 
the compromise, could not give it a higher validity than 
it possessed. 39 Mad. 365 = 28 M.L.J. 285 = 2 L W 
241=28 Ind. Cas. 221. 
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92 — Joint executors and decree-holders — 
Power of one to give full discharge. 

1 he power of one of several executors to release a debt 
due to the deceased exists only when the debt due subsists 
as a debt due to the deceased and not when it has merged 
into decree in favour of all the executors. 1906 A.W.N. 
16 = 3 A.L.J. 49 = 128 A. 252. 

S. 92 — Will — Executor — Account from co- exe- 
cutor. 

An executor who has not taken out probate is entitled 
to call upon his co-executor who has taken out probate, 
to give account of his management of the estate of the 
testator. (1903) 5 Bom.L.R. 131=27 Bom. 281. 

S. 97 (Chap. 7) — Executor — Administration 


of estate — Duties of executor. 

The duties of an executor are to administer the estate 
of the deceased, only so far and so long as to enable him 
to carry out the terms of the will of which he is the exe- 
cutor. After the property has ceased to be the estate 
of the deceased and has become the properly of the 
residuary legatee under the will, the executor as such 
has no authority to manage the estate on his behalf. 
31 Cal. 89, Foil. 28 C.L.J. 271 =48 Ind. Cas. 295. 

S. 98 — Scope of. 

S. 98 of the Pro. and Ad. Act does not bar a person 
whose claim to an interest in the estate is denied from 
taking legal steps to enforce it. 4 Bur. (1902-03) II 
Prob. and Ad. 1 Expl. ( 19* 7 ) 3 U.B.R. 23=11 Bur.L.T. 
229=42 Ind. Cas. 68. 


S. 98— Breach of trust. 

A Criminal Court cannot take cognizance of an 
offence under S. 406 of the Penal Code against an admi- 
nistrator appointed under the Probate Act without the 
sanction of the High Court when such administrator 
has submitted his accounts to the Court and the mere 
fact that accounts have been filed in the Probate Court 
or even the fact that the accounts have been passed by the 
Court, does not absolve the administrator from his lia- 
bility for any particular sums of money which may have 
been misappropriated by him. 60 Ind. Cas. 791 =33 
C.L.J. 252=22 Cr.L.J. 295 = A. I. R. 1921 Cal. 431. 

S. 98— Account— Executor, duty of. 

Though under a will the executors are not liable 
to render accounts, still the accounts of the estate must 
he exhibited to the Probate Court. 45 Ind. Cas. 336 
(Cal.). 

S. 98 (1) — Accounts— Order directing an Exe- 
cutor to furnish annual accounts. 


An order directing an executor to furnish accounts 
annually is not in accordance with S. 98 (1) of the Act. 
44 Ind. Cas. 58 (Cal.). 

S. 98 (1) and (3)— Accounts by Executor- 

Court, powers of. 

S. 98 (3) of the Art does not compel thp Court to 
require an executor or administrator to exhibit an 
inventory or account but S. 98 0 / imposes the duly 
of doing this on the executor or administrator and 
the Court may require him to do it if he does „ 

that is a matter of discretion. 9 Bur.L.T. 148 — 0 L..B.K. 
*22 = 35 Ind. Cas. 950. 

S. 98— Account by Executors and Adminls- 

trators. 

S. 98 of the Art requires one initial inventory and one 
final account and not yearly accounts. The Court is not 
bound to see to the correctness of the account if the 
requirements of S. 98 are prima fane satisfied. The 
legatee has a richt to inspect accounts and il that is 
drnied to him hr can file an administration suit. 9 
S.L.k. 134 = 32 Ind. Cas. 554. 


S. 98 — Civil Procedure Code, S. 150. 

S. 98 is clear and imposes on the grantee of the Probate 
the duty of furnishing the inventory to the Court which 
issued the Probate. S. 150, C.P. Code does not take away 
the jurisdiction of the Court which granted the probate. 
31 Ind. Cas. 499 (Mad.). 


S. 98 — Inventory — Essentials. 

A full and true statement of all property in possession 
is essential for an inventory. 41 Cal. 556=40 I.A. 236 = 
18 CAV.N. 153=19 C.L.J. 136 = 26 M.L.J. 56 = 15 M. 
L.T. 87 = (19541 M.W.N 13=12 A.L.J. 69=16 Bom. 
L.R. 95=21 Ind. Cas. 975 (P.C.). 

S. 98 — Account, liability of executor to — 

Death of executor — Suit for account. 


In a suit under S. 98 for accounts special proof must be 
given to show that the executor was responsible for 
duties in excess of S. 98 and that such accounts had not 
been rendered. 7 Ind. Cas. 805 (Cal.). 

S. 98 — Administration suit — Prayer. 

In an administration suit against an administrator 
to compel him to account for the assets of the deceased 
and to carry out the duties of his office, removal of the 
administrator could be prayed for. The prayer should 
not be taken as a prayer for the revocation of the Letters 
of administration. Such a suit is triable by an ordinary 
Civil Court. 7 Ind. Cas. 804 (Cal.). 

S. 98 — Inventory and account — District Judge* 

power of, to call for inventory or account — High 
Court, decision of, if binding on lower Court. 

Under S. 98 the District Judge has no power to institute 
a judicial enquiry by an audit ofthc inventory and account 
at the expenses of the executor or administrator, nor can 
such an authority be implied from the provisions of the 
Code of Civil Procedure as to the appointment of a 
commission to examine the accounts. All that the 
District Judge has to do under S. 98 is to see that the 
inventory and account prima facie satisfy the requirements 
of the section, that is, that the inventory appears on 
inspection to be a full and true estimate of all the pro- 
perty, credits and debts, and that the account on inspec 
tion appears really to be a true one showing the assets 
and their disposal. To ascertain this the inventory and 
account should be passed under some examination 
by the judge’s stafT so as to detect manifest mistakes or 
errors ; if such were detected the papers could not 
satisfy the section, and for this purpose the section em- 
powers the judge to extend the time to the executor or 
administrator to amend the account. Where the tes- 
tator enjoined on his executor to prepare accounts annu- 


J|y • 

Held , that did not enlarge the Judge’s power and em- 
power him to exact an account annually although it 
,ould authorize persons interested to take action against 

he executor. S. 9 « not 8 1VC a J U 5 *S C P ow " to . cal1 

Dr a revised account, if an account has already been 
xhibited as required by the section and has been accepted 
5 prima facie true, but if it appears, that the account is 
latcrially untrue the Judge may take action under its 
j U rth sub-section. Where once an account has been 
led and accepted shortly after the expiry of a year from 
tic grant of probate : 

Held, that the judge had no power to call for further 
ccount of subsequent years. (» 9 ° 4 ) S.C.W.N. 578 = 

. r* Aon 


S. 100— Suit by beneficiary — Cause of action 

accruing during administration — Failure of exe- 
cutor to sue within limitation — Beneficiary 1 ® 
barred. 

Where a cause of action has accrued after the death 
of the testator but before administration is completed 
ihc beneficiary will he barred if the executor fails to sue 
within the period prescribed by law : for the estate is 
still the estate of the testator and not the estate of the 
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beneficiary who may be a life- tenant under the will 
of the testator and consequently a title that may be 
acquired by a stranger by lapse of time will be a title 
acquired against the testator and not against the life- 
tenant. 83 Ind. Cas. 512=3 Pat. 880=5 P.L.T. 513 = 
A.I.R. 1924 Pat. 721. 

S. 102 — Successful caveator if entitled to cost 

out of estate as of right. 

A beneficiary who successfully resists an attempt 
by another beneficiary to prove a false will is not, as a 
matter of right, entitled to be paid his costs out of the 
estate. The costs are in the discretion of the court and 
may be directed to be paid out of the estate of the deceased 
in a suitable case. S. 102 does not justify a contrary 
inference. An executor cannot, as a general rule, be 
allowed, either immediately or by means of a trustee, to be 
a purchaser from himself of any part of the assets. Such a 
purchase is treated as a breach of trust. (1909) 13 
C.W.N. 557=9 C.LJ. 383 = 1 Ind. Cas. 289. 

S. 104 — Decree against estate of deceased 

executor. 

S. 104 docs not preclude the holder of the decree agains* 
the estate of the deceased person from applying for the 
execution of such decree. The section merely lays down 
a rule of procedure as to the equal and rateable payment 
of all the debts of an estate. 5 Bur.L.T. 288=6 L.B.R. 
158=18 Ind. Cas. 510. 

Ss. 105, 108 — Debts to be paid before legacies — 

Specific legacy, mortgage of — Charge. 

When a person takes a legacy under a will she takes it 
subject to the debts due from the estate, but a mortgage 
of the property created by the legatee is not necessarily 
invalid even if there arc debts due from the deceased. 
If the decree obtained by the creditor of the testator 
did not create a charge upon the property, the purchaser 
in execution of the decree cannot claim a valid charge 
upon the property as against the mortgagee of the legatee 
to whom the property was given as a specific legacy. 
(1905) 10 C.W.N. 38 = 2 C.L.J. 138. 

S. 1 12 — Legatee’s title is perfect only on exe- 
cutor’s assent — Legatee can transfer for his interest 
before such assent, but subject to administration 
by executor. 


As a protection to the executor, the law ordains that 
every legatee, whether general or specific, and whether 
of chattels, real or personal, must obtain die executor’s 
assent to the legacy before his title as legatee can be 
complete and perfect ; before such assent, however, the 
legatee has an inchoate right to the legacy such as is 
transmissible to his own personal representatives in case 
of his death before it is paid or delivered. Though on 
the assent of the executor, the full title passes to the legatee, 
the assent creates no new title; it merely perfects the 
title acquired under the will, and hence if the iegacy is 
void the assent avails *nothing. The position cannot 
consequently be maintained that, till the executor has 
signified his assent, express or implied, the legatee has 
no interest whatever in the subject-matter of the legacy. 
Where the will creates a vested interest on the legatee 
in the subject-matter of the legacy (C./. S. 106 of the 
Indian Succession Act), he has a transmissible interest, 
subject to the reservation that the legacy, whether in his 
hands or in the hands of his transferee, may be imperilled 
to the extent necessary for the due administration of the 
estate by the executor. (1891), 127 N.Y. 562, Foil. 
71 Ind. Cas. 314 = 36 C.L.J. 21=50 Ca!. i7i=A.IR. 
1923 Cal. 21. 

S. 1 12 — Interpretation of. 


The strict interpretation of S. 112 would lead to the 
absurd result of a suit by a legatee being unsustainable 
unless the executor gives consent. 37 Bom. 211 = 14 
Bom.L.R. 782=17 Ind. Cas. 17. 


S. 120 — Legatee — Mesne profits — Interest. 

The legatee of a specific legacy is entitled to mesne 
profits from the date of the testator’s death. But the 
executor though guilty of delay in accounting is not liable 
to pay interest on arrears of mesne profits. 23 M.L.T. 
353 = 7 L.W. 5 * 3=45 Cas. 664. 

S. 128 — Interest. 

Where a demonstrative legacy is partly a specific 
and partly a general legacy and is directed to be paid 
out of a certain specified property, it bears interest from 
one year after the testator’s death even though the will 
makes no provision for interest, as the Probate and the 
Administration Act does not deal with interest on demons- 
trative legacies. 78 Ind. Cas. 274=A.I.R. 1925 Mad. 
164. . 

Ss. 130 and 134 — Scope of — Moneys to be paid 

out of profits of land — Interest. 

Ss. 130 and 134 of the Act relate to interest on annuities 
or legacies payable by the executor, and cannot apply 
to a sum directed to be paid out of the profits of the 
immoveable property which a legatee was entitled to as 
part of the properties obtained by him under a will and 
devolved upon his heirs. 54 Ind. Cas. 140 (Cal.). 

S. 146 — Limitation. 

Limitation for a suit against administrator and the 
surety for their liability to the estate according to the 
Commissioner’s report runs not from the time that 
the alleged misappropriation by administrator took 
place but from the time when the Court confirmed the 
Commissioner’s accounts and the shortage was ascer- 
tained. A.I.R. 1924 Rang. 68, Foil. 98 Ind. Cas. 
459=4 Rang. 358 = A.I.R. 1927 Rang. 28. 

Ss.. 146 and 147 — Administration suit — Two- 

successive executors — Second executor, whether 
liable for his predecessor’s accounts — Sale of 
property in order to pay off liabilities — Executor,, 
whether liable for dereliction of duty — Appointing 
of debtor as executor’s effect of — Costs. 

Where an executor, on coining into possession of the 
estate of a testator finds it in a condition of considerable 
embarrassment and had to sell a portion of it in order to- 
meet certain liabilities, his failure to raise money, on 
interest with a view to save the property from sale docs 
not necessarily amount to a dereliction of duty, unless 
it is proved that damage has actually resulted to the 
estate from the sale. Where a testator appoints two 
persons as successive executois of his will, the second 
executor as such is not liable for the accounts of his 
predecessor or for his wrongful acts but it is incumbent 
upon him to call upon the representatives of his pre- 
decessor to render an account and respond in damages 
for devastavit , mismanagement or breach of duty whereby 
anv property of the deceased testator is diverted from a 
due course of Administration. Where a debtor of a 
testator is appointed executor, the debt due from him is 
considered to have been paid to him by himself and he is 
accountable for the amount of his debt as assets. Direc- 
tions given by a testator in respect of marriage expenses 
of his grandchildren arc valid in law. In a suit for the 
construction of a will and for administration of the cstatc- 
of a testator, the costs of all Courts must be paid out 
of the estate. 21 C.W.N. 280 = 32 Ind. Cas. 267. 

S. 146 — Devastavit — Liability of co-executors. 

A devastavit bv one of two executors or adminis- 
trators will not rende.- liable his companion if he has not 
contributed to it. In taking accounts of an estate, the 
conduct of each of the executors must be examined and 
tiis special liability, if auy, clctcrminci .0 C.L.J. 
503 = 3 Ind. Cas. 247. 

Ss. 146 and 147 — Administrator — How to be 

recouped. 

An administrator bidding Lexers of Administration 
can be relieved only by the order of the Court and can. 
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recoup losses incurred by him personally by an order of 
reimbursement from the Court and he cannot sell the 
properties for that purpose. 1 Ind. Cas. 525 (Cal.). 

S. 147 — Principle. 

The principle on which section 147 is based is the 
a title gained by a stranger as against the executor 
good against the beneficiary for on no other view can 
the rcglcct of the executor be regarded as occasioning 
a Ion to the estate. 83 Ind. Cas. 812=3 ^ at * 880 = 
5 P.L.T. 5i3isg I9 2 4= Pat. 721. 

S. 147 — Mortgage — Omission to sue. 

Where the executors under a will lent a sum out of the 
estate on the security of a mortgage, but did not take 
any steps to recover the mortgage money for six or seven 
years though .hey knew the embarrassed financial condi- 
tion of the mortgagor. 

Held that since they did not protect the interest of the 
cestui que trust they were liable personally for breach of 
trust. 23 Ind. Cas. 604 (Mad.). 

Probate proceedings — Appointment of receiver 

to safeguard estate — Powers of Court. 

Where in probate proceedings there is danger of the 
assets of the estate being secreted and otherwise dealt 
with by the parties in possession, to safeguard such an 
estate it would be just and proper that a person should 
be appointed receiver or administrator pendente lite. 
The Court can confer upon such a person all such powers 
as may be necessary for the realisation, management, 
protection and preservation of the property. (>950) 2 
M.L.J. 650=A.I.R. 1951 Mad. 393. 

Procedure. See PRACTICE. 

Proceedings. See JUDICIAL PROCEEDINGS. 

Process Fees, Witness Batta in Summons 

Cases. See CRIMINAL P.C., S. 204. 

Procession. 

See also (1) HIGHWAY. 

(2) PENAL CODE, SS. 145 AND 153. 

(3) POLICE ACT, SS. 30 AND 31. 

Right to take out along highway— Nature and 

■extent of. 

There is an inherent right in every community to take 
out a religious procession with its appropriate observances, 
along a highway. It does not depend on the proof of any 
custom or long established practice. The only limitation 
is that it should not interfere with the ordinary use of the 
street by the public and it must be subject to the lawful 
directions by the magistrates or local authorities. 1948 
A.W.R. (C.C.) i7 = A.I.R. 1948 Oudh 279=1948 O.A. 

(C.C.) 17. 

Proccssual Law. 

See (1) INTERPRETATION OF STATUTES. 

(2) C.P. CODE. 

Proclamation. 

See (1) CIVIL P.C., O. 21, RR. 66 AND 67. 

(2) CRIMINAL P.C., Ss. 87 AND 80. 

Proclamation of sale. 

See C.P. CODE, O. 21, RR. 66, 90. 

Production of Documents. 

See (1) C.P. CODE, O. 7, RR. 14 to ,8 i °- "» RR< 
12 TO 20 ; O. 13 AND O. 16. 

(2) CR.P.CODE, S. 94. 

(3) PENAL CODE, S. 175- 

Professional Communication. 

See EVIDENCE ACT, S. 126. 

Professional Conduct. 

See (1) LEGAL PRACTITIONER. 

(2) LEGAL PRACTITIONERS ACT. 


Professional Etiquette, Ethics and Misconduct. 

See LEGAL PRACTITIONERS. 

Professional Misconduct. 

See (1) LEGAL PRACTITIONER. 

(2) LEGAL PRACTITIONERS ACT, S$. 13 
.'1 D 14. 

Profession tax. 

See (1) MADRAS DISTRICT MUNICIPALITIES 
ACT, 1920, S. 93. 

(2) MADRAS LOCAL BOARDS ACT, 1920, 

S. 228. 

Profit a Prendre. 

See EASEMENTS ACT, S. 84. 

Prohibited Degrees. 

See HINDU LAW— MARRIAGE. 

PROJECTION. 

See (1) EASEMENTS ACT. 

(2) ENCROACHMENT. 

PROMISE. 

See CONTRACT ACT, S. 2 (</). 

PROMISOR AND PROMISEE— 

See CONTRACT ACT, S. 2. 

PROMISSORY NOTE. 

See also (1) EVIDENCE ACT, S. 91. 

(2) NEGOTIABLE INSTRUMENTS ACT 

S. 4- 

( 3 ) STAMP ACT, S. 35. » 

Synopsis. 

1. Alteration. 

2. Assignment. 

3. Consideration. 

4. Contemporaneous advance of consideration. 

5. Defect in. 

6. Discharge. 

7. Evidence. 

8. Evidentiary value of invalid note. 

9. Form and contents. 

10. Liability under, 
xi. Loss of note. 

12. Original cause of action. 

13. Right to sue. 

14. Suit on. 

15. Miscellaneous. 

x. Alteration. 

Alteration of. 

Addition of two attesting witnesses made subsequent 
to the execution of an improperly stamped promissory 
note in order to convert it into bond and thereby opening 
up the possibility of suing upon it»on payment of penalty 
is tantamount to material alteration which invalidates 
the instrument and destroys the right of action on it. 
A.I.R. 1930 Lah. 959 = 31 P.L.R. 930=130 Ind. Cas. 
522. 

Alteration — Effect. 

A material alteration invalidates a whole note and this 
is so even when there is no alteration after the note came 
into existence where the note was ab initio created with a 
forged signature. 26 M.L.J. 257 = 15 M.L.T. 204= 
(1914) M.W.N. 250 = 1 L.W. 243 = 23 Ind. Cas. 464. 

Alteration — Signature by executants at 

different places. 

Anybody who signs a joint and several pronote beneath 
the signature of the original makers would also appear 
to be a maker and such signature is a material alteration 
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rendering the pronotc void if made without the consent 
•of the parties to the note at the time of such alteration 
unless it was made in order to carry the common inten- 
tion, of the parties. 4 BurX.T. 19=9 Ind. Cas. 463. 

2. Assignment. 

Assignment. 

A creditor by reciting in the assignment that the 
money due on the promissory note assigned should 
Jbe paid at a place where the assignee presides, cannot 
"give the assignee right to sue on the promissory note 
in Court of that place. 119 Ind. Cas. 295=A.I.R. 
.1929 Cal. 306. 

Assignment. 

Where the promissory note has no indorsement of any 
payment, and there is nothing to show that the indorse 
is aware of any payments to the indorser, and he is a 
holder in due course, he is entitled to recover according 
to the apparent tenor of the instrument. If the instru- 
ment has been discharged, the remedy of the person pay- 
ing is to sue his original payee to refund the amount 
which he had to pay over again. 103 Ind. Cas. 139 = 
5 Bur.L.J. 241 =A.I.R. 1927 Rang. 161. 

Assignment. 

The assignment in writing of a promissory note is 
valid and if gives the assignee a right of suit upon the 
.note, even apart from the Transfer of Property Act 
■under the general law. 66 Ind. Cas. 501 = 11 L.B.R. 
ii74=A.I.R. 1924 L.B. 92. 

Assignment. 

An indorse of a pro-note can claim merely on the 
•notes and cannot fall back on the original loan. 66 Ind. 
■Cas. 584=11 L.BlR. i37=A.I.R. 1921 L.B. 44. 

Assignment — Payee dying leaving a widow — 

Joint family — Suit by surviving members. 

Where a payee of a promissory note belonging to a 
joint family dies leaving a widow, the surviving members, 
cannot bring a suit on the note, if it was not taken for 
the benefit of the family. 26 M.L.J. 224 = 23 Ind. Cas. 
612. 

Assignment — Endorsement. 

A pronotc was executed in favour of A, as agent of B. 
It was endorsed to plaintiff signed merely A. The 
plaintiff cannot sue unless it is shown that A was the 
beneficial owner of the pronotc. 35 Mad. 362 = 24 
M.L.J. 509 = 10 M.L.T. 328 = (iqii) 2 M.W.N. 340 = 
12 Ind. Cas. 421. 

Assignment — Endorsement with notice — Fail- 

■ lire of consideration. 

Where a pronotc was endorsed to one who knew that 
the consideration for it had failed and the endorser 
had no title to negotiate, there is no cause of action on 
the note against the maker thereof. 10 M.L.T. 79 = 
(1911) 2 M.W.N. 47 = 12 Ind. Cas. 78. 

Assignment — No endorsement — Right of assig- 
nee to sue. 

The assignee of a pronotc can sue on the pronotc 
though it was not formally endorsed in his favour as a 
negotiable instrument is negotiable otherwise than by 
endorsement. 31 M. 534, Appl. 9 M.L.T. 169 = 
8 Ind. Cas. 881. But see 21 M.L.J. 422 = 8 M.L.T. 448 = 
(1910) M.W.N. 733=8 Ind. Cas. 17. 

Assignment — Suit on, by real owner without 

endorsement — Death of drawee. 

No suit by the karnavan of a tarwad on a promissory 
note executed in the name of a deceased female member, 
on the ground that the money advanced is tarwad pro- 
perty is maintainable without an endorsement, unless 
he sues in a representative capacity. 30 M. 88 (F.B.), 
Foil. (1910) M.W.N. 211=8 M.L.T. 85 = 6 Ind. Cas. 

• 745 - 

Assignment — Non-negotiable — Endorsement 

• on, effect of — Deed — Construction. 

Held , that an endorsement on a non-negotiable pro- 
mote in the following terms — “The amount due under 

12 — F. Y. D — 74 


the pro-note must be paid to ” — coupled with 

“ on delivery of the note itself” — operated as a legal 
assignment. Where the direction to pay is endorsed 
upon the instrument itself and the same is handed over 
to the endorsee, the intention to transfer must be in- 
ferred. 

Held also. — That a note in the following terms — The 
amount I have borrowed from you is Rs. 800. I do hereby 
promise to pay on demand the said some of eight hun- 
dred rupees with interest at the rate of one per cent, a 
month. * * * acknowledge payment of the 

consideration ”, was not a negotiable instrument. (1906) 
16 M.L.J. 554 = 30 M. 75=1 M.L.T. 329. 

3. Consideration. 

Consideration — Discharged insolvent executing 

pro-note for debts contracted prior to insolvency 
Claim, if can be enforced. 

A claim based on a promissory note executed by an 
insolvent after his discharge in respect of debts contracted 
prior to his insolvency and not for any real or fresh 
consideration cannot be enforced. 1 he fact that the 
person in whose favour the note has been executed 
has, subsequent to the discharge, given him meals and 
assisted him in getting an employment docs not amount 
to real and fresh consideration. 163 Ind. Cas. 858 = 
39 C.W.N. 563. 

Consideration — Agreement to stifle prosecu- 

tion. 

The mere possiblity of a talk of criminal proceedings 
at some stage or another will not make the transaction 
illegal. The Court must be satisfied that the pro-note 
was given in pursuance of an agreement to stifle a prosecu- 
tion. A.I.R. 1937 Mad. 223=44 L.W. 572 = >936 
M.W.N. 1 137 = 0937 ) * M.L.J. 414=169 Ind. Cas. 

435 - 

Consideration — Mere promise to pay money 

without actual payment is no consideration. 

Where defendant executed a pro-note as a security 
to cover an advance which the plaintiff was willing 
to pay on behalf of the defendant in connection with 
certain litigation, hut in fact the plaintiff did not spend 
any money for such dispute. 

Held, that there was no consideration for the pronote. 
99 Ind. Cas. 753=A.I.R. 1927 Mad. 1146. 

Consideration. 

Where execution of the pro-note is admitted by the 
executant and consideration is given for the promissory 
note, the onus is entirely on the person executing the 
note to establish fraud or some circumstance which 
would excuse him from paying the whole amount. 
103 Ind. Cas. 133 = 5 btir. L.J. 252=A.I.R. 1927 Rang. 
188. 

-Consideration. 

In a suit on a promissory note, it is open to the defen- 
dant to plead that the note was not executed for cash 
or other consideration hut was executed only as a security 
to cover the advances to he made by the payees and 
that they (the defendants) arc liable only for such sums 
as may be found due on taking accounts between the 
parties. 84 Ind. Cas. 146 = 1924 M.W.N. 529 = A.I.R. 
1924 Mad. 850. 

Consideration— Onus is on defendant to dis- 
prove passing of consideration but may shift by 
reason of plaintiff’s evidence. 

Though it is undoubted that the onus docs lie upon 
the defendant to prove that no consideration was given, 
nevertheless, if a plaintiff, when consideration was 
denied in the written statement, goes into the witrTess- 
box, and if the result of his examination is that he fails 
to establish the point which he set out to make, namely, 
that he gave the consideration and the Court is thus 
satisfied that he did not give the consideration which he 
alleges, the defendant can avail himself of that and has 
a right to decree. This in no way trenches upon the 
ordinary rule that the defendant must prove absence of 
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consideration if that is his case. 79 Ind. Cas. 464= 
67 Ind. Cas. 684=A.I.R. 1923 All. 214. 

Consideration* 


5. De feet in. 


-Defect in — Note 


The onus of proving that no consideration on a pro- 
note was paid is upon the debtor. A.I.R. 1923 Lah. 

388. 

Consideration — Presumption as to passing of. 

The presumption of law contained in the Negotiable 
Instruments Act that a promissory note was passed 
for consideration is not applicable to a criminal trial. 
59 Ind. Cas. 198 = 22 Cr. L.J. 54=18 A.L.J. 1151. 

Consideration — Suit on — Decree where to be 

given. 

When a promissory note is executed for money bor- 
rowed at the time of the execution of the note itself, 
the creditor cannot bring two separate suits or put 
forward two separate causes of action in the same suit 
on two independent heads of claim, one based on the 
borrowing of the money and the other on the note itself. 
He lias only one cause of action on which a suit can be 
brought. 37 M.L.J. 369 = 53 Ind. Cas. 878. See also 
33 M.L.J. 631=22 M.L.T. 391=6 LAV. 722 = (igi8) 
MAV.N. 110=43 Ind. Cas. 760. 

Consideration — Suit on. 


Where a promissory note is executed for an existing 
antecedent debt, a suit on the note, failing an action 
on the debt would lie as also in the case where the advance 
of money and the execution of the note arc simultaneous, 
though in the latter case it may be open to the parties 
to show that the debt was intended to be merged in the 
note executed for it. 40 Mad. 727 = (i9i6) 2 M.VV.N. 14 — 
3 1 M.L.J. 138 = 4 LAV. 27 = 20 M.L.T. 172=35 I™ 1 - 

Cas. 219. 

Consideration — Suit on— Failure of considera- 
tion, a plea — Specific consideration set up by plain- 
tiff, found false— Effect on Suit— Onus. 

Where in a suit on a promissory note .the defendant 
admits execution but pleads want of consideration and 
the plaintiff then sets up a specific consideration both 
of which is found false, there should be a decree for the 
plaintiff inasmuch as the onus, where execution is ad- 
mitted is on the defendant to prove his case which he 
has not discharged. {Sundnra Iyer , J Contra). Where 
the only consideration put lorward by the plaintill lor 
the suit, a pro-note is found to be false, no question of 
onus arises ; an admission by a party in his evidence 
unrctracted and adhered to by him is as much binding 
on him as one in the pleadings or as his statement in 
the negotiable instrument itself. 10 M.L.T. 269 = 
(1911) 2 M.VV.N. 253=21 M.L.J. 1013=12 Ind. Cas. 

250. 

Consideration — Forbearance to sue. 

Where a promissory note is executed by 5 persons 
in respect of old dues by only 3 of them, a forbearance 
by the creditor to sue those three for the old dues may 
be a sufficient consideration for the note so far as the 
others arc concerned. 4 Bur. L.T. 156=11 Ind. Cas. 

773. 

4. Contemporaneous advance of consideration. 

Contemporaneous advance of consideration. 

Where there is no completed and independent cause 
of action before the promissory note is executed and a 
part of the money is advanced contemporaneously 
with the execution, the advance and the execution arc 
one transaction and give rise to only one cause of action, 
namely, a cause of action the basis of which is the execu- 
tion of the promissory note. A.I.R. 1935 Cal - 658 — 
39 CAV.N. 1241 = 159 bid. Cas. 51 1. 

Contemporaneous advance of consideration. 

Where the promissory note as well as the loan are 
contemporaneous, there is really no question of a definite 
anterior liability apart from the note. A.I.R. 1935 
Mad. 23=67 M.L.J. 595=1934 MAV.N. 1261=58 M. 
261=42 LAV. 979=155 Ind. Cas. 184. 


on basis- 

of receipt — If lies. 

The plaintiff has to establish an undertaking by 
the defendant to repay the sum of money received by 
him and when such undertaking is contained only in a 
promissory note which is inadmissible in evidence no- 
suit can be brought on the basis of the receipt, as the 
receipt, does not contain any promise to pay. 1933. 
All. 109, Foil. 7 J. & K.L.R. 43. 

-Defect in — Effect. 


Where the promissory note in suit is a renewal of an* 
earlier pro-note and is found to be inadmissible in evi- 
dence as being insufficiently stamped, the prior pro- 
missory note cannot be said to have been merged in* 
or wiped off by the later document. A.I.R. 1941 Mad. 
364=62 L.W. 828 = (1940) 2 M.L.J. 918=1941 M.W.N. 

30. 

-Defect in — on separate contempora- 

A 


neous agreement. . . 

Where a promissory note evidencing debt is invalid, 
not being sufficiently stamped, the creditor can base- 
his claim on the contemporaneous oral agreement 
between the parties and such agreement can be proved. 
A.I.R. 1940 Nag. 215=1940 N.L.J. 658 = 187 Ind. Cas. 

367 . 

-Defect in — Admission of liability — Effect. 

a % . • 1 • 


No decree can be passed on the basis of a pro-note- 
which is inadmissible in evidence for want of cancella- 
tion of the stamps even when the defendant admits his- 
liability on it. A.I.R. 1939 Lah. 31=41 P.L.R 356= 
182 Ind. Cas. 330. 

Defect in — Hand-note not duly stamped — 

- . . • • « a 


original 

— Interest. 

Where, in a suit on a hand-note, the hand-note is- 
inadmissiblc in evidence for want of stamp, oral, evidence- 
can be given of the original loan and the suit can be 
converted into a suit on the original loan. But the hand- 
note being itself the only basis of the contract, cannot 
be used to determine the rate of interest payable on 
this loan. The result is that unless the plaintiff can 
invoke the aid of the Interest Act, he cannot get any 
relief by way of interest. Therefore, the claim for 
interest up to the date of the suit would be disallowed, 
but it would be allowed under the Interest Act after the 
filing of the plaint. A.I.R. 1937 Pat. 656=4 B.R. 163 = 
172 Ind. Cas. 744. 

Defect in— Effect. . 

Plaintiff is not entitled to any decree in a suit on a 

hand-note which is the basis of the cause of action not 
existing independently of it and which is found to be tam- 
pered with. He is not even entitled to the amount 
admitted to be bor-owed by the defendant. A.I.R. - 
‘,037 Pat. 572 = 18 P.L.T. 640=16 Pat. 527=4 B.R. 
78=171 Ind. Cas. 881. 

Defect in — Note inadmissible in evidence — 

Suit on original consideration. 

Where the consideration for a promissory note is 
contemporaneous with it and the note is the complete 
expression of the contract between the parties, if the 
note is inadmissible in evidence, a suit cannot be main- 
tained on the consideration for the note. A.I.R. *933' 
Mad. 71=37 LAV. 723=1932 MAV.N. 1260=140 Ind 
Cai. 193. 

-Defect in — Evidentiary value of. 


Where a pro-note is inadmissible in evidence, being 
insufficiently stamped, and it has been executed in lieu 
of prior promissory note which has become barred, and 
no consideration in cash was paid at the execution ot 
the pro-note in suit, a suit on the pro-note . cannot be 
decreed although the executant may admit its genuine- 
ness. A.I.R. 1913 Oudh 18=9 O.W.N. 961 = 14*' 
Ind. Cas. 926. 
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Defect in — Evidentiary value of — Necessity 

of proof of consideration. 

The plaintiff advanced Rs. 20,000 to defendant No. 1 
in 1288. In 1291, she lent Rs. 5,000 to defendant No. 1 
to pay off a portion of the old debt and took a pro-note 
for it. In a suit on the pro-note, it was found that the 
stamp on the pro-note was not duly cancelled and so 
the plaintiff sued in the alternative for the original 
consideration, that is, the consideration paid by her to 
defendant No. 1 in I2gi : 

Held, that as the plaintiff’s allegation was that money 
was paid in cash on the date of the execution of the 
document, and as that had not been proved, the suit 
must be dismissed. A.I.R. 1933 Rang. 161 = 145 Ind. 
Cas. 378 (2). 

Defect in — Admission of execution and plea 

of discharge — Subsequent discovery that stamp 
on the note was not duly cancelled — Objection to 
admissibility at late stage — Evidence Act, S. 58 — 
Stamp Act, Ss. 12, 36. 

Where, in a suit on a promissory note, the defendant 
admitted the execution of the note and pleaded dis- 
charge but at a later stage of the trial after the note had 
been admitted in evidence and marked as an exhibit, 
took an objection that as the promissory note had not 
been duly cancelled, it was inadmissible in evidence and 
tha? the plaintiff ’s suit was not maintainable : 

Held, (i) diat inasmuch as the defendant had admit- 
ted the execution of the promissory note, the question 
whether the note was admissible in evidence did not 
arise in view of the provisions of S. 58 of the Evidence 
Act ; 

(ii) that as the promissory note had been admitted 
in evidence and marked as an exhibit, its admissibility 
could not be questioned at a subsequent stage in view of 
the provision*! of S. 36 of the Stamp Act. 

[The question whether the payee of a promissory note 
which is inadmissible in evidence is entitled to fall back 
on the original loan where the loan and the execution 
of the promissory note form part of the same transaction, 
discussed). A.I.R. 1932 Mad. 693 = 63 M.L.J. 303 = 
1932 M.W.N. 793 = 36 L.W. 470=139 Ind. Cas. 486 

Defect in — Effect. 

A promissory note payable to a certain person or a 
bearer on demand is illegal and mere addition of the 
name of an individual as a payee would not render the 
same valid. A suit against die maker or the endorser 
is, therefore, not maintainable. A.I.R. 1931 Cal. 791 = 
58 C. 1453=35 C.W.N. 587=135 Ind. Cas. 288. 

Defect in — Stamp — Insufficient — Execu- 
tion admitted — Whether suit lies. 

A plaintiff having no cause of action apart from 
an insufficiently stamped pro-note cannot succeed at 
all, even though he does not sue on the note and the 
defendant admits execution thereof. 2 L.B.R. 333 
Relied upon. 7 Bur.L.T. 95=7 L.B.R. 101=23 Ind’ 
Cas. 975. 

Defect in — Stamp — Want of — Effect. 

Nothing can be recovered on an unstamped pro- 
note which is inadmissible in evidence and which was 
passed on the settlement of accounts between prin- 
cipal and agent as no obligation is completely creat- 
ed. 35 Mad. 639=17 Ind. Cas. 721. 

6 . Discharge. 

Discharge. 

A promise to do something in future can be a suffi- 
cient consideration for either a complete or partial 
discharge of an existing liability and the agreement 
by the promisor to pay the future instalments to- 
wards tlie chit fund can be taken to be as in accord 
and satisfaction to the extent of the amount which 
he has undertaken to pay and which the promisee 
has agreed to accept towards the partial discharge 
of the promissory note. 


Where the agreement between promissor and pro- 
misee was that promisor should pay instalments of 
chit fund for promises and would get credit for such 
amount towards pro-note and later on the pro-note 
was endorsed before which all instalments except 
one were paid and the suit * was brought by the 
endorsee : 

Held, that by entering into a contract with the 
drawer that the money paid by him would actually 
be credited towards the promissory note in suit, 
defendant No. 2 had attached equities to the bill it- 
self and thus provided for a method of partial dis- 
charge. He could not subsequently be permitted to 
say tli at the original transaction, towards which the 
payment was eventually made by the drawer in pur- 
suance of the contract was wholly independent of 
the promissory note in suit and the plaintiff not being 
a holder in due course, would stand in the shoes of 
defendant No. 2 and must be liable to the same 
equities to which he, i e., defendant No. 2 would 
have been liable. 

Held, also that as the undertaking by defendant 
No. 1 was carried out by paying all the instalments 
except one before the note was endorsed, the con- 
tract had not remained executory and by paying off 
the last instalment, he was entitled to get credit for 
the amount paid by him. A.I.R. 1938 Mad. 897= 
178 Ind. Cas. 355. 

Discharge — Joint payee, if can discharge 

maker. 

In the absence of fraud, intimidation or undue 
influence a joint payee of a promissory note cannot 
effectively discharge the maker from the liability 
thereunder so as to bar a claim against the maker 
by the other joint payees. A.I.R. 1937 Rang. 227 
=1937 Rang. L.R. 1=170 Ind. Cas. 95 (F.B. ).. 

Discharge — One executant making payment 

and discharge by promisee — Co-executant’s lia- 
bility for balance. 

Where one of the joint executants of a promissory 
note makes a payment and the promisee accepts it in 
discharge of hi s claim reserving his right to sue the 
co-executant for the balance, the transaction is sub- 
ject to the right or equity of the co-cxccutant suing 
his cohexecutant for contribution. A.I.R. 1937 
Rang. 137=171 Ind. Cas. 622. 

Discharge — Conditional discharge by. 

A promissory note given for reducing a liability 
only operates as a conditional discharge for the lia- 
bility. A.I.R. 1930 Mad. 874=59 M.L.J. 513 
Discharge. 

Where a pro-note was executed by defendant in 
favour of plaintiff's father but who before he died 
sent for the defendant, discharged his liability under 
the pro-note and directed him to apply the sum in 
his hands for the benefit of his (plaintiff’s father’s) 
infant children, 

Held, that this would operate as a discharge of 
the note. 62 Ind. Cas. 210=33 C.L.J. 132=A.T. 

R. 1921 Cal. 480. 

Discharge — Consideration — Suit on — Pay- 
ment of debt by, conditional discharge. 

A bill of exchange or Hundi given for a debt, 
operates only as a conditional discharge of the debt. 

An endorsement on the pro-note on which the debt 
was due docs not rebut the presumption of condi- 
tional discharge. (1911) 1 M.W.N. 318=21 M.L. 

J. 432=9 M.L.T. 482=10 Ind. Cas. 118. 

7. Evidence. 

Evidence — Maker using two different inks — 

Explanation rebutted. 

One is entitled to assume tliat normally in the due 
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execution of a promissory note, the maker does not 
use two different kinds of ink on the sarre occasion; 
but if an explanation is given as to why two differ- 
ent kinds of ink might have been used, the burden 
of proof is upon the party impcaching the document 
to prove that the explanation is false. A.l.R. 1937 
Rang. 392=1937 Rang.L.R. 196=172 Ind. Cas. 


601. 


8. Evidentiary value of invalid pro-note. 
•Evidentiary value of invalid pro-note. 

a / 1 r * / a 1 
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The Stamp Act (XI of 1926) is not intended to 
validate insufficiently stamped promissory notes and 
such a pro note is therefore inadmissible in evid- 
ence. 110 Ind. Cas. 747 (Cal.). 

Evidentiary value — Acknowledgment of lia- 
bility. 

When a person borrows a certain sum of money 
and executes a promissory note, he executes it for 
the consideration received by him and when it is 
executed in respect of a consideration already pass- 
ed it is as acknowledgment of the liability to pay 
the amount mentioned in the note and the acknow- 
lodgmcnt can give rise to a cause .of action i f the 
pro-note fails as pro-note for any cause. 92 Ind. Cas. 
626=1926 M.W.N. 141=23 M.L.W. 678=A.I.K. 
1926 Mad. 452=50 M.L.J. 36. 

Evidentary value of invalid pro-note— Pro- 
note payable to bearer on demand ts unento - 
ceable but is admissible in evidence to prove ac- 
knowledgment of prior debts. 

Though pro-notes if made payable to bearer on 
demand arc not enforceable in law, if the real con- 
secration for the hypothecation bonds is the defen- 
dant's indebtedness ascertained upon settlement of 
accounts of which the promissory notes are evidence 
the liability for the debts will remain even if the 
notes are unenforceable. But they are not inadmis- 
sible in evidence as acknowledgments like unregis 
tercel documents under S. 49 of the Indian Regis- 
tration Act or unstamped documents under b. 34 of 
the Indian Stamp Act. 69 Ind. Cas ¥ a ^' 

778=16 M.L.W. 705=1922 M.W.N. 460=A.I.R. 
1922 Mad. 181=43 M.L.J. 695. 


9. Form and contents. 

Form and contents— Contract for supply of 

goods — Money advanced on the contract to be 
deducted from the price of goods supplied— 
Notes in the form of promissory notes executed 
as further security for return of .advance — Notes 
are not negotiable and cancellation of contract 
will not make them so. 

The plaintiff entered into an agreement with the 
defendant for the supply of 100000 ton* of rubble 
coal. The defendant advanced one lakh of rupees 
against ibis agreement which was to he repaid by the 
deduction of one rupee per ton out of the price of the 
coal supplied. Three notes, appearing on their face 
to he promissory notes were executed in further se- 
curity of the loan. No interest was to be paid on 
ihcse notes. As the Government took over the con- 
trol of coal, the plaintiff was unable to supply the coal 
according to the contract and the promissory notes 
were renewed bv three fresh promissory notes. 

field, that the notes were not negotiable at the in- 
ception and the cancellation of the contract subsc- 
Mti iitlv would not make them negotiable. 113 Ind. 
Cas. 698= A.l.R. 1928 Pat. 568. 

Form and contents— Document containing 

condition to pay interest annually is not a pro- 

note . ... 

Where, on failure of an undertaking to pay inter- 


est annually, embodied in the document, the payee 
could sue for any interest that had become duo 
held, such a clause is repugnant to the essential 
character of commercial document negotiable by mere 
endorsement, and the document is not a pro-note. 68 
Ind. Cas. 461=52 P.L.R. 1922=5 L.L.J. 148= A. 
I.R. 1923 Lah. 29. 

Form and contents. 

A security promissory note does not lose its 
character of being a negotiable instrument by the 
fact that title deeds were deposited as collateral 
security. 71 Ind. Cas. 130=16 M.L.W. 936=1923 
M.W.N. 57=A.I.R. 1923 Mad. 262. 

Form and contents. 

It is a valid pro-note, though the amount is not 
mentioned in the body of the document if it is men- 
tioned somewhere on the document. If the amount 
can be ascertained from the face of the paper, the 
form of expression is immaterial. 70 Ind. Cas. 323 
=11 L.B.R. 439=1 Bur.L.J. 172=A.I.R. 1923 
Rang. 97. 

Form and contents. 

If a chit contains a promise to pay it is a pro- 
missory note if the transaction fall within the mean- 
ing of a promissory note under the Stamp Act. 34 
Ind. Cas. 417 (Mad.). 

Form and contents — Construction — Nego- 
tiability. 

An instrument may be a pro-note without being 
negotiable according to the mercantile usage. 9 S. 
L.R. 150=32 Ind. Cas. 582. 

Form and contents — Construction. 

The question whether an instrument is a pro- 
missory note or not should be judged by the words 
used. A document promissing to pay on demand a 
sum for the price of cloth, is a promissory note. 36 
Mad. 370=24 M.L.T. 513=10 M.L.T. 531=0911) 
2 M.W.N. 380=12 Ind. Cas. 542. 

10. Liability under 

Liability under — Devaswom property — Suit 

on promissory note executed by Uralars of a 
devaswom — Debt borrowed for necessary pur- 
pose of the devaswom — Decree against assets of 
devaswom — If can be passed. 

In a suit on a promissory note where beyond the 
description of the executants as Uralars and the 
statement that the debt had been borrowed for the 
purposes of the devaswom, there is neither al! indi- 
cation in the promissory note that the Uralars wanted 
to exclude their personal liability nor is there any 
promise to pay the debt out of the funds of the deva- 
swom. no decree could be passed against the devaswom 
properties even though the debt might have been found 
to have been Sorrowed for a proper and necessary 
purpose of the devaswom. (1918) 35 M.L.J. 903 f 
I.L.R. 41 Mad. 815 and (1916) 32 M.L.J. 259, 
foil. (1950) 2 M.L.J. 636=A.I.R. 1951 Mad. 423. 
Liability under. 

Name of the person to be bound must appear 
though signed hv an agent on behalf of the master. 
88 Ind. Cas. 1025=41 C.L.J. 535=A.I.R. 1925 Cal. 
1153. 

Liability under. 

If the defendant shows that he executed a promis- 
sory note simply as a ‘name lender’, it means that 
that there was an agreement that the defendant is not 
liable for the money. 7 M.L.T. 85=20 M.L.J. 144 
=5 Ind. Cas. 757. 

Liability under — Chetty agents. . 

Among Nattukottai Chetties it is the practice that 
generally promissory notes are executed by agents on 
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behalf of the firms without adding any qualifying 
words such as “for,” ‘per pro’ or ‘agent’ to thrir 
signatures and to such signature should be deemed to 
be for’the firm. 97 Ind. Cas. 981=1926 M.W.N. 
671=A.I.R. 1926 Mad. 1106. 

Liability — Conditional execution. 

A person signing a promissory note on the condi- 
tion that another should join in the execution and be 
made jointly liable, is not liable, if the latter does not 
so join. 26 M.L.J. 257=15 M.L.T. 204=(1914) 
M.W.N. 250=1 L.W. 243=23 Ind. Cas. 464. 

Liability — Covenant — Breach. 

A, as B’s agent took in the name of a third party, 
a negotiable promissory note from C, B’s debtor for 
the sum due. On settlement of accounts between A 
and B in May 1905 it was settled that A should 
deliver to B the said promissory note duly endorsed. 
A failed to carry out this covenant and B sued in 
December 1906 to recover from A the amount of the 
note. At the settlement of issues A consented to hand 
over the note. As B was unable to sue on the ori- 
ginal note by A’s default to handover the note in 
time it could not be said that B sustained no damage 
and the offer to perform the contract now could not 
affect B’s right of action. B can recover from A the 
note debt. 35 Mad. 639=17 Ind. Cas. 721. 

Liability under— Director— Execution by 

Directors of a Company — Liability of the Com- 
pany. 

A promissory note ran as follows : “We promise 
to pay to Or order the sum of value re- 

ceived’’ and it was signed by two Directors of the 
Company and below the signatures was given their 
description as Directors. Beiow these signatures 
was the signature of the Managing Agents. The 
pro-note also bore the seal of the Company. 

Held, that the pro-note did not bind the Company. 
31 C.W.N. 683=A.I.R. 1927 Cal. 612. 

Liability under — Executants — Description 

as Managing Director does not exclude his per- 
sonal liability. 

An executant’s description as Managing Director 
in the body of the promissory' note has not the effect 
of excluding his personal liability. 

Where the executant, when he put his signature on 
the promissory note, signed his name without any 
qualification whatsoever and did not take any steps 
whatsoever to indicate that he was signing the docu- 
ment not in his personal capacity but for and on 
behalf of the Company and as their Managing Direc- 
tor, r. 

Held, that he was personally liable for the amount 
o»f the promissory note. A.I.R. 1927 Cal. 612. 
106 Ind. Cas. 848=46 C. L. J. 566=32 C. 
W. N. 125= A.I.R. 1928 Cal. 123. 

Liability — Executant — Non-disclosure of 

principal’s name. 

Executant is personally liable where he did not dis- 
close principal’s name at or before execution of a 
pro-note. 57 Ind. Cas. 45 (All.). 

Liability tinder — Executant. 

A bill or a note constitutes only one debt though 
it may give rise to different remedies or causes of 
action. 26 Ind. Cas. 228 (P.C.), Foil. 

If a bill or a not-c is given for a contem- 
poraneous debt, the bill merely suspends a remedy 
and docs not discharge the debt. The maker of ? 
promissory note does not cease to be definite merely 
because the word “Ullitooi'’ is added to his name; 
whether such addition binds the members of his 
family or not, the maker does not cease to be per- 


sonally liable. 34 Ind. Cas. 417 (Mad.). 

Liability under — Executor. 

It appears to be settled law that, upon a contract 
of borrowing made by an executor after the death 
of the testator, the executor is only liable personally, 
and cannot be sued as an executor so as to get exe- 
cution against the assets of the testator. 7 Ch. 123, 
Fbll. 

An exception to the above rule is recognised in 
case there is a necessity to borrow money for the 
purpose of the estate. 66 Ind. Cas. 116=9 O.L.J. 
94= A.I.R. 1922 Oudli 20. 

Liability — Executor — Trustee executor or 

agent executing pro-note — Creditor’s rights — 

Subrogation — Pleadings — Amendment. 

In a suit on a promissory note executed by an exe- 
cutor for a debt borrowed by him bona fide in due 
course of administration of the estate the creditor 
cannot have any direct claim against the testator’s 
estate and cannot have anything higher than a claim 
to be subrogated to the right of the executor to re- 
tain or receive amounts from the estate necessary to 
indemnify the executor against loss. This claim to 
be subrogated is, however of no value if the execu- 
tor had no such right to retain or receive any amounts 
from the estate; in other words, if it cculd be shown 
that the executor has to account to the estate for a 
sum not less than that in respect of which he has the 
right to be indemnified. 

Per Sadasiza Iyer , /.—The Court could not allow 
the creditor in his suit on the note a right of subro- 
gation to the executors to indemnify against the es- 
tate, for he had not made the necessary allegations in 
his plaint. 33 M.L.J. 631=22 M.L.T. 391= 
(1918) M.W.N. 110=6 L.W. 722=43 Ind. Ca>. 
760. 

Liability — Executor — Personally liable — 

Charge on the estate. 

When an executor executes a promissory note in 
bis capacity as executor for purposes of the estate 
to which he is appointed executor, the creditor is not 
entitled to a decree charging the estate with the 
amount due under the note. The executor is per- 
sonally liable on the note. 33 M.L.J. 259, Foil. 
22 M.L.T. 380=6 L.W. 640=0917) M.W.N. 
744=43 Ind. Cas. 865. 

Liability — Executor — Personal liability. 

For money lent to the executors, they are person- 
ally liable and judgment cannot be directed against 
the assets of the testator. 11 Bom. L.R. 250=2 
Ind. Cas. 161. 

Liability — Extinguishment of — Execution 

of fresh promissory note. 

A promissory note executed by a number of per- 
sons is extinguished as against all the executants 
by the holder accepting in lieu thereof of a fresh 
note from some of the executants of the old note, 
and a suit cannot be brought on the discharged note 
against those of the executants who have not joined 
in the second note. The case of a mortgage might 
stand on a different footing. 12 Bur. L.T. 65=10 
L.B.R. 4=51 Ind. Cas. 577. 

Liability under — Guardian — Guardian exe- 
cuting pro-note and accepting personal respon- 
sibility — Pro-note enforceable against guar- 
dian . 

It is open to the guardian to undertake to pay per- 
sonally a debt due by the estate and there is no 
want of consideration if creditor agrees to accept 
the guardian's personal responsibility instead of hav- 
ing recourse against the estate. 
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A person executing a negotiable instrument will be 
personally liable unless there is a clear indication in 
tlie document that he does not intend to incur per- 
sonal liability but limits the recourse of the payee or 
holder to the person whom or the estate which he 
represents as trustee, executor, guardian or agent. 
91 Ind. Cas. 879= A. I. R. 1926 Mad. 447. 

Liability — Guardian — Minor — Personal lia- 
bility. 

A minor is not liable for a promissory note signed 
by his guardian. The guardian is liable in his pri- 
vate capacity. 2 Ind. Cas. 403 (All.). 

Liability — Head of Mutt — Suit on — Head 

of Mutt, executing — Whether personally liable. 

The head of a Mutt is personally liable on pro- 
missory notes executed by him unless he has contrac- 
ted himself out of such liability. 17 R. R. 345, Foil. 
26 Ind. Cas. 356 (Mad.). 

Liability — Joint executants. 

When two Chetty firms sign joint and several pro- 
missory notes, they are both jointly interested in the 
moneys borrowed. 8 Bur. L.T. 1=8 L.B.R. 168 
=26 Ind. Cas. 253. 

Liability under — Joint family. 

One of mree brothers forming a joint Hindu family 
executed a promissory note in consideration of the 
amount due to the creditor in respect of joint busi- 
ness and the creditor sued all the three brothers no 
only upon the instrument but also upon the or-gi 


consideration. 

Held, that all the three brothers were liable. A. 
I. R. 1918 P.C. 146, Rcl. on. 105 Ind. Cas. 421 
=4 O.W.N. 999= A. I. R. 1927 Oudh 528. 

Liability— Joint family— Execution by mana- 
ger— Liability of other members. 

All 1 lie members of a joint Hindu family carrying 
on a joint trade are liable on a promissory note exe- 
cuted by the manager for a debt due by it to the pro- 
mise or assignee. 3 L AV. 463—33 *nd. Cas. 691. 

Liability under— Karta. 

Where a promissory note is signed by the karta alone 
of a joint Hindu family he cannot be said to have 
signed on behalf of the other members of the family 
if l heir name* does not appear in the pro-note. Such 
promissory note gives no cause of action against 
other members of the joint family than the karta him 
*elf and hence no question under S’. 91, Evidence Act, 
arises. Such a case is different from one where the 
pro-note is merely inadmissible for non-compliance 
with the provisions of the Stamp Act. 88 Ind. Cas. 
1025=41 C.L.J. 535= A. I .R. 1925 Cal. 1163. 

Liability under— Partner . 

A pro-note was headed “The Lahore Cotton Baling 
Press’’ and signed by one G alone. A suit was 
brought against C and II alleging that H was the 
partner and thus liable. 

Held, that the fo:m of the document showed that 
H was not liable. Ill Ind. Cas. 645=A.I.R. 1923 

Lah. 722. 

Liability — Tarwad property — Execution by 

manager — Karnavan — Not signed as such — Lia- 
bility of Tarwad. 

In a suit based on a promissory note executed by a 
deceased Kurnavatt but not signed by him as such, a 
decree cannot he passed against the TaTwnd property. 
(1914) M.W.N. 782=27 M.L.J. 595=26 Ind. 

Cas. 750. 


Liability under — Trustee. 

A promissory note was executed by the Uralars of 
a devaswom promising to pay “in our capacity as 
Uralars of the devaswom to pay and that the amount 
that has h en taken in cash is due to you from the 
d* vi»a worn.” 


Held , that the plaintiff was entitled not only to a 
personal decree against the Uralars but also against 
the devaswom provided that there was necessity to 
borrow on behalf of the devaswom. 92 Ind.* Cas. 
481=22 M.L.W. 749=1926 M.W.N. 36=A.I.R. 
1926 Mad. 249=49 M.L.J. 717. 

11. Loss of note. 

Loss of note — Necessity of satisfactory 

explanation — Right to rely upon relative and 
ancillary document, when arises. 

Where a party institutes a suit on promissory note, 
he must produce that promissory note or give a satis- 
factory explanation's to why he is unable to produce 
,it. If there is a satisfactory explanation of the ab- 
sence of the promissory note, then no doubt in justice 
and in equity, he is entitled to rely upon a relative 
and ancillary document such as a receipt which form- 
ed part of the same document upon which both the 
promissory note and the receipt are inscribed. But 
where he is concealing the promissory note from the 
Court, withholding from the Court information which 
the Cburt is entitled to have, in a consideration of the 
dispute between the parties, he is not entitled to rely 
upon any such relative and ancillary document as the 
receipt which relates to the promissory note. A.I.R. 
1934' All. 837=151 Ind. Cas. 123. 

Loss of note — Suit on lost promissory note — 

Loss of note not adequately explained — Defend- 
ant pleading satisfaction — Presumption against 
plaintiff — Other evidence supporting defend- 
ant — Dismissal of suit. 

Where the plaintiff sued on a lost promissory note 
but did not satisfactorily explain the loss of the note 
and the defendant contended that the note contained 
an endorsement “excused” in lieu of his services to 
the promisee and the evidence showed that the de- 
fendant’s version was more probable, held, that the 
non-production of the note was an important element 
to be taken into account, and that under the circum- 
stances of the case the suit should be dismissed. 1930 

M.W.N. 417. . . . 

Loss of note — Filed with plaint — Missing 

from Court’s Records — Suit if fails. 

A plaintiff’s suit on a promissory note cannot fail 
by reason of his inability to produce the original docu- 
ment before the Court owing to its having been stolen 
or mislaid from the Court’s Records. 19 C.W.N. 
860=31 Ind. Cas. 30. 

12. Original cause of action. 

Original cause of action. 

Suit on pro-note by pardanashin lady — Note found 
not genuine but amount found due on previous tran- 
saction; 

Held, that plaintiff was entitled to fall back upon , 
original loan. A.I.R. 1938 All. 504=1938 A. W.R. 
517=1938 A.L.J. 773=1. L.R. (1938) All. 741= 
177 Ind. Cas. 815. 

Original cause of action — Promissory note 

inadmissible for not being properly stamped — 
Suit on original consideration. 

In a case of a loan and a promissory note, the lat- 
ter being inadmissible in evidence being not properly 
stamped, a suit on the original consideration can be 
maintained. Whether the loan was anterior to or. si- 
multaneous with the promissory note is immaterial. 
A.I.R. 1938 Bom. 286=40 Bom. L.R. 174=175 
Ind. Cas. 540. 

Original cause of action — Pro-note insuffi- 
ciently stamped — Bar of S. 35, Stamp Act and 
S. 91. Evidence Act — Instrument given as col- 
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lateral security or conditional payment or not 
■embodying all terms of contract. 

Per Full Bench, Stodart, J ., contra. — If the pro- 
missory note embodies all the terms of the contract 
and the instrument is improperly stamped, no suit on 
the debt will lie. Section 91, Evidence Act, and S. 
35, Stamp Act bar the way. But if it does not em- 
body all the terms of the contract, the true, nature ot 
the transaction can be proved and where an instru- 
ment has been given as collateral security or by wav 
of conditional payment, a suit on the debt will lie. 
The fact that the execution of the promissory note is 
contemporaneous with the borrowing cannot exclude 
the possibility of the instrument having been given 
as collateral security or by way of conditional pay- 
ment. Whether a suit lies on the debt apart from the 
instrument, therefore, depends on the circumstances 
under which the instrument was executed. A.I.R. 
1938 Mad. 785=1938 M.W.N. 722=(1938) 2 M. 
L. J. 189=48 L. W. 220=1. L.R. (1938) Mad. 933 
=177 Ind. Cas. 236 (F.B.). 

[Overrules A.I.R. 1926 Mad. 1148=98 Ind. 
Cas. 75.] 

Original cause of action — Hand-note inad- 
missible — Claim on original loan. 

A persson is entitled to recover his claim on the 
original loan when the suit on the hand-note fails 
either because the payee is not mentioned or because 
the hand-note is not admissible in evidence provided 
that a proper case has been made out in the plaint 
or the plaint has been amended to state the facts neces- 
sary in support of the claim. A.I.P. 1938 Pat. 
205=17 Pat. 268=4 B.R. 580=19 P.L.T. 579 
=175 Ind. Cas. 354. 

Original cause of action — Loan independent 

of note — Loan completed before its execution 
— Note inadmissible. 

Where the plaint makes it clear that the loan was 
independent of the hand-note and that, as a matter 
of fact, the taking of the loan was completed before 
the execution of the hand-note which was taken in 
support of the loan, if the pro-note is inadmissible, 
not being in accordance with law. it is open to the 
creditor to sue on the original consideration and the 
plaint need not be amended. A.I.R. 1937 Cal. 241 
=41 C.W.N. 537=65 C.L.J. 151=170 Ind. Cas. 
758. 

Original cause of action. 

A creditor has a right to base his claim on pro- 
missory note, or in the alternative, on the original 
consideration. A.I.R. 1937 Oudh 65=1936 O.W. 
N. 1008=12 Luck. 472=165 Ind. Cas. 578 (2). 

Original cause of action — Note inadmissible 

— Suit, if lies. 

An implied contract to re-pay money lent always 
arises from the fact that the money is lent, even 
though no express promise, either written or verbal, 
made to re-pay it. The fact that money has been 
lent, therefore, gives a cause of action to the plain- 
tiff which is independent of the promissory note. 
As soon as the plaintiff in such a case proves that 
he paid to the defendant a sum of money by way 
of loan, he is entitled to gel back the money lent with 
interest, though the promissory note cannot be intro- 
duced in evidence on the ground of insufficiency of the 
stamp. A.I.R. 1936 Cal. 170=62 C.L.J. 289=40 
C.W.N. 473=166 Ind. Cas. 152. 

Original cause of action — Note inadmissible 

— Suit on cause of action independent of note. 

If a promissory note is inadmissible in evidence 
on account of its being insufficiently stamped, the 
plaintiff is entitled to sue on a cause of action 


which is> independent of the promissory note. It is 
not necessary that there should be an independent 
express contract prior to the execution of such a 
promissory note. A.I.R. 1936 Cal. 127=62 C.L. 
J. 545=40 C.W.N. 696=167 Ind. Cas. 441. 

Original cause of action — Distinction bet- 
ween note executed for antecedent debt and for 
contemporaneous loans — Theory of conditional 
payment — Evidence Act, S . 91 . 

Where a promissory note is given for an anteced- 
ent debt and the note turn s out to be inadmissible 
in evidence, a suit can be brought on the original 
debt. 

The better opinion with regard to contemporane- 
ous loans and promissory notes is that where the 
promissory note is the consideration for the loan, 
the debt cannot be proved aliunde and this view is 
in accordance with S. 91, Evidence Act. Whether 
a promissory note is given as a conditional payment 
or evidences the contract itself depends on the facts 
but where the promissory note itself contains all the 
terms in the absence of any evidence to the contrary, 
it must be accepted as the contract and no contract 
aliunde can be proved. A great deal must depend 
upon what appears on the face of the document. A. 
IR. 1936 Mad. 179=59 Mad. 268=1935 M.W.N. 
855=43 L.W. 145=70 M.L.J. 267=161 Ind. Cas. 
273 (F.B.). 

. Original cause of action. 

When a suit is based wholly on a contract consist- 
ing of an inadmissible promissory note or hundi , it 
must fail 'because the note cannot be produced and 
the claim cannot be proved aliunde. But where it is 
possible to find for a creditor a cause of action apart 
from the inadmissible security, it would be contrary 
to the elementary principles of justice to deprive the 
creditor of his money. 

The suit was based on accounts and the hundi s, 
though inadmissible were not even produced 'with the 
plaint. The account represented a series of loans 
between the parties and the hundis were mere subsi- 
diary guarantees for these loans; 

Held, that the creditor was entitled to recover the 
money which he lent to debtor and that his cause of 
action for its recovery was distinct from the inadmis- 
sible hundis. A.I.R. 1936 Pesh. 143. 

Original cause of action — Note and voucher 

executed at some time — Voucher giving all par- 
ticulars of loan and signed by debtor — Pro-note 
insufficiently stamped — Suit, if lies — Amend- 
ment. 

At the time the loan was made, two documents were 
executed, one being a promissory note and the other, 
a voucher. On the face of it, the voucher contained 
all the terms of the loan and was signed bv the debtor. 
It was intended to be the record of transaction and 
the note was given as a collateral security. The note, 
however, was understamped. The claim in the plaint 
was based on the note alone. The plaintiff's prayer 
for amendment of the claim so as to introduce a claim 
on the loan was refused. On the date of the prayer, 
the claim was already time-barred: 

Held, that there was a cause of action upon the 
loan independently of the promissory note and the 
creditor might prove and succeed upon it. 

Held, also that the original prayer for amendment 
should be granted. (1936) 164 Ind. Cas. 773=39 C. 
W.N. 1235. 

Original cause of action — Suit in alternative, 

i.e., on note or on consideration. 

In a suit on a promissory note, the plaintiff can put 
his case in an alternative form and sue for money on 
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basis of original consideration, but, if he does not base 
his case in the plaint on the original consideration, he 
is out of Court when the promissory note is inadmis- 
sible in evidence being insufficiently stamped. 

Where a promissory note is given which is insuffi- 
ciently stamped, the plaintiff is entitled to succeed only 
when his right to obtain relief is independent of the 
promissory note, that is to say, if the plaintiff’s cause 
of action to recover the money had become complete 
before the execution of the promissory note, he would 
be entitled to sue and succeed on the original consi- 
deration if the promissory note is rejected by the 
Court. A.I.R. 1935 Cal. 6^8=39 C.W.N. 1241=159 
Tnd. Cas. 

Original cause of action. 

Where there is a loan independently of the note, the 
creditor is not debarred from suing on the original 
cause of action by the fact that the cause of action 
arose out of the same transaction in the course of 
which the promissory note was “executed.” A.I.R. 
1935 Oil. 102=38 C.W.N. 1146=60 C.L.J. 91= 
155 Tnd. Cas. 1109. 

Original cause of action — Invalidity of note 

— Payee’s right to fall back on original conside- 
ration. 

The correct rule based on true principle is that even 
where the loan is not antecedent to and independ- 
ent of, the promissory note but is contemporaneous 
with it, the lender, when the note turns out to be in-, 
valid, can fall back upon the original contract, ex- 
pressed or implied arising from the loan. 

Section 91 ; Evidence Act. merely provides that the 
cotract emltodied in the bill shall be proved by the 
bill itself ; but this does not mean or imply that the 
bill has either destroyed or superseded the original 
right and the said section does not stand in the way of 
the lender falling hack on the original loan. A.I.R. 
1935 Mad. 206=43 L.W. 48=160 Tnd. Cas. 1069. 

Original cause of action. 

Whether, when a bill or a note is found to be in- 
admissible in evidence, the payee can sue on the ori- 
ginal consideration depends upon whether the cause 
of action with regard to the original consideration is 
one which is complete in itself and the debtor then 
gives a bill or note to the creditor for payment of the 
money at a future time. Tf this be so. then the plain- 
tiff may disregard the promissory note if he chooses 
and sue upon the original debt. Where the original 
cause of action iv a hill or note itself and docs not 
exist independently of it, then the plaintiff cannot dis- 
regard the note and sue for the original consideration. 

A.I.R. 1934 Cal. 554=61 Cal. 433=38 C.W.N. 488 
= 150 1 1 ul. Cas. 982. 

Original cause of action — Pro-note not paid 

at maturity — Creditor, if can sue on original 
debt . 

When a cau-c of action for money lent is once com- 
plete in itself, and the debtor then gives a promissory 
note to the creditor for payment of the money at a 
future- time, the creditor, if the note is not paid at 
maturity, may always, as a ru'c ; sue for the original 
consideration, provided tliat lie has not endorsed or lost 
or parted with the note under such circumstances as to 
make the debtor liable upon it to some third person. 
A I R. 1934 Mad. 503=67 M L. J. 30=40 L.W. 167 
= 155 Ind. Cas. 164. 

Original cause of action — Note and loan 

simultaneous — Right to recover. 

If the parties to a promissory note had no intention 
of reducing any contract to writing and regarded the 
note as a valuable chattel, then when the note turns 


out to be valueless, a claim for return of the money 
may be treated as a claim for return of the price paid 
for the note . Whatever the nature of the contract may 
be, the existence of the promissory note offers no> 
obstacle to a suit based upon it, when there i9 no- 
intention to reduce the terms of the contract to writ- 
ing. But in cases where an intention to reduce the 
terms of the contract of loan to writing existed and 1 
the document, in addition to being a promissory note 
which can be treated as potential cash, forms a re- 
cord of the contract, there is nothing to preclude the 
application of S. 91, Evidence Act. A.I.R. 1933 
Nag. 57=29 N.L.R. 131=144 Ind. Cas. 745. 

Original cause of action — Inadmissible hand- 

note for payment of money at a future time — 
Parole evidence of transaction. 

Where a cause of action for money is once com- 
plete in itself and the debtor then gives a hand- 
note to the creditor for payment of the money at a 
future time, if the hand-note is inadmissible in evid- 
ence, the creditor may sue for the original considera- 
tion in which parole evidence of the transaction may 
be adduced. A.I.R. 1933 Pat. 575=14 P.L.T. 651 
= 12 Pat. 862=146 Ind. Cas. 471 (F.B.). 

Original cause of action — Technical defect 

in — Failure of suit — Suit, when can be based on 
original loan. 

Where, on account of some technical defect in a 
hand-note, a suit on it fails and the plaintiff seeks to 
get a decree on the loan itself, no decree can be passed 
unless the original plaint contains a specific case to 
that effect or the plaint is amended accordingly. A. 

I R- 1932 Pat. 324=13 P.L.T. 506=142 Ind. Cas. 
i63. 

Original cause of action — Proof of original 

contract — Admissibility. 

If a debtor gives to his creditor a promissory-note 
in payment of the debt but the promissory-note turns 
out to l>c invalid for want of stamp, the creditor is 
entitled to enforce payment of the debt as if no such 
instrument had been taken by him. 

Section 91, Evidence Act, does not preclude proof 
of the original debt in such a case. A I.R. 1931 
Nag. 113=27 N.L.R. 56=134 Ind. Cas. 283. 

Original cause of action — Pleadings. 

Where, in a suit on a promissory-note, the nolo is 
not admissible in evidence as not being duly stamped, 
the plaintiff can recover on the original consideration 
if the plaint disclosed a cause of action on which the 
plaintiff can succeed independently of the pro-note. 
A.I.R. 1931 Rang. 139=9 Rang. 56=134 Ind. 
Cas. 737. 

Original cause of action — Unstamped note — 

Suit on original cause of action — Maintainabi- 
lity. 

Where there is a loan independently of the promis- 
sory note the creditor is not debarred from suing on 
the original cause of action by the fact that the cause 
of action arose out of the same transaction in the 
course of which the promissory’ note was executed. 
34 C.W.N. 554. 

Original cause of action — Debt can be prov- 
ed independently of the pro-note. 

Where a person has contracted a debt and has also 
executed a pro-note in favour of his creditor, the cre- 
ditor can bring a suit for the money lent and evidenced 
by a pro note and can prove the debt independently of 
the pro-note. S. 91 does not stand in his way. 119 
Ind. Cas. 865=6 O.W.N. 649= A. I.R. 1929 Oudh 
309. 

Original cause of action. 

Where a transaction may be regarded as a loan in 
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respect of which the promissory note is passed as 
payment, if the promissory note is insufficiently stamp- 
ed, the plaintiff can proceed with the suit on the loan 
24 Bom. 360, Foil. 102 Tnd. Cas. 138=29 Bom. L. 
R. 432= A. I. R. 1927 Bom. 437. 

Original cause of action. 

Where a suit is brought on a promissory note and 
the plaintiff cannot have recourse to it as a piece of 
evidence, S. 91 is not a bar to the plaintiff succeed- 
ing in his suit if he can prove his claim by other 
evidence. 24 Bom. 360, Foil. 95 Ind. Cas'. 847= 
28 Bom. L.R. 631=A.I.R. 1926 Bom. 357. 

Original cause of action. 

Where the promissory note is not the original con- 
tract but. is a mere collateral secu r ity or instrument 
by which jiayment of the original debt might be 
facilitated, in other words, the cause of action was 
complete before the promissory note is given and 
there is an independent admission of the loan quite 
apart from the promissory note, 

Held, that even though the plaintiff i s debarred 
from supporting his claim by the promissory note, 
he is competent to maintain his l uit upon the original 
contract. 96 Ind. Cas. 445=7 Lah. 206=27 P L 
R. 738=A.I.R. 1926 Lah. 356. 

Original cause of action — Consideration a 
contemporaneous or antecedent debt — Pro-note 
operates only as suspension of remedy of the 
original debt — If pro-note becomes unenfor- 
ceable. original remedy revives. 

When a promissory note i s taken for a contempo- 
raneous debt, the balance of opinion is that the execu- 
tion or the promissory note does not discharge Ihc 
debt, but only suspends the creditor’s ordinary re- 
medy on the debt during the currency of the pro- 
missory note and that when the promissory note is 
taken for an antecedent debt, the promissory note 
operates only as a suspension of the ordinary remedy 
until it matures or is enforced. If then the promis- 
sory no*c is unenforceable in law. the ordinary re- 
medy on the original debt is revived and is enforce- 
able provided it is not barred by limitation. 24 Bom. 
360; A.I.R. 1922 Mad. 181 and 36 All. 250 Foil 
98 Tnd. Cas. 75=1925 M.W.N. 757=A.I.R. 1926 
Mad. 1148. 

Original cause of action. 

Where the loan transaction and the promissory noic 
constitute one and the same transaction and were 
a:tually contemporaneous, and the suit was based 
upon the promissory note alone, and there was no sug- 
gestion that it was maintainable without the promis- 
sory note or that it was a case founded upon a claim 
merely for money lent, held, that if the pro-note can- 
not be proved, the suit fails. 9 M.L.T. 281 Foil 
95 Tnd. Cas. 348=7 P.L.T. 589=1926 P.H.C.C 
158= A.I.R. 1926 Pat. 432. 

-Original cause of action. 

When a plaintiff sues on a promissory note simply 
and solely without adding an alternative cause of 
action based on the original loan, he should be al- 
lowed to succeed on such original cause of action 
after necessary' amendment.. 89 Ind. Cas. 425=4 
Bur. L. J. 141=3 Rang. 183=A.I.R. 1925 Rang. 
282 f F.B. ) . 

Original cause of action — Without alter- 
native plea creditor cannot fall back on plea 
of money lent. 

^ — is lent and at the same time a pro- 

missory note is given therefor the creditor can sue 
for the money due as on the original contract of loan. 
But where a suit is filed on a promissory note and 
the plaintiff fails to prove execution against one of 


the defendants he cannot in the same suit fall back 
on his cause of action as if it were a suit for money 
lent. There must be a plea to that effect. 84 Ind. 
Cas. 199=3 Bur. L.J. 127=A.I.R. 1925 Rang. 37: 

Original cause of action. 

If a creditor has a cause of actibn for the reco- 
very of money for which his debtor has executed a 
promissory note separate from, and independent of, 
the note, he can recover upon such cause, in case the 
note for anv reason cannot be put in evidence. (34' 
All. 158, Foil) . 74 Ind. Cas. 359=4 L.R. A. (Civ.) 
377= A.I.R. 1923 All. 529. 

Original cause of action. 

Though the promissory note sued upon is a fore- 

gcry by reason of the alteration of figures in the note 
the plaintiff would succceed on proof of the priupi 
loan by independent evidence. 68 Ind. Cas. 331= 
A.I.R. 1923 Cal. 318. 

Original cause of action — Suit on — Note 

found to be a forgery — Decree cannot be given 
on any previous oral agreement. 

The plaintiff sued on a promissory note alleged to 
have been executed by the defendant in consideration 
of certain sums due. The defendants denied having 
executed the promissory note, but he was suspected to 
have substituted a forged promissory note for the one 
which lie had written. The Finger Print Bureau at 
Allahabad were of 1 he opuiion that the finger printed 
on the document did not agree with those of the 
defendant. The trial Court held that, the plaintiff is 
entitled to sue on the oral settlement made l>efore 
the promissory note was given, and on the basis of 
that settlement it had given the plaintiff a decree for 
the full amount claimed. The plaintiff had no- 
where stated that he wished to change the basis of 
his suit and fall back on the oral settlement, nor had 
he asked to be allowed to amend his plaint. The 
suit had been based throughout solely on the pro- 
missory note. 

Held when it has been found that the promissory 
note sued upon is a forgery', the claim must neces- 
sarily fail. 80 Ind. Cas. 266= A.I.R. 1923 Lah 
628. 

Original cause of action — Effect on previous 

debt . 

The execution of a promissory* note in satisfaction 
of a debt docs not necessarily mean that the original 
debt is extinguished but the note may operate as a 
substitute for that debt and the original debt is kept 
in abeyance pending the discharge or otherwise of 
the promissory note. It is, however, certainly open 
to parlies to treat that original debt as discharged and 
substitute therefor the obligation under the promis- 
sory note. 72 Ind. Cas. 189=46 Mad 415=17 M 
L. W. 314=1923 M.W.N. 91=A.I.R. 1923 Mad.' 
317=44 M.L.J. 206. 

-Original cause of action. 

Where there was no intention on the part cf both 
parties that (lie taking of the promissory notes was 
to be the absolute discharge of so much of the debt, 
and the notes fail and no third party is endangered 
the creditor is entitled to fall back on the original 
consideration. 76 Tnd. Cas. 522=1 Rang. 121= 
A.I.R. 1923 Rang. 254. 

— —Original cause of action — Consideration — 
Suit on — Plaint alternative claim in — Proce- 
dure. 

The holder of a promissory note executed ior an 
existing liability can include in his plaint both claims 
in the alternative. If he sues on one cause of action 
and the right to sue thereon is not free from doubt 
the Court should direct the plaint to be amended so 
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as to convert it into a suit on both causes of action 
or treat it as amended and decide the case finally. 
If in such suit the promissory note is not returned to 
the defendant, he is entitled to be indemnified against 
possible future liability thereunder. 59 Ind. Cas. 
363=12 M.L.YV. 147. 

-Original cause of action. 

Where the hand-note was executed and was sought 
to be used only with a view to bind the defendant 
in order to afford evidence of the loan having been 
given; it is open to the plaintiff toj)rove his case 
by other evidence if the hand-note be held to be ^in- 
admissible in evidence, for want of stamp. '60 
Ind. Cas. 652=2 P.L.T. 184=A.I.R. 1921 Pat. 
318. 

Original cause of action — Cause of action 

for money complete in itself — Debtor then giv- 
ing note to creditor for payment in future — Cre- 
ditor can sue for original consideration. 

When a cause of action for money is once com- 
plete in itself, whether for goods sold or for money 
Icnt^ or for any other claim, and the debtor then gives 
a bill or note to the creditor for payment of the 
money at a future time, the creditor, if the bill or 
note is not paid at maturity, may always, as a rule, 
sue for the original consideration provided that he 
has not endorsed or lost or passed with the bill or 
note, under such circumstances as to make the debtor 
liable upon it to some third person. 7 Cal. 256, Foil. 
60 Ind. Cas. 385=2 P.L.T. 323= A. I. R. 1921 
Pat. 317. 

Original cause of action — Consideration — 

Suit on — When decree to be given — Form of de- 
cree — Note not returned. 

Where a promissory note has been executed f :r an 
existing liability, a plaint can comprise either or both 
the claims, vis-, on the promissory note and on the 
existing liability. If a plaintiff sues on one of such 
causes of action and the right to sue thereon is not 
free from doubt, it is always open to the Court (and 
it is desirable), to direct the p’nintiff to amend the 
plaint as to convert it into a suit based on both 
causes of action or treat it as so amended and then 
to decide the suit once for all. 12 L. W. 147=59 
Ind. Cas. 363. 

Original cause of action. 

When a pro-note is not admissible in evidence, the 
holder can sue on the original consideration and if 
the debt is admitted by the defendant, the pro-note 
need not be proved. 13 S.L.R. 169=57 Ind. Cas. 
386 • 

Original cause of action. 

If in a suit upon a hand note, alleged to have been 
executed after the adjustments of accounts between 
die parties, the hand-note is proved to be a forgery, 
the plaintiff is entitled to sue on the original consi- 
deration. 1 Pat. L.T. 203=55 Ind- Cas. 556. 

Original cause of action. 

It is only where a promissory note is invalid owing 
to some inherent defect therein, that the party suing 
is entitled to fall back on an action for money had 
and received to his use. 18 A.L.J. 81=54 Ind. 
Cas. 124. 

Original cause of action. 

Where money is lent and at the same time a pro- 
missory note is given for the loan, the creditor can 
sue for the money due as on the original contract *f 
the pro-note cannot he proved. 10 L.B.R. 55=12 
Bur. L.T. 1.37=54 Ind. Cas. 8+ (F.B.). 

Original cause of action. 

Fvcn apart from the promissory note, the plaintiff 
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had a cause of action on the settlement of account on 
which the note was based.- The fact that there may 
be an unsettled account between the parties is insuffi- 
cient to restrain a suit on that cause of action. 49 
Ind. Cas. 191 (Mad,). 

Original cause of action. 

When a plaintiff relies solely on a hundi, as the 
basis of his claim, he cannot be allowed, in appeal, to 
fall back upon the original transaction. When the 
consideration for the execution of a liundx forms part 
of the transaction relating to its execution the person 
in whose favour it is executed has no cause of action 
independently of the hundi. 40 P.W.R. 1917=63 P. 
R. 1917=38 Ind. Cas. 623. 


Original cause of action. 

The dismissal of a suit on a promissory note does 
not bar a fresh suit on the original cause of action. 
27 M.L.J. 728=1 L.W. 1070=27 Ind. Cas. 116. 


■Original cause of action. 


Original cause 01 auiyu. . . 

A suit on the original consideration of a prom 9 - 
ory note is maintainable though a suit on the pro- 
nissory note itself has been dismissed on the ground 
,f material alteration. The causes of aetjon i " «« 
wo suits arc distinct. 41 I. A. 142=18 C.W.N. 617 


Original cause of action. 

Where the cause of action is once complete and a 
negotiable instrument is given in respect thereof, a 
suit may be brought on the original consideration 
provided that plaintiff has not endorsed or lost or 
parted with the instrument. 7 A.L.J. 459=6 Ind. 
Cas. 126. See also 11 U.B.R. (1914) 13=24 Ind. 
Cas. 721. ♦ 


Original cause of action. 


Where** a promissory note was invalid for want of 
stamp, a suit can lie on the settlement of accounts and 
the oral agreement to pay, that pneoeitod -the i note. 
26 M.L.J. 19, Foil. 15 M.L.T. 243-23 Ind. 
85 . 


Original cause of action. 

A promissory note, executed for a previous debt, 
is only a conditional satisfaction of the debt. If 
the note is endorsed to a third person, n 0 suit can 
lie on the original debt. 35 Mad. 639=17 Ind. Cas. 

721 

Original cause of action — Stamp — Not pro- 
perly cancelled— Other evidence of loan 

Where in a suit upon a promissory note the note 
is inadmissible because the stamp on it is ineffectually 
cancelled the plaintiff may rely upon other evidence 
regarding the loan. 23 Cal. 851; 24 Bom. . 360; 28 
Bom 432; 6 Ind. Cas. 126, Approved. 34 All. 158 
=9 A.L.J. 72=13 Ind. Cas. 138. 

Original cause of action. 

Where a document which cannot be used in evid- 
ence is executed to prove a complete pre-existing 
right, a suit may be maintained on the original right 
unless a merger is proved. But when the docu- 
ment is executed as the evidence and record of that 
obligation, a suit to enforce it can lie only on the 
document itself. 21 M.L.J. 462=10 M.L.T. 55 
10 Ind. Cas. 177. 

Original cause of action— Consideration- 

Suit on — Defective stamp — Suit may be brought 
even when promissory note taken in the same 

transaction. 

A plaintiff may rely on his cause of action for 
money lent, though he has at the time of the loan, 
accepted an unsufficiently stamped promissory note 
for the amount of the loan and his suit brought on 
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the said note has failed for defective stamp. 6 N.L. 
R. 125=8 Ind. Cas. 281. 

13. Right to sue. 

Right to sue — Several payees — One of them 

alone, if can sue. 

One of several payees of a negotiable instru- 
ment cannot sue alone without joining the other pro- 
misees either as plaintiffs or defendants. Where, out 
of the two persons entitled to sue on the promissory 
note, one alone brings a suit and the other is made a 
defendant after the period of limitation has expired, 
there is no properly constituted suit within the period 
of limitation and the suit is, therefore, barred by 
time. A.I.R. 1942 Oudh 202=1941 O.W.N. 1357= 
1942 A.W.R. (C.C.) 8=198 Ind. Cas. 98. 

Right to sue. 

No one can maintain a suit on a promissory note 
except the holder thereof. The fact that the holder 
has been made a party and has admitted that he is 
only the plaintiffs benamidar makes no difference. 

Semble: It may be that the suit can be proceeded 
with if it had been based on the consideration and 
not on the notes. 58 Cal. 752=53 C.L.J. 37=131 
Ind. Cas. 570= A. I. R. , 1931 Cal. 3S/=35 C.W. 
2f. 53. 

Right to sue — Benami payee. 

A person whose name does not appear in the pro- 

missory note* cannot sue on it alleging that the payee 
under the promissory note was a benatvwlar for him- 
self. A.I.R. 1926 All 70. Fod. 100 Ind. Cas. 10 
=50 Mad. 548=25 M LAV. 411= A.I.R. 1927 
Mad. 219=51 M.L.J. 856 

Right to sue — Identity of payee. 

If the promissory notes had been executed in favour 
of the plaintiff, an allegation that lit was not the 
beneficial owner of the money would not afford a 
•defence to the suit. But where the defendants urge 
that the notes were given not to the plaintiff but to 
" a firm which happens to possess the same name as 
the plaintiff and is the property of his father this 
raises a question not of benami, but of identity of 
the person to whom the note was given, and the 
plaintiff cannot succeed till the matter has been 
determined in hi, favour. 62 Ind. Cas. 210=33 C. 
L.J. 132= A.I.R. 1921 Cal. 4.30. 

Right to sue — Minor payee. 

A promissory' note was executed to “A, son of the 
senior paternal uncle and guardian of minor B 
after deducting a sum in respect of a pro-note exe- 
cuted in favour of guardian of B” . 

Held, that the real payee was the minor and not the 
guardian. 115 Ind. Cas. 830=29 M.L.W. 551= A. 
I.R. 1929 Mad. 284= 56 M.L.J. 399. 

Right to sue— Note in favour of Govern- 
ment. 

The memliers of a nanchayat cannot sue on a pro- 
missory note in favour of the Sircar daulatmadar 
through a member of the panchayat. Only Govern- 
ment can authorize a suit on such a promissory note 
100 Ind. Cas. 859= A. I.R. 1928 Lah. 33. 

14. Suit on. 

Suit on — Place of cause of action. 

Per IVadia, J . — The cause of action on a negotiable 
instrument generally arises, wherever any one of the 
-facts occurred. The place of the making of the pro- 
missory-note is an essential part of the cause of 
action. It may sometimes happen that a promissory- 
note is executed in one place but delivered to the 
promisee at another place and that money due there- 
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under is payable at a third place. In such a case, 
part of the cause of action aris.es at any one of 

these places, and a suit may be filed at any one of 

those places at the plaintiff's option. The place of 

payment is the place of performance of the promise 
contained in the promissory-notes. Such a place may 
be mentioned either expressly in the note or may be 
inferred by implication. It is for the Court to de- 
termine the place where, in the performance of the 
promise contained in the promissory -note, the money 
was expressly or impli°dlv pavable by the defendant. 
A.I.R. 1942 Bom. 251=44 Bora.L.R. 495=1. L.R 
(1942) Bom. 620=203 Ind. Cas. 27. 

Suit on — Jurisdiction. 

In a suit on a pro-note the defendant disputed 
the Court’s jurisdiction to try the suit and filed a 
counter-claim in the nature of a separate suit for 
accounts but subsequently withdrew it. It was con- 
tended that by filing the counter claim, the defend- 
ant had submitted to the jurisdiction of the Court: 

Held, Per JVadia, J.; that the counter-claim was 
as it were a separate suit and having been abandoned, 
no question of submitting to the jurisdiction of the 
Court in respect of the suit arose. A.I.R. 1942 
Bom. 251 = 1. L.R. (1942) Bom. 620=44 Bom.L. 
R. 495=203 Ind. Cas. 27. 

Suit on. 

A, H and C forming syndicate to operate mining 
rights called B — Syndicate registered limited liability 
company under name M — H financing company but 
dying — G appointed administrator to his estate — 
Statement of account prepared showing balance due by 
A to estate of H — Endowment on it by A that he 
would execute pro-note for balance on condition that 
as agreed, payment would not be demanded until B’s 
deal is gone through — Copy of report of G's Office 
with letter to A to execute note sent to A — Report 
approved by G stating that A had agreed to execute 
pro-note on condition that money was not to be de- 
manded till he receives next distribution from com- 
pany M — Pro-note executed — Suit on — No distribu- 
tion received till filing of suit — Oral evidence of A 
and G adduced dealing with circumstances, when 
pro-note executed— Subsequent letter sent by the 
respondent to the appellant requesting him to exe- 
cute the pro-note and to sign the previous pro-note. 

Held t that ihe letter was intended to embody the 
conditions under which the appellant was to execute 
the promissory-note and these conditions were substi- 
tuted for the conditions contained in the endorsement 
which the appellant added to the statement of account. 
The appellant, by executing the promissory note on 
the basis of the letter accepted these conditions so pro- 
posed by the respondent. Accordingly, the com- 
plete transaction between the parties was embodied 
in tlie'.e documents, namely, the promissory-note on the 
one hand containing the promise to pay and on the 
other hand the conditions embodied in the letter. The 
result was that the respondent was not entitled to 
demand payment of the promissory-note until the next 
distribution f:oin M Ltd. As this had not yet taken 
place, the action- based on the promissory-note was 
premature. 

Held further, that the accompanying or collateral 
agreement which was the condition of the execution 
of the promissory-note was a written agreement and 
therefore, outside S. 92, Evidence Act. But even if 
the collateral agreement was an oral agreement so 
as to come within S. 92, it would fall within the 
third proviso of the section. A.I.R. 1938 P.C. 198 
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—32 SlL.R. 810=4 B.R. 719=48 L W 40 
=1938 M.W.N. 769=1938 Rang.L.R. 417= (1938) 

2 i P L.T. 749=1938 O.W.N. 731 

—40 Bom.L.R. 107^=175 Ind. Cas. 449 (P.C.). 

—-Suit on — Differences between Bank and G — 
Arbitration— G, held liable— G assigning pro- 
missory note executed in his favour to Bank, 
filing of award decree — Suit against G on basis 
of promissory note. 

A Bank in liquidation had a claim for Rs S00(l 
odd against one G. Differences arose brtween them 
which were referred to arbitration. On December™ 
1929 an award was made, holding G liable 

for the promissory-note of one N wWch he had 

assigned to the Bank in part satisfaction of hi own 

pay ' Rs 2800 a hv 1 "°" mi <his he was r<: <l'tired to 
pa_\ Kb. ~J ?00 by monthly instalments 0 f Rs 100 

mem Dece, " b 7 6. 1929. he made a full adjust 

Ws liabili J e as a ' Vard H V f H ‘a? Bank ' He te-affirmd 

as , suret y for N and in discharge of his 

Ime ‘ e a l S ! gn S ro ,he Bank » promissory- 

note dated November 24, 1929, for Rs. 1,900 that 

had been executed in his favour by one D. He also 

Paul Ks. 720 cash and secured a remission for the 

balance. On June 2. 19 30, the Bank applied to 

tnc proper Court to have the award filed and on 

August 23. 1930. judgment and decree followed in 

accordance with this award. On November 22. 

1932, the present suit was instituted by the Bank 

against both G and D for recovery' of Rs. 2 976-9-0 

on the basis of the promissory-note dated November 

24. 1929: 

Held, that the adjustment dated December 6. 1929, 
was not in any way affected by the fact that some 
time later, the award, of which a full adjustment 
had been made, was filed in Court and that this ad- 
justment was quite valid and gave the Bank a right 
to sue on the promissory-note in suit. A. I R 
1936 Lah. 319=37 P.L.R. 103“ 156 Ind. Cas. 158. 

Suit on — Suit against legal representative — 

No independent acknowledgment of debt by de- 
ceased — Duty of Court. 

In a case where the plaintiff sues the legal repre- 
sentatives of a deceased person upon a promissory 
note, and there is no pioof of any independent ack- 
nowledgment by the deceased of the existence of the 
debt, the Court should scrutinize the claim with the 
greatest care. In particular, where the plaintiff is 
not called and the Court has to lepend on other evi* 
deuce, the onus of proof on the piaintiff is not lightly 
discharged, and the validity and due execution of the 
promissory note must be proved with strictness A. 

I. R. 1936 Rang. 399=16-1 Ind. Cas. 842. 


Suit on— Insufficiently stamped — Plaint re- 
turned and represented after limitation. 

A suit on tlie basis of defectively stamped promis- 
>ory note on the last day of limitation— The plaint 
was returned and rc-prescntcd after period of limita- 
tion— Suit is liable to he dismissed. 1935 M.W N 
973. 

Suit on — Counter-claim — Two cases, if can 

be tried together — Stamp. 

Where the defendants to a suit on a promissory 
note admit the execution of the note but put in a 
counter-claim that they had pledged certain gold 
with the plaintiff and pray for a decree for the ex- 
cess of the value of the gold over the plaint amount, 
but they do not stamp the counter-claim, the suit must 
ho decreed on the admission of execution of pro- 
" | f,,c ; a ' 1,10 'wo transactions are separate. But if 

u - slam P the counter-claim properly, the two cases 
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can be tried together in one suit. The filing of* 
stamp paper in the District Court cannot be regarded' 
as an act validating their counter-claim in the trial 
Court but they will not be debarred from filing z> 
regular suit on the counter-claim. A.I.R. 1935. 
Rang. 116=156 Ind. Cas. 425. 

Suit on — Money agreed to be paid and ac- 
tually paid at Madras — Agreement and subse- 
quent promissory note made outside Madras — 
Suit at Madras — Jurisdiction. 

A letter was given which empowered the holder- 
of that letter to go to the plaintiff’s Madras firm and 
require the plaintiff’s agent at Madras to pay at 
Madras to the order of the defendant. After this, 
the defendant executed a promissory note in favour 
of the plaintiff for the same amount, the promissory 
note containing a clause for inteiest. These tran- 
sactions took place outside Madras. The payment, 
however, was made in Madras. The suit for reco- 
very of money lent and interest thereon was filed at 
Madras : 

Held, that since the payment was agreed to be 
made and in fact made at Madras, part of the cause 
of action had arisen at Madras and therefore the 
Madras Court had jurisdiction. 

Held, further, that the suit having been based ori 
the contract of loan and not on the promissory note, 
the plaintiff was only entitled to interest at a reason- 
able rate from the date of demand and not at the rate 
provided by the promissory note. A.I.R. 1934- 
Mad. 503=67 M.L.J. 30=40 L.W. 167=155 Ind. 
Cas. 164. 

Suit on — Nature of. 


^ V4 A W V/ A A A ^ M V A V w m 9 

Where the cause of action stated in a plaint is a 
promissory note, a mere recital earlier in the plaint 
of the history of the promissory note cannot make 
it a suit on the original consideration. A.I.R. 
1933 Mad. 710=1933 M.W.N. 121=38 L.W. 430= 
65 M.L.J. 350=56 Mad. 879=145 Ind. Cas. 716 
Suit on — Contemporaneous oral agreement. 

In a suit on a promissory note payable on demand, 
it is not open to the defendant to prove a contem- 
poraneous oral agreement by which plaintiff is not to 
present the promissory note for payment, although 
payable on demand, until be has discharged certain 
encumbrances on the property he has sold to a 
stranger. 25 Cal. 401, Foil. 63 Ind. Cas. ^ 
Bom. 1155=23 Bom. L.R. 488=A.I.R. 1921 Bom. 

4-19. 

(15) Miscellaneous. 

•Miscellaneous — Bank note issued by bank — 


Note mutilated by accident — Note identifiable 
but its number missing — Bank was held liable. 

The appellants were the Hongkong and Shanghai- 
Banking Corporation carrying on the business of 
banking m Hongkong. In the course of their busi- 
ness they issued bank notes for the various sums; 
such notes were not legal currency, but owing to the 
high credit of the appellants they were used as if* 
they were. 1 he notes they issued were in the ordi- 
nary form of a hank note. The respondent was 
given by her husband two of such notes, each for five 
hundred dollars. She placed them in the pocket of 
some garment, and then having forgotten their hid-- 
ing-placc she washed, dried and starched the gar- 
ment and was proceeding to iron it when she found 
a wad of paper in the pocket; this upon extraction- 
proved to he the remains of the two bank-notes which, 
together with the coat, had been subjected to all the 
above processes. Considerable effort was made, with 
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the help of the bank, to restore these agglutinated 
fragments to their original shape and, as to one note, 
this met with complete success and the note was ac- 
cordingly paid. The full restoration of the other 
was more difficult; with the utmost skill the number 
could not be recovered. Apart from this, a very 
considerable portion of the note was replaced and 
its most critical characteristics were made plain : the 
name of the bank, the amount of the note, the de- 
finite promise to pay the “Bearer'’ on demand at the 
-appellants' office, and the signatures by the chief 
accountant and the chief manager, were all clearly 
and definitely evidenced. The bank, however, refus- 
ed payment mainly upon the ground that the number 
was missing and the respondent accordingly brought 
an action against them upon the note. 

Held, that when once honest accident is accepted 

as the cause of damage, the only remaining question 

I s whether the extent of the damage is such as to 

t f| C n0t ? ^ e,ng sued upon, and it may be also 

it__ _ . ' 1 1 • « * parts can be supplied 

flpnpnH ba evidc 7 )c . e; d ? at to some extent this must 
depend upon verbal evidence as well as upon the pieces 

•of the document, that the number is> n 0 part of the 

operative portion of a bill-of-exchange or promissory 

note and that the claim of respondent was therefore 

sustainable. 110 Ind. Casv. 127=28 M.L.W. &vn 

—A.I.R. 1928 P.C. 116=55 M.L.J. 627 (P.C.). 

— - Miscellaneous — Benami promissory note — 

Right of real creditor — Mode of adjustment. 

Where a promissory note is executed in favour of 
one person in lieu of consideration advanced by an- 
other the promissor cannot pay money to the latter 
and be rid of his liability. But in a suit brought by 
the real creditor to which the debtor and the hol- 
der of the promissory note are parties a decree can 
be passed against the debtor for what is due from 
him with a clear proviso that payment shall be made 
by the debtor to the holder or to his credit and that 
it is made by deposit in Court or if money is reco- 
vered in execution shall be to the credit of the hol- 
der. 1930 A.L.J. 1509= A.I.R. 1931 All. 108. 

— - — Miscellaneous. 

I he usual import of the words "on demand" in the 
promissory note i s that the debt is due and payable 
immediately. 90 Ind. Cas. 37S=A.I.R. 1926 Nag. 
194 

Miscellaneous — Pledge of. 

A pro-note can be the subject of a pledge. 46 Ind. 
■Cas . 609 (LB.). 

Miscellaneous— Interest, claim to — Oral 

evidence . 

Where a promote is inadmissible in evidence, oral 
evidence is not admissible under S. 91 of the Act 
to prove the terms of the contract for payment of 
interest and therefore claim for inte est under the 
document cannot be maintained, but the Court may al- 
low damages in lieu of interest. 17 C.L.J. 399= 
19 Ind. Cas. 840. 

PROOF. 

See (1) CRIMINAL TRIAL. 

(2) EVIDENCE ACT, SS. 100—114. 

(3) EVIDENCE. 

PROPER PARTY. 

See CIVIL P. C., O. 1, R. 10 AND O. 34. R. 1. 

PROPERTY. 

See HINDU LAW— IOINT FAMILY. 

(1) ATTACHMENT. See CIVIL P. C.. SS. 
60 TO 64 AND 136. AND O. 21, RR. 41 TO 57. 

(2) DISPUTE. See CR. P. C.. S. 145. 

(3) IMMOVABLE. See (1) REGISTRATION, 


S. 2 (6). (2) T. P. ACT, S. 3. 

(4) TRANSFER. See T. P. ACT, S. 5. 

PROPERTY, DEFINITION. .See 1907 A. W.N. 
97=4 A.L.J. 273=29 A. 385. 

PROPERTY DISPUTES. 6ee CR. P. CODE, 
S. 145. 

PROPERTY IN LAND ACT (4 OF 1837), 
S. 1 — Restrictions on acquisitions by Ruling 
Chiefs — Government circlar restricting purchase 
of immovable property in British India by 
Ruling Chiefs before it is enforced through law 
Courts must be shown to be binding on Courts. 

It may be that for political, economic or other rea- 
sons the government desire to restrict the purchase 
of immovable property in British India by the Ruling 
Chiefs but before such a desire can be enforced thr- 
ough the law Courts of this country it must be shown 
that the circular issued by the Government is one 
that has the sanction of some law binding on the 
Courts. S. 86 of an enactment of 1833, 3 and 4 
Williams 4, c. 85 and S. 1, Act 4 of 1837 passed 
by the Right Hon ble the Governor-General of India 
in Council on 17th April 1837 have no application to 
such cases. 114 Ind. Cas. 62=10 Lah. 447=A.I.R. 
1929 Lah. 1. • 

PROPRIETARY RIGHTS. 

See (1) LANDLORD AND TENANT. 

(2) LAND TENURES. 

(3) LOCAL ACTS. 

PROPRIETORS OF VILLAGE. See (1) COM- 
MUNITY. 

(2) CO-SHARERS. 

(3) LANDLORD AND TENANT. 

(4) LOCAL ACTS. 

PROSECUTION— Duty of. 

See (1) CRIMINAL P. C., SS. 208 AND 286. 

(2) CRIMINAL TRIAL. 

(3) EVIDENCE ACT. SS. 101 TO 104— CRI- 
MINAL TRIAL AND S. 114. 

PROSPECTUS. See COMPANIES ACT, SS. 92 

TO 100. ' _ 

PROSTITUTE. See (1) HINDU LAW— MAIN- 
TENANCE. 

(2) PENAL CODE, SS. 366. 366-A AND 366-B. 
PROSTITUTION. See PENAL CODE. 
PROVIDENT FUND. See (1) C. P. CODE, 

S. 60. 

(2) INCOME-TAX ACT, S. 7. 

(3) MUTUAL BENEFIT FUND. 

(4) PROVIDENT FUNDS ACT, 1925. 

(5) TRUSTS ACT. SS. 81 AND 94. 

East Indian Railway Company Rules — R. 26 

does not contemplate a dispute between Com- 
mittee and a member — After retirement a mem- 
ber ceases to be as such. 

Rule 26 establishes a condition precedent to a 
nght of action in a case to which it applies and is 
not merely an independent collateral agreement tn 
refer to arbitration. 

The rule has no reference to a dispute between the 
Committee and a member. 

The rules contemplate a complete severance of re- 
lations of a member from the date of his retirement 
the member becoming thereafter an outsider whose 
relations with the institution are in respect of a claim 
to interest governed by the Interest Act 99 Tnd 
Cas. 507=1926 P.H.C.C. 344=8 P.L.T. 431-A 
I. R. 1927 Pat. 93. ^ 
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State Railway Open Line Code, R. 30 — 

“Discharged”, meaning of. 

itie word “discharged” in R. 30 does not neces' 
sarily mean "dismissed.” It is wide enough to in- 
clude the case of a servant who has been permitted 
10 retire or take his discharge. 82 Ind. Cas. 69= 
77 Ind. Cas. 1025=27 C.W.N. 472=50 Cal. 347= 
A.I.R. 1923 Cal. 585. 


PROVIDENT FUNDS ACT (9 OF 1897). 

(9 of 1897 and 4 of 1903) — Attachment of 

Provident Fund — Calcutta Municipal Act, S. 73 
— Trustees of the fund — Suit — Application. 

The Provident Fund established by the Corpora- 
tion of Calcutta to whidi the provisions of the Pro- 
vident? Funds Act (9 of 1897) (and consequently 
amending Act 4 of 1903) were made applicable by 
the Local Government Notification, dated 8th July, 
1902 is not liable to attachment. (1908) 12 C.W.N. 
633=35 C. 641 . 

S. 2 (4)— Attachment after payment. 

The words “repayable on demand” in Sub-S. (4) 
clearly show that a compulsory deposit is only a de- 
posit so long as it remains in the fund, and not after 
it has been paid over to the person to whose credit it 
had hitherto stood. So it is not exempt from attach- 
ment after it has been paid over to the person entitled. 
44 Bom. 673, Diss. from. 92 Ind. Cas 673=1 Luck. 
313=29 O.C. 278=3 O.W.N. 378=13 O.L.J. 425 
= A.I.R. 1927 Oudli 22. 

S. 3 (b)— Intention and scope--Cl. W 

takes effect in absence of any special rule o a 
particular Fund— Special rule providing pay- 
ment to the legal representative— -Payment to 

uncle as de facto guardian was held not to oe 
valid discharge. 

The p.ovision in Cl. (l>) that the manager may pay 
the money to any person entitled to receive it. is a 
provision intended not to defeat the rules of any Fund ; 
hut to take effect only in those cases where the rules 
of a particular Fund do not tell the manager what 
person is the proper person to be paid. The intention 
of the Act was that particular funds might make 
simple and clear rules which they could easily adminis- 
ter and if the rules did not apply to any particular 
case, the officer or the manager should not neces- 
sarily at his peril find out the proper legal repre- 
sentative. But the intention of the Act has b ; ‘en 
defeated by the character of R. 19, itself which 
assumes the duty finding out the proper legal re- 


presentative. 

Where the manager of the Povidcnt Fund paid 
the ddposit money in the credit of the deceased’s 
to his brother as a guardian of the deceased’s son 
producing a certificate from an Honorary Magis- 
trate that he was his nephew’s guardian. 

Held, that the paymant to the uncle is not a good 
discharge and the claim of the nephew should be 
decreed . 113 Ind. Cas. 166=55 Cal. 1231 — 32 C. 
W.N. 515= A . I .R. 1928 Cal. 743. 

S. 3 (1) (b) — “Representative” meaning. 

The word "representative” in S. 3 (1) (f>) is 
intended to mean, though it is not very happily 
expressed, the legal representative of the de- 
ceased lis Ind. Cas. 271 = A.I.R. 1928 Cal- 542. 
S 4 — Compulsory deposit, what is — Compul- 
sory deposits do not cease to be so on the depo- 
sitor leaving service — Contributions in respect 
of deposits and increment accrued thereon are 
also compulsory deposits. 

The fact that the deposits become repayable to the 
officer when he leaves the service does not remove 
them from the category of compulsory deposits. A 


compulsory deposit is a deposit which goes into the- 
fund as a compulsory deposit and is at that date 
received and classified a s such, and there is no ground' 
for a different classification of such deposits or a 
different description being applied to them after the 
officer’s death or retirement. As long as the de- 
posits subsist in the fund so long at any rate, both 
as a matter of legal construction and in the common 
and ordinary way of speaking, they are properly 
and correctly described as compulsory deposits. Id 
this respect no distinction exists between the de- 
posits made by the depositor himself on the one hand 
and the contributions in respect of those deposits and' 
the interest or increment accrued on them on the 
other. 

Per D. B . Ghose , J . — The deposit does not become 
’‘payable on demand” by reason of the fact that it 
became payable under the rules on one of certain 
events happening afterwards. 

Per Richardson, 7.— If there be any doubt as to 
the meaning of th e Act it is permissible to have regard 
to the state of things to which the Act was intended 
to apply the conditions in which it would operate and 
the class of persons which it was intended to benefit. 

82 Ind. Cas. 69=77 Ind. Cas. 1025=27 C.W.N. 
472=50 Cab 347= A.I.R. 1923 Cal. 585. 


S. 4 — Compulsory deposit, what is — Deposit 

by optional subscriber is a compulsory deposit 
within S. 2 — Government cannot prescribe pro- 
cedure for recovery of debts due by depositors. 

A deposit by an optional subscriber within Rule 3 
whidi is not capable of withdrawal except under 
Rules 10. 15 and 18 is a compulsory deposit within 
S. 2 of the Act. as amended by Act (4 of 1903), the 
money being not payable on demand or at the option 
of the purchaser or the depositor. The Government 
has no power under the Provident Fund Act to pres- 
cribe by rules about the procedure which shall be 
followed for the recovery of debts due by depositors 
for which a decree has been obtained in the Civil 
Court. 

A deposit by an optional subscriber within Rule 3 
is a compulsory deposit within S. 2 and is exempt 
from attachment by Civil Court. 80 Ind. Cas. 424= 

3 Pat. 74=6 P.L.T. 129=A.I.R. 1924 Pat. 524. 
S. 4 — Compulsory deposit — Railway ser- 
vants — Provident Fund — : C. P. Code, S. 268 — 
Attachment . 

The deposit which a railway servant makes toward-* 
the provident fund is a 'compulsory deposit’ and it 
docs not cease to be so when he leaves the service of 
the company. The deposit, when it was made, was 
not repayable on demand, and, therefore, at that 
time was. a ‘compulsory deposit/ and having once 
acquired that character with the attendant con- 
sequences it continues to retain it. The expression 
'compulsory deposit’ is not merely descriptive of the 
sum deposited, but is a term of art, which by virtue 
of legislative provision includes that which is not with- 
in its natural meaning; for it includes “contribution 
which may have been credited in respect of and any 
interest or increment which may have accrued on. such 
subscription or deposit under the rules of the fund.” 
S. 2 (4). The compulsory deposits of the above des- 
cription arc not liable to be attached under S. 228, 
Cr. P.C. ( 1904)' 6 Bom.L.R. 921=29 B. 259. 

S. A — Official Assignee, vesting of Provi- 
dent Fund in — Retrospective effect. 

The Legislature in enacting S’. 4 intended that all 
right and title of an Official Assignee to the deposits 
referred to in the section should be determined a* 
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from the coming into operation of the Act even though 
the vesting order had been made before the Act and 
not that the operation of the section should be limit- 
ed to cases where the vesting order was made after 
the coming into operation of the Act. (1902) 26 M. 
440. 

S. 4 — Provincial Insolvency Act, Ss. 16, 48 

— Disposal of, by insolvent — Whether fraudulent 
transfer. 

Under S. 4, the Receiver or the creditor has no 
right to the provident fund 9 f the insolvent and his 
disposal of it is not fraudulent and punishable under 
the Provincial Insolvency Act, S. 43. 44 Bom. 

673=22 Bom. L.R. 322=56 Ind. Cas. 450. 

S. 4 (1) — Attachment of funds — Illegal — C. 

P. Code, S. 115. 

Under S. 4 (1) of the Provident Fund Act money 
in s uch fund is protected, from attachment by credi- 
tors even after the death 0 f the subscriber. If a 
Court attaches such property, it amounts to an usur- 
pation of authority and the High Court will inter- 
fere in revision under S. 115, C. P. Code. 46 
Cal. 962=24 C.W.N. 288=54 Ind. Cas. 439. 

S. 5 — Limitation for suit. 

A suit against the Calcutta Corporation for pay- 
ment of money in the account of the Provident Fund 
of the deceased by his legal representative is not one 
in respect of any act purporting to be done by the 
Corporation under the Calcutta Municipal Act, and 
so the provisions of S. 538 as to limitation do not 
apply to such a suit. 113 Ind. Cas. 166=32 C.W.N. 
515=55 Cal. 1231=A.I.R. 1928 Cal. 743. 

PROVIDENT FUNDS ACT (19 OF 1925)— 
Applicability. 

Act does not apply to Mutual Benefit Fund or to 
share capital in Co-operative Credit Societies. A 
I. R. 1939 Mad. 485=1939 M.W.N. 280. 

Interpretation . 

Where the sections of the Act do not specifically 
deal with a particular point and the rules deal with 
the very point under consideration the rules should 
be referred to. 116 Ind. Cas. 591=24 S.L.R. 1 = 
A.I.R. 1929 Sind 158. 

Provident fund — Object of — Burma Contri- 
butory Provident Fund Rules, R (5) (3). 

One of the objects of the Provident Fund is that 
people should, in case of retirement, have something 
to live on, or in case of death, have something to 
leave. Where a subscriber has a family, he cannot 
leave his Provident Fund to any one outside the 
family and must leave it to one or more members 
of the family whether he likes them or not but if he 
has not a family, then the subscriber may have some- 
thing on which to live when lie retires; and if he 
riles before he is able to enjoy his retirement and if 
he has no family, then he has something to leave. 
If he has no family, he is not compelled to leave it 
to an individual or individuals. A.I.R. 1942 Rang. 
64=1941 Rang. L.R. 712. 

Ss. 2, 3, 4 and 5 — G. I. P. Railway Provi- 
dent Fund Rules — Nomination of non-dependent 
— Validity. 

The power of a subscriber to nominate any one he 
likes to receive the amount after his death is not 
curtailed by anything contained in the Act or in the 
Rules of the G.I.P. Railway Provident Fund. A 
person who is not a dependant may be validly nomi- 
nated. I. L.R. (1946) Bom. 146=225 Ind. Cas. 
372=48 Bom. L.R. 83=A.I.R. 1946 Bom. 304. 

Ss. 2, 4 and 5 — Death of nominee before 

subscriber. 


If a nominee of the provident fund subscriber dies 
previous to the death 0 f the person entitled to the said 
fund ,t will be the first dependent of the subscriber 
and not the heir of the nominee that is entitled to 
the provident fund. 116 Ind. Cas. 591=24 S I 
R- 1=A.I.R. 1929 Sind 158. 


S. 2 — “Dependent,” who is. 

■^ er C.J. Married sisters are not depend- 

ents within the meaning of S. 2 (c) and having mar- 
ried they cannot return to the status of unmarried! 
sisters on widowhood so as to come within the mean- 
ing of the word ‘dependent.’ 122 Ind. Cas. 322= 
7 O.W.N. 324= A.I.R. 1930 Oudh 145 (F.B.). 

Ss. 2 (a) and 3 (1) — Cheque issued to 

subscriber in payment of provident fund money 
— Liability to attachment. 

T" d 4 r 5' 2 i (a) ,^ d with S - 3 <’) of ‘he Provi- 
dent Funds Act, 192a, the immunity of the Provi- 
dent bund money from attachment extends even after 
the happening: of the specified contingency and up- 
to the time it remains to the credit of the subscriber 
m the Provident Fund account. The immunity ceases 
as soon as the money ceases to stand credited in the. 
Provident Fund account, (i.e.) goes out of the Fund 
and it is immaterial whether the money has actually 
reached the subscriber or is otherwise in the hands 
of the Railway company. If the Railway company 
ha s issued and delivered to the subscriber a cheque 
in payment of the Provident Fund money which has 
become payable to him on his retirement from their 
service, the money ceases to remain to his credit in 
the Provident Fund Ledger as a debit entry must 
have been made there so as to square up the account 
and is no longer “compulsory deposit” within the 
meaning of the Act and is therefore liable to be at- 
tached in execution of a decree against the subscriber 
This is particularly so where the subscriber has en- 
dorsed the cheque *.i favour of another. l.L.R. 
(1945) 1 Oil. 277= A.I.R. 1949 Cal. 144. 


S. 2 (a) — “Compulsory deposit.” 

Moneys standing to the credit of an undischarged 
insolvent in the Government Pi ovident Fund are 
compulsory deposits within meaning of S. 2 (a) of 
the Act. A.I.R. 1933 Rang. 148=11 Rang. 93=143 
Ind. Cas. 771. 

S. 2 (c) does not confer any right upon 

dependant. 


Section 2 (c) merely defines who is a dependant and 
docs not purport to confer any right upon the depen- 
ejant or make him or her a lawful representative 
lliat is to be determined according to the ordinary 
law governing the parties, in the absence of a nomi- 
nation by the subscriber. A.I.R. 1946 Bom 304— 
48 Bom. L.R. 83. 

S. 2 (c) — “Child” — General Provident Funds 

(Bengal Services) Rules, R. 31 — Word ‘child’ if 
includes adult child— -Word ‘child’, interpreta- 
tion . 

The term ‘child’ used in S. 2 (c), Provident Funds 
Act,, and in R. 31, General Provident Funds (Ben- 
gal Services) Rules, is not confined to sons and daugh- 
ters blow the age of majority but also includes an 
adult child. 


The sense in which the term “child” is used in a 
statute must depend on general considerations as to 
the subject-matter of the statute and its other provi- 
sions. A.I.R. 1940 Cal. 395=1. L.R. (1940) 1 
Cal. 476=44 C.W.N. 407=190 Ind. Cas. 310. 

S. 2 (c) — “Provident fund.” 

The definition of the ‘Provident Fund’ in S. 2 (c) 
covers only funds organised by the employer for the 
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benefit of the employees.. A.I.R. 1939 Mad. 485= 
1939 M.W.N. 280. 


-S . 2 (d) — Scope. 

Section 2 (d), Provident Funds Act, requires that 
the “fund” should be constituted by the authority of 
the Government. The mere fact that the Provident 
Fund Rules framed by a private body have been ap- 
proved by the Government would not be sufficient 10 
show that the fund was constituted by the Govern- 
ment in the absence of proof that the Government 
made any rules requiring the Board to maintain the 
provident fund. A.I.R. 1941 Lah. 168=198 Ind. 
Cas. 643. 

S. 2 (f) and (g) — Railway Administration, 

what is — Provident Fund of Tramway Co., 
whether Railway Provident Fund. 

The Tramways Act deals with the construction of 
tramways in general. It is applicable to the whole 
of British India and was not enacted for the pur- 
poses of the construction of any particular tramway. 
An act of this nature cannot be called a “Special 


Act.” 

1 lie Electric Supply and Traction Co., administer- 
ing a tramway under a license granted to the pro- 
motors js not administering the tramway under con- 
tract with the Local Government. The license gran- 
ted to the company under the Tramways Act ;»• a 
unilateral act which cannot be regarded as a con- 
tract between the company and the Local Govern- 
ment. A license granted to a company on certain 
conditions does not cieate contractual relationship. 
Such a relationship can only he created by an agree- 
ment between two parties and where no such agree- 
ment is referred to in the "order” tinder the Tram- 
wavs Act whereby the promotors of the company 
were granted a license, the company is not ‘Radway 
Administration” within the purview of S. 2 (f) 
Provident Funds Act (1925) and its provident fun 1 
is not a “Railway Providmt Fund” within die mean- 
ing of S. 2 (g) thereof. A.I.R. 1937 Lah. 915 

= 175 Ind. Cas. 26. 

S. 3. 

Synopsis. 


1. Applicability and scope. 

2 Dependant nominee — Rights and powers 

° 3 . Fund, if assets of the subscriber. 

4. Liability to attachment. 

5. Non-dependant nominee — Rights of. 

6. Nomination of non-dependant — Legality. 

7. Receiver in execution. 

8 Vesting of fund in Official Assignee or 
Receiver . 

9. Miscellaneous. 


1. Applicability and scope. 

Ss. 3 and 5 — Applicability and scone. 

Section 3 docs not say that the amount of the pro- 
vident fund necessarily vsts in n dependant or dc- 
! iciidant ^ in all cases. That section deals only with 
the protection of compulsory deposits in a Provident 
Fund' and not with the title to them. A.I.R. 1946 
II. mi, 304 =48 Bom. L.R. 83. 

Ss. 3 and 5 — Applicability and suope. 

Sort ions 3 and 5 of the Art apply only to Goycrn- 
nn nt or Railway Provid nt Funds and to such Funds 
whirl,, by virtue of S. 8. can be brought within the 
ambit of its provisions. A.I.R. 1939 Mad. 485 — 
1630 M W .N. 280. _ 

s 3 (1)— Applicability and scope — Words 

‘incurred by the subscriber’ — Scope and extent. 


The words “incurred by the subscriber” in S'. 3 
(1). Provident Funds Act show that the prohibition 
is against realization of money in respect of any 
debt or liability that the subscriber himself incurred 
voluntarily, but not where the liability of the judg- 
ment-debtor to pay was imposed on him by Court’s 
decree and which was not incurred by him voluntarily. 
A.I.R. 1938 Oudh 48=1937 O.W.N. 863=13 Luck. 
466=170 Ind. Cas. 656. 

S. 3 (2) — Applicability and scope. 

It is doubtful whether S. 3 (2) applies to a case 
where the nomination has been duly made and is 
subsisting. In such a case, the money is payable to 
the nominees as such, and is not payable to them as 
being dependents, although they may happen to be 
dependents. A.I.R. 1936 Oudh 32=1935 O. W. 
N. 1296=11 Luck. 611=159 Ind. Cas. 596 (F.B.). 
S. 3— Applicability and scope. 

The Provident Funds Act is not intended to over- 
ride the rights of the dependents of the subscriber 
or depositor to share the 'fund inter se in accordance 
with the personal law of the deceased except to the 
extent mentioned in S. 3, cl. (2), that is, to pro- 
tect the fimd from assignment by the subscriber and 
from attachment by creditors who have advanced 
money to him or to his dependents during his lifetime. 
Consequently, where the subscriber is a Muhammadan, 
a nominee of his, though as such has an absolute 
right to receive the money, does not thereby become 
the absolute owner thereof. A.I.R. 1935 Sind 73= 
159 Ind. Cas. 427. 

S. 3 (1) — Applicability and scope. 

Sub-section (1) to S'. 3 is intended to protect com- 
pulsory deposits, only so long as they remain de- 
posited in the fund. 44 Bom. 673, not Foil. 112 Ind. 
Cas. 235=28 M.L.W. 484= A.I.R. 1928 Mad. 784 
=55 M.L.J. 38. 


2. Dependant nominee — Rights and powers of. • 

Ss. 3 and 5 — Subscriber nominating one of 

his dependants — Right of such nominee to provi- 
dent find money to the exclusion of other depen- 
dants — Contributory Provident Fund Rules 
(Bengal), R. 5. 


A dependant who is the sole nominee of a sub 
criber under the Contributory Provident Fund Rules 
Bengal), and whose nomination is subsisting at the 
ime of the death of the subscriber, has not only the 
ibsolute right to receive the provident fund money 
landing to the credit of the subscriber at the time _ or 
is death but acquires an absolute interest t ‘Jf t 
ioncy to the exclusion of any other dependant who 

ad not liccn nominated. 50 C.W.N. 87 31 Ind. 

as. 270= A.I.R. 1947 Cal. 176. 

•Ss. 3 and 5 — Dependant nominee — Rights 

— C Ilf • f A a f A /I 1\«I All Vs L A r* 


Ob. o ^ — '•r- * — o-’ — 

id powers of — Wife nominated by subscriber — 
entitled to absolute interest in money — Rules 


R. 25. 


Under the Rules of the Contributory Provident 
Fund ( Bengal), when a subscriber leaves a family, 
he may. if he so desires, make a nomination in favour 
of a particular member of the family, and the amounts 
standing to the credit of his Provident Fund at his 
death will become payable to the person whom he 
nominates ‘in the proposition specified in the nomina- 
tion’. f Rule 25 (1)' (a) 1 . Where the subscriber’s 
sole nominee is his wife, it follows that, under the 
rules, the Provident Fund money is payable to her 
under S. 3 (2) of the Provident Funds Act, the 
Provident Fund money vests in her, because she be- 
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sides being the person authorised to receive the 
money under the rules, is also a dependant of the 
subscriber. Further, she has not only the absolute 
right to receive' the money but, in view of the provi- 
sions of S. 3 to which S’. 5 of the Act is also subject 
she acquires an absolute interest in the money itself 
in her capacity as the only dependant to whom the 
money has been made payable under the terms of the 
nomination, to the exclusion of any other dependant 
who has not been nominated. I.L.R. (1947) 1 Cal. 
160= A. I. R. 1947 Cal. 176=231 Ind. Cas. 270=50 
C.W.N. 872. 

S. 3 (2) — Dependant nominee — Rights and 

powers of — Fund vesting in wife who is “depen- 
dant” as well as “nominee” under the Act — Ex- 
emption from attachment in execution of a decree 
obtained by a creditor against him. 

The benefit under S. 3 (2) of the Provident Funds 
Act from attachment in execution of a decree will b? 
available when the sum is paid to any person who would 
be a dependant within the meaning of S. 2 (c) of the, 
Act whether such person becomes entitled to the sum 
by virtue of a nomination or by virtue of the general 
law or special rule as to dependants. 

Accordingly a compulsory deposit in a railway pro-, 
vident fund standing to the credit of a depositor 
and payable to his wife under a nomination duly 
made by the depositor, is free from liability to be 
attached by a creditor in execution of a decree ob- 
tained against the wife for a debt incurred by her 
before the death of the depositor, though the wife is 
a “nominee,” under S. 5 (1) of the Act as well as 
a “dependant” within the meaning of S. 2 (c). I. 
L.R. (1947) Mad. 851=60 L.W. 123=1947 M.W. 
N. 675=A.I.R. 1947 Mad. 317=(1947) 1 M.L.J. 
167. . 

Ss. 3 (2), 5 — Dependant nominee — Rights 

and powers of — Provident Fund Rules of the 
B. B. and C. I. Railway Co., Rr. 6, 22 (1)— 
Depositor nominating dependent — Amount pay- 
able to depositor, if vests in dependant — Amount 
payable to depositor, if vests in dependent abso- 
lutely — Dependent, if can dispose of it by will. 

Under S. 3 (2), Provident Funds Act read with 
Rr. (y and 22 (1) of the B. B. and C. I. Railway 
CoVs Provident Fund Rules, the amount made pay- 
able to a dependent of the depositor vests in him ab- 
solutely on the death of the depositor free from any 
debt or other liability incurred by the deceased or 
incurred by the dependent before the death of the sub- 
scribcr ,or depositor, and it will be open to the de- 
pendent to dispose of the amount by will. A.I.R. 
1937 All. 562=1937 A.W.R. 434=1937 A.L.J. 581 
= 168 Ind. Cas. 530. 

Ss. 3 (2), 5 — Dependant nominee — Rights 

and powers of — Vesting of fund in nominee. 

Under the Provident Funds Act the nominee of 
the subscriber is absolutely entitled to the amount 
standing in the fund to the credit of the deceased 
subscriber, tinder S. 5, the nominee has the right 
to receive the amount absolutely and according to 
55. 3, the fund vests in the dependant and exempts 
it from any debt which the deceased himself may have 
contracted or which the dependent may have contract- 
ed before the death of the subscriber. Other heirs of 
the deceased subscriber have no claim over it. A. I. 
R. 1935 Bom. 234=37 Bom. L.R. 370=59 B. 475= 
156 Tnd. Cas. 630. 

3. Fund, if assets of the subscriber. 

S. 3 and Provident Fund Rules (Ch. 13, 

12— F. Y. D 75 


State Railway Establishment Code, Vol. I) — 
Provident fund of deceased is not his assets. 

According to S. 3 (2), and Provident Fund Rules, 
the provident fund money due to a deceased subscri- 
ber, in the absence of any nomination by him, vests 
in the members of his family and cannot be said to 
form part of his assets. A.I.R. 1946 Oudh 73= 
1945 O.W.N.. 316. * 

S. 3 (2) — Fund, if assets of the subscriber 

— Sum standing to credit of deceased subscriber 
vests in dependents and does not form assets 
of deceased — Receiver to receive fund cannot be 
appointed. 

Under S. 3 (2), Provident Funds Act, the sum 
standing to the credit of the subscriber on his death 
vests in the dependents and so forms no part of the 
assets of the deceased subscriber. It follows that 
the Court has no jurisdiction to appoint a receiver to 
receive these funds or any part of them from the 
dependents. A.I.R. 1943 Nag. 333=1943 N.L.J. 
510=1. L.R. (1944) Nag. 444=211 Ind. Cas. 210. 

Ss. 3, 4 — Fund, if assets of the subscriber — 

Dependent murderer of subscriber — Property, 
whether vests in him. 

Under S'. 3, any sum standing to the credit of any 
subscriber at the time of his death and payable to 
any dependent of his, vests in such dependent, but if 
any express provision or principle of law prevents 
the vesting of the property in the dependent, then 
it must form part of the assets of the debased. 

The property of a deccaesd person could not 
devolve on his murderer. A.I.R. 1933 Nag. 173= 
16 N.L.J. 86=29 N.L.R. 238=144 Ind. Cas. 322. 

4. Liability to attachment. 

S. 3 — Railway Provident Fund — Attachability 

Objection to attachment if can be raised by garnishee. 
(1950) 1 M.L.J. 186=A.I.R. 1950 Mad. 402. 

S. 3 (1) — Liability to attachment — Attach- 
ment of provident fund money when paid to 
subscriber . 

The provident fund money of a subscriber is liable 
to attachment as soon as it is paid over to the sub- 
scriber. 

After his retirement, a railway servant filled in the 
necessary form asking for payment of the money due 
to him on his account in the Provident Fund. The 
railway authorities requested the Reserve Bank to 
send a cheque to Messrs. Thomas Cook and Sons. 
Calcutta. The subscriber’s decree-holder obtained an 
order 0 n Messrs. Thomas Cook and Sons attaching 
the money. Messrs. Thomas Cook and Sons, in the 
meantime, Fad returned the cheque to the railway 
authorities alleging that the subscriber had no account 
with them and was unknown to him. The money 
was then held by the railway authorities in a susp 
pense account. The decree-holder applied in exe- 
cution for its attachment. 

Held, that for determining whether the money had 
been paid to the subscriber, the test to apply was whe- 
ther the railway had obtained a valid discharge. 
The railway authorities were discharged, if, in ask- 
ing the Reserve Bank to send the cheque to Messrs. 
Thomas Cook and Sons, they were acting in accor- 
dance with the instructions given by the subscriber. 
A.I.R. 1942 Cal. 292= 74 C.L.J. 524=201 Ind- 
Cas. 17. 

S. 3 — Liability to attachment — Death in 

Company’s service — Contribution to Company’s 
provident fund, if liable for defraying debts. 

The rules of the Provident Fund are such that the 
employee’s contributions to the Provident Fund arc 
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not liable to attachment to defray his debts any more 
than the contribution of the association itself in 
which he was employed- 

Where, therefore, an employee of certain Company 
dies while still in service, his contribution cannot 
be attached in defraying his debts. A.I.R. 1938 
Mad. 234=46 L.W. 904=1938 M.W.N. 55=1. L. 
R. (1938). Mad. 335=176 Ind. Cas. 713. 

S. 3 — Liability to attachment — Provident 

Fund maintained by private College — College 
aided by Govt. — College adopting Govt. Rules 
— Decree for Provident Fund obtained by ex- 
Principal — If can be attached. , 

An ex-Principal of a private aided College ob- 
tained a decree for Provident Fund, deposited by 
him in Provident Fund maintained by the College. 
The authorities had instituted a suit for damages 
against him for his malfeasance during his tenure 
and prayed for attachment of decree obtained by 
him : 

Held, that since the College was an aided College 
and had adopted rules framed by Government f°r 
Provident Fund in aided Colleges, the Fund in ques- 
tion was a Fund constituted under the authority of 
the Government from the date of the adoption of the 
rules. The entire amount of the Fund became con- 
solidated into one Fund. Consequently, the decree 
obtained by the cx-Principal was not liable to attach- 
ment. A.I.R. 1937 Pat. 22=17 P.L.T. 731=3 
B.R. 181 = 15 Pat. 779=166 Ind. Cas. 499. 

S. 3 — Liability to attachment. 

The decree-holder as a nominee of the depositor 
cannot attach the Provident Fund in execution of the 
decree passed in his favour. The effect of the 
nomination, if any, is that he becomes the owner of 
the Fund, in the eye of the law and by attaching 
it, he is not attaching the property of his judgment- 
debtor but his own property. A.I.R. 1934 Lah. 
153=36 Cr. L.J. 217=36 P.L.R. 145=150 Ind. 
Cas. 213. 

S. 3 (1) — Deposit — Liability to attachment. 

A deposit in a Provident Fund remains a deposit 
only so long as it remains in the Fund and once it is 
paid to the depositor, it ceases to be exempt from 
attachment or the claims of the Official Assignee un- 
der S- 3, Provident Funds Act. A.I.R. 1931 Mad. 
797=34 L.W. 117=61 M.L.J. 354=134 Ind. Cas. 
179. 

S. 3 (1) — Liability to attachment — Compul- 
sory deposit made in General Provident Fund 
is not attachable even after contributor’s retire- 


ment . . 

Compulsory deposit made in the General Provi- 
dent Fund is not liable to attachment even after the 
retirement of the contributor from service. R. 10. 
General Provident Fund Rules, is merely a rule ot 
procedure directing the Accounts Officer how to pro- 
ceed on receipt of a notice of attachment. It doe* 
not legalize a notice of attachment and c^nseque > 
does not have the intention of making '■ **%*£ 

attachable after retirement. A.I.R- 1 622— 

A.I.R. 1924 All- 68. Foil. 117 Ind. Cas. 622- 
1929 A. L.J. 670=51 All. 845=A.I.R. 1929 A1 - 

417. 


5. Non-dependant nominee — Rights of. 

Ss. 3, 4 and 5 — Non-dependant nominee— 

Rights of— G. I. P. Railway Provident Fund 
Rules— Nomination by contributor of any person 
other than dependent is valid — -Nominee though 
not dependent takes absolute interest in fund. 


9 • 
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Under the Provident Funds Act read with the 
Provident Fund Rules of the G. I. P. Railway 
there can be a valid nomination by a contributor of 
any person other than a dependent although there 
was a dependant of the. contributor in existence. 
And as the rules do not prohibit nomination in favour 
of one who is not a dependent, the nominee though 
not a dependent takes an absolute interest in the fund 
and need not hand it over to the dependent. A. 
I. R. 1946 Bom. 304=48 Bom. L.R. 83=22 d Ind. 
Cas. 372=1. L.R. (1946) Bom. 146- 

S. 3 (2) — Non-dependant nominee — Rights 

of — No rules framed — Nominee is preferred to 

dependant. _ • 

To claim the benefit of S. 3 (2), it is necessary 
to show that under the Provident Funds Rules, the 
amount standing to the credit of the deceased in 
the Provident Fund is payable to the dependent of 
the subscriber. Section 3 (2) does not apply where 
there are no such rules. 

Where the subscriber nominated a person a9 his 
nominee in accordance with the form prescribed by 
the Rules and the form purported to confer upon 
the nominee the right to receive the Provident 
Fund money standing to his credit at the time of Ws 
death and the case does not come within S. 3 (2), 
printa facie the nominee is entitled to preference over 
the dependent. A.I.R. 1945 Cal. 384=79 C.L.J. 
152. 

6. Nomination of non-dependant— Legality., 
Ss. 3, 4— Nomination of non-dependant 

There is nothing in S. 3 (2) which necessarily 
implies that there can be no valid nomination by a 
contributor of a non-dependent if there is a depen- 
dent in existence. On the contrary, S. 4 Clearly 
implies that a nomination may be made in fa-vour ot 
a non-dependent. A.I.R. 19+5 Bom. 43=1. L-K. 
(1944) Bom. 716=46 Bom. L.R. 720=218 Ind. 

— Ss 33 3 (2) , 4-Nomination of non-dependant 
—Legality— Nominee under declaration ot s 
scriber— If should be a dependent. 

There is no provision in the Provident Funds Act, 
which says that only a dependent may be lawfully 
nominated. On the contrary. S ; 4. Provident Funds 
Act. clearly implies that a nomination may be made 
in favour of a person other th ^epejtot. A. 

T R 1010 Mad 489=49 L.W. 496—1939 M.W.rl. 
321=(1939) 1 M.L.J. 620=134 Ind. Caa. 812- 

7. Receiver in execution, 
o 3 Provident fund money— Appointment 

• • icciKilifv 


Df Receiver in execution— Permissibility. 

A Receiver can be appointed by way of equitable 
execution in respect of money standing to the credit 
Df a subscriber to a provident fund. S. 3 of the Pro- 
vident Funds Act precludes only attachment jf the 
provident fund money under a decree or order of 
a Court. The word “attachment” has a well-known 
and well-defined meaning, and its content should no* 
be enlarged by speculation as to ihe object of the 
Act or the intention of the Legislature. Where a 
statute expressly prohibits attachment, equitable 
cut ion is permissible in a suitable case. The 
has, however, a discretion. The terms on w h*ch * 
Receiver will be appointed depend on the *J; cts w 
each case. 54 C.W.N. 254. overruled. 54 C. W. 

N. 840= A.I.R. 1951 Cal. 25. 

S. 3 (1) and C. P. Code, S. 60 (k)— Re- 
ceiver in execution — Provident fund money- - 
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Appointment of Receiver to avoid bar under — 
Permissibility. 

A Court should refuse to direct the appointment 
of a Receiver where the only object of such appoint- 
ment is to avoid the bar created by S'. 60 (k), C. 
P. Code, and 5. 3 (1) of the Provident Funds Act. 
The appointment of a Receiver in execution proceed- 
ings has been described as a form of equitable relief 
which is granted on the ground that there is no ef- 
fective remedy by execution at law. Surely, it is 
an improper use of that equitable remedy to employ 
it to avoid a very definite bar created by statute law 
to achieving the very object for which the Receiver, 
is appointed. 54 C.W.N. 254=A.I.R. 1950 Cal. 
212 . 

S. 3 — Receiver in execution — Provident 

fund money — Appointment of Receiver over — 
Permissibility. 

A Receiver can be appointed in execution over 
Provident Fund money in a suitable case. A.I.R. 
1933 Bom. 350, Not Foil. 54 C.W.N. 251. 

S. 3 (2) — Receiver in execution — Provident 

Fund amount standing to credit of deceased 
judgment-debtor — Appointment of Receiver iiv 
execution— -Permissibility. 

Under S. 3 (2) of the Provident Funds Act, the 
amount standing to the credit of a subscriber in the 
Provident Fundsi account vests on his death in the 
dependants and ceases to be a part of the assets of 
the deceased subscriber, and as such is not liable to be 
attached in execution nor a Receiver in execution 
can be appointed of that fund. 85 C.L.J. 112. 

8. Vesting of fund in Official Assignee or 

Receiver. 

S. 3 — Vesting of fund in Official Assignee or 

Receiver — Protection under — Money paid to 
insolvent — Protection, if ceases. 

Protection contemplated by S'. 3 extends only to a 
compulsory deposit. Once the money ceases to re- 
tain that character, the protection comes to an end. 
Once the provident fund money is paid to the insol- 
vent, it falls within the category of property acquired 
by him after adjudication and vests in the Official 
Receiver. A.I.R. 1946 Oudli 11=1945 O.W.N. 
(C.C.) 284. 

S. 3 (1) — Vesting of fund in Official Assi- 
gnee or Receiver — Deposit — Protection — Official 
Assignee, if can claim/ it. 

An Official Assignee has a claim to money depo- 
sited to the credit of an undischarged insolvent in 
the Provident Fund of a District Council, unless and 
until protection of S. 3 (1) of the Provident bunds 
Act has been extended to such fund by the Local Go- 
vernment. A.I.R. 1938 Rang. ^,45=39 Cr. L.J. 
754=176 Ind. Cas. 460. 

S. 3 — Vesting of fund in Official Assignee 

or Receiver. 

The Official Assignee is not entitled to an anticipa- 
tory order under S. 33, Presidency Towns Insol- 
vency Act frpm the Insolvency Court directing 
the insolvent to hand over the money to 
the Official Assignee directly lie receives it. A. I. 
R. 1936 Mad. 855=44 L.W. 286=71 M.L.J. 415 
= 167 Ind. Cas. 155. 

S. 3 — Vesting of fund in Official Receiver. 

As long as a compulsory deposit is in the hands of 
the Government or the institution which keeps and 
manages the fund, it is exempt from attachment un- 
der any decree, and neither does it vest in the Official 
Assignee nor in a Receiver appointed under Chap. 20. 
Civil P. C. But after the amount standing to the 
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credit of a subscriber is paid to him and comes into 
his hands, it ceases to retain ity character of a com- 
pulsory deposit, and it becomes his property, with 
which he can deal in any manner he likes, and liable 
therefore, to be attached in execution of decrees 
against him or against which his creditors can pro- 
ceed: and, for the same reason, it must vest in the 
Receiver, if he is adjudicated an insolvent, either be- 
fore or after such acquisition of it by him. A.I.R. 
1935 Bom. 396=33 Bom. L.R. 494=59 B. 517= 
159 Ind. Cas. 141. 

Ss. 3 and 2 (a)— -Vesting of fund in Official 

Assignee or Receiver — Compulsory deposit 
Money to credit of undischarged insolvent. 

Money standing to the credit of an undischarged 
insolvent in the Government Provident Fund are 
compulsory deposits within the meaning of S. 2 
(a)'. The Official Assignee is not entitled to call 
upon him to place the money at his disposal for the 
benefit of the creditors. Refusal by the insolvent to 
assist the Official Assignee in the matter does not 
constitute contempt of Court. A.I.R. 1933 Kang. 

148=11 R. 93=143 Ind. Cas. 77 1. 

j 9. Miscellaneous. 

S . 3 — Provident fund money — Claim of heirs 

of nominee — Locus standi of latter to apply for 
succession certificate — Succession Act, S. 37Z. 

Under S. 3 of the Provident Funds Act. the 
amount standing to the credit of a subscriber at the 
time of his death can vest only in his dependant and 
not in the nominee. It would therefore follow that 
upon the death of the nominee, whether before or 
after the death of the subscriber, the right of the 
nominee to receive the amount cannot pass to his per- 
sonal heirs. Where the nominee dies before the 
subscriber dies, the nomination in his favour actu- 
ally becomes null and void and in such circumstances 
the personal heirs of the nominee Have no 
standi at all to apply for a succession certificate for 
the purpose of claiming the provident fund amount 

in preference to a dc P cnde "\ of p th % d r C ft C< N^ 244 

ber 1950 N.L.J. 401=A.I.R. 1950 Nag. 2^. 

Ss. 3 (2) and 4 ( 1 )— Miscellaneous— Ques- 
tion as to whom the payment is to be made — 
Vesting of the amount is the deciding factor. 

The question as to whether a provident fund 
amount has to be paid to the nominee or dependant de- 
pends upon the particular rules governing the Provi- 
dent Fund in question. Vesting of the amou, ]f 
question is the deciding factor. T .L.R. (1948> 

Nag. 357=1948 N.L.J. 254=A.I.R. 1949 Nag. 85. 

S. 3 (1) and (2) — Miscellaneous — Property 

in insurance policy held to be property of the 
deceased and could be proceeded against by 
creditors. 

V, a Government employee was subscribing to the 
general provident fund. He took out a life-policy 
in an insurance company in which he nominated his 
wife L as the beneficiary. Subsequently, he was not 
able to pay the premium. He drew money from 
provident fund for paying the premium and mort- 
gaged the insurance policy to the provident fund in 
respect of the amount drawn. L predeceased him 
and he married A as his second wife. V died with- 
out constituting A as beneficiary. The policy was as- 
signed to A as heir of V . The insurance company 
deposited the amount in the Court and a creditor at- 
tached the amount as belonging to V. It was con- 
tended by A that the insurance amount represented 
the provident fund of the deceased and could not be 
attached : 
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Held, that as A was not nominated as the benefi- 
ciary of V after L’s death, the property in policy was 
in V and on his death, it was assigned to A as she 
happened to be his heir and therefore, was entitled to 
the property of her husband V. The amount paid 
by the insurance company was the amount of the 
deceased and as such, was asset of the deceased in the 
hands of A. 

Under the terms of the Provident Funds Act the 
amount was not an amount which was exempt from 
being proceeded against in respect of the debts of 
the deceased as the amount was not standing to the 
credit of the deceased subscriber in the fund at the 
time of his decease. The account officer had no 
right to draw the amount himself from the company. 
He had to assign the amount to the person entitled 
as the asset of the deceased. Consequently, it could 
not partake of the character of the provident fund. 
A.I.R. 1945 Mad. 267=(1945) 1 M.L.J. 433. 

S. 3 — Miscellaneous — Railway employee 

agreeing to transfer Provident Fund when he 
would receive them and creating equitable 
assignment — Validity. 

An employee of a railway company cannot, by 
agreeing to transfer the Provident Fund held by the 
railway, when they would be received by the employee, 
create an equitable assignment. A.I.R. 1939 Rang. 
97=181 Ind. Cas. 78. 

Ss. 3 (1), 5 ( 1 )— Miscellaneous— Declara- 
tion of nominee, whether assignment — Mornina- 
tion in consideraton of loan — Validity. 

Where a person has made a declaration that, cer- 
tain person will be entitled on his death to receive a 
payment of his deposit in the institution, the declara- 
tion which is tantamount to a nomination is quite a 
different thing from an assignment or a charge which 
is void under S. 3 (2). The declaration, on the 
face of it. is to take effect only in the event of the 
subscriber’s death and it is in the nature of a be- 
quest taking effect only in the event of the death of 
the subscriber before the . same becomes payable, 
whereas an assignment takes effect whenever the 
fund becomes due even if the subscriber be alive. It 
will be incorrect to read the words subject to the 
provisions of this Act” in S. 5 (1) as rendering a no- 
mination which purports to confer upon the nominee 
the right to receive the sums standing to the credit 
of a subscriber in the fund on the death of the subs- 
enter invalid as contravening the prohibition against 
assignment or charge under S. 3 (1). nte rely be- 
cause the nomination has been made in consideration 
of a loan and not on account of mere love and affec- 
tion It is inconceivable that a nomination valid in 
nil other respects is valid when made without consi- 
deration or in consideration of mere love and affection 
but is invalid when it is made for consideration. A. 
I. R. 1935 Rang. 449=160 Ind. Cas. 327. 

S. 3 (2) — Miscellaneous — Conditions for 

payment to nominee — Railway Company cannot 
insist upon nominee taking out letters of ad- 
ministration. 

Where a nominee is duly declared hv the deceas- 
ed employee in the railway service to he his nominee 
with regard to provident fund, the employer com- 
pany cannot insist upon his taking out letters of ad- 
ministration. The only tinner they can insist upon is 
the p 1 oof of identity. 123 Ind. Ca'. 646=33 C. 
W. N. 1 148= A . T .R. 1930 Cal. 252. 

S. 3 ( 2 )— Miscellaneous— Private provident 

fund — Company is not trustee for dependent or 
nominee — Such amount is not exempt from 


Court-fees in application for letters of adminis 
tration. , 

A sum of money in a private provident fund can- 
not be deemed to vest in the nominee of the widow 
or the children of the depositor. No doubt there is 
a fiduciary relationship between the depositor and 
the private company which has created the provident 
fund, but such a company cannot be deemed to be 
trustee or the dependent or the nominee of the de- 
positor. Such a nominee or dependent can only take 
by succession to the estate of the deceased, and such 
a deposit is, therefore, not exempt from paying the 
Court-fee when application is made for Letters of 
Administration to the estate of the deceased subscri- 
ber or depositor. 116 Ind. Cas. 467=6 Rang. 558=3 
A.I.R. 1928 Rang. 312. 

Ss. 4 and £ — G. I. P. Ry. Provident Fund 

Rules, R. 25 — Nomination — Subsequent marri- 
age of member — Nomination does not subsist and 
widow is entitled to fund — R. 25 is not ultra 
vires. 

Section 5 only deals with and can only deal with 
nominations which arc valid and subsisting nomina- 
tions under S. 4. It is only with regard to the 
nominees under valid and subsisting nominations that 
S. 5 declares the rights. 

On the marriage or remarriage of a member (who 
is not a Hindu, Muhammadan 0 r Buddhist) accord- 
ing to G. I. P. Ry. Provident Fund Rules* R. 25 
(b) (1), the declaration of nomination does not Sub- 
sist and hence on his death the widow becomes en- 
titled to the fluid and not the nominee. Rule 25 is 
not ultra vires the Act. A.I.R. 1946 Bom. 138?= 
47 Bom. L.R. 906. 

S. 4 — Effect of. 

Provident Funds Act must override the Provident 
Fund Rules if it is inconsistent with them. Hence, 
S. 4 which expressly makes the claims of the nominee 
conditional upon the absence of dependents as defin- 
ed by the Act negatives the provisions of Appendix 
D to the General Provident Fund (Bengal Services) 
Rules. A.I.R. 1940 Cal. 395=1. L.R. (1940) 1 
Cal. 476=44 C.W.N. 407=190 Ind. Cas. 310. 

Ss. 4, 2 — Depositor nominating a lady— 

Lady alleging to be widow of depositor claim- 
ing deposit — Lady not legally married — Whether 
has preference over son of deceased depositor. 

Where the rules relating to a Provident Fund do 
not lay down that a declaration should be made in 
favour of dependents only, nor do they put any res- 
triction with regard to persons in whose favour de- 
claration may be made by the depositors, and the 
depositor makes a declaration nominating a lady as 
the person entitled to the deposit in the event of his 
death and the lady alleges that she is the widow of 
the depositor and claims the deposit on his death, 
site is entitled to it in preference to the son of the 
depositor, even where it is found that she was not 
legally married to the depositor and consequently, is 
not a dependent within the meaning of S. 2. A. 
I. R. 1939 Mad. 489=1939 M.W.N. 321=49 L. 
W. 496= ( 1939); 1 M.L.J. 620=18* Ind. Caa. 812. 
— — Ss. 4, 5 (2) — Rights of nominee. 

The effect of S. 4 is that in a competition between 
two persons it is the nominee who holds a certifi- 
cate, who is entitled to the money. Where, there- 
fore, a widow holds a succession certificate in res- 
pect of assets of her deceased husband but subse- 
quently, a nominee of ber husband obtains a succes- 
sion certificate for the Provident Fund amount, the 
latter is. entitled to the money and the former’s certi* 
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ficate is no bar. A.I.R. 1935 Cal. 271=62 Cal. 
272=39 C.W.N. 117=155 Ind. Cas. 749. 

S. 4 (1) (a) — Liability to attachment. 

Where the amount deposited by a person in a 
Provident Fund has been paid over after his death 
to his son under S. 4 (1) (a) of the Provident Funds 
Act, 1925,1 it cannot be deemed to be assets of the 
depositor in the hands of his son and is not, there- 
fore, liable to be attached for the debts of the de- 
ceased. A.I.R. 1934 Mad. 173=1933 M.W.N. 
1473=39 L.W. 186=57 Mad. 440=66 M.L.J. 207 
=148 Ind. Cas. 491'. 

S. 4 ( 1 ) (c) (ii) — Claimant, when to pro- 
duce succession certificate. 

, A claimant for Provident Fund of a deceased per- 
son other than a nominee or dependent where sum 
claimed is more than Rs. 5^000 can obtain the 
amount only on production of probate, letters of ad- 
ministration or succession certificate. A.I.R. 1933 
Sind 101=26 S.L.R. 429=142 Ind. Cas. 359. 

— i A — Employee — Test. 

The- test of whether any individual person is an 
employee of the authority for the purposes of the 
Provident Funds Act is rather whether the authority 
admits that person to membership of the Provident 
Fund constituted by it than the particular nature of 
his employment or his precise legal relationship with 
the employer. A.I.R. 1931 Pat. 451=12 P.L.T* 
384=10 Pat. 315=133 Ind. Cas. 360. • 

S. 5 — Nominee predeceasing the subscriber 

— Whether nomination still effective as to vest 
moneys /in the heirs of the nominee — Subscriber 
also dying prior to amendment of S. 5 in 1946 
— Right if affected. 

Where a person who was a subscriber to a Govern- 
ment Provident Fund, died before the amendment of 
S. 5 of the Provident Funds Act in 1946 and his- 
nominee, his wife, had also predeceased him, on the 
question whether his nominee’s heir was entitled to 
a succession certificate. 

Held, that since the nomination was never revok- 
ed at any time, the result was under the section the 
nominee became entitled absolutely to the money 
deposited in the Fund. In the revised rules of 1935 
there was no rule to the effect that a predeceased no- 
minee's nomination became null and void as a re- 
sult of the new rules. (1944) 1 M.L.J. 198 and 
71 M.L.J. 790: 59 Mad. 855, foil. 

The amendment made to S. 5 of the Provident 
Funds Act in 1946 will not affect the heirs of the 
nominee as it has no retrospective effect. 62 L. 
W. 793= A.I.R. 1950 Mad. 210= (1949 ) 2 M. L. 
J. 635. 

Ss. 5 (1) and 3 (2) — Right conferred upon 

nominee — Nominee, if entitled to exclusive 
ownership of sum received. 

The Provident Funds Act confers on the nominee, 
even when the nominee is a dependent, nothing more 
than the right to receive the amount. It does not 
confer on the nominee the full rights of an owner, 
and does not touch the rights of those entitled to the 
sum as heirs or legatees, under the law applicable 
to the case. The words of S. 5 (1> of the Act 
which enact that the nomination “shall be deemed to 
confer such right (to receive) absolutely’' and “not- 
withstanding anything contained in any law for the 
time being in force, or any deposition, whether 
testamentary or otherwise” by the subscriber, do not 
have the effect of conferring on the nominee not 
only the right to receive the sum, but also a title to 
the exclusive ownership thereof. These words con- 


stitute a protective provision, having the effect of 
protecting the specified right conferred, viz., the 
right to receive the sum, and of making it indefeasible 
by enacting that no one shall bo in a position to 
challenge the right of the nominee to receive the sum, 
even though he may be able to show that he had 
a better or superior title to the sum, under the 
law ot by reason of a disposition made by the sub- 
scriber. These words, according to their plain 
grammatical meaning, do not affect the rights or 
titles of either the nominee or of others, except in 
so far as they prevent any one, other than the no- 
minee, from claiming a prior, or superior right to 
receive the payment. Such competition is rendered 
unsustainable. But the right to receive is subject 
to the rights of others under the law or arising out 
of any disposition made by the subscriber. Where 
a nomination has once been duly made, the Act is 
not concerned with the question, who is ultimately 
entitled to the sum, but only designates the person to 
whom tlie payment has to be made. Such a question 
must be answered by taking into consideration not 
only the nomination but also all other relevant facts, 
and by applying not only the Provident Funds A6t 
but all other relevant law applicable to the case. 

The words of S. 3 (2), which enact that the sum 
payable to the nominee when a dependant, shall 
vest in the dependant on the death of the subscri- 
ber, do not connote anything more than that in law 
the legal right to immediate possession of and domi- 
nion over the property shall pass from the trustees 
of tlie fund to the nominee, and do not mean that 
the full rights of ownership, including the right to 
the beneficial enjoyment of the property, shall pass 
to the nominee. The nominee becomes entitled to 
possession of the sum without having to obtain let- 
ters of administration or a succession certificate. 
Of course, if the dependent nominee happens to 
be the only heir or legatee, and is therefore also en- 
titled to tlie beneficial rights in the sum, the entire 
rights of ownership would vest in him. When this 
is the case, the dependent’s rights are conferred on 
him, not only by the Provident" Funds Act, but by 
the entire law applicable to the case. 18 S.L.R. 311, 
1935 Sind 73 and 1937 All. 562, foil. 57 M. 440. 
59 B. 475 and 11 Luck. 611, not foil. A.I.R. 1949 
Sand 38. 

S. 5 (1) — Applicability. 

Section 5 (1) applies to nominees who are depen* 
dents as well a s nominees who are not. A.I.R. 
1944 Mad. 370=57 L.W. 147=1944 M.W.N. 159. 

S. 5 (1) — Deceased nominating certain per- 
son to receive amount to his credit in Provi- 
dent Fund — Such sum, forms part of estate of 
deceased. 1 

Where a deceased has nominated certain person as 
a person to whom the sum standing to his credit in 
the Railway Provident Fund should be paid, that 
sum does not form part of the estate of the deceased 
and it cannot he dispersed of by the deceased in his 
will. A.I.R. 1939 Cal . 642=187 Ind. Cas. 886. 
— — S. 5 — Provident Fund — Successor. 

The money standing to the credit of a deceased 
Sunni Muhammadan, in the Provident Fund at the 
time of his death arc part of his estate and subject 
to tlie pcisonal law of succession of the deceased as 
a Sunni Muhammadan ; provident moneys are the 
property of a deceased employee, and pass on his 
death to his heirs whoever be nominated by him for 
the purpose of receiving the moneys from tlie Fund 
and for giving a full and sufficient quittance to the 
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Fund. A.I.R. 1929 Sind 107=1. L.R. (1939) Kar. 
432=181 Ind. Cas. 770. 

S. 5 — Applicability to funds of private 

company. 

Section 5 deals with Government and Railway 
Funds. To the Fund of a private company, the 
Act does not apply. A.I.R. 1939 Sind 107=1. L.R. 
(1939) Kar. 432=181 Ind. Cas. 770. 

S. 5 — Effect of. ' 

Quaere. — Whether, if a Fund be a Fund bo which 
S. 5 of the Act applies, the personal law of succes 
sion of the employee is ousted in favour of the no 
mine? A.I.R. 1939 Sind 107=1. L.R. (1939) Kar. 
432=181 Ind. Cas. 770. 

S. 5 (2) — Amount standing in Fund in name 

of depositor — Whether vests in nominee at 
time of nomination — Court-fee. 

The sums in the Provident Fund to the credit of 
a subscriber or depositor remain his property till his 
death and the nominee takes by succession under 
the Provident Funds Act. The right of a nominee 
during the life of the subscriber cannot be regarded 
as anything more than a purely contingent right 
and to hold that under such circumstances, a title to 
receive the sum absolutely vests »n the nominee at 
the time of the nomination is clearly to act contrary 
to a well-established legal principle, and to use the 
word <4 vests” in a sense distinctly contrary to its 
accepted meaning. So the nominee is not entitled to 
gel a succession certificate in respect of the amoimt 
without payment of the court-fee payable under Art. 
12. Sch. 1, Court- fees Act A.I.R. 1939 Sind 5- 
=I.L.R. (1939) Kar. 359=180 Ind. Cas. 642. 

S. 5 — Nominee’s right to will. • 

Depositor nominating dependent— Amount payable 
to depositor vests in him absolutely free f rom 
debt or liability incurred by the 
can dispose of it by will. A.I.R. 1937 All. 562— 
1937 AAV.R. 434=1937 A.L.J. 581=168 Ind. 

Cas. 530. 

S. 5 — Railway Provident Fund — Nomination, 

effect of — Right of nominee’s heirs. 

Where the Rules of a Railway Provident Fund pro- 
vided that "any nomination in the prescribed decla- 
ration form which purports to confer upon any per- 
son the right to receive such sum on the 

death of the depositor shall be deemed to confer such 
right absolutely until such nomination is varied or 
expressly cancelled by the depositor”: 

Held, that the effect of the nomination was not 
merely to entitle the nominee if he was alive at the 
death of the subscriber to draw out the money, but 
it conferred on the nominee a vested right in the 
money which passed to the heir^of the nominee at 
his death. A.I.R. 1936 Mad. 477=43 L.W. 604= 
1936 M.W.N. 541=59 M. 855=71 M.L.J. 790= 
162 Ind. Cas. 956. 

S. 5— ‘Any law’, meaning of— Heirs under 

personal law, rights of. ... 

The words “notwithstanding anything contained in 
any law for the time being in force’’ in S. 5 have 
the effect of validating the wills notwithstanding 
anything contained in the personal law of the de- 
posit or . The words "any law” are very wide and 
certainly include the personal law of the depositor. 
The word “absolutely” means that the recipient is to 
be deemed to be entitled to receive the money 
free from any charge or attachment or liability en- 
forccahlc by other heirs or by creditors. It implies 
that the recipient is to take a beneficial interest, in the 
sum which he receives and not that the nominee is 


only entitled to realise the money on behalf of the 
whole body of heirs. 

Section S, sub-S. (1) has conferred upon a deposi- 
tor a sight to give the Provident Fund money j»s he 
thinks best, notwithstanding the provision of his per 
sonal law. A.I.R. 1936 Oudh 32=1935 O.W.N. 
12%= 11 Luck. 611=159 Ind. Cas. 596 (F.B.). 

Ss. 5, 3 (2)— Depositor making declarations 

that money should go to sons half and half 
Legatees, if entitled to appropriate money be- 
queathed. 

An employee of a Railway and a depositor in the 
Provident Fund maintained for the employees of the 
Railway, made a declaration in the form printed as 
Appendix A to the Rules governing the Provincial 
Fund, by executing two forms, in one of which he 
declared that in the event of his death, his son A 
should be entitled to receive payment of half of his 
deposit in the Provident Fund and he appointed A "to 
be the executor of this my will so far as regards such 
deposit” and in the other he declared his son B to be 
entitled to receive payment of half of his deposit in the 
Provident Fund and appointed id to be the executor 
of this will also. As A was named as executor of both 
the wills, the Provident Fund Deposit was paid to 
him. One of the widows of the deceased depositor 
sued for her share of the deposit to which she alleg- 
ed she was entitled under the Muhammadan Law: 

Held, per Full Bench, (Zia-ul-Hosan /., Contra) 
that the two documents must be regarded as will ex- 
pressing the intention of the declarer that in the 
event of his death, the nominees are to take the Pro- 
vident Fund deposit half and half each and in the 
absence of any words to the contrary, the wills must 
be construed as giving a beneficial interest to the 
legatees in the Provident Fund money and that on the 
language of the will, it would be impossible to hold that 
the declarant intended that the legatees should not be 
entitled to appropriate the money, but that they should 
merely realise the money on behalf of the other heirs 
and should be liable to pay the other heirs their legal 
shares under the Muhammadan Law. A.I.R. 1936 
Oudh 32=1935 O.W.N. 1296=11 Luck. 611=159 
Ind. Cas. 5% (F.B.). 

S. 5 — Rights of nominee. 

Where a widow holds a succession certificate in res- 
pect of Assets of her deceased husband but. sub- 
sequently a nominee of her husband obtains a 
succession certificate for the provident ftmd amount, 
the latter is entitled to the money, and the former s 
certificate is no bar. A.I.R. 1935 Cal. 271=30 C. 
W.N. 117=62 C. 272=155 Ind. Cas. 749. 

— Ss. 5 and 3 — Declaration of nominee, whe- 
ther assignment — Nomination with considera- 
tion — Validity. 

Where a person has made a declaration that cer- 
tain person will be entitled on his death to receive 
a payment of his deposit in certain institution, the 
declaration which is tantamount to a nomination is 
quite a different thing from an assignment or a 
charge Which is void under S. 3 (2) ofjhe Act. It 
is incorrect to read the words, “subject to the pro- 
visions of this Act” in ,S. 5 (1) as rendering a no- 
mination which purports to confer upon the nominee 
the right to receive the sums standing to the credit 
of a subscriber invalid as contravening the prohibi- 
tion against assignment or charge under S. 3 (*/ 
merely because the nomination has been made i 
consideration of a loan and not on account of tnere 
love or affection. A.I.R. 1935 Rang. 449=1W 
Ind. Cas. 327. 
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S. 5— Nominee — Right to receive amount — 

Grant of probate to third party — Effect. 

The provisions of the Provident Funds Act relat- 
ing to the right of nominees to receive the Provi- 
dent Fund are not to be read as though they were 
controlled by or subject to any other law for the 
time being in force, or subject to any disposition whe- 
ther testamentary or otherwise by the subscriber or 
depositor. Unle s s the nomination is cancelled by the 
subscriber or varied by a nomination in favour of 
another person, the nominee, on. the death of the 
subscriber, must be regarded as having had confer- 
red on him or her an absolute right to receive the 
Provident Fund. He is entitled on the death of the 
subscriber, notwithstanding anything in the Succes- 
sion Certificate Act, 1889, or the Bombay Regulation 
8 of 1827, to the grant of a certificate entitling 
him or her to receive payment under that Act 
or under that Regulation and such certeificate ij not 
to be deemed to be invalidated or superseded by the 
grant of probate or letters of administration to any 
other person. A.I.R. 1932 Sind 115=139 Ind. Cas. 
775. 

S. 5 — Nomination and will — General Pro- 
vident Fund — Declaration specifying person en- 
titled to fund after subscriber’s death amounts 
to will. 

M signed a declaration form of the General Pro- 
vident Fund constituting B, his minor nephew, as 
his nominee for receiving the amount to his credit. 
Heirs of M brought a suit against B for recovery 
of their share of the amount under Hindu Law. 

Held, that the form of declaration amounted both 
to a declaration of nominee and a will. B was ex- 
pressly constituted the nominee as the sole legatee 
in respect of the fund and suit by heirs of M did not 
lie. A.I.R. 1930 Lah. 437. 

S. 5 — Nomination — Nature of. 

A nomination of a person to receive Provident Fund 
money from a Corporation is not a will, a gift or a 
trust in favour of the nominee — Fund forms pait of 
his undisposed of estate. A.I.R. 1924 Sind 57, Foil. 
108 Ind. Cas. 894=A.I.R. 1928 Lah. 773. 

S. 5— Right to payment. 

A person who said he was the uncle of the deceas- 
ed, an employee; in the Calcutta Corporation, appeared 
before the Corporation with some kind of certificate 
stamped by an Honorary Magistrate and professing to 
bear the seal of the Court of which that individual was 
an Honorary Magistrate, and with this certificate he 
succeeded in getting payment of the Provident lumd 
of the deceased from the Corporation of Calcutta. The 
son of the deceased sued the Corporation for the sum 
but it was pleaded that the sum was already paid to a 
deceased’s representative. 

Held, that the person to whom the payment was 
made was not the representative and the Corporation 
had no business under the rules to pay anybody other 
than the legal representatives, executors or adminis- 
trators of the deceased under R. 19 framed under the 
Provident Fund Act. 115 Ind. Cr«3. 271— A.l.K. 
1928 Cal. 542. 

S. 5 — Validity of nomination. 

The effect of S. 5 is that a nomination is valid 
in spite of any prohibition in the personal law of the 
person making the nomination and this holds good 
even if the nomination was made before the pas*s- 
ing of the Act of 1925 and no fresh nomination was 
made after the Act was passed. 115 Ind. Ca9. 909 
=6 Rang. 682=A.I.R. 1929 Rang. 54. 

S . 6 — Scope . 

S. 6 (&), Provident Funds Act, in enacting that 


a dismissal from employment for any reasons speci- 
fied in this behalf in the Rules shall entail a forfei- 
ture of the Employer's contribution to the provident 
fund necessarily implies that all dismissals shall not 
entail a forfeiture but only some dismissal would. 
Section 6 ( b ), therefore, casts a burden upon the 
constituting authority of the fund to particularize 
the dismissal which would entail forfeiture so as 
to distinguish it from the other dismissal which would 
not lead to that result. Section 6 (b)_ also contem- 
plates that the reason should be specified in the rules so 
that the employee should know during his employ- 
ment and at the time when the fund comes into 
existence the risk of the liability of forfeiture which 
he runs in committing acts which entail forfeiture so 
as not to commit them and it is not left to the 
constituting authority of the Fund to determine the 
reasons of forfeiture subsequently when according to 
its opinion some act is committed by the subscriber 
or depositor which should entail forfeiture. A.I.R. 
1946 All. 234=1945 A.L.J. 325=1. L.R. (1946) 
All. 21 (F.B.). 

S. 7 — ‘Good faith’ — Knowledge of claim by 

nominee — Payment to another without inquiry. 

In spito of the somewhat liberal definition of ‘good 
faith’ in the General Gauses Act, payments made in 
contravention of the Provident Funds Act are by no 
means protected under all circumstances and the de- 
finition contained in the General Clauses Act, certainly 
does not entitle a trustee or the holder of a fund to 
pay anybody and everybody without proper enquiry. 
Where a Railway Company which holds in deposit the 
Provident Fund of it9 deceased employee pays it to 
his widow, knowing full well that one of the sur- 
viving nominees mentioned by the deceased is putting 
forward a claim to the fund and also having know- 
ledge of proceedings taken by such nominee in Court 
and having stated quite definitely that they would 
hold the money until the issues raised in those 
proceedings had been properly determined by a com- 
petent Court, the payment made by it to the widow 
is not in good faith. Consequently, the company is not 
entitled to the indemnity or protection afforded by S. 7, 
Provident Funds Act. A.I.R. 1937 Cal. 314=41 
C.W.N. 524=65 C.L.J. 259=171 Ind. Cas. 597. 

S. 7 — Good faith, what is. 

Even if the payment is made without due care and 
caution, still if it is made “honestly” it will be pay- 
ment “in good faith.” 109 Ind. Cas. 696= A.I.R. 
1928 Mad. 484. 

S. 8 — Scope. 

Quaere . — Whether Local Government or Governor- 
General in Council can, under S. 8, extend provisions 
of Act to a Mutual Benefit Fund or to share capital 
in Co-operative Credit Society? A.I.R. 1939 Mad. 
485=1939 M.W.N. 280. 

PROVIDENT FUND RULES. See also Provi- 
dent Funds Act. 

Provident Fund Rules (Rule 1334, State 

Railway Establishment Code, Vol. I) — Decla- 
ration of nomination on appointment but before 
actually subscribing to fund not valid. 

The rules require that the nomination of the person 
entitled to receive the provident fund should be made 
by a person who is a subscriber to the fund. 
Therefore, a declaration of nomination made by a 
person on his appointment as a railway servant but 
before he began to subscribe to the fund «s not valid. 
A.I.R. 1946 Oiidh 73=1945 Oudh W.N. 316= 
1945 All. W.R. C.C. 245. 
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^-^General Provident Fund (Madras) Rules, 
R. 2 (1) (c) — Wife living separately — No proof 
6f her unchastity — She is still member of family. 

The proviso to Rule 2 (1) (c) (i) does not imply 
that a wife ceases to be a member of the family 
when she is living separately from her husband and 
is not entitled to claim maintenance in a separate resi- 
dence. She is still a member of his family when, 
she has the right to return to her husband and de- 
mand to be maintained in his house unless she lives 
an unchaste life during separation in which case she 
forfeits her right to maintenance and cannot be 
called a member of the husband’s family. 

Where the wife of a person lived separately from 
her husband as a result of some quarrel and the per- 
son nominated the children of his cousin as persons 
entitled 'to receive the money standing to his credit 
in the General Provident Fund and he died leaving 
a will under which he purported to leave his provi- 
dent monies to his cousin’s children: 

Held that in the absence of the proof of his wile s 
unchastity she still remained the member of nr, 
family within the meaning of R. Z (U. VU; ine 
nomination was invalid and he had no right to dis- 
pose of his Provident Fund money by a wdl. 1946 

M.W.N. 615=59 L.W. 529=(1W6) 2 M.L.J. 

— G V 'l R p. 1 ply W ProWdent Fund Rules. R. 25 

Ru/e^25^is°not ultra vires of the Provident Funds 

^ Hence where a subscriber, who is not a Hb’ch^ 
M^ammadan ™Udon 

but to the widow. A.i.iv. 4 

Pom. L.R 906. , . . 

Government rules— Hindu wife obtaining 

decree for separate maintenance from husband, 
whether judicially separated from husband-. 

Main pu jiosc of the Provident Fund Rules is to 
preserve for the members of the depositor’s family, 
the right to receive his provident fund, and the fra- 
mers of the rules did not intend to exclude a Hindu 
wife who had obtained a decree for separate, main- 
tenance. The status of such a Hindu wife is no. 
in any real sense, equivalent to the status ° - 

wife judicially separated under the Divorce Act, a 
there is no reason why a Hindu wife who has been 
placed in the unfortunate position of havi g ^ 
for separate maintenance owing to her htr 
duct should, for any purpose, be 
side the list of these wbo arc f c,i L W 575= 

( 1940) M Mi j R 71 5=1940 M.W.N. 490=193 Ind. 

15 ^Rules' under R. ,0— -Assignment to illeg.f- 
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Person assigned .bc whoR of his 

PROVIDENT INSURANCE SOCIETIES ACT 
C5 OF 1912) — Act as a whole, is unsatisfactory. 


Taken as a whole the Provident Insurance Socier 
ties Act, 1912, is a thoroughly weak and wsatisfac* 
tory enactment. (1936) 164 Ind. Cas. 897=39 C. 
W. N. 274. 

Incorporation. h 

An insurance company incorporated under the 
Companies Act with a share capital divideJ into 
shares is not a provident insurance society under Act 
5 of 1912. 40 Cal. 570=21 Ind. Cas. 258. .. 

Ss. 2 and 21 — Insurance Company — Regis- 
tration under the Act, if necessary. 

An Insurance society whether it is already a cor- 
porate company or whether its share-capital is divid- 
ed into shares or not, cannot carry on the business of 
Life Insurance until it is registered under die Provi- 
dent Insurance Societies Act. 40 Cal. 570, ExpL 
42 Cal. 300=18 C.W.N. 1182=16 Cr. L.J. 149= 

27 Ind. Cas. 213. r 

Ss. 17 (7), 18— Notice, nature of 

It is quite clear from the text of Ss. 17 and Im- 
provident Insurance Societies Act, that the giving 
of the notices mentioned in S. 17/ sub-S. (7) is man- 
datory whereas the issuing of the subsequent notice 
laid down in S. 18 is merely permissive. (1936) 

164 Ind. Cas. 897 — 39 C.W.N. 274. . . 

S 22 — Revenue account and balance-sne 

company filed with Registrar— Containing false 

statements — Offence. 

Where the revenue account and the balance-sneet 
of an insurance company signed by the directors, se- 
cretary, accountant and the auditor of the company 
and filed with the Registrar of Provident Insurance 
Societies as required by S. 14 arc found to contain 
false statements, such of the persons as were aware 
of the true facts would be guilty under S. 22 tl’.ough 
they might have the best of intention. A.I.R. WW 
Mad. 682=41 Cr. L.J. 956=1940 M.W.N. 385- 

190 Ind. Cas. 628. _ 

$ 24 Duty of Judges — Rules to be fram- 
ed under— Judges, if should undertake task 
Where rules are to be framed under a particular 
section of a statute, it is constitutionally axiomatic that 
the Judge should not be asked to undertake such a 
task for it is more than likely that when the rules 
arc brought forward, they may, at some future date, 
have to interpret them. (1936) 164 Ind. Cas. 89/ — 

PROVINCIAL DEBT LAWS (TEMPORARY 
VALIDATION) ORDINANCE (11 OF 1945) 

—Validity of Ordinance. . . - 

Tit* validity of the Provincial Debt Laws viem- 
porarv Validation), Ordinance is not open to ques- 
tion on the ground of its prospective character. Die 
Ordiancc is valid. A.I.R. 1946 (F.C.) 1—50 Cal 
\V N. 9= (1946) 9 F.L.J. 55=223 Ind. Cas. 594 

(F c. ) • l# , , * v : 

1_S 2 S. 2 (a) — Effect of — Provisions of 

Madras Agriculturists’ Relief Act relating to 
debts arising out of promissory notes are valid 
and operative — Madras Agriculturists’ Reliet 

Act (4 of 1938) . . f * . 

The effect of S. 2 (a), Provincial Debt Laws 
(Temporary Validation) Ordinance is that while the 
Ordinance remains in force, the provisions of the 
Madras Agriculturists’ Relief Act relating to debts 
arising out of promissory-notes must be treated as 
valid and operative. Consequently the debtors who 
owe money to the creditors under promissory notes 
can claim relief under that Act A.I.R. 194 
(F.C ), 1=50 C.W.N. 9= (1946) 9 F.L.J. 5 d= 223 
Ind. Cas. 594 (F.C.). 

PROVINCIAL DECREE. 

See C. P. CODE, S. 2. 
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Provincial Insolvency Act, (III of 1907). 

“Proceeding*’ explained — The stranger to 

bankruptcy if can be made to pay. 

Per Walsh, J. — Wherever the word “proceed- 
ings" occurs in the Insolvency Act, a proceeding in 
a courtis intended. The Act does not provide lor 
a court calling upon a stranger to bankruptcy to 
show cause why a certain sum, which may or may 
not be due from him should not be paid by him. 
39 All. 267=15 A. L J. 253 = 37 Ind. Cas. 830. 

C.P. Code (1882), Ss. 344, 360 — Distinction. 

Under the Code the conduct of the petitioner 
as regards his creditors and property had to be 
taken into account before*he was adjudged insol- 
vent while under this Act the conduct is material 
only at the time of the order of discharge and 
the adjudication follows as a matter of course 
on the filing of the petition. 12 C-L.J. 400=15 
C.W.N. 213 = 7 Ind. Cas. 394. 

— — Jurisdiction of Civil Court. 

Though the District Collector may act under 
the C.P.C. relating to insolvent judgment debtors 
when the debts are under the Public Demands 
Recovery Act, the Civil Court has still a jurisdic- 
tion where the debts are enforceable under that 
Act. 14 C.W.N. 143 = 2 Ind. Cas. 856. 

12 — F. Y. D. — 75 -A. 


2386 

Adjudication under earlier law — Subse- 
quent proceedings — Whether governed by the 
New Act. 

Where a firm was declared insolvent before the 
Act of 1907 all subsequent proceedings could not 
be regarded as orders under the old enactment. 
The new Act will govern all such subsequent 
proceedings. 21 P.W.R. 1916=33 Ind. Cas. 995. 

Retrospective effect. 

The Act does not affect cases already instituted 
or pending at the time the Act came into force. 
Hence when a composition deed was filed before 
the New Act came into force the courts should pass 
final orders according to old law though the old 
law was repealed later on by the new Act. 12P.R. 
1910=162 P.L.R. 1910=5 Ind. Cas. 806. 

Retrospective effect. 

The Act does not govern cases already institu- 
ted or pending at the time the Act came into 
forcce. 11 P.R. 1910 = 24 P.W.R. 1910=163 
P.L.R 1910 = 5 Ind. Cas. 804. 

Insolvency Acts, English — Old cases oh 

how far good guides in construing Indian 
Insolvency Act. 

The cases on Old English Insolvency Acts are 
not reliable guides in construing the Indian In- 
splvency Act. 4 Bom.L.R. 647=26 B, 765. 

S. 2— Adjudication by Receiver — If pro- 
perty vests in him. 

Where an Official Receiver makes an order 
of adjudication under S. 52 (1) (a) of the Act the 
insolvent’s estate does not thereupon vest in him 
under S. 18 of the Act; it only does so in pursu- 
ance of an order of the Court and in exercising 
the deligated powers, the Official Receiver is not 
a Court within S. 2 (1) of the Act. 59 Ind. Cas. 
507 = 43 Mad. 869 = 12 M.L.W. 262=1920 M.W.N. 
537 = 39 M.L-J. 438. 

Ss. 2, Sub. S. 1, Cl. (g), 4, 46, 16 (6), 13, 18- 

High Court, if may grant interim protection 
and appoint Receiver pending appeal— Inherent 
jurisdiction — Civil Procedure Code (Act V of 
1908), S. 151. 

Where an appeal has been preferred against an 
order refusing the appellant’s application to be 
declared an insolvent, the High Court, has power 
in the exercise of its inherent jurisdiction as a 
court of appeal, to make an ad interim order 
for protection of the appellant and for the ap- 
pointment of a Receiver of his assets during the 
pendency of the appeal. As theie appeared to be 
substantial points in controversy in the case, 
which required consideration, the High Court 
granted ad interim protection pending appeal to 
the appella n t and also appointed a Receiver of his 
assets. 11 C.L.J. 435 = 11 C.W.N. 586 = 6 Ind. Ca s . 
95 * 

Ss. 16, 46. 45 — Appeal — Stay of proceedings 

— ‘Ad interim’ protection — Receiver. 

During the pendency of an appeal under the 
Provincial Insolvency Act, the court of appeal, iq 
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exercise of its inherent power, is competent to 
make an ad interim order for protection of the 
applicant for insolvency and also to appoint an ad 
interim Receiver to take charge of the assets. 6 
Ind. Cas. 95 = 14 C.W.N. 586=11 C.L.J. 435. 

[Cases under the repealed Ss. 344 — 360, C.P.C., 
of 1882, which were confined to the insolvency of 
judgment debtors do not find place here. — Ed.j 

— S.36 C.P.C. (Old Code, S- 351— Insolvency 

declaration of— Unfair preference— Act of bad 
faith) — “Payment*’ — Assignments of actionable 
claims are “dispositions of property”, within the 
meaning of S. 351, C.P.C. (Old Code). 

If a man on the eve of bankruptcy makes a 
payment to a particular credit for the presumption 
immediately arises that he makes that pa>ment 
with the dominant view of giving a preference to 
that creditor over his other creditors. There is 
no need for any evidence that the v-ew was ex- 
pressed in so many words by the bankrupt. It is a 
presumption which would arise from the tra 
saction. 

It is sufficient to constitute an unfair 
if the preference is the substantial cff *ctual or 
dominant view of the debtor, though not the sole 

view. 

A preference might be an unfair preference 
even though the payment might never have been 
made but for the desire to prefer in the sense 
that the desire was the dominant view of the 

debtor. 

Held also: that in the circumstances of the c„e 

there was no unfair preference. 18 M.L-J* 189- 

2 M.L.T. 57. 

Provincial Insolvency Act (V of 1920). 

Construction of Act. 

The provisions of the Provincial Insolvency Act 
must be construed strictly inasmuch as the status 
of the subject is sought to be affected thereby. 

A.I.R. 1939 Cal. 313 = 69 C.L.J. 84 — I.L.R. (1939) 
1 Cal. 425 = 182 Ind-Cas. 701. 

•Interpretation of Act. 


&8 


The Provincial Insolvency Act is an Act to 
consolidate and amend the law relating to in- 
solvency in British India and it must be 

that the Indian Legislature m P as ?’"? h * A* A* 
was aware of the exceptions made by the Courts 

in England to the English 

winch the Indian enactment is based. It it was 
the i n te nt ion of the Legislature to allow excep- 
tions to the rule as laid down n the Act, - there 
would have been provsions to this eneci m ine 
tllf It would be contrary to the intention of 
life Legislature to introduce ‘xce^ions^ to^he 

clear terms of the Act. V W R 481”149 

56 A. 1041 = 1934 A.L J. 676=3 A.W.R. 481 - 149 

lnd. Cas. 935 (2). 

Interpretation. 

The correct method of interpretation is to 
interpret the Act as it stands without rC * er ™ £> 
the Companion Acts. 50 Bom. 110-32 Bom. L-K. 
i :02 = A I.R. 1931 Bom. 50. 
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Interpretation, 

Per King, J.— Though there is nothing in the 
Act corresponding to S.52 (2) (b), Presi. Towns 
Insol. Act, the rulings based on S. 52 ( 2 )(b) can 
be applied to Prov. Insolvency Act. A. I.R. 19 31 
AH. 162=1931 A.L.J. 122=53 A. 239=135 Ind. 
Cas. 119. (F.B.). 

Object of Insolvency Laws. 

The Insolvency Laws are devised for the pro- 
tection of distressed debtors and not for the purr- 
pose of enabling reckless or imprudent persons 
to incur with relative impunity obligations which 
thc> know they cannot perform. A*1.R> 193o Kang. 
412=165 lnd. Cas. 384. 

Object of Insolvency Law. 

The Law of Insolvency should be administered 
broadly with special consideration, not for th 
particular protection of the msolvent wbere an 
act of insolvency has been clearly committed, but 
for the genei al protection of the creditors an< 
the trading public. A.I.R. 1933 Rang. 363— 12 
64=149 Ind. Cas. 723. 

Scheme of Act aod that of Punjab Laws Act, 

distinction between. 

The effect of an application of ““fty 

the provisions of the Punjab Laws Act and 

the property in the Punjab can he i attach'd a na 
sold by the Court and only the debts of those 
creditors can be satisfied out of sa |. e p * oc *£t s have 
have proved their debts. Those credito s 
not proved their debts do not get anyth ®«o«t of 
the sale proceeds and they are not debarred ^iro 
pursuing the ordinary - remedy that may be op o 

may acquire af therefore, is substantially 

different* from ^ set me of ’ the present Pro. 

a » creditors »»*. in ‘ s 0 I v g ent. prove 

share out o* tne asscis ** ad indication, no 
their debts. After an “jder ^adtud.cat ^ 

creditor is f c ‘.het e al i z a t , on of his debt. A.I.R. 
f 93 “lth. 407=38 P.L.R. 1099 = 164 Ind. Cas. 846. 


Scope. 

The Provincial Insolvency 
Code. 1930 M.W.N. 651. 


Act is a complete 


# 

Retrospective effect. 

The provisions of the new Act, which have sub- 
stantially altered the pre-existing law, cannot oe 
given retrospective operation so as tp Take away 
the right enjoyed by the debtor under the Act .of 
1907 if the latter was in force when the application 
wa? made. A I.R. 1928 Cal- 221. 

——Stay of execution proceedings— Insolvent** 
right to have execution proceedings stayed * 
affected by New Act. 
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The right oi an insolvent adjudicated as such 
under Art III of 1007 to have execution proceed- 
ings against him stayed, unless the Insolvency 
Court gives leave to prosecute them, is a substan- 
tive right and is not abrogated by Act V of 1020, 
and so an order for his arrest without leave of the 
Insolvency Court is without jurisdiction- A.I.R. 
1023 Mad 487; A. T. R. 19?4 Mad 368, Foil- 93 
Ind. Ca««. 3 = 1926 M.W.N. 281 = A.I.R. 1926 Mad. 
510=50 M.L.J. 237. 

— — Petition under Old Act — Subsequent procee- 
dings — By what law governed. 

There is no authority for holding that in «pite of 
the passing of the Act V of 1920, all pro^erdmes 
on pet-tion® filed under Act A NT of 1 Q 07 should 
continue to be dealt with under the provisions of 
the old Act. 79 Tnd- Cas. 4^8 = 1 8 M.L.W. 836 = 
1923 M.W.N. 810 = A.I.R. 1924 Mad. 368. 


Rules under Old Act — Applicability. 

As no rules have been framed under the New 
Act V of 1920- the Old rules under the Act, 1907, 
hold good where they are not inconsistent with 
the New Act. 93 Tnd. Cas. 903= A.I.R. 1926 Lah. 
360. 

Applicability of S. 4, Limitation Act, and 

S. 10, General Clauses Act. 

By reason of the express terms of S. 29 (2) fa). 
Limitation Act, S. 4, L : mitation Act app1i«s to 
applicat'ons made under the Prov. Tnsol. Act. Even 
assuming that S. 29 ( 2 ) (a). Limitation Act does rot 
applv, S. 10, General Clauses Act applies. Section 4, 
Limitation Act and S. 10, General Clauses Act, 
embody the well known principle ac'us cur»ae 
neminem gravabit (The Act of the Court shall 
prejudice no man). The circumstance that the Court 
was closed on the last day of limitation cannot 
destroy or impair the right of the applicant to 
file his application on the day the Comt re opens. 
A.T.R. 1938 Nag. 454= I. LR. (1919) Nag- 377= 178 
Ind. Cas. 479. 

Limitation — Applicability of S. 5, Limita- 
tion Act. 

S. 5 of the Indian Limitation Act did not apply 
to petitions made under A't III of 1907. But under 
the New Insolvency Act, S. 5 has been specfically 
declared to be applicable. 90 Ind. Cas. 2^4 = 26 
P.L.R. 501=7 L.LJ. 201 = A.I.R. 1925 Lah. 436. 


these conditions will require revision from time 
to time by the Legislature; as also the classes 
in the community to which the bankruptcy laws are 
to apply may require re-consideration from time to 
time. A.I.R. 1937 P. G. 95 = 168 Ind. Cas. 64 (P. C) 


Foreign Court — Meaning. 

The definition of the term “foreign Court” as 
contained in the Code is not applicable to all other 
enactments. In Provincial Insolvency Act there is- 
nothing as regards the definition of the term and 
though fo/the purpose of sending processes or of 
execution, provision is made in the Code, it is only 
for tho^e purposes alone. 123 Tnd. Cas. 20 = 30 
M.L.W. 531 = A.I.R. 1929 Mad. 900 = 57 M.L.J. 393. 

Inherent power of Insolvency Court — If 

can be invoked by the Official Receiver to 
rectify his e r rors — Sale held by the Receiver— 
If can be set aside. 

Th«* Official Receiver can invoke the inherent 
jurisdiction of the Insolvency Court to rectify 
any error or mistake committed by him and the 
Court has ample power to prevent in injury to the 
e«tate resulting from any act or decision of the 
Receiver. 

Where the Official Receiver wrongly 
notified in the proclamation of sale that 
the property was subject to an encumbrance of 
Rs 7,000. while the encumbrance was only Rs 3, c 00, 
and the only bidder purchased the property for 
Rs 25*; it isopen to the Official Receiver on dis- 
covering his mistake to mov* the Cou^t for setting 
aside the auction sale and thereby recitify the error 

committed bv b ; m. 19 c 0 M.W.N. 47 (2) = A.I.R. 1950 
Mad. 311 = (1950) 1 M.L.J. 15. 

Powers of Official Receiver — Order of 

Coup to Sell properties of insolvent subject to 
enctimbi ances— R«ght of Official Receiver to 
sell free from encumbrances. 

The Official Receiver has. tinder the Provincial 
Insolvency Art, an unquestionable legal right to 
sell all properties of the insolvent and is not hound 
to vo bv the administrative advice tendered to 
him by the Insolvency Court thoueh he undoubtedly 
stands in danger of being r< moved from the 
office or being sued by the parties for dnmaees, 
for such failure. 1949 M W. N. 347=62 L. W. 
391 = A.I.R. 1940 Mad. 834=0949) 1 M.L.J. 660. 


Insolvency, meaning of- 

In a general sense, insolvency means inability to 
meet one’s debts or obligations; in a technical 
sense, it means the condition or standard of 
inability to meet debts or obligations, upon the 
occurrence of which the statutory law enables a 
creditor to intervene, with the assistance of a 
Court, to stop individual action by creditors and 
to secure administration of the debtor’s asset® in 
the general interest of creditors; the law also 
generally allows the debtor to apply for the same 
administration. The justification for such proceed- 
ing by a creditor generally consists in an act of 
bankruptcy by the debtor, the conditions 
of which are defined and prescribed by the statute 
law. In a normal community, it is certain that 


Adjudication on condition of payment— 

Legality of order. 1 

There is no provision in the Act empowering the 
Court at the time of adjudicating a person an 
insolvent to pass an order requiring him to pay 
certain amount into Court in payment of his debts. 
126 Ind. Cas. 529 = A.I.R. 1930 Rang. 236. 


S. 2 (1) (a)— Creditor, hat is. 

Where the sole proprietor of a firm sells his 
business bona tide to another firm, he becomes a 
creditor of the other firm. No general or special 
notice is required to the other creditors who were 
creditors before the sale. A.I.R. 1936 Lah. 760= 
38 P.L.R. 627= 1 6 2 Iud.Cas- 618, 
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— — S. 2(l)(a) — Creditor— Endorsee o n collection 
whether a creditor— Cochin Insolvency Regul&> 
tion (VII of 1908). 

An endorsee for collection is not a creditor 
within the meaning of the Cochin Insolvency 
Regulation and he is, therefore, not competent to 
prove in insolvency. Such an endorsee’s position is 
notin anyway improved by the circumstance that 
he has also obtained a decree as endorsee, all that is 
involved in obtaining such a decree being only that 
the form of the debt undergoes a change. (1933) 
142 Ind. Cas. 802 (Cochin). 

% 

— — S. 2 (1) (a)— ‘Debtor*, meaning of. 

Under Hindu Law, the heirs even if they be sons, 
grandsons or great grandsons are not personally 
liable for the debts of the deceased. They are not 
‘debtors’ entitled to present a petition in insolvency 
under Ss. 7 and 10. I.L.R, (1938) 1 Cal. 132=66 
CL.J. 346 = 41 C.W.N. 1288. 


S. 2 (1) (d)— “Property*'— Test. 

The definition of “property” in S. 2 (l),(d). Pro- 
vincial Insolvency Act, is modelled on S.60(l)» # 
C. P. Code. Unless the insolvent has got a present 
disposing power, which he may exercise for his 
own benefit over a property, it will not be consider- 
ed to be one coming within this definition. A. I. R. 

1950 Cal. 487. 


S. 2 (1) (d)— “For his own benefit,” meaning 



A power that can only be exercised for the joint 
benefit of the bankrupt and another is not a Power 
that can be exercised for his own benefit within 

S. 2 (d). A.I.R. 1942 Cal. 533=46 C.W.N. 808- 
I.L.R. f 1 942) 2 Cal. 413=76 C. L. J. 333 = 203 Ind. 
Ca*. 154. 

S. 2 (1) (d)— Property— Power of karta to 

dispose of co-parcenary property. 

Since the father’s power to dispose of his son’s 
property is not property within the meaning of 
Ss. 2 (d) and 28, Pro- Insol. Act, the right of a 
manager who is not the father of the other 
co-parceners, to sell family assets to discharge 
debts which are payable out of the joint estate 
cannot be property within the meaning of Sj.2 W) 
and 28 and hence, cannot vest in the Official 
Receiver on the insolvency of the manager. A.I.K. 
1942 Mad. 682=55 L.W. 618— (1942) 2 M. L.J.457 
= 1942 M.W.N. 654*=I.L.R. (1943) Mad. 83 — 203 

Ind. Cas. 507 (F. B). 

[Overrules (1) A.I.R. 1929 Mad. 166=52 Mad. 
246=114 Ind. Cas. 345.] 

S. 2 (1) (d)— Property— Karta’s power to 

dispose of minor co-parcener’s share. 

The disposing power exercisable by the manager 
of a joint family business is not other than | power 
which he may exercise for his own benefit ana, 
therefore, on the insolvency of the joint family 
firm and of the manager the manager s power ox 
disposal over the joint family property including 
a minor’s share to satisfy debts of the business is 
a property which vents in th e Official Receiver 
under S. 28. A. I R. 1940 Sind 141 — I.L.R. (1940) 
Kar. 375 = 190 Ind- C»9-293. 


S. 2 (I) (d)— Power of Hindu father to sell 

son's share — Such power, if property. 

The definition of the word “property” in S. 2 (1) 
(d) is not exhaustive but was inserted only to 
emphasize the fact that certain kinds of property, 
which, in ordinary parlance, may not be regarded 
as the property of the insolvent, are to be treated 
as “property” for the purpose of the Insolvency 
Act. The word ‘property’ is comprehensive enough 
to include the right which the father has of bring- 
ing to sale his son’s interest to pay t his own 
legitimate debts, and such power is ‘property* 
within S. 2 (l)(d). A.I.R. 1937 Pat. 185=18 P.LT< 
1 = 16 Pat. 60=3 B. R. 329=167 Ind. Cas. 765 
(F. B.). 


S. 2 (1) (d) — ‘Property’ meaning of. 

Per Allsop J.— The Legislature, by enacting S. 2, 
intended merely to make it clear that certain 
rights or interests, which might ordinarily not be 
included within the term “property * would be so 
included if the insolvent had a disposing power in 
respect of them which he miffht exercise for nis 
own benefit. A.I.R. 1934 Oudh 1 = 10 O.W.N. 
1233=9 Luck. 304=147 Ind. Cas. 642 (F.B.). 


Ss. 2 (1) (d), 37, 67— Hindu joint family— 

Father’s insolvency — Receiver’s power to sell 
son’s share— Residue, right to. 

The right of a Hindu father tp sell the joint 
family property including the undivided shares of 
his sons is property within the meaning of S. 2 (1) 
(d) of the Act which vests in the Receiver of the 
estate in insolvency. The Receiver can, therefore, 
sell the sons’ share to satisfy the debt9 of the 
father. If, however, after satisfying fathers 
creditors, there is a residue, the sons are entitled 
to receive it. A.I.R. 1931 Bom. 50=32 Bom. L.R. 
1362=55 B. 110 = 129 Tnd. Cas. 153. . 


S. 2 (1) (d)— Father insolvent— Power over 

son’s interest, if vests. 

The insolvent’s property includes also in the case 
of a Hindu father his disposing power over his 
sons* undivided interest. 128 Ind. Cas. 404 — A.I.K. 
1930 Nag. 215. 


g. 2 (1) (d) — Father inslovent— Sons’ shares 

if vest in Receiver. 


Where in the case of a Hindu Joint family the 
father is adjudged an insolvent, even the sons 
shares vest in the Official Receiver and he can 
dispose of the same to pay the debts of the father 
unless they are incurred for immoral purpose; and 
the pious obligation of the sons will prevent them 
from contending that their shares are not liable 
to be sold. A.I.R. 1925 Patna 127; A.I.R. 1924 
P.C. 50 (P.C.); A.I.R. 1923 Lah. 1 (F.B.), Foil. 98 
Ind. Cas. 364=5 Pat. 476=1926 P.H.CC. 321=8 
P.L.T. 278= A.I.R. 1926 Pat. 438. 


S. 2(1) (d) — Father insolvent — Shares pf 

sons if vest in Receiver. 

Property over which a person has a disposing 
power which he may exercise for his own 
includes ancestral property which may be sold iQ r 
the satisfaction of antecedent debt;, 
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One L acquired considerable properties, mova- 
ble and immovable, and died leaving a son J, who 
had four sons, two of whom were minors, and two 
of whom had two sons who were minors. J and 
his two major sons embarked on business which 
proved unsuccessful and heavy debts having been 
incurred they were adjudged insolveifls. When the 
Receiver was selling the joint family property 
objection was raised by the minors that this is not 
property within the meaning of Section 2 (d) of 
the Insolvency Acti 

Held, that the objection was not open. 7 Bom. 
438; 26 Mad. 214 and 44 All. 316 Foil. A.T.R. 1924 
Patna 259, Overruled. 85 Ind. Cas. 88=3 Pat. 
857=6 P.L.T. 824= A.I.R. 1925 Pat. 127. 

— S. 2 (1) (d) — Father insolvent— Shares of 
sons if vest in Receiver — Rights of sons. 

Where in the case of a Hindu joint family the 
father is adjudicated an insolvent not only the 
father’s share in the joint family property but also 
the shares of his undivided sons vest in the 
Official Receiver. But a son can bring a suit for 
partition of his share against the Receiver or 
against such person*; as claim under him on the 
ground of the father’s debts being illegal or 
immoral. 85 Ind. Cas. 439=20 M.L.W. 946= 
A.I.R. 1925 Mad. 249=4 7 M.L.J. 749. 

rS. 2 (1) (d)— If vests in Receiver. 

Joint family property is not ‘‘property” within the 
meaning of S. 2 (I) (d) which vests in the Court 
or in a Receiver under S. 28 on the making of an 
order of adjudication. 39 All. 437; 41 I. A. 126, 

Foil. 77 Ind. Cas 589=2 Pat. 724=A.I.R. 1924 
Pat- 259. 

S. 2(1) (d)— Insolvent’s undivided share— If 

vests in Receiver. 

The insolvent’s undivided share in the property of 
the joint family of which he is a member is ‘pro- 
perty’ within the mcaoing of the Insolvency Act 
and therefore the Receiver can sue for partition 
of the share of the insolvent vested in him. 74 
Ind. Cas. 301 =10 O.L.J. 31=26 O.C. 384 = A.I.R. 
1923 Oudh 154. 

S. 2 (1) (d) — Father insolvent — Son’s 

interest if vests in Receiver. 

Under the Mitakshara Law a father has the 
right to dispose of his son’s interest in ancestral 
immovable estate for the pajment of his own 
debts not contracted for immoral purposes and 
such interest therefore is “property” within the 
meaning of the section and vests in the Official 
Receiver on the adjudication of the father. 158 

P.R. 1919, Foil. 75 ind. Cas. 497=16 S.L.R. 226 
-A.I.R. 1923 Sind 20. 

Ss. 2 (1) (d), 28, 56—0907), 2 (e), 16 and 18- 

Vesting of property — Father of joint Hindu 
family adjudicated insolvent— Son’s share if 
vests in Official Receiver. 

If the father in a joint Mitakshara family is 
adjudicated an insolvent he has a right to dispose 
Of his son’s interest in ancestral immovable estate 
for the payment of his own debts not contracted 
for immoral purposes. The son’s share in the 


joint family property is ‘property* within the 
Insolvency Act and vests in tne Receiver on the 
making of the order of adjudiction. The plain- 
tiff need not establish that the debts of the father 
had been incurred for legal necessity but the onus 
is upon the defendant to show that the_debts had 
been incurred for immoral purposes. 15 P.R. 1918 
Foil. 158 P R. 1919=54 Ind. Cas. 931. 

Ss. 2 (1) (d), 21— (1907), Ss. 2 and 13— “Pro- 
perty” — Undivided share— Receiver. 

An insolvent’s undivided share in the joint family 
property is not “property’* as defined in S. 2 in 
respect of which a Receiver can be appointed. 5 

O.L.J. 665 = 48 Tnd. Cas. 526. 

S. 2 .(1) (d) — Property, what is. 

Per Dunkley, J. — A right of suit is ‘property 
within the meanig of that term as defined in S. 2 
(1) (d) of the Act. A.I.R. 1937 Rang. 165=169 
Ind. Cas. 856. 

S. 2 (1) (d). — ‘Property’ right to sue for 

breach of contract. 

Where a mortgagee, having contracted to make 
certain payments on behalf of the mortgagor, 
failed to perform them and on the mortgager 
becoming insolvent, the Receiver sold the equity 
of redemption to a third party: 

Held, that the definition of ‘property* in S. 2 (1) 
(d) does not include the right to sue for breach of 
contract and hence that right remained with the 
insolvent mortgagor and did not pass to the 
Receiver. A.I.R. 1937 All. 317 = 1937 A.L.J. 304 = 
1937 A.W.R. 241 = 168 Ind. Cas. 683. 

— — S. 2 (1) (d) — Claim for breach of contract 
— T.P. Act, S. 6 (e) — Damages for breach of 
contract due prior to insolvency and not paid 
to insolvent — If vests in Official Receiver. 

A claim for breach of contract which has 
become due to the insolvent before his adjudica- 
tion and has not been rendered to him vests in the 
Official Receiver. Under the English Law of 
Insolvency, the word “property*’ is inclusive of 
claims in the nature of damages which have 
accrued due prior to the date of insolvency except 
such of them as arise from bodily or mental 
suffering or personal inconvenience of the 
bankrupt or from injury to his person or reputa- 
tion. 80 Ind. Cas. 141 =19 S.L.R. 286 = A-IR. 1925 
Sind 159. 

S. 2 (1) (d) — ‘Property*, meaning of — Trust 

property in the hands of an insolvent — 

Whether part of his estate. 

Trust property in the hands of an insolvent 
cannot be treated as part of his estate. It is not 
open to the Court to direct the Receiver in insol- 
vency to deal with assets other than those belong- 
ing to the persons who have been adjudicated 
insolvents- A.I.R. 1931 Lah. 683=148 Ind. Cas. 550. 

S. 2 (1) (d) — Partner’s right to sue — If 

’property’. 

The term ‘property’ includes any property over 
which any person has disposing poyver whicji he 
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may exercise for his own benefit. Thus a part- 
ner s right to sue for accounts of dissolved 
partnership is a movable property. 79 Ind. Cas. 
384= A.I.R. 1925 Sind 72. 

S. 2 (1) (e) — Secured creditor — Decree- 
holder under compromise which prohibited 
alienation of stock-in-trade of the judgment 
debtor — Charge if created in favour of decree- 
holder. 

Where a compromise on which a decree was 
passed contained a prohibition against alienation 
of the stock-in-trade of the iudgment-dcbfor fol- 
lowed by a clause providing the penalty in case of 
alienation, namely, immediate execution of the 
decree, on a question whether the decree-holder 
under such a decree was a secured creditor 
within the meaning of S. 2 of the Provincial 
Insolvency Act: 

Held, the stork-in-trade was not expressly 
made liable for the p tyment of the decretal 
amount and the compromise fell short of actually 
creating a charge on the stock in-trade and that 
hence the decree-holder could not be declared a 
secured creditor. 1Q*9 A.W.R. 182= A. I. R. 1949 
A. 539=1949 AL. J. 84. 

S. 2 (l) (e)— Secured creditor, meaning of. 

The existence of an attachment in favour of a 
creditor does not constitute that creditor a 
secured creditor; but an attachment means this : 
that the property in respect of which it is made 
is not free, at any rate. t 0 this extent, that it can- 
not he marie the «ubiert of a private sale. 
A.I.R. <937 Cal- 517 = 41 C W N. 107Q=T.L.R. 
(1^37) 2 Cal. 675 = 66 CL.J. 315 = 172 Ind. Cas. 
914. 

S. 2 (1) (e) — ‘Secured creditor*, meaning of. 

The word ‘holding’ used in the definition of the 
term ‘secured creditor’ as given inch (e), suh-s, 
(l) of S 2 is in the present tense and thus 
necessarily connotes the idea of a mortgage, 
charge or lien which exists and excludes that of 
the mortgage, charge or lien which is to come into 
existence at some future time. A.I.R. 1937 Lah. 
494=173 Ind. Cas. 1000. 


application under Ss.7and 9 of the Provincial 
Insolvency Act. A.T R. 1931 All. 224=1931 A.L.J. 
102=129 Ind. Cas. 557. 

S. 2 (1) (e) — Deposit of money for custody 

and lent out^rn security of ornaments only — If 
depositor is a secured creditor. 

J handed over his spare money to a bank and 
received a note-book in which it was stated that 
the money was for safe custody. As a matter 
of agreement and practice, however, J used to 
secure borrowers who would agree to , pledge 
ornaments by way of security with the money 
deposited. The borrower was taken by J to the 
manager of the bark or he would go to the 
manager of the bank with a note from J. No 
money of J used to be lent out by the bank with- 
out any security of ornaments. Similarly when a 
man came to redrem his ornaments he would 
either take J to the bark or take a note of his to 
the manager of the bank and on payment the 
ornaments would be released: 

Held, that J was a secured creditor iof the 
Bark. 100 Ind. Cas. 62=49 All. 376=25 A.L.J. 
320= A.I.R. 1927 All. 598. 

S. 2 (1) (e) — Secured creditor— Receiver 

mentioning a person as secured creditor in his 
report — Effect. 

Tee mere fact that the Receiver mentioned a 
certain person as secured creditor in a report 
submitted by him to the Court which was never 
approved by the Court, either expressly or by 
implication, does not mean that the - Court 
approved of the Receiver’* report that the person 
was a secured creditor. 109 Ind. Cas* 373=AI.R. 
1923 Lah. 738. 

S. 2(1) (f)— Joint family property- 

partition— Applicability of S- 53. 

Having regard to the definition of the expres- 
sion “transfer of property*' cortained in S. 2 
(i). there can be no real doubt that a partition of 
joint family property amounts to “transfer of 
property “ which falls within the mischief contem- 
plated by S. 53 of the Act. 123 Ind. Cas. 286 — 31 
P.L.R. 245 = A.I.R. 1930 Lah. 645. 


S. 2 ( 1 ) (e ) — ‘Secured creditor*, meaning of. 

Where a person to whom the goods of a op 
had been mortgaged b* way of security for a K .) 
sued for the money and obtained a decree whic 
directed that the defendant had a right to sell 
the goods of the shop which had been attached, 
hut in ca«e of misappropriation, the plaintiff 
would he entitled to recover his decree amount 
at once : 

Held, that though the decree was not very 
clearly worded, the docrc' > -* , oldcr was a secured 
creditor. A. l.R. 1932 All 550=137 Ind. Cas- 208 
( 2 ). 

S. 2 (1) (e)— Secured creditor— Mortgagee 

decree-holder. 

A mortgagee who has obtained a decree on his 
mortgage does not thereby cease to be a secured 
creditor and is rot precluded from making an 


S 3 — Jurisdiction — Debts in insolvency 

exceeding R s. 5.000- One of debts douhtful— 
Jurisdiction of District Judge and Deputy 
Commissioner. 

Where the debts in the insolvency exceeded the 
the sum of Rs. 5,090. the insolvency proceedirgs 
should proceed before the District Judge and rot 
before the Deputv Commissioner and the mere 
fact that Rs. 1.800 was a doubtful debt, made no 
difference when this wa9 one of the debts which 
bad to be taken into consideration in administering 
the insolvent’s estate and this debt of Rs. 1,800 
together with the debts includ'd in the schedule 
would amount to a sum over R*. 5,0 r 0- A.I.R. 
1039 Pat. 73 = 19 P.L.T. 843 = 5 B.R. 36=177 Ind. 
Cas. 890. 

Ss. 3, 5 — Insolvency Court, if G vil Court. 

Under the Insolvency Act it is the Court of the 
District Judge which is the primary insolvency 
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Court though provision is made for a Subordi- 
nate Judge to be made such a Court. The mere 
fgtct that there is a special Act for insolvency does 
not mean that the insolvency Court is not a civil 
Court. All that the Insolvency Act does in this 
respect is to determine the civil Court which 
shall hear insolvency petitions- A. I. R. 1937 Lah. 
861 =39 P.L.R. 756= 170 Ind. Cas. 33. 

-S. 3 (1) — Scope of — Whether excludes civil 

jurisdiction of High Court — Existing jurisdic- 
tion, when can be taken away by Legislature. 

Section 3 (1) merely enacts that the ordinary 
jurisdiction in ins°lvency shall be in the District 
Courts. It does not exclude the extraordinary 
civil jurisdiction of the High Court. 

Before the Provincial Insolvency Court came 
into existence, the High Court of Judicature at 
Lahore did have jurisdiction to transfer proceed- 
ings in the Insolvency Court to itself for disposal 
and no existing jurisdiction in a High Court can 
be taken away by the Legislature without the use 
of express terms or by praymg-in-aid a necessary 
implication. There certainly is no deprivation 
of the High Court of its jurisdiction in express 
terms in S. 3 of the Provincial Insolvency Act, 
and there cannot be any necessary implication that 
the jurisdiction in the High Court has been taken 
away by the terms of the said section. A.I.R. 

1936 Lah. 608=38 P.L.R. 235 and 1013= 17 L. 582= 
160 Ind. Cas. 972. 

S. 3— Jurisdiction of Subordinate Courts— 

Condition precedent. 

From the words'of S. 3, it is clear that the Act 
does not invest a Subordinate Court with juris- 
diction to try any insolvency matter which origi- 
nates outside the local limits of its jurisdiction. 
Under S. 3 of the Act, the District Courtis the 
pnly Court having jurisdiction to deal with 
creditor’s petition in the absence of any rotifica- 
tion, of the Local Government investing Sub- 
ordinate Courts with jurisdiction over such class 
of cases. In a case in which there is no such 
notification, the District Judge’s order trans- 
ferring a petition to the Sub-Court ‘for disposal 
is, therefore, ultra vires. A.I.R. 1937 Mad. 441 = 

1937 M.W.N. 203 = 45 L.W. 313= ILL. (1937) 
Mad. 565 = (1937) 1 M.L. J. 654=171 Ind. Cas. 405. 

S. 3— Juried iction of Subordinate Courts — 
Notification No. 37 by Governor in Council — 
Construction. 

The expression ‘value not exceeding fifteen 
thousand rupees”, in Notification No. 37 issued by 
the Governor in Council, under S. 3 (1), Provin- 
cial Insolvency Act, refcis to a case “in which 
the debts of the insolvent do not amount to over 
fifteen thousand rupees,” and in the absence of 
any more acceptable interpretation, the view of 
the Governor in Council should be accepted as to 
the meaning of the expression “value not exceed- 
ing fifteen thousand rupees.” The effect of 
accepting this construction of notification is that 
the Court may or may not possess jurisdiction to 
hear an insolvency proceeding at any particular 
time according to the amount of the debts of the 
insolvent that at that particular time may appear 
to be outstanding and not according to the amount 
fif debts as they appear in the petition. A.I.R. 


1936 Rang. 223 = 14 R. 280=162 Ind. Cas. 1001 
(S.B.). 

— — S. 3 — Absence of notification— Transfer of 
creditor’s petition to Sub Court having no 
jurisdiction — Order if ultra vires. 

Under S. 3 of the Provincial Insolvency Act the 
District Court is the only Court haying jurisdic- 
tion to deal with creditor’s petitions in the absence 
of any notification of the Local Government 
investing Subordinate Court with jurisdiction over 
this classes of cases. In a case in which there 
was no such notification : 

Held, that the District Judge’s order transferr- 
ing a petition to the Sub-Court for disposal was 
ultra vires. 75 Ind. Cas. 876 = 18 M.L.W. 685 = 
1923 M.W.N. 754=A.I.R. 1924 Mad. 398=45 
M.L, J. 689. 

S. 3— Notification under Old Act — Validity 

under New Act. 

Under Section 24 of the General Clauses Act a 
notification issued under Section 3 would remain 
in force even under the New Act of 1920 as the 
section is re-enacted in the New Act. 80 Ind. Cas. 
858=A.I.R. 1925 Cal. 335. 

S. 3 — Object and construction. 

The object of the proviso to S. 3 (l) is to 
enable the Local Government, by conferring 
jurisdiction upon Subordinate Courts to relieve 
the District Court of the work arising under the 
Act. And in considering the section and the 
notification by Government the Court should give 
effect to that presumed object rather than put 
upon the words of the section a narrower con- 
struction. And in cases of doubt it is entitled to 
have recourse to the argument from convenience 
interpreting a statute. 104 Ind. Cas- 780 = 51 
Bom 809=29 Bom. L.R. 947= A.I.R. 1927 Bom. 
460. 

S. 3— (1907), S. 3 (1)— Small Causes Court- 

Jurisdiction — Conferred after issue of notice 
but before final disposal — Effect. 

A disposal of an insolvency petition by a judge 
of Small Causes, who had no jurisdiction to try it 
at the time of the petition but on whom jurisdic- 
tion was conferred before final disposal, is right, 
when the petition was addressed to the District 
Judge but presented to the Judge of Small 
Causes. 6 A.L.J. 483 = 2 Ind- Cas. 223. 

S. 4. 

Synopsis. 

1. Appeal 

2. Applicability and scope 

3 Discretion of Court 

4. Duly of Court 

5. Enquiry under 

6. Finality of decision 

7. Hindu Father’s insolvency 

8. Interpretation— “of any nature whatso* 

ever” 
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9. Jurisdiction and Powers of Court. 

10. Limitation 

11. Receiver’s powers 

12. Remedies 

*13. Retrospective operation 

14. Transactions more than two years old 

15. Transfer from transferee- 

16. Who can move 

17. Miscellaneous. 


1. Appeal. 

See also; Note 2. 

— — Ss. 4 and 75 — Whether formal order 
should be prepared in insolvency proceedings is 
matter governed not by S. 75 but by Civil 
P. C.— Order by District Court is case with- 
in S. 75— Hence order under S. 4 passed by 
District Court is miscellaneous case within O. 
43, R. 3, Civil P. C., and formal order should 
be prepared — Rules 336 to 338, Oudh Civil 
Rules are not proper guide for construing ex- 
pression“miscellaneous case”— Order under S. 4 
— Appeal — Copy of formal order not filed 
along with memorandum of appeal within 
limitation— Appeal must be rejected — Civil 
P.C., O. 43, R. 3 (Oudh). 


Whether a formal order should or should not 
be prepared in insolvency proceedings is a matter 
governed not by the provisions of S. 75, Provin- 
cial Insolvency Act but by the Code of Civil 
Procedure which applies to insolvency proceed- 
ings. It is clear from the language of the proviso 
to sub-s. (1) of S. 75 that every decision come 
to or an order made in the exercise of insol- 
vency jurisdiction by a Court subordinote to a 
District Court constitutes a ‘case.’ Accordingly it 
would be illogical to hold that such a decision or 
order arrived at by the District Court could 
not be a case. Hence an order passed under S. 4 
Provincial Insolvency Act, by a District court 
constitutes a miscellaneous case and a formal 

order should be prepared under O. 43, R. 3, Cm! 

P. C., Rules 336, 337 and 338, Oudh Civil Rules, 
are framed only for the purposes of classifica- 
tion of records and cannot be a proper guide 
for the determination of the proper construction 
to be put upon the expression ‘miscellaneous case 
as used in O. 43, R. 3. 


Consequently, where an order passed under 
S 4, Provincial Insolvency Act, by the District 
Court is appealed against but no copy, of the 
formal order is filed along with the memorandum 
of appeal within the period of limitation, the 
memorandum of appeal must be rejected. A. I. R. 

1946 Oudh 242=1946 O. W. N. 117=1946 All. 
W. R- C. C. 89=223 Jnd. Cas. 238. 


Ss. 4 and 75 -Appeal. 

A decision of insolvency under S. 4 is subject to 
appeal under S. 75 and cannot thus be said to be 
final. A. I. R. 1939 Lah. 87=41 P. L. R. 302- 183 
Ind. Cas. 63. 


S. 4— Appeal — Order releasing property in 

favour of objector. 

Where the Official Receiver takes possession of 
the pGQpcrty as one belonging to insolvent and a 


certain person takes objection under S. 68 on the 
ground that the property belongs to him and not 
to insolvent, and the Insolvency Court frames 
issues, records evidence and then disposes of the 
objection iu favour of the person objecting and 
releases tho property, an appeal lies against the 
order releasing the property as the Court most be 
deemed to have investigated the claim of the 
objector under S. 4. A-I.R. 1937 Lah. 757=40 
P. L. R. 465=175 Ind. Cas. 853. 

#1 * tw * * * 

Ss. 4 and 73. 

The dismissal of a claim under S. 4 really 
tantamounts to a decision under S.4 and entitles 
the claimant to an appeal under S. 75 read with 
Sch. 1. A. I.R. 1934 Cal. 122=58 C.L.J. 118= 
149 Ind. Cas. 677. 


_j. 4 and 7s— Report by Receiver as to 
fictitious alienations by the insolvent— Whe- 
ther Court must consider the question— Order 
for sale of saleable interest of insolvent— 
Competency of revision. 

During the course of insolvency proceedings, 
the Receiver reported to the Court that certains 
properties were fictitiously alienated by the i P’ 
solvent. The Court refused to consider the 
question and ordered that the saleable interests 
of the insolvent be sold. The auction-purchaser 
afterwards applied to the Court tp consider his 
title to the property and restore possession pi it 
to him. 

Held, that as appeal by leave of Court was 
competent under S. 75, petition for revision could 

not be entertained. A# !• R* 1933 Lah« 611 146 

Ind. Cas. 545 (1). 


Ss 4, 75— Sale of insolvent’s holding— Sale 

held invalid by Revenue Court— Petition for 
refund of sale price dismissed — Appeal- 
Revision. 

Where the insolvency Court held that a holding 
was saleable and it was, accordingly, sold to the 
purchaser, but the sale was subsequently held to be 
invalid by a Revenue Court at the instance of 
the land-lords and the purchaser claimed refund 
of the sale price : 

Held, that the purchaser was not challenging 
the correctness of the decision of the Revenue 
Court but his claim was purely based pn the 
ground of equity and as n 0 question of title 
triable under S. 4 was involved, no appeal lay 
from the order dismissing the petition for refund. 

Held also, on the fact that there was no ade- 
quate ground for revision and the appeal could 
not be treated as a revision petition. A. I. R. 1933 
Lah. 628=34 P. L. R. 183=145 Ind. Cas. 337. 

S. 4 — Receiver put In possession wrongly— 

Duty of Court of Appeal against order. 

The Receiver is an officer of the Court and as soon 
as the Court finds that he has wrongly been given 
possession and ought not to remain in possession, the 
Court should direct him to deliver possession to the 
proper person. If the Insolvency Court, owing to a 
mistaken view of the law, does not pass such an ordcrj 
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the person aggrieved may appeal and the Appel- 
late Court should pass the order and appeal should 
not be dismissed merely because insolvent delays in 
asking to be put in possession. 121 Ind. Cas. 54=12 
N. L.J. 117=26 N.L.R. 46= A.I.R. 1929 Nag. 338. 

S. 4 — Claim by purchaser of insolvent's house 

— Order disallowing claim — If appealable. 

The order of a District Judge, passed summarily and 
without making adequate enquiry in the matter, dis- 
missing the claim of the purchaser of an insolvent’s 
house for the recovery of the purchase money is highly 
unsatisfactory and as it disposes of a question of title 
it falls under S. 4, Provincial Insolvency Act of 1920 
and is appealable under Cl. (2), S. 75 of that Act, and 
the creditors are not necessary parties to the appeal. 
24 C.W.N. 401, Foil. 107 Ind. Cas. 400= A l.R. 1928 
Lah. 423. 

— — S* 4 — Second appeal. 

Where, after an adjudication of a person as an insol- 
vent by a Subordinate Judge, the adjudication is set 
aside by the District Judge in an appeal, no second 
appeal lies in the High Court from the order setting 
aside the adjudication. A.I.R. 1942 Bom. 159 = I. L.R. 
(1942) Bom. 175=44 Bom. L.R. 132=201 Ind. Cas. 188. 

S. 4— Second appeal. 

The decision of questions under S. 4 does not involve 
a decision of dismissing a debtor’s petition under S. 25. 
Consequently, the decision of the question whether the 
debtor has a right to present the petition for insolvency 
comes under S. 25 and is subject to only one appeal 
and a second appeal against that decision is incom- 
petent under S. 75* A.I.R. 1942 Oudh 80=1941 
A. W R. C. C. 347=1941 O.W.N. 1218=196 Ind. 
Cas. 881. 

Ss. 4, 75 (1) — Second appeal. 

Where the District Judge has relied on S. 4 and pur- 
ported to decide the case under that section, a second 
appeal lies under S. 75 (1). A.I.R. 1935 Nag. 246=31 
N.L.R. 36 Sup.= i6i Ind. Cas. 981. 

8». 4, 53, 75— Second appeal — Application by 

Official Receiver to set aside mortgage by insolvent as 
being fraudulent and fictitious — Dismissal of — Dismissal 
of appeal against order — Second appeal. 

Where the Official Receiver filed an application to 
set aside a mortgage effected by the insolvent on the 
ground that the transaction was fictitious and intended 
to defraud the creditors and the application and an 
appeal from it were both dismissed : 

Held, that S 53 applied and not S. 4 and hence no 
second appeal lay and that there were no grounds for 
treating the appeal as a petition for revision. A.I.R. 
1933 Lah. 634=34 P L R. 960= 146 Ind. Cas. 4go. 

S. 4— Second appeal — Appeal against order 

granting conditional dirchargc — Second appeal — Main- 
tainability. 

An insolvent applied for his discharge. The applica- 
tion was opposed by the creditors and the Official Re- 
ceiver. An order granting conditional discharge was 
made. The insolvent appealed without impleading the 
Official Receiver as a party. The appellate Court 
modified the conditions. Both the insolvent and the 
creditors preferred second appeals. 

12 — F. Y. D.— 76 . 


Held, (i) that the order appealed against was not 
one covered by S. 4 and consequently, no second appeal 
lay. A.I.R. 1931 Lah. 647=132 Ind. Cas. 526. 

S 4 — Order extending time for discharge — 

Second appeal. 

Order uifder S. 27 extending time during which to 
apply for discharge is not one that can be taken to be 
under S. 4. Proviso of S. 75 (2) will not apply to such 
an order and second appeal will not therefore lie the 
order being under Sch. I. 1 14 Ind. Cas. 847=29 M.L.W. 

60 = 52 Mad. 337=A.I.R. 1929 Mad. 43 = 55 M. L. J. 
837* 

S. 4 — Declaratory suit under O. 21, R. 63, 

C. P. Code in respect of insolvent’s property — Decision 
if subject to second appeal. 

A suit for declaration that certain property of insol- 
vent is liable to attachment and execution of decree 
against him is a matter within S. 4 of the Act and a 
second appeal from a decision therein is competent. 78 
Ind. Cas. I40=A.I.R. 1924 Nag. 361. 

S* 4 and S. 75— Order of District Judge under 

S. 4 — Appeal to High Court under S. 75 — Appeal to 
Privy Council — Maintainability. 

The District Court annulled a payment which had 
been made to a person by the insolvent within three 
months of the application for insolvency and the appeal - 
by him to the High Court having been dismissed, he 
applied to be added in the schedule of creditors. The 
High Court directed that he be added as a creditor. On 
appeal to the Privy Council by the Receiver of the 
estate of the iniolvent the creditor raised a preliminary 
objection to the competency of the appeal, maintaining 
that under S. 54 (2) of the Provincial Insolvency Act, 
the decision of the District Court was final, subject 
only to a limited right of appeal to the High Court 
under S. 75 (2), any right of further appeal being 
thereby excluded: 

Held, that the objection was not maintainable and 
that when such a right of appeal was giv«n to one of 
the ordinary Courts of the country, the procedure, 
orders and decrees of that Court would be governed by 
the ordinary rules of ifce Civil P. C. A. I R. 1934 P. C. 
81 = 11 O.W.N. 418 = 39 L.W. 418=38 C.W.N. 449 
= 1934 A. L.J 358=66 M.LJ. 404=36 Bom. L.R. 
427= 12 R. 194= 1934 M.W.N. 284=61 C. L.J. 55 = 

61 I. A. 158 = 37 P.LR. 279=3 A.W.R. 471 (2)= 14O 
Ind. Cas. 1 (P.C.). 


2. Applicability and scope. 

S. 4 — Applicability t*» case of debts due to one 

creditor by another. 

Sub section (2) of S. 4 shows that a decision under 
that section is binding only as against the debtor and 
the debtor's estate on the one band and all claimants 
against him or it on the other. It cannot apply to a 
matter which arises between two creditors inter se and 
not between either of them and the insolvent and since 
S. 39, which deals with the effect of a scheme which has 
been assented to by the requisite number and value of 
the creditors, states that such a scheme shall be bind- 
ing on all the creditors, but only so far as it relates to 
any debt to them from the debtor and provable under 
the Act, that section cannot possibly cover the case of 
debts due to one creditor by another, A.I.R. 1942 
Mad. 345=1942 M.W.N. 140=45 LAV. 172 = 0942) i 
M. L.J. 316 = 203 Ind. Cas. 574. 
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S. 4 — Scope. 

Section 4 comprises adjudication of those questions, 
which arise in bankruptcy and not outside bankruptcy 
in other words, it covers questions such as disputes 
between debtor's estate represented by Receiver on one 
hand and the claims of one or all his creditors on the 
other and other questions of priority of title.- The sec- 
tion is, however, limitted to matters not otherwise speci- 
fically provided for in the Act. A I.R. 1942 Bom. 159 
= I.L.R. (1942) Bom. 175=44 Bom. L.R. 132 = 201 
Ind. Caa. 188. 

S . 4* 

Section 4 sub-section (1), specifically lays down that 
the powers conferred by that section are “subject to the 
provisions of this Act.” 

Consequently, it must be held that when an order is 
made under some other section of the Act, end can law- 
fully be made under that section, then S. 4 will have 
no application to that particular order. A. I.R. 1936 
Rang. 26=13 Rang. 717=160 Ind. Cas. 109. 


Ss 4, 53 , 54— Petition under S 53 or S. 54 — 

S. 4, if applies. 

To a petition to set aside or declare as void a deed 
of transfer made by an imolvent under S. 53 or S. 54, 
S. 4 of the Act has no application. A. I.R. 1935 Mad. 
43 2 = *58 Ind. Cas. 59 (2). 

S. 4 — Applicability to transfers of nominal 

and colourable nature — Powers of Insolvency Court 
Insolvent having fractional interest in property — Duty 
of Court. • . 

Section 4 applies to transactions of a nominal and 
colourable nature, whether or not under the section the 
Insolvency Court has power to annul transfers which 
are intended to be operative but are otherwise calcula- 
ted to defeat and delay creditors. 

The fact that the insolvent has a fractional interest 
in the property docs not make any difference in the 
exercise of the Insolvency Court’s powers under S. 4. 
A. I.R. 1934 Nag. 47= *5 N. L.J. 85=141 Ind. Cas. 
667 (2). 


Se. 4 and 54 - 

All orders passed under S. 54 cannot be treated as 
orders under S. 4- A.I.R. 1933 Lah. 242 = 33 P.L R. 
971 = 141 Ind. Cas. 36. 

Ss- 4 and 53 - 

Section 4 is controlled by S. 53 only in respect of real 
transfers made by the insolvent. A.I.R. I93 2 Bat. 129 
= 11 Pat. 9=13 P.L.T. 298=136 Ind. Cas. 299. 


S s . 4 and 53. 

The words “subject to the provisions of this Act” in 
S. 4 mean “excluding questions otherwise provided lor 
by the provisions of the Act,” therefore, prima facie 
S. 4 should be taken to have no application to cases 
coming under S. 53 of the Act. A.I.R. *93» M ad - 745 
^54 Mad. 989=34 L VV. .05=6. M.L.J. 820=132 

Inti. Cas. 641. 


S B 4 and 53- 

Section 4 of the Provincial Insolvency Act js subject 
to the provisions of S. 53 of the Act. 94 Ind. Cas. 429 

. .,.1 All. 4.4 = 24 A. L.J. 495 = A.!.R. '926 All. 470. 


Ss. 4 and 68 — Application to set aside sale by 

Receiver. 

An application to set aside a sale by a Receiver under 
orders of the Court on the ground that the property 
in question wa6 not liable to sale lies, not under S. 68 
but under S. 4 of the Act. A I.R. 1938 Nag. 320=178 
Ind. Cas. 1 10. 

S. 4— Questions of title or priority — Adjudica- 
tion of karta of family and appointment of 
Receiver. 

The order of a District Judge adjudicating karta of 
a joint Hindu family as insolvent and appointing a 
Receiver falls under S. 4, the order in effect being an 
order deciding rights or, at any rate, deciding priority 
and is therefore, appealable without leave. A.I.R. *937 
Cal. 517=41 C.W.N. '079=I.L.R. (1937) 2 Cal. 675= 
66 C. L. J. 3*5= *72 Ind. Cas. 914. 


a. 4. 

The decision of the question whether the sale by an 
imolvent was benami would fall under S. 4, Provincial 
Insolvency Act, and hence a second appeal would he. 
A.I.R. 1937 Lah. 44* = *73 I nd - Cas. 53*. 

S, 4 — Question whether creditor has existing 

claim— Second appeal, competency of. 

The question whether a creditor has a subsisting 
claim against the debtor by reason of a discharge 
receipt, which is impeached on the ground of fraud and 
misrepresentation does not fall within the purview of 
S 4 and a Second appeal does not lie from an appel- 
late ’order parsed by a District Judge onsuch.a question. 
A.I.R. *935 Bom. 80=36 Bom. L.R. *236 — 59 Bora. 161 
= 154 Ind. Cas. 566. 


S. 4 


An order to an interim Receiver to enter upon the 
;opmy of third per.on is clearly not one vjathin the 
ope of S. 4. A.I.R. *935 Cal. 558-39 C.W.N. 1167 
: 158 Ind. Cas. 704. 


Ss. 4 and 75. 

Section 4 empowers the District Judge to decide all 
Questions whether of title or priority or of any nature 
whatsoever and whether involving matters of law or of 
fact which may arise in any case of insolvency com- 
ing within the cognisance of the Court or which die 
Ckfurt may deem it expedient or nrccisary to decide for 
£ purpose or doing compclete .u.ticc or making a com* 

olcie 1 distribution of property. S 4 read with S. 75 
ind Sch I of the Provincial Insolvency Act docs confer 
a right of appeal to the aggrieved party in a case in 
which an order of die present description has been made 
3 y the District Judge. A.I.R. 1933 Cal. 151 = 56 
t I. aao= 142 Ind. Cas. 484. 


S. 4 — Scope. 

Under S. 4 (1) «he powers of the Court of Insolvency 
arc very wide and do not in any way militate against 
S. 28 (2). 125 Ind. Cas. 28= 1930 A. L. J. 989— A.I.R. 

1930 All. 552. 

S. 4— Dispute between creditor* ae to priority 

— Applicability. 

Where an estate has devolved on insolvents by mheri. 
tancc and there are creditor* of the deceased and also 
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creditors of the insolvents, the question of priority 
between the two has to be decided by the Court of 
Insolvency. 195 Ind. Cas. 28=1930 A. L.J. 989= 
A.I.R. 1930 All. 552. 

S. 4 — Dispute between insolvent and secured 

creditor as to amount due — Applicability. 

An Insolvency Court has jurisdiction to dispose of a 
matter arising between an insolvent and a creditor, 
even though the creditor is a secured creditor, when 
the question relates to the amount of the debt. 121 Ind. 
Cas. 181= A.I.R. 1930 Lah. 98. 

S. 4. — Dispute over distribution of sale pro- 
ceeds among secured creditors —Applicability. 

Where mortgaged property is sold evidently with the 
consent, or, at any rate, without any objection by the 
secured creditors and the dispute arises over the dis- 
tribu'ion of the sale proceeds, in such a case the 
question of prioritv between the different mortgagees 
do^s arise incidentally in the insolvency proceedings 
and the Insolvency Court has jurisdiction to decide such 
question under S. 4. 121 Ind. Cas. i8i=A.I.R. 1930 

Lah. 98. 

% 

S. 4 — Gift by insolvent — Applicability. 

The provisions of S. 4 must be limited to the exer- 
cise of jurisdiction of the Court over the properties of 
the insolvent which vest in the Court or the Receiver, 
i e., the property which belongs to or is vested in the 
insolvrnt at the commencement of the bankruptcy pro- 
ceedings, or which is acquired by or devolves on him 
before hts discharge. Where therefore a gift made by 
the insolvent is valid, the property gifted ceases to be 
the property of the insolvent and no order under S. 4 
can therefore be passed against such property. 124 
Ind. Cas. 639=11 P.L.T. 138 = A.I.R. 1930 Pat. 305. 

— — S- 4— Question of title to property outside 
j urisdiccion — Applicability. 

Proceedings under S. 4 are not restricted to the 
decision of the title and property within the territorial 
jurisdiction of the Court. U4 Ini. Cas. ii2 = A.IR. 
1929 Sind 135. 

3. Discretion of Court. 

— — S 4 — Jurisdiction, exercise of — Discretion. 

The exercise of jurisdiction which the Insolvency 
Court derives under S. 4 is purely discretionary. Whe- 
ther in any particular case an Insolvency Court in 
India should refuse to exercise its jurisdiction, must 
necessarily depend upon the facts of each case and no 
hard and fast rule can be laid down in that behalf. 
The Insolvency Court may decide any question which 
it may deem expedient or necessary to decide for the 
purpose ol doing justice or making a complete distribu- 
tion of property, and in doing so, it has ample power 
to decide questions of title arising beiwccn the estate of 
an insolvent and a third party. 223 Ind. Cas. 330= 
12 B.R. 394 = A.I.R. 1947 Pat. 7. 

— — S. 4 — Separate suit — Discretion of Insolvency 
Court. 

There is nothing in S. 4 (3), to warrant the statement 
that the Insolvency Court can dismiss an insolvency 
petition on the ground that the questions raised in it 
are too difficult or complicated for the Insolvency Court 
to decide. The question whether the relation cf debtor 


and creditor exists between the petitioning creditor 
and the debtor sught to be adjudged insolvent is a 
question expressly and explicitly for the decision of the 
Insolvency Court- The Iniolvency Court has no dis- 
cretion to refuse to decide this question and to refer the 
parties for the decision of it to a diffeicnt tribunal. 
A.f.R. 1041 Mad 894 = I. L.R. (i942)Mad. I47=(i94i) 
2 M. L. j. 3 6 2 = 54 L.W. 278 = 1941 M.W.N. 797 = *99 
Ind. Cas. 796. 

— — S. 4 — Discretion — Interference. 

Section 4 confers very wide powers on the Insol- 
vency Court to try all questions of title, priority, etc. 
Where the Court has exercised the discretion under 
S 4, the High Court will not interfere in second 
appeal or revision. The mere fact that a party will 
be deprived of the right of a first appeal to the High 
Courtis notin itself material when jurisdiction to try 
the matter has been conferred on the Insolvency Court, 
A I.R. 1940 Lah. 124=190 Ind. Cas. 327. 

■ ■ S. 4* 

Section 4, only empowers the Insolvency Court for 
the sake of convenience to decide any questions of title, 
priority, etc., which arise in the course of insolvency 
proceedings. It is opea to the Insolvency Court to try 
such questions or leave them to be decided by an 
ordinary Civil Court, if it chooses to do so. A.I.R. 
1938 Lah. 73 = 1. L. R. (1938) Lah. 439 = 40 P.L.R 
1000=181 Ind. Cas. 301. 
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S. 4. 

Section 4 confers very wide powers on the Courts 
and those powers are sufficient to enable the Court lo 
inquire into the question of liability of a transferee of 
the insolvent for mesne profits of the property on the 
transfer being made. Whether it should inquire into 
it or not, is a matter for its discretion. A.I.R. 1938 
Nag. 50 = 20 N. L.J. 27i = I.L.R. (1940) Nag. 486= 

1 72 Ind. Cas. 573. 

— — S. 4, — Title of stranger challenged on motion 
— Difficulty or dispute regarding title — Proper 
course. 

Some little care is necessary in disposing of all 
matters in insolvency which have the effect of deciding 
the title alleged to reside in third parties so as to 
defeat such title and bring the property within the 
estate of the insolvent. Only in very simple cases should 
title suits be, in effect disposed of on motion and that 
normally where thrre is any real difficulty or dispute 
where cither an Official Receiver or a creditor is chal- 
lenging the apparent title of a stranger so as to bring 
property within the estate of the insolvent, the proper 
course will be to refer the parties to a suit. A.I.R. 
1938 Nag. 247 = 1. L.R. (1939) Nag. 484= *75 I nd * Cas. 
526. 

S. 4 — Discretion of Insolvency Court. 

Where certain properties worth over Rs. 12,000 
which admittedly belonged to an insolvent at one time 
were sjld by the Official Receiver and purchased by 
certain persons who, in their turn, subsequently sold 
them to the insolvent’s wife and one of the creditors 
applied under S. a for a declartion that the properties 
were really purchased by the insolvent and the Insol- 
vency Court referred the petitioner to a regular suit: 

Held, that in a case of this kind it was a matter 
within the discretion of the Court whether to exercise 
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jurisdiction under S. 4 or to refer the petitioner to a 
separate suit and as the dispute was of a difficult 
character, the Court acted properly in refusing to 
, adjudicate the question under S. 4. A.I.R, 1935 Mad. 
720 = 1935 M.W.N. 583 = 156 Ind. Cas. 677. 

■ ■ S. 4* 

An Insolvency Court is not bound under S. 4 to 
decide the question of title that might be raised-in 
proceedings before it. A.I R. 1933 Nag. 373 = 3 ° N.L.R. 
1 12= 147 Ind. Cas. 539. 

S. 4 — Discretionary powers of Court. 

The exercise of the jurisdiction which the Insolvency 
Court derives from S. 4 is purely discretionary. Whe- 
ther in any particular case an Insolvency Court in 
India should refuse tc exercise its jurisdiction must 
necessarily depend upon the facts of such case and no 
hard and fast rule can be laid down in that behalf. 

Where an application was filed under S. 4 to decide 
the question of the validity of a mortgage, the amount 
involved being a large one and complicated que. lions 
of law arising in the case, and there were two decrees 
of competent Courts in which the mortgage had been 
declared valid and given effect and it also appeared 
that no useful purpose would be served to the other 
creditors by deciding the question; 

Held, that under the circumstances, it would be an 
abuse of the powers given to the Insolvency Court 
under S. 4 to re-adjudicate on the same question and 
that it was not expedient to decide the dispute referred 
to in the application which should, therefore, be dis- 
missed. A.I.R. 1933 Sind 185=144 Ind. Cas. 678. 

S 4 

The jurisdiction under S. 4 is, however, of a dis- 
cretionary character and in cases which involve the 
determination of difficult questions of title, *he Insol- 
vency Court will be well-advised in asking the Official 
Assignee to institute proceedings in an ordinary Civil 
Court. A.I.R. 1932 Mad. 66=61 M. L* J. 7®3 = , 93 t 
M.W.N. 1131 = 34 L. W. 788=135 Ind. Cas. 739. 
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they are not bound to do so. 126 Ind. Cas. 483=1930 
M.W.N. 470= A.I.R 1930 Mad. 782. 

I • I | a • \ , Ilf / 1 i) '% • I I 

S. 4 — Application for declaration of title under 

S. 4 — Pendency of proceedings in Civil Coart — 
Procedure. 

Before the Insolvency Court exercises the discretion 
vested in it by S. 4 to entertain an application for 
declaration that certain properties belong to the insol- 
vents, it should be satisfied that it it expedient to with- 
draw the case from the jurisdiction of the ordinary 
tribunals and to decide it in a summary way. 120 
Ind. Caj. 5 13 = A.I.R. 193° Sind 97. 

S. 4 — Suit- time-barred — Application if lies. 

When tne Insolvency Court is called upon to exercise 
its jurisdiction under S. 4 it would, except under very 
special circumstances, refuse to exercise that jurisdiction 
where a suit instituted on the same date as the appli- 
cation made before it, is liable to be defeated by the 
pica of limitation, that is to say, it would not afford 
relief to the aggrieved party to resort to this section when 
the enforcement of such relief before an ordinary tribu- 
nal is statute barred. 115 Ind. Cas. 330 — A.I.R. 
1929 Sind 94. 

S. 4 — Decision unnecessary or inexpedient-— 

Refusal to decide — Discretion of Court. 

S. 4 enables an Insolvency Court to adjudicate upon 
questions of title which it may deem expedient in the 
interest of justice. 

But the proviso to S. 56 (3) which controls th® 
power given by S. 4 is in the way of a Court removints 
any person from the possession ofptopcrty whom th 
insolvent has not a present right to remove. In such 
a case it would be a mere waste of time to adjudicate 
upon questions of title a> it would not have power to 
recover the property freed from the obstruction by 
others. S. 4 reserves the power to Insolvency Courts to 
decline to decide questions not deemed by them 
necessary or expedient. In such cases the R®^ eivcr “V 
his remedy by a suit. 79 Ind. Cas. 322= 18 M. L. VV. 
884=33 M.L.T. 230=A.I.R. 19*4 Mad. 387- 


S. 4 — Discretion of Court. 

'Hie power of the Court under S. 4 to decide all 
questions arising in insolvency is undoubted and it is only 
a matter of discretion whether the procedure under the 
Act should be adopted or a suit Bhould be directed. 
A.I.R. 1932 Mad. 5>3 = 36 LAV. 219 = 140 Ind. Cas. 

674- 

S. 4 

So far as questions of title against strangers are concern- 
ed, the Court should ordinarily decline to go into them 
where the Receiver claims no higher right than the 
insolvent himself; but if the Court, in its discretion, 
chooses to determine the question, the decision cannot 
be said to he bad on the ground of want of jurisdiction 
or to be any the less a decision binding between the 
parties under iub-s. (2) to S. 4, provided that- it is not 
111 conflict with any provision of the Act itself. A I.R. 
1932 Cal. 642 = 36 CAV.N. 492 = 59 Gal. H 35 = , 5 ° C.L J. 
446=139 Ind. Ca*. 323' 


4. Duty of Court. 

S. 4— Judicial sale— Duty of Insolvency Court 

•Title of insolvent — Disclosures. 

It is clearly the duty of the Insolvency Court apart 
am any objection, from the parties before it, to be 
ttisfied as to the propriety of a judicial sale held in 
spect of the insolvent’s estate. 

in judicial sales it is incumbent on the Court to be 
rupulous in the extreme and anything that may affect 
lC fid has to be disclosed with all fairness and in suffici- 
it detail. It is the clear duty of the Insolvency Court 
, apprise the intending bidders that the question of 

• 1 a • r%KA«\Ai>li> f ■ Cnk.ilirlleA 


Where the purchasers are misled into purchasing a 
property, the title whereto is being questioned in a 
pending litigation of which they were kept in 
ignorance, tue sale is liahlc to be set aside and the 
purchase money to be refunded 36 Cal. 323 (P. CO 
Appl. 103 Ind. Cas. 695 = A.I.R. 1927 Gal. 834. 


S. 4— Enquiry u nder— Discretionary power. 

The powers given under S. 4 are discretionary'. It 
is a very wide section and unless the Courts feel corn- 
pi lied by the facts of the case to embark upon enquiry 


S. 4 — Question of title — Duty of Court. 

Under S. 4 of the Provincial Insolvency Act (V of 
1920) the Court has power to decide the question o 
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title raised by claimants, and if it did not deem it 
expedient or necessary to decide any such question, it 
should under S. 4 (3) hold that it has reason to believe 
that the debtor had saleable interest in the 
properly. Where the Court does neither, its order is 
bad in law and cannot be upheld. 89 'Ind. Cas. 761 = 
52 Cal. 66a=A.I.R. 1925 Cal. 932. 


5. Enquiry under. 

S. 4 — Enquiry under — When ordered. 

A purchaser preferred a claim to the property on the 
basis of his purchase from the Insolvent after the 
property was attached in execution of a money-decree. 
That claim was not investigated but was dismissed for 
default : 

Held, that the order dismissing the claim for default 
was neither final nor conclusive. 1 1 was not only ex- 
pedient but necessary that the question of title to the 
property in question should be decided in the subse- 
quent suit under S 4, Provincial Insolvency Act. A.I.R. 
1938 Cal. 373=182 lnd. Cas. 455. 

— S. 4 — Proper stage. 

There is nothing in S. 4, as to the stage up to which 
the Court is competent to take proceedings under S. 4, 
but under sub-s. (2), the intention of the Legislature is 
perhaps that the Insolvency Judge should not t^ke 
action under S. 4 after the property has been sold. 
That perhaps should be the ordinary practice, and a 
convenient practice. But where a minor has been 
adjudicated an iniolvent and the order has been found 
to be illegal and the property was taken posie»sion of 
by the Official Receiver and even when it was sold, he 
could not raise any objection under S. 4, and owing to 
his minority, he could not contest the validity of the 
order adjudicating him an insolvent, S. 4 is wide 
enough to cover the case and it will be the duty of the 
Insolvency Judge to do justice between the parties and 
to restore to the person his property which has been 
seized under an illegal order, especially when the order 
has been cancelled by the Judge. A.I.R. 1936 Lah. 
376=38 P.L.R. 1082 = 162 Ind. Cas. 481. 


— — S. 4 — Proper stage. 

Before an order of adjudication is made, it is not 
necessary to inquire whether transfers made in favour 
of third persons are genuine or not. Consequently, 
where an application for adjudication is made and 
interim Receiver appointed, it is not open to the Insol- 
vency Court to inquire, before the order of adjudica- 
tion is made, as to whether a transfer by the applicant 
is genuine or not. An application by the Receiver to 
start proceedings under S. 4 before adjudication is 
misconceived. A.I.R. 1935031.558=39 C.W.N. 1167 
= 158 Ind. Cas. 704. 


S. 4 — Scope and procedure. 

Section 4 intends that the Court in matters of forci- 
ble realization of property, is to act with the procedure 
and no doubt with the judicial caution of a Civil Court 
and the claimants have a right to be heard judicially 
and to have from the Court a final decision before the 
property is wrested from their possession. A thorough 
enquiry is all the more necessary under this section as 
an order passed under it is final and binding on the 
parties. A summary order passed without any reference 
to this section cannot, under any circumstances, be 


treated as a proper and valid order under the section. 
A.I.R. 1934 Lah. 1006=37 P.L.R. 205=156 Ind. Cas. 
278. 

S. 4. 

As the Insolvency Court has to administer the 
estate of the insolvent to settle the claims of the credi- 
tors, it is adviiable that that Court should itself inquire 
into such matters. A.I.R. 1934 Nag. 47=15 N.L.J. 
85=141 Ind. Cas. 667 (u). 


>. 4 — Trial — Procedure. 


A question of title under S. 4 (1), Insovency Act, 
must be tried like a regular suit after having all the 
parties before the Court, taking their pleadings, 
admitting their documents and hearing their evidence* 
108 Ind. Cas. 602= A. I. R. 1928 Lah. 556. 


6. Finality of decision. 

Ss. 4 and 75 — Claim case under S. 4 — Finding 

is decision though claim is not disposed of. 

In the case of a claim sought to be made under S. 4 
a finding, which dors not dispose of the claim amounts 
to a decision come to or an order made within the 
meaning of S. 75 (1). A. I. R. 1946 Nag. 42=1. L. R. 
0945 ) Nag- 7 i 9 = *945 Nag. L. J. 447. 


Ss. 4 and 5 — Decision under S. 4 is final and 

conclusive and operates as res judicata — Direc- 
tion by Court that another proceeding might be 
taken for having the point more adequately con- 
sidered and decided is immaterial. 

A derision under S. 4 is final and conclusive bet- 
ween the parties and operates as res judicata. A 
mere direction by the Insolvency Couit that ano- 
ther proceeding might be taken for having the 
point more adequately considered and decided is of 
no avail in considering the plea of res judicata. 

The Official Receiver in the insolvency proceed- 
ings sold certain property as belonging to the 
insolvent. The alienee having been obstruc- 
ted by the son of the insolvent in 
taking possession applied under S. 5 for 
removal of obstruction. The son claimed a 
9 hare in that property alleging it to be joint family 
property. The ( ourt held that the property was 
the-sclf acquired property of the insolvent father, 
and the son had no title to or interest in it. The 
Insolvency Court at the same time observed that 
the son may file a suit to establish his right. The 
decision of the Insolvency Court was confirmed on 
appeal and revision. On the strength of this obser- 
vation the son brought a suit claiming a share in 
the property alleging it to be joint family 
property : 

Held, that the decision of the Insolvency Court 
though wrong on merits must he deemed to have 
been under S .4 and as such was final and conclusive 
against the son. The suit by the son therefore was 
barred by res judicata. The direction by the 
Insolvency Court as to the filing of the suit was of 

no avail. A. l.R. 19 16 Mad. 141 = 19 - 15-2 Mad L I 
384 = 58 LAV. 562=1945 M-W.N. 673 = 224 Ind.' 
Cas. 16 , 
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Ss. 4, 5 — Claim by third party decided under 

S. 4 on merits— Effect — Dismissal for default— 
Separate suit. 

Under S. 4, the Court is not bound to go into 
claims raised by third parties; but where the Court 
deems it expedient and necessary to deal with ihe 
claim raised by a third patty under S. 4 and de- 
cides it on merits, the claimant is not entitled to 
raise the same question again in any other litiga- 
tion. But when the claim petition by the third 
party is not disposed of on merits but is dismiss- 
ed for default under O. 9, R. 8 , Civil P.C., 4 

has no application as the Court cannot be said to 
have made any decision. Hence a seperate suit by 
the claimant to establish his claim is not barred 
cither by S. 4 or by S. 5. A.I.R. 1943 Mad. 230— 
1942-2 M.L.J. 7*8=56 L.W. 2l5=*1943 M.W.N. 31 
=207 Ind. Cas. 386. 

S.4. 

When an Official Receiver has allowed an order to 
be passed against him ex parte and has applied un- 
successfully to have that order set aside or review- 
ed, and fails to avail himself of his remedy by 
way of appeal or revision, he should not be per- 
mitted to make use of the provision of b. 4 to re- 
agitate a question which has been fi°_ a, T ly ? c Tl < l ed 
a«ains, him. A.I.R. 1942 Mad ■ 42J = 55 I .W. 117 = 
1942-1 M.L. I. 238=1942 M.W.N. 146= l.L.R. 119WJ 
Mad. 691 = 201 Ind. Cas. 693. 

S. 4. 

Mortgagor becoming insolvent after execution 
of mortgage — Suit by mortgagee — Application 
under Ss. 4 and 33 by Official Receiver .o same 
Court rejected and mortgagees suit decreed 
Appeal by Official Receiver against order of dis. 
missal only and not against decree: 

Held, that the appeal was not barred on the 
principles of res judicata. A.T.R. 1942 Mad. 226 

= 201 Ind Cas. lf>7 = 54 M.L W. 654=0941) 2 
M.L.J. 932. 


binding on the insolvent and the claimants against 
him. A person who was admittedly not a claimant 
before the Insolvency Court but merely appeared 
as a witness in the insolvency proceedings, cannot 
come within the purview of sub-s. (2) of S. 4. 
The language of S 41, Evidence Act, also shows 
that a decision of this kind was not intended to be 
covered by the provisions of that section. That 
section applies to final judgments, orders or de- 
crees. The decision of the Insolvent Judge under 
S. 4 is subject to appeal under S. 75 and cannot 
thus be said to be final. A.f R. 1939 Lab. 87=41 
P.L.R. 302 = 183 Ind. Cas. 63. 

S.4 — Execution of decree — Insolvency Court 

declaring decretal debt fictitious— Decree, if 
can be executed — Decision, if binding on parties 
to proceedings even after proceedings are dis- 
missed. 

According to S. 4 (2), the decision of the In- 
solvency Court is final and binding 
purpose.” The scope of the section is not limited 
to the insolvency proceedings only. Where, in 
proceedings on an application by the Judement- 
debtor for being declaicd insolvent to which the 
decree-holder was also made a party, the Insolvency 
Court declares a decretal debt to be fictitious, it 
cannot be recovered by an execution of that decree. 
The finding of the Insolvency Court has the efiect 
of, rendering the decree inoperative as it is 
tantamount to a declaration that t^e decree was 
non*existc nt and the finding is binding on the de- 
cree-holder as well as the judgment debtor. A.I.R, 
1938 Lah. 148=177 Ind. Cas. 204. 

— — S. 4 — Decision of Court — Evidence Act, 
S. 41. 

The decision of the Insolvency Court amounts to 
conclusive proof as to the title in respect of t e 
specific things claimed by the applicant, not merely 
as against him but absolutely witMn the meaning 
of S. 41, Evidence Act. In other words, the deci- 
sion is a decision in rem and is valid against all 
persons. A.I R. 1937 Rang. 369= 173 Ind. Cas- 354. 


•S. 4. 


It is left to the discretion of the Court to enter- 
tain a petition under S. 4. The party who is bound 
by a decree or order of a Civil Court is not en- 
titled to re-agitate the same question by another 
suit and what cannot he done bv another suit can- 
not be achieved by means of proceedings 
under S- 4. The procedure under S. 4 is ly a 
substitute for a regular suit. Where the Official 
Receiver is a party to a proceeding in his capacity 
as the representative of the estate of the insolvent 
he is not entitled to re-open an adverse decision in 
an application under S. 4. His remedv is only < to 
appeal as any other party to the proceeding agarn't 

border o^the Civ.l Court if he »$**«''%** 
with »t. A.I.R. 1940 Mad- 733=1940 M.W.N. 519- 

193 Ind. Cas. 138. 

S. 4-Decision if under, binding on person 

who was not claimant before Insolvency Court 
as judgment in rem. 

According to S. 4 (2). the decision under S. 4 
is only binding on the debtor s e state on the one 
hand and the claimants against him or it or per 

? ons claiming under them. The decision is only 


Ss 4 52 — Execution sale — Judgment-debtor 

adjudicated insolvent— Insolvency proceedings 
—Court refusing to set aside ^ale— Subsequent 
application by insolvent and another creditor 
to set aside sale-Maintainability. 

In certain execution proceedings, the property of 
the judgment debtor was put up for sale and sold. 
The debtor was declared insolvent. In the proceed- 
ings in insolvency taken by the Receiver under 
S. 4, the Court found that no fraud was committed 
in respect of the sale. Subsequently, some years 
after confirmation of the sale, an appl< cation was 
made by the insolvent together with another 
creditor and they asked under S. 4 of the Act for 
a declaration that the very sale which had been the 
subject of the easier derision hy th e Judge in in- 
solvency on the application of the Receiver, was in- 
valid, and again raised the question of the lurisd'C- 
tion of the Court, under S. 52, Insolvency Act. The 
sale was held to be illegal and without jurisdiction! 

Held, that the matter had been already decided 
in the earlier application and that decision being a 
judgment in rem, could not be disturbed by subse- 
quent applications even if not between the sam? 
parties: 
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Held also, that the Receiver not having taken 
any steps to appeal from the order in the earlier 
proceedings it was not right, having taken 
that definite attitude and taken advantage of that 
attitude that the auction-purchaser should be pre- 
judiced either on behalf of the insolvent or on 
behalf of the creditors by an attempt to set aside 
the sale which took place so long ago and when 
a previous attempt to set aside the sale had failed. 
A.T.R. 1935 Pat. 273- 1 B.R, 486=155 Ind. Cas. 
734. 


“ — S. 4— Judge refusing to decide question of 
title — His successor, if precluded. 

Even though a Judge, for some reason or other 
declines to decide the question of title under S. 4, 
his successors cannot be precluded from going into 
the question of title and deciding it under that 
section. A.l.R. 1934 Lah. 936 (2) = 37 P.L.R. 487 = 
153 Ind. Cas. 997. 

S.4. 

An order by the Insolvency Judge dismissing an 
objection petition in the objector’s absence and 
without giving him any notice of the hearing is 
irregular and illegal and must be set aside. A.f.R. 
1933 Oudh 83=9 O.W.N. 1165=142 Ind. Cas. 826. 

S.4. 

Section 11, Civil P.C., with all its explanations 
will apply to a decision of the Insolvency Court 
under S. 4, Provincial Insolvency Act. A.T.R. 1933 
Nag. 373 = 30 N.L.R. 112=147 Ind. Cas. 539. 

S.4. 

Where a claim by the insolvent’s sons has been 
negatived by the Insolvency Court in proceedings 
under S. 4, a suit by the sons for declaration of 
their title is not maintainable. A.l.R. 1933 Lah. 
789=34 P.L.R. 1063 = 146 Ind. Cas. 912. 

S. 4 — Decision of Insolvency Court against 

stranger — Res judicata. 

Per Dalai and King JJ. — If the matter is once 
decided even as against a stranger by the insol- 
vency Court the jurisdiction of the Civil Court 
would be barred under S. 11. C- P. Code. Sulai- 
man, J. in A. I. R 1926 All. 470 and A.l.R. 1924 
All. 40 Appr. A I R. 1927 All. f 6 . Foil.: 3? All. 65 
Appr; A.IR. 1921 Mad. 204, Appr; A.l.R. 1926 
Mad. 363, Foil. 113 ind. r as . gi 9 = 51 All. 550 = 
1929 A.L J. 155= A.l.R. Iy29 All. 105 (F. B.). 

S. 4- Person claiming attached property — 

Matter placed before Insolvency Court— Insol- 
vency Court’s decision if final. 

No doubt it is open to a person cla’ming the pro- 
perty attached by the Insolvency Court to bring a 
regular suit in ord r to obtain an adjudication on 
the merits of his claim, but if he places the matter 
before the Insolvency Court and that Court decides 
to determine the question, its derision is final and 
binding for all purposes as between the debtor and 
the debtor’s estate on tbo one hand and all claimants 
against him or the estate on the other. 119 Ind. 

Cas, 733 = 30 P.L.R. 533 = A.l.R. 1929 Lah. 761. 


— — S. 4 — 0 . 21 , R. 58 — Attachment before judg- 
ment of some property — Objection raised— 
Judgment-debtor declared insolvent before 
disposal of objection — Receiver taking 
possession of all properties— Fresh objections 
raised as to balance of properties — Both 
objections rejected — Order of Insolvency Court 
in respect ot later objection if final. 

Property was attached before judgment in a suit 
against the brother of the plaintiff’s deceased 
husband, against which the plaintiff filed a petition 
under O. 21 , R. 58, but before the objection could 
be disposed of the ju Igment-debtor in the original 
suit filed an application to be adjudicated an 
insolvt nt and was adjudged an insolvent, and on 
the same date the Court ordered the Receiver to 
take possession of the property previously attached 
as well as certain other properties of his, wheie- 
upon the plaintiff filed a fresh objection with 
regard to these other properties which had been 
seized by the Receiver, but no fresh objection 
was filed by her with regard to the properly which 
had been previously attached before judgment. 
After the Receiver had taken possession of all 
properties, the District Judge disposed of both the 
objections bv one order dismissing both the claims. 
The plaintiff then filed an appeal from this order 
to the High Court which was dismissed under 
O. 41, R. 11. The plaintiff subsequently filed the 
present suit for a declaration, but it was dismissed 
by the Subordinate Judge on the ground that in 
view of the order of the Insolvency Court the 
suit was not maintainable: 

Held, that as regards the property which had 
been seized by the Receiver during the insolvency 
proceedings and the objection which was disposed 
of by the Insolvency Court the order was final, 
as under S. 4, Act V of 1°20, the Insolvency Court 
acts bke a Civil Court and its order is binding on 
the plaintiff; but the order passed on the objec- 
tion filed by the plaintiff under O. 21, R. 58, C. P. 
Code, which was on the application of a creditor 
transferred by the execution Court to the District 
Judge is not final, and therefore a Separate suit 
in resP' ct of the property covered bv the object-on 
under 0.21, R. 58, was maintainable. 108 Ind. 
Cas. 156 = 26 A.L. J. 39=A.I.R. 1928 All. 158. 

— — S. 4 — Notice given to tiansferee on appli- 
cation of Receiver — Transferee failing to 
appear — Ca«e decided ex parte — Separate civil 
suit lor declaring ownership— If barred. 

A transferee who has neglected the opportunity 
fully given in the Insolvency Court has no right 
of separate suit in the ordinary Civil Couit to set 
aside the order passed by the Insolvency Court. 

Where on an application by Receiver under S. 53, 
notice was issutdto the transferee who failed to 
appear and the case was decided ex parte and after 
his attempt t 0 get the exparte order set aside 
fail* d, .lie instituted a suit in Civil .Court for 
declaring his ownership to the property. 

Held, that the suit is barred by S. 4, A.l.R. J024 
All. 40, Foil. 98 Tr d.Cas. 1001 = 24 A.L.J. 897 = 
49 All. 71 = A.l.R. 1927 All. 66. 

S. 4 — Old and New Acts. 

S. 4 (2) of the Act of 1Q20~ did not invest 
Insolvency Courts with a jurisdiction which did 
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not exist formerly. Prior to the Act V of 1920 
also, decrees of an Insolvency Court had the 
same effect of binding the debtor and the debtor’s 
estate and his sons. 15 A.L.J. 661, Affirmed. 
84 Ind. Cas. 790 = 47 AH. 263 = 22 A.L.J. 1U97=6 
L.R.A.Civ. 109= A. I. R. 1925 All. 221. 

S. 4— Question wheher mortgagee’s rights 

belonged to insolvent or not. 

Where in insolvency proceedings the question 
at issue was whether the mortgagee’s rights in 
certain properties, belonged to the insolvent or 
to the objector. 

Held, the question ought to be tried by the 
Insolvency Court finally under S. 4 (1) of the Act 
after framing issues and recording evidence, 
because the Insolvency Court has jurisdiction to 
finally settle all such questions. 79 lnd. Cas. 552 
= A.T.R. 1925 Oudh 109. 

S. 4 — Order disallowing claim to insolvent’s 

property. 

The decision of the Insolvency Court against an 
objector claiming a properly attached by the 
Receiver in insolvency is conclusive and no suit 
will lie, as it is precluded by Section 4. 71 Ind. 
Cas. 979 = A.I.R. 1923 All. 293. 

S 4— Question of title gone into by Insol- 
vency Court at instance ot party— Separate civil 
suit on same matter if lies. 

If a person complains of the act of the Receiver 
and asserts a title and Koes to the Insolvency 
Court to redress his grievance, he cannot after- 
wards turn round and litigate the matter afresh 
in a Civil Court. If the Insolvency Court decides 
to exercise its jurisdiction under S. 4 (3) of Act 
V of 1920, it ought to make clear beyond question 
that it is doing so and tlie reason for the course 
it is taking. If the Insolvency Court finds that 
difficult questions of securities are involved, it 
may leave the contending creditors to. fight out in 
Civil Court but pass such orders relating to the 
interest of the debtor as would not affect tl^ 
rights of contending creditors. 66 Ind. Cas- 863 — 
A.I.R. 1922 All. 128. 


7. Hindu father’s insolvency. 


A.T.R. 1942 Mad. 360=1942 M. W. N. 69=(1942) 
1 M.LJ. 177=55 L.W. 101=202 Ind. Cas. 17. 

S. 4— Suit by sons for partition— Decree 

for partition subject to mortgage — Sale by 
Receiver of father’s property alone free from 
mortgage— ^Purchaser’s rights— Obstruction by 
sons — Power of Insolvency Court to deliver 
possession of son’s share — Absence of declara- 
tion under S.4, effect of — Insolvency Court- 
Powers of execution, limits of. 


A Hindu father was adjudicated insolvent. The 
sons sued for partition impeaching a mortgage 
executed by the father but a decree for partition 
was made declaretng the validit} of the mortgage. 
The Official Receiver sold only the ‘insolvent s 
property’ free from the mortgage though he 
intended to sell the son's shares also. The 
purchaser applied for delivery of possession, the 
sons obstructed and an application was made tinder 
Ss. 4 and 5 for removal of obstruction. The 
application was allowed, but on appeal to the 
District Judge, the purchaser was referred to 
a separate suit and the application was dismissed 
on second appeal. 

Held, (1) that the appeal to the lower Appellate, 
Court was not incompetent and even assuming it 
was incompetent the second appeal was main- 
tainable; 


(ii) that the Insolvency Court had no power 
proceed against the sons’ shares in execution 
the son’s shares were not sold and as the 
;ree declaring that their shares were liable was 
t made by that Court but by the Civil Court 
i delivery of the property couldSnot, therefore, 

• « . 1 . 1 itt* IncAlu^nrV 


s. 4— Hindu father’s insolvency— Sale by 

Ofticial Receiver— Remedy of purchaser as 
regards sons* shares. 


When a Hindu father is declared an insolvent, 
1 so far as the sons’ shares are concerned, the 
urchaser from the Official Receiver is not entitled 
> apply for delivery of possession « ndf ' 4 * 

I i <t remedy would be by going to the ordinary 
ourts and by filing regular ju-ts for possession. 

09 Ind. Cas. ^16=^1 He'\'* 5 T >7 r?xi M ‘ L W ‘ 5l5 ~" 

t lOPft 5.11=55 It. L. J. 163* 


of. 


S. 4 — Decree against father and sons, value 


The creditors of Hindu father who was adjudi- 
cated insolvent filed a suit against him without 
obtaining the leave of the Insolvency Court and 
obtained a decree against the father P crs< ? ,,al ;*y 
and against the joint family property in the hands 

of the sons: 

Held, that it was open to such sons to say 
that the suit would not be competent because 
leave of the Court had not been obtained and 
since the suit could not be proceeded , a *» 
their father, it could not be proceeded against 
them as well. But no objections were taken by 
the sons and the decree had become final against 
them. The decree, in so far as it was against 
the sons, could not be declared a nullit> in 
proceedings under 3* 4, Provincial Insolvency Act* 


s 4 Sale by Official Receiver of whole 

interest — Right of put chaser to joint possession 
of sons* shares also. 

Where the purchaser from Official Receiver has 
purchase d the whole interest in the property of a 
Hindu insolvent father and his sons. there is no 
reason why he oueht not to be given joint posses- 
sion of the insolvent’s share only along with the 
sons. 109 Ind- Cas. 516=51 Mad. 567=27 M.L.W. 
515 = A.I.R. 1928 Mad. 531=55 M.L.J. 163. 

S. 4— Insolvent’s title to property questioned 

by his sons — Sale if proper. 

Where the sons of the insolvent object to the 
sale of insolvent’s property by the Official Kece- 
ver on the ground that they were divided * r ° m u 
insolvent, and that their shares should not DC sfi ^ 
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the property should not be sold before deciding the 
question under S* 4. 92 Ind. Cas- 249=23 M.L.W. 
.80=1926 M.W.N. 169= A.I.R. 1926 Mad. 360. 


8. Interpretation — *'Of any nature whatsoever’*. 

S. 4— “Of any nature whatsoever,” meaning 

of. 

The words “of any nature whatsoever” in S. 4 
are not to be read as ejusdem generis with the 
preceding words “question of title or priority.” 
A.I.R. 1942 Bora. 159= l.L. R. (1942) Bom. 175 
=44 Bom. L. R. 132=201 Ind. Cas. 188. 

Ss. 4, 75,25 — Decision of question whether 

debtor has right to present petition for insol- 
vency, whether comes under S. 4. 

The words “of any nature whatsoever”, used in 
S. 4 do not include or embrace within their 
purview the determination of question whether 
the debtor has a right to present the petition 
for insolvency. Such a decision is contemplated 
only under S, 25 12 ). A. T. R. 1942 Oudh 1*0 = 
1941 O. W. N. 1218 = 1941 A W. R. C- C. 347 = 
196 Ind. Cas. 881. 


S. 4 — Order passed under Ss. 53 and 54. 

The words “or of any nature whatsover” in S. 
4, are incompatible with the ejusdem generis 
rule of interpretation, and that S 4 (1) must be 
taken to give the Court power, subject to the 
provisions of the Act, to decide all questions which 
may arise in any case of insolvency coming within 
the cognizance of the Court or which the Court 
may deem it expedient or necessary to decide for 
the purpose of doing complete justice or mak- 
ing a complete distribution of property in any 
such case. Section 4 is not intended to cover 
orders made under Ss. 53 and 54. A. 1. R. 1040 
Bom. 51=1. L. R. (1040) Bom. 1=41 Bom. L. R. 
1258=187 Ind. Cas 508. 

S.4 — “Or of any nature whatsover” signi- 
ficance of. 

In S. 4, the term “or of any nature what- 
soever” is a very wide one. It must however, be 
read in conjunction with the earlier part of 
the section which refers to questions whether of 
title or priority and with the opening words of 
the section "subject to the provisions of this 
Act.** In other words, the term ‘'or of any 
nature whatsoever” must he subject to the limitation 
of ejusdem generis or to the limitation to orders 
not specifically provided for in the Act. A. I. R. 
1938 All. 28=1937 A. L. J. 1071 = 1. L. R. (1938) 
All. 50=1937 A. W. R. 1068=172 Ind. Cas. 997. 

S. 4 — “Of any nature whatsoever” signifi- 
cance of. 

The expression ‘of any nature whatsoever,’ in 
S. 4 has to be read ejusdem generis with the 
first expression i. e., questions of title or priority 
and such questions of title or priority 
can arise only after the adjudication is 
made. A. T. R. 1935 Bom. 80 = 36 Bom. L. R. 
1236=59 Bom. 161 = 154 led. Cas- 566. 


9. Jurisdiction and Powers of Court. 

See also: Note 8. 

— S 4— Jurisdiction of insolvency Court — 
Whether transfer impeached is nominal and 
fictitious— Insolvency Court’s power to decide 
— S. 53 — Scope. 

Under S. 4 of the Provincial Insolvency Act 
the Insolvency Court lias jurisdiction irrespec- 
tive of S. 53 of the Act, to determine whether a 
transaction by the insolvent which is impeached 
is nominal and fictitious. 

It is true that S. 4 is merely declaratory of 
the jurisdiction of the insolvency Court and does 
not declare and substantive law. It has. to be 
read subject to the other provisions of the Act. 
Therefore, if a transaction tails within the ambit 
of S. 53 of the Act, it can only be challenged 
if the conditions laid down in that section are 
satisfied. Transactions which are challenged on 
the ground of their being fictitious or nominal 
do not tall within the ambit ot S. 53; and S. 4 
is wide enough to confer upon the Insolvency 
Court jurisdiction to decide whether those tran- 
sactions were in fact nominal or fictitious. If a 
transaction is nominal or fictitious, it is not 
necessary to set it aside as it is void ab initio, 
and all that the Official Receiver might require 
is a declaration that it is in fact void and of no 
effect. The proper issue to be raised and tried 
in such a case is whether the transaction or 
transfer challenged by the Receiver is nominal 
and fictitious as alleged by him. If the Court 
comes to the conclusion that it is nominal and 
fictitious, it should be declared void under S. 4. 
If it is not found to be nominal or fictitious, 
but real, though voluntary in its nature, then 
it would fall within S 53; and if not challenged 
by the Receiver within the period of two years 
prescribed by S. 53, it cannot be avoided by the 
Receiver in insolvency, and his application will 
fail. 37 Bom. L. R- 478, appr. 1930 Oudh 314 
Not Foil. I L.R. (1949) Bom. 12Q=A.I.R. 1949 Bom. 
129=51 Bom. L. R. 28 (F. B.). 


Ss. 4. 53, 54 — Powers of Insolvency Court 

— Scope and extent of. 

An Official Receiver can challenge a sale or 
transfer even if it does not fall within the pur- 
view either of S. 53 or S 54 Prov. Insol. Act. 
If the Official Receiver claims that the property 
which is the subject of a sale or transfer is still the 
property of the insolvent in the eye of the law 
in spite of those transactions, there is nothing 
to prevent him from moving the Insolvency Court 
under S.4 of the Act, to have the rights of the 
insolvent declared in the property which is the 
subject of sale or tran«fer and the Insolvency 
Court has the same power in dealing with that 
question as any other Civil Court has. The 
powers of the insolvency Court under S. 4 are 
not limited by Ss. 53 and 54 0 f the Act. The 
Insolvency Court has the widest powers conferred 
upon it by S-4, to deal with any question of 
title or priority or of any nature whatsoever 
which might arise for consideration in the case. 
The provisions contained in Ss. 53 and 54 on the 
one hand those in S. 4 on the other are not mu- 
tually exclusive. Questions arising unde»- Ss 53 
and 54 of the Act might a 9 well fall withra the 
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ambit of S. 4. A.l.R. 1939 All. 431 = 1939 A. L. J. 
350 = 1939 A. W. R. 316 = 182 Ind. Cas- 947. 


S.4. 

Section 4 confers the widest powers on an 
Insolvency Court and there can be no justification 
for holding that it cannot set aside a sale which is 
challenged by the Official Receiver unless it is 
specifically alleged that the sale was benami on 
behalf of the insolvent. A.l.R. 1939 All. 431 = 1939 
A.L.J. 350= 1939 A.W.R. 316 = 182 Ind. Cas. 947. 

Ss. 4, 53 , 56 (3), proviso— Insolvency Court 

— Jurisdiction to go into question of fictitious or 
genuine character of sale by insolvent — Trans- 
feree from insolvent under sham deed of trans- 
fer— Whether a mere benamidar. 

The Insolvency Court has jurisdiction to go into 
questions involving the fictitious or genuine 
character of sales and into the questions whether 
thev were intended or not to defeat credito r s under 
S- 53, T. P. Act, conferred on it by the terms of 
S.4, Provincial Insolvency Act. 

Per Barlee, J. — Section 4 gives a Court of 
Insolvency jurisdiction to decide all questions of 
title, but there is nothing in the Act outside 
Ss. 53 and 54 to empower it to annul a genuine 
transfer after title has passed. It is the function 
of the Court to collect and distribute the insol- 
vent’s property : and the proviso to S. 56 (3) ex- 
pressly forbids interference with property to 
which the insolvent has no present claim. But 
when an insolvent has executed a sham deed of 
transfer, the transferee is a mere banamidar who 
holds the property in trust. The title is in the 
insolvent, and there is no necessity to annul the 
transfer and the Cou r t und* r S. 55 (3) can remove 
the benamidar. A.l.R. 1935 Bom. 316 = 37 Bora. 
L.R. 478 = 157 Ind. Cas. 630. 


Act an application involving question of title to 
property as a step towards the realization of the 
assets of the insolvent. S. 51 of the Act applies, 
only in the case of an undisputed title of the insol- 
vent to property. S. 151, C.P. Code, cannot be 
invoked to give jurisdiction to the Insolvency 
Court to take action under S. 4 of the Provincial 
Insolvency Act when that jurisdiction is already 
lost as a result of the order of annulment. I.L.R. 
(1948) Nag. 284=1948 N.L.J. 112=A.I.R. 1949 Nag. 
39. 

— - — S 4 — Remedy of creditor after annulment 
of adjudication. -■ 

Section 4 gives the Insolvency Court no power 
to decide questions of the nature therein described 
after the adjudication had been annulled. After 
that stage has been reached, the powers of the 
Insolvency Court are limited by S* 37. 

The remedy of the aggrieved creditor lies in 
challenging the order of annulment of adjudication! 
and so long as that order is unchallenged, .he has 
no remedy in the Insolvency Court# A-I.R* 1935: 
Nag. 246=31 N.L.R. 36 Sup.= 16i Ind. Cas. 981. _ 


■Ss. 4, 5 and 56 -Sale by Official Receiver—- 


Power of Court to give possession to purchaser. 

Sections 4, 5 and 56 are very wide and empower 
the Insolvency Court to give possession to the 
purchasers of a property sold in insolvency 
proceedings at the instance of an Official Receiver. 
Hence, where on the insolvency of a Hindu father 
the family property inculding the sons* shares is 
sold by the Official Receiver, the Insolvency Court 
can give possession to the purchaser. A. J- R* 1944 
M*d. 481 = (1944) 2 M.L.J 52=57 L W. 451 = 1944 
M.W.N. 492 = I. L.R. (1945) Mad. 10 (F.B.). 

[■Overruling 51 Mad. 567=A.I*R. 1928 Mad* 
531] 


S 4— Application under S 53 . time-barred— 

Maintainability under S. 4 — Extent of Court s 
jurisdiction under S. 4. 

The fact that the application as one under S. 53 
is time-barred docs not prevent the Official 
Receiver from having recourse to S. 4. The 
section is extremely wide and empowers the Court 
to decide all questions whether of title or priority 
or of any naiuie whatsoever, and whether involv- 
ing matters of l* w or of fact which may arise in 
any case of insolvency, or which the Court may 
deem it expedient or necessary to decide for the 
purpose of doing complete justice or making a 
complete distribution of property in any such case. 

An Insolvency Court in India would be right in 
assuming jurisdiction under S. 4 of the Provincial 
Insolvency Act in cases where the Bankruptcy 
Court in Enuland woul 1 exercise jurisdiction 
under S. 102 of the En^lsh Bankruptcy Act. 97 
Ind. Cas. 321 = A.l.R. 1927 Sind 66 . 


Ss. 4 and 51— Application involving ques- 
tion of title to property made after annulment ot 
adjudication— Jurisdiction of Insolvency Court 
— C P Code, S. 151. 

After the annulment of adjudication the Insol- 
vency Court has no jurisdiction to entertain anu 
decide under S. 4 of the Provincial Insolvency 


S. 4. 

Section 4 does not empower the c .ourt to dis- 
possess anybody. It only empowers it to decide all 

Surstions of title, etc., arising in the in ^l^cy- 

wer V ed to d sei^e d the ^pro Veity ’ aid dispossess the 

I L.R. (1941) Nag. 757=190 Ind. Cas. 455. 

S. 4 — Insolvent’s property sold in execution 

of decree— Court can pass order of refund of 
sale proceeds in favour of Receiver. 

Where, in execution of a decree the property of 
the insolvent has been sold after the petition for 
his adjuration has been admitted, the Insolvency 
Cou r t can, under S. 4 on an application by the 
Official Receiver, pass an order of _ refund of the 
sale proceds in favou r of the Official Receiver and 
it is not necessarv to direct the Official Receiver 
to institute a separate suit for the recovery of the 

money. A.l.R. 103° Mad. 896=<1939) 1 M.LJ. 
203=1939 M.W.N. 177. 


S. 4. 


Where one creditor on behalf of all moves the 
Insolvency C^purt tQ bring into the estate 94 
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insolvent half the produce of the fields belonging to 
the insolent on the ground that according to the 
lea>se given to lessee, he was entitled to half the 
produce, but the lessee alleges that the lease was 
on rental basis and produces a lease which is 
proved to be sham, the Insolvency Court cannot pass 
an order the effect of which is to bring all the 
produce into the estate of the insolvent. A.I.R. 

1938 Nag 247 = I.T .R. (1939)Nag. 484=175 Ind. Cas. 

526.* 

S.4. 

Jurisdiction conferred by S- 4 is not limited by 
the express powers given by Ss 53 ai d 54 to 
annul certain transfers- The Insolvency Court has 
jurisdiction to deride the validity or otherwise 
of the registration of deeds where neither party 
intends that certain items included in the deed 
should really pass from one to the other, and 
their inclusion is only meant to enable the docu- 
ment to be registered by the Sub-Registrar o f a 
particular place. A.I.R. 1937 Mad. 32=1936 
M.WN. 852=168 Ind. Cas. 87. 

# 

S. 4. 

It is open to the Insolvency Court under S. 4 
to try the question whether the insolvent is en- 
titled to certain property or not when there is a 
dispute about the title to it. A.I.R. 1937 Mad. 32 
= 1936 M.W.N. 852=168 Ind. Cas. 87. 

S. 4. 

The Insolvency Court has jurisdiction under 
S. 4 to deal with a disputed question of title bet- 
ween a purchaser from the insolvent and a pur- 
chaser of the same property in a sale by the Offi- 
cial Receiver. A.l R 1036 Mad- 955 = 44 L.W. 6 ? 0 
= 1936 M.W.N. 1209 = 71 M.L.J. 656 = 166 Ind. 
Cas. 69. 


saleable interest in any property, it may, without 
further inquiry, sell such interest in such manner 
and subject to such conditions as it may think fit. 

72 Ind. Cas. 320=26 C.W.N. 921 = A.1.R. 1924 Cal. 
533. 


S. 4. ' 

Under S. 4, the Insolvency Court has full power 
to decide all questions of title but the Court has 
to exercise its authority under S. 4 by applying its 
mind properly to all the implications. A.I.R. 1934 
Lah. 1006 = 37 P.L.R. 205 = 156 Ind. Cas. 278. 

S.4. 


Under S. 4, a judge can decide the question of 
title as between the auction-purchaser and the 
alleged transferee of the property in d spu»e from 
the insolvent. A.T.R. 1934 Lah. 936 = 37 P.L.R. 487 
= 153 Ind. Cas. 997. 


— — Ss. 4 and 51. * • 

Where a Receiver applies under S. 51 for re- 
fund to him of the sale proceeds of a sale of the 
insolvent’s property in execution of a decree, the 
Insolvency Court is compettnt and is bound to 
enquire into the application. A.T.R. 1933 Lah. 477 
= 14 L. 724 =34 P.L.R. 1076=144 Ind. Cas. 580. 


S. 4. 

- The provisions of S- 4 are very wide and they 
confer on Insolvency Courts full power to deal 
with all questions of title as between the Official 
Reciever or Official Assignee, and a stranger with 
reference to property which is claimed on the one 
hand as being the insolvent’s and on the other as 
the stranger’s property. A.T.R 1932 Cal. 642=36 
C.W.N. 492 = 59 C. 1135 = 56 C-L.J. 446 = 139 Ind. 
Cas. 323. 


• Ss. 4, 5, 59 — Whether controlled by S. 59. 

Even assuming that S. 59 is exhaustive as to 
the duties and powers of a Receiver, it does not 
follow that it controls the p« wers of the Court 
under S. 4. Under S. 4, the Court woul 1 only 
decide questions of title which it may deem ex- 
pedient and necessary to decide and would not 
summarily order a disputed debt to be deposited 
nor would it be likely to enter into an erquiry 
about the same. But it would not he beyond the 
capacity of the Court even to decide such a ques- 
tion. (1935) 158 Ind. Cas. 990=18 NLJ. 14. 


S. 4. 

The proposition that the Insolvency Court at 
the time of the declaring a person insolvent can- 
not go into the question of the existence of a 
particular debt is unsuppor table. On the other hand 
the Court, in order to decide whether a petitioner 
is unable to pay hisd bts, must go info the ques- 
tion of the existenc** of the alleged dehts if dis- 
puted. A.I.R. 1032 Lah. 620 = 33 P L.R. 422=139 
Ind. Cas. 384. 

S. 4. 


— S. 4 (3). 

Where questions of title are raised and claims 
are put in, the questions may he decided by the 
Insolvency Cou>t or if the Court thinks that it is 
not expedient that the inscdv« ncy Court should 
dec'de it, then may proceed under S. 4 (3). 
A.I.R 1934 Cal. 122 = 58 r \L.J. 118=149 Ind. Cas. 
677. 


Under S. 4, the Insolvency Court may decide any 
question which it may deem it expedient or neces- 
sary to decide for the purpose of doing complete 
justice or making a complete distribution of 
pioperty and in doing so it has ample power 
to deede questions of title arising between the 
estate of an insolvent and a third party A T R 
1932 Mad 66-61 M.L.J. 763=193’ M-W.N 1131 — 
34 L.W. 788=135 Ind Ca«. 739. 1 ~ 


S. 4 — Exercise of discretion — Power to sell 

insolvent’s interest without enquiry. 

The Court under Sub. S. (1) has full powerto 
decide a question of t • t le- But where it does not 
deem it expedient or necrssarv to decide any 
question of the nature referred to in Sub S (1) 
but has reason to believe that the debtor has a 


— - — c s. 4, 5, 53— Annulment of 

Power to direct transferee to 
profits. 


transfer — 
pay mesne 


\\ here an ^solvency Court annuls a transfer 
ur der S. 53, it has got jurisdiction under S. 4 to 
pass an order d.rectmg the transferee to pay 
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mesne profits to the Official Receiver and effect 
can be given to such an order under S. 5 of the 
Act. A.I.R. 1932 Mad- 66=1931 M.W.N. 1131=61 
M L J. 763 = 34 L.W. 7*8=135 Ind.Cas. 739. 

S. 4 — Mortgagee agreeing to Sale by Insol- 
vency Court— Power of Insolvency Court to 
adjudicate claims. 

If a mortgagee agrees to have the mortgaged 
property sold by the Insolvency Court retaining his 
lien on the sale proceeds, he must Suffer any clai- 
mants to raise objections and to have them adju- 
dicated upon under S. 4. A.I.R. 1931 Lah. 3 = 32 
P.L R. 251 = 130 Ind. Cas. 333. 


S. 4 — Claim by a creditor that he is a se- . 

cured creditor— Power of Court to decide. 

The Court has in insolvency proceedings jurisdic- 
tion to require from a creditor of the insolvent 
claiming to be secured creditor, proof of such a 
claim. If is not' imperative that the Receiver 
should file a regular petition in the nature of 
plaint or there must be at first an enquiry under 
S. 53 or 51. The ipse dixit of a creditor that he 
is a secured creditor cannot have the effect of 
precluding the Court from judicially determining 

the matter. 113 Ind. Cas. 105 = 55 CjI. 1053= a 32 
C.W.N. 427= A.I.R. 1938 Cal. 609- 

S. 4— Question of title — Power of Court^ 

to decide. 

Section 4 is introduced in the Act in 1920 and 
confers wide powers on the Insolvency Court to 
decide all necessary questions of title, etc. Pre- 
sumably this power is conferted to enable the 
Court to decide such questions when they cannot 
b - decided under other sections of the Act. 
A.I.R. 1930 Lah. 122. 

S 4 — Question of title — Power of Court to 

decide. 

Under S. 4 the Insolvency Court ha« jurisdic- 
tion to decide questions of title as between an 
Official Assignee and a stranger with reference to 
property which is claimed by the Official Assignee 
as the insolvent’s and which, on the other hand, 
is claimed by the stranger as' his. 102 Ind. Cas. 
115 = 31 C.W.N. 502= A.I.R. 1927 Cal. 474. 


S. 4 — Matters in which Insolvency Court 

has exclusive jurisdiction. 


Insolvency Court has exclusive jurisdiction to 
determ ne questions as to annulment of transfers 
not made in good faith and for valuable conside- 
ration and to decide questions of title for deter- 
mination of the dispute under Ss- 53 and 4 anfl 
therefore the jurisdiction of other Courts n 
impliedly barred. 105 Ind. Cas. 50 = 4 O.W.N. 
751 = A.I.R. 1927 Oudh 357. 


Ss. 4 and 56 — Question 




to insolvent’s 


title to property — Power of Court. 

Under S. 56 O) an order cannot be pa^ed 
against persons who claim adversely to 
insolvent. The Court cannot, acting under b. 50, 
direct any person to deliver up property J , 


possession to the Official Receiver unless the 
insolvent is entitled on the date of such app ica- 


tion to the possession of such property. If a title, 
however flimsy, is set up by the person in posses- 
sion, the Court should not act under S* 56. The 
Court, however, may, on a proper application 
being made under S. 4 of the Act, try the issue 
whether the insolvent is entitled to the property 
or not. But, in order to enable the Court to do 
that a proper application ought to be made under 
S. 4, and the other side should be asked to plead 
thereto. When an order is passed under 3. 56 
(3), it does not determine the rights of the parties, 
and though the Judge may incidentally determine 
the question, yet it cannot be said that the ques- 
tion is finally determined. 92 Ind. Cas. 573»>49 
Mad. 762=23 M-L-W- 94=1926 M.W.N. 172=1926 
M.W.N. 121=A.LR. 1926 Mad. 363 = 50 M.L.J. 
180. 


S. 4— Question as to act of insolvency and 

property ot insolvent — If can be tried together. 

Section 4 is very comprehensive in its term and 
it is not illegal for a Court- to try together the 
two questions (a) whether A has committed an 
act of insolvency, and (b) whether the property 
in respect of which the act is alleged to have been 
committed belongs to A or B. 97 Ind. Cas. 174= 
A.I.R. 1926 Lah. 679. 


S. 4— Powers of Court— Old and New Act. 

There is no ’provision in the Old Provincial 
Insolvency Act (111 of 1907) corresponding to 
S. 4 of the present Act. There were conflicting 
decisions in regard to the power of the Court to 
deal with the claim of third parties against the 
insolvent and it was to set at rest the doubt that 
existed upon the subject that S. 4 was introduced 
into the present Act. It will be seen that very 
wide powers are given to the Court under S. 4; 
the Court may decide any question which it may 
deem it expedient or necessary to decide for the 
purpose of doing complete justice or making 
complete distribution of property. 65 Ind. Cas. 
394 = 1922 M.W.N. 110=15 L.W. 273=45 . Mad. 
434 = 31 M.L.T. 86-A.I.R. 1922 Mad. 147-42 
M L.J. 185. 

S. 4— Questions arising under S. 53, T. P. 


Act. 


A Court exercising insolvency jurisdiction ^as 

to decide all questiors of s . uch a . s . * he 

questions raised by S- 53. T. P. Act, just as it has 
to decide questions arising in insolvency which are 
covered bv special provisions of the Insolvency 
a c , w bile administering the law under its own 
procedure. 63 Ind. Cas. 601=44 All. 71 — 19 
A L J. 862 = A.I.R. 1922 All. 196. 


S. 4 — Power of Court, 

Section 4 of Act V of 1920 has given Courts 
full power to decide the merits of the claims of 
third parties. 61 Ind. Cas. 589= A.I.R. 1921 Nag. 
159. 


10. Limitation. 

S. 4 — Application under by 

Limitation — Plea in defence — If barred— L 11 ?**" 
tation Act — Application of. 
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S. 4 of the Provincial Insolvency Act is only 
declaratory of the jurisdiction of the Insolvency 
Court. It does not in any way alter any law, nor 
does it deprive any party of any rights that he 
might have under the law. The section only 
empowers the Insolvency Court to try matters 
referred to in the section; it does not in any way 
oust the jurisdiction of the ordinary Courts and 
the Insolvency Court has always the discretion to 
refer the Receiver to a suit instead of trying a 
matter under S. 4. Any defence which could be 
put forward by a party in a suit would be equally 
available to him in an application by the Receiver 
under S. 4, and the Court is bound to consider all 
the defences open to the party against whom the 
application is made. Although the Limitation Act 
does not apply to an -application male by the 
Receiver, since the defence under the Limitation 
Act would be open to the party if a suit were 
filed by the Receiver, that defence equally avail- 
able to him in the application by the Receiver and 
it cannot therefore he held that an application 
by the Receiver can nev^r be barred by the law of 
Limitation on the ground that there is no article 
in the Limitation Act applicable to an application 
by the Receiver under S. 4 of the Provincial 
Insolvency Act. I.L.R- 1950 Bom. 678=52 Bom. 
L R. 606 = A.I.R. 1950 Bom 399. 


S. 4— Application by Official Receiver — 

Limitation — Starting point. 

Where there are a number of creditors of the 
insolvent, the Official Receiver is entitled to take 
the date from which limitation lor an application 
under S. 4 begins to run, to be the date at which 
the last of these creditors becomes aware of the 
transaction. A.I.R. 1943 Mad. 252=56 LW. 70 = 
0943) 1 M-L.J. 125 = 1943 M.W.N. 100 = 209 Ind. 
Cas. 390. 

— — S. 4 — T.P. Act, S. 53 — Limitation. 

Even on the view that proceedings under S. 4 of 
the Prov. Insol. Act should be held 10 be tanta- 
mount to a suit under S. 53 of the T.P. Act, it 
would follow that the suit would have to be within 
time when the Insolvency proceedings began. This 
would be six years under Art. 120 of the Limitation 
Act from the date of accrual of the cause of action. 
A.I.R. 1938 Nag. 546=1938 N L.J. 279=1. L.R. 
(1940) Nag. 293 = 181 Ind. Gas. 297. 

S. 4— Application to set aside order of 

Official Receiver — Limitation. 

Even an application under S. 4 should be made 
within 21 days, if it is one to set aside an order of 
the Official Receiver. A.T.R. 1935 Lah. 60. 

S. 4 — Limitation for suit — Order under 

S. 4 (3). 

Where an order under S. 4 (3) for sale of certain 
Properties was passed by the Insolvency Judge, and 
he not considering it nectssary to decide the 
question of title, left it to be decided by a com- 
petent Civil Gou t, m a suit brought by plaintiff 
for declaration of his till*- to the properties: 

Held, that Art. 13 of the Limitation Act would 
not stand as a bar to the suit. A.I.R. 1933 ( al. 263 
= 36 C.W.N. 621 = 143 Ind. Cas. 475. 


11. Receiver’s powers. 

Ss. 4, 68 — Claim by stranger — Official 

Receiver’s jurisdiction to decide claim— Con- 
sent of partres, effect of— Dismissal of claim— 
Remedy. 

The Official Receiver brought an insolvent’s pro" 
petty to sale. The insolvent’s wife claimed a share 
in it. Tne claim was allowed by the Official Receiver. 
On appeal under S. 68 , the case was remanded to 
the Official Receiver by consent of the parties. On 
further enquiry, the Official Receiver dismissed 
the claim and the wife made an application under 
S. 4: 

Held, (•) that the Official Receiver had no 
jurisdiction to determine a claim of this sort. A.I.R. 
1933 Mad. 471 = 38 L.W. 896=146 Ind. Cas- 204. 


S. 4 — Order for stay of sale by Receiver — 

Forum. 

Where in the coqrse of an insolvency proceeding 
the Official Receiver, either at his own instance or 
at the instance of a creditor, proposes to sell 
properties claimed by a third person, the claimant 
may apply to the District Judge under S. 4 for an 
order to prevent the sale of the properties. The 
claimant cannot apply to the Official Receiver nor 
can the Official Receiver adjudicate on the claim. 
78 Ind. C as. 1017 = 47 Mad. 446= 19 M.L.W.25l = 
1924 M.W.N. 163=33 M. L. T. 2 7 9 = A.I.R. 1924 
Mad. 529=46 M.L.J. 80. 


S. 4 — Important matters between insolvent 

and body of creditors. 

A contention raisng a very important matter bet- 
ween the insolvent and the general body of 
creditors should be decided by the Court and not 
by an officer that may be appointed bv t l.e Court. 
77 Ind. Cas. 589=2 Pat. 724 = A.I.R. 1924 Pat. 259. 


12. Remedies. 

S. 4— Jurisdiction of Civil Court. 

The existence of insolvency proceedings docs 
not take away the jurisdiction 0 / the ordinary 
Civil Court. Civil Couit has jurisdiction to deal 
with the subject matter of S. 4 . A I.R. I 94 O Mad. 564 
= 51 L.W. 429= W40 M.W.N. 365=(1940) 1 MLJ 
647= 192 Ind. Cas. 810 


S. 4. 


Section 4 gives, at any rate, concurrent jurisdic- 
tion to the Insolvency Court with ordinary 
tribunals to try questions of title which might 
arise between the Official Receiver and the assignee 
from the insolvent. Whether the Insolvency Court 
would ileet to try these questions of title which 
have been raised before it in the proceedings 
initiate d by the application of the Official 
Receiver or relegate the parties to the 
ordirary tribunals is a matter lor that Court to 
decide according to the circumstances of the case 
and the High Court cannot lay down anv hard 

and fast rub. A I.R. 1934 L a h. 365 = 1 S I ah V 94 - 
35 P.L.R. 271 = 147 Ind. Cas. 1026. 
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Ss. 4, 68— Person aggrieved by act of Recei- 
ver — Remedy of. 

The remedy under S. 68 is not the only remedy 
open to a person aggntved by an act of the 
Receiver. A stranger to insolvency proceedings 
may, at his option, seek his redress in the ordinary 
Civil Court or he may apply under S. 68 but if he 
takes the latter course, he must comply with the 
terms of the section. He cannot be heard to say, 
in order to avoid the effect of the plain terms of 
the proviso to S. 68, that he makes his application 
under S. 4 and not under that section. A.I.R. 1934 
Rang. 97=149 Ind. Cas. 43. 

S. 4. 

The remedy against an order on a claim peti- 
tion passed by the Official Receiver without 
jurisdiction is not by way of appeal under S. 68, 
but by moving under S. 4 and therefore, the fact 
that no appeal was preferred under S. 68 was 
not a bar to the application. A.I.R. 1933 Mad. 
471=38 L. W. 896 = 146 Ind. Cas. 204. 

S. 4. 

Any one aggrieved by an order of an Insolvency 
Court may make an objection and invite a derision 
of that Court under S. 4 or he may file a suit, 
but he cannot pursue both remedies and if he 
obtains a decision of the Insolvency Court under 
S. 4, a suit by him with regard to the same subject- 
matter would be barred. Still less can a person 
aggrieved by an order of the Insolvency Court 
make an objection to the order in the Insolvency 
Court and get a decision of that Court under S. 
4 and then file a suit on another ground with 
regard to the same subj-ct-matter. A. 1. R. 1933 
Nag- 373 = 30 N. L- R. 112 = 147 Ind. Cas. 539. 

— — S-4 — Right of suit. 

A stranger who claims property taken possession 
of by the Official Receiver both against him and 
the insolvent can institute a suit to establish his 
right independently of S. 4. But the insolvent 
himself is amenable, so far as the question of 
title to the property or its liability to be sold 
is concerned, only to the jurisdiction of the In- 
solvency Court and he cannot invoke the aid 
ot ordinary Courts to establish his rights against 
the Official Receiver. A. I. R. 1933 Lah. 65 = 34 
P. L. R. 31 = 140 Ind. Cas. 808. 

S. 4. 

It is open to a person claiming property atta- 
ched by the Insolvency Court to bring a regular 
suit for adjudication on the merits of his claim, 
but if he places the matter before the Insolvency 
Court and that Court proceeds to determine the 
question, its decision is final and binding for 
all purposes as between the debtor and the 
debtor’s estate and all claimants against him 
or the estate on the other. A. I. R« 1932 Nag. 
109=28 N. L. R. 89=139 Ind. Cas. 288. 

S. 4 — Claimant prevented from obtaining 

final decision of the Insolvency Court — Remedy. 

If the existence of a transfer, or if the property 
is sold as unencumbered, the lien on the proceeds 
of sale is denied by the Receiver, the claimant can 
ask the Court to adjudicate upon his rights under 


S. 4. In case the claimant is prevented from 
obtaining final decision on the matter he can obtain 
it by institution of a civil suit. 123 Ind. Cas. 539' 
=A. I. R. 1930 Lah. 180. 

-■ — S. 4 — No decision by Insolvency Court- 
Sale by Receiver — Separate suit by claimant^— 
Leave of Insolvency Court if necessary. 

Where there is a decision after full enquiry by 
a Bankruptcy Court, the same matter cannot be 
enquired into by the Civil Court, because the idea 
is to give to such decision the force of res 
judicata. Where therefore the Insolvency Court 
has refused to entertain and enquire into or 
adjudicate upon the rights of the stranger claim- 
ant, or the latter has not preferred any alaim for 
the consideration of the Bankruptcy Court there is 
no decision by it which would operate to oust 
the jurisdiction of the Civil Court to decide 
the matter. Therefore where property is sold, 
by the Receiver as the property of the insolvent 
and a third party challenges the title of the in- 
solvent to that property, and seeks a declaration 
oi title as against the purchaser, there is do need 
to implead the Receiver as a co-defendant, and 
it is unnecessary also to obtain the leave of the 
Insolvency Court to proceed against the purchaser. 
Where the plaintiff’s application with In- 
solvency Court is rejected summarily or on the 
ground that it is barred by time and not on the 
merits, the permission of the Insolvency Conrt is 
not necessary for the plaintiffs suit for declaration 

of his right. 54 P.R. 1917: 55 P.R. 1917 and A.I.R. 
1924 All. 40. Foil. 87 Ind. Cas. 1000= A I. R. 1925 
Nag. 363. 

S. 4 — No application by claimant to Insol- 
vency Court*— Separate civil suit if barred. 


Under the New Act if as question of title has 
been actually raised by a stanger to the insolvency 
and decided by the Insolvency Court the decision 
is final, and the question cannot be re-opened in 
a separate regular suit. This however does not 
mean that exclusive Jurisdiction has been con- 
ferred on the Insolvency Court, and that the 
only remedy open to the aggrieved stranger is to 
apply to that Court. Where a person has made 
no attempt to bring the matter up before the 
Insolvency Court and there is no order ot the 
Insolvency Court which can be pointed out as 
amounting to a decision within the meaning of 
sub-clause (2) of S. 4 he is at perfect liberty to 
have recourse to the ordinary Civil Courts. 77 
Ind. Cas. 57 = 21 A. L. J. 737=4 L.R.A. Civ. 483 
=46 All. 16= A. I. R. 1924 All. 40. 


13. Retrospective operation. 


S. 4— Retrospective effect. 

In interpreting a statute, as a general rule, 
alterations in forms of procedure are retros- 
pective in effect and apply to pending proceedings. 
The provisions of S. 4 of Act V of 1920 are mere 
alterations in the procedure and as such are retros- 
pective. A. I. R. 1932 Nag. 109=28 N.L R. 89= 
139 Ind. Cas. 288. 

S. 4 — Law applicable-— Claim to insolvents 

property— New Act. 

Where an order of adjudication has been pass- 
ed under the Old Act and a claim to the property 
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is advanced after the enforcement of the New Act, 
and the claim is determined according to the pro- 
cedure prescribed by the New Act, the order is 

?£.?!•, Cas - 733 = 30 P.L.R. 533 = A.I.R. 

1929 Lah. 761. 


14. Transactions more than two years old. 
— — Ss. 4 and 53. 

Section 53 empowers the Court to annul certain 
transfeis which take place within two years of the 
insolvency, and S. 54 to annul others which occur 
within three months before; but either section does 
not take away the general and wide jurisdiction 
and powers conferred by S.4. Sections 53 and 54 are 
enabling sections. They confer certain additional 
Powers on the Insolvency Court which an ordinary 
Civil Court does not have. They are not restric- 
tive and do not take away anything which is al- 
ready there. Section 53, Provincial Insolvency Act, 
is wider than S. 53, T.P. Act, and it gives added 
benefits to the creditors. If they want to avail 
themselves of these additional benefits they must 
bring themselves within the two years rule. If not 
they are left to their remedies under fhe ordinary 
law. But these remedies can be pursued in the In- 
solvency Court under S. 4, though it would 
be open to that Court on grounds of expediency, 
to refer the parties to a civil suit. Section 4 
travels much wider than the small class of litiga- 
tion which centres round fraudulent transfers, and 
so does the Provincial Insolvency Act. All that 
the words “subject to the provisions of the Act” 
mean, is that where the Act otherwise provides 
the Insolvency Court is not to act as a Civil Court. 
Neither S* 53 nor S. 54 deal with sham transfers. 
For one thing such transfers do not require annul- 
ment, and for another they are not really transfers, 
they only pretend to be. Hence there are matters 
relating to the property which the Court can deal 
with apart from Ss. 53 and 54. No doubt if the 
transfer is sham then the property continues to re- 
side in the insolvent, and on insolvency it vests in 
the Court and the Court can then act under S. 56. 
But that is the effect once the transfer is found 
to be sham. Section 56 docs not vest the Insolvency 
Court with jurisdiction to decide that question. 
Section 4 does that and if the Insolvency Court can 
determine this question of title when the transfer 
is alleged by the Receiver or the creditors to be 
sham, and determine whether the title lies 
in the insolvent or the transferee, that is to say, 
determine whether it is wholly void or not, it can 
decide the allied question as to whether the title is 
voidable and whether it is liable to be avoid- 
ed. Both are equally, foreign to Ss- 53 anil 54 and 
equally germane or otheiwise to S. 4 and in marly 
every case both positions are raised in the alter- 
native. A. I. R. 1944 Nag. 44 = 1944 N. L. T. 1 = 
I.L.R. (1944) Nag. 342=213 Ind. Cas. 241 (F.B.). 

[Overruling A. I. R. 1938 N a g. 546 = 1. 1..R. (1910) 
Nag. 293 = 181 Ind. Cas. 297). 


vie JUM91V 

Mad. 252 = 56 L.W. 70=1943-1 
M.W.N. 100=209 Ind. Cas. 390. 


-1 M.LJ. 




1943 

1943 


~ — Ss - 4 , 53 — Question relating to fictitious 
character ot transfer not falling under S. 53— If 
can be tried under S. 4. 

It is open to an Insolvency Court to try a question 
under S. 4 relating to the fictitious character of the 
-transfer even though it does not fall under S. 53 of the 
Act, the petition having been made by the creditor more 
than four years after the transfer. A.I.R. 1941 Oudh 
403 = 1941 O.W.N. 752=1941 A.W.R. 186=194 Ind. 
Cas. 600. 

S. 4. 

Where a transfer is made by a person more than 
two years before his adjudication, it can be set aside 
under S. 4 of the Act and not under S. 53. The Insol- 
vency Court can deal with the question according to the 
same principles which would govern a suit for avoid- 
ance ol the transfer under the ordinary law. A.I.R. 
1938 Lah. 73 = 1. L.R. (1938) Lah. 439=40 P.L R. 1000 
= 181 Ind. Cas. 301. 


S. 4. ! 

Section 4 does not give a wider power than that 
which is contained in S. 53 to annul transfers executed 
more than two years before the date of the 
petition. 1936 O.W.N. 960. 


— -S. 4— Properly at date of gift considerable— 
Gift, not fraudulent. 

An insolvent made a gift under a registered deed 
more than two years before the adjudication, consisting 
of a small room in favour of his wife as a 
provisic n in her old age, and on the date of the gift, 
the property of the insolvent was worth a great 
deal more and most of the debts in insolvency 
were incurred after the date of the gift; 

Held, (hat it would not be reasonable to infer that 
the gift was made fraudulently with the object of defeat- 
mg the creditors. A.I.R. 1936 Lah. 593 = 38 P.L.R. 67 
= 1G3 Ind. Cas. 956. 


S. 4— Jurisdiction of Court to enquire. 

Y\ here an insolvent transferred certain immovable 
property two months more than 2 years before he filed 
an insolvency petition and one of the creditors applied 
under S. 4 alleging that the transfer was wholly fictiti- 
ous and pra) iog that the Court may look into the bona 
f idea ol the transfer; 


Mcici, that the Court had jurisdiction to enquire into 
the bona fides of the transfer at the request ot creditor. 
A.I.R. 193b Rang. 54=161 Ind. Cas. 687. 


4. 


S. 4 . 

Section 53, T.P. Act, is not exhaustive and appli- 
cations can be made under S. 4, Provincial 
Insolvency Act where the creditor asserts that the 
transaction which he wishes to set aside is a sham 
and nominal^ one. It is, therefore, no impediment 
to the reception of the application by the Court 
under S. 4 that the alienation in question was more 


The Insolvency Court has jurisdiction to go into the 
question of title raued on the basis of a transfer which 
was made more than two years prior to the 
adjudication ol the transferor as an insolvent. Section 
53 does not deal with the jurisdiction of the Insolvency 
Court but only lays down certain rules of law affecting 
those transactions which fall within its scope it does not 
control or restrict the jurisdiction conferred udou d?e 
Court by S. 4 to decide all questions of title. A.I.R, 
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1934 Lah. 365 = 35 P.L.R. 271 = 15 Lah. 294=147 Ind. decide all questions of title or priority or of any nature 
Cas. 1026. whatsoever, and whether involving matters of law or of 

fact which may arise in any case of insolvency coming 

§ 4 within the cognizance of the Court. This section does 

. . . , , not give to the Insolvency Court any power wider than 

The restriction as regard* transfers more .than two that which ig con tained in S. 53 to annul transfers exe- 

years old contained m S. 53 applies only to real trans- cuted more than two ycara before the date of 

fers and has no application to mere sham transactions. adjudication on the ground of their being benaml 

A I R. 1933 Lah. 197 = 34 P.L.R. 669=143 Ind. Cas. executed to defraud creditors. Transactions of such 

63°* nature must be challenged if at all in ordinary Civil 

• Court. A I.R. 1929 All. 105 (F B.) not Foil. 123 Ind. 

S. 4. Cas. 217=7 O.W.N. 377=A.I.R. 1930 Oudh 314. 


An application by the Official Receiver to avoid a 
transfer made by an insolvent more than two years 
before presentation of the insolvency petition as a 
fraudulent transfer, is cognizable under S. 4. Conse- 
quently, the Insolvency Court has jurisdiction to inquire 
into and set aside such an alienation. A. I.R. 1933 
Mad. 527 = 37 L W. 508=64 M.LJ. 397 = 1933 M.W.N. 
206 = 146 Ind. Cas. 530 (2). 

S. 4. 

Under S. 4, an Insolvency Court can declare a trans- 
fer to be void, even though it was more than two 
years old on the date of adjudication. A. I R. *933 
Pcsh. 46= 142 Ind. Cas. 97. 

S. 4. 

A question that arises out of a transfer effected two 
years before adjudication and alleged to have fern made 
to delay or defeat creditors can be enquired into by the 
Insolvency Court. A. I.R. 1932 Cal. 642 = 36 C.W.N. 

492 = 59 C. 1135=56 C.L.J. 446=139 Ind. Cas. 323 
(D.B.). 

S. 4. 

Under S. 4, the Insolvency Court has full jurisdiction 
to determine the question of title which is based on a 
deed of transfer which is wholly fictitious though it is 
alleged to have been executed more than two years prior 
to the presentation of the application for adjudication. 
Section 53 does not apply to a case of this nature, as 
the alleged transfer is not required to be annulled. 
A-I-R. 1932 Nag. 109 = 28 N.L.R. 89 = 139 Ind. Cas. 
288. 

Ss 4, 53 — Benami transfer by Insolvent. 

In the case of benami transactions, the limitation of 
two years imposed by S. 53 docs not apply and an Insol- 
vency Court can decide the q uestion whether a trans- 
fer by an insolvent is benami under S. 4 of 
the Act even if the transaction took place more than 
two years before the presentation of the petition in insol- 
vency. A.I R. 1932 Pat. 129 = 11 Pat. 9 = 13 PL.T. 298 
= 136 Ind. Cas. 299. 

S. 4. 

Per Pollan, J.— The Insolvency Court has power 
under S. 4 to set aside a transfer made more than two 
years before »he adjudication where the transfer was 
intended to be inoperative from the beginning and the 
insolvent had 'remained in possession of the pro- 
perty. A- I.R. 1931 Oudh 124 = 8 O.W.N. 147 — h 
Luck. 614=131 Ind. Cas. 433. 

S«. 4 and 53— Transfer executed more than 

two years before adjudication. 

Section 4 is to be read subject to the provisions of the 
Act, and it gives to the Court full powers to 


■ S. 4 — Question of validity of transfer made st 
years prior to adjudication — Power to decide. 

Dalai and King, JJ. — Section 4 deals with jurisdic- 
tion and this jurisdiction will be circumscribed only by 
such subsequent sections as deal with the jurisdiction of 
the Court. Ss. 53 and 54 do not deal with the juris- 
diction of the Insolvency Court, but only lay down 
rules as to the manner in which evidence should be 
considered in certain cases arising in that Court. Those 
sections, therefore, do not control the provisions of 
S. 4 though S. 56 does. Insolvency Court can try the 
issue whether the Insolvent is entitled to the property 
or not after proper opportunity is given to the other 
side to plead to the application. 

Per Sen, J.-^-The Court of Insolvency is a creature 
of statute. It is a special tribunal having jurisdiction 
over a limited range of cases within such limits as 
have been imposed by the statute to which it owes its 
existence. Unless the Insolvency Act expressly or by 
necessary implication (1) took away the powers of the 
ordinary Civil Courts to adjudicate upon 'the validity 
or otherwise of certain transfers which are sought to be 
impugned, either upon the ground of fraud or on the 
ground of want of consideration, etc., and (2) invested 
the Insolvency Court with the trial of such matters the 
jurisdiction of the Civil Courts is not affected or 
impaired. 

An Insolvency Court cannot try a question of title 
relating to a transfer which has taken place mote than 
two ycari before the order of adjudication having regard 
to the provisions of S. 53, Insolvency Act. Where 
the transfer was intended not to be operative from the 
beginning and the insolvent has remained in possession 
of the property, the Receiver may apply for its annul- 
ment, but where the transfer was executed by a proper 
instrument and duly registered and was intended to 
put the property beyond the reach of the creditors and 
a third party is claiming under the transfer, such a 
transaction cannot be treated as a mere paper transac-* 
tion. In the Utter case, S. 53, Insolvency Act, will 
apply. 1 13 Ind. Cas. 819=5* All, 550 — 1929 A. L. J» 
i55=A.I.R. 1929 All. 105 (F.B.) 

* I 1 4 f ll 

15. Transfer from Transferee, 

S. 4. 

Remedy' in respect of transfer from the transferee of 
the imolvcnt can only be obtained Irom the Insolvency 
Court in exercise of jurisdiction under S. 4 and not 
under S. 53 or S. 54. A I.R. 1941 Cal. 298=73 
C. L.J. 225=199 Ind. Cas. 412. 

S. 4- / 

When an alienation by an insolvent is declared void 
under S. 4 on the ground of fraud, a subsequent 
transfer made by the alienee is also void and cannot 
stand. A. I.R. 1937 Lah. 323=174 Ind. Cas. 697. 
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— — S. 4. 

Where the Court has set aside on an application by 
the Receiver a transfer by insolvent to his wife, as 
fraudulent, the decision is binding on the transferee to 
whom the property was transferred by the wife after 
its transfer in her favour by her insolvent husband. The 
fact that such transferee of the wife was not a party to 
the proceedings for setting aside the transfer is not 
material, the decision being a decision in rem. A.I.R. 
1937 Rang. 3 6 9 = *73 Ind Gas. 354 * 

— - Ss. 4, 53 — Transferee transferring property to 

third p*rty — Receiver's application for annulment of 
insolvent's transfer — Third party not impleaded — 
Order of annulment, if binding on third party — Right 
to show that original transfer was made in good 
faith. 

Where the transferee of an insolvent transfers the 
property to a third party and the Receiver has know- 
ledge of it, but in a subsequent petition by the Receiver 
for annulment of the transfer made by the insolvent, 
the thi»d party is not impleaded, he is not bound by an 
order of annulment made against the transferee Irora 
the insolvent. It will, therefore, be open to him to show 
that the original transfer by the insolvent was made in 
good faith and for valuable consideration and also to 
show that he himself acted in good faith and paid full 
consideration being unaware of the insolvency pro- 
ceedings. A.I.R. 1935 All. 673=1935 AX. J. 573 = 57 A 
900 = 1935 A.W.R. 536 = 155 Ind. Cas. 684. 

Ss. 4, 53 — Alienation by insolvent — Subse- 
quent alienee made a party — Original transfer falling 
through — Subsequent transfer, if to be set aside. 

Where the original alienation by an insolvent is 
challenged and the subsequent alienees are also made 
parties, the subsequent transfers should also be set aside 
when the original tramfer falls through, as the former 
cannot have any greater validity than the latter. If the 
Insolvency Court has no power to do so under S. 53, 
it has power to do so under S. 4. A.I.R. 1934 Lah. 
101 (2) = i5 Lah. 349=37 P.L.R- 8=148 lnd. Cas. 
1013. 

— — S. 4 

In proceedings under S. 53, though later transactions 
by a transferee from an insolvent cannot be questioned 
on a ground peculiar to themselves and independent 
of the attack in the main transaction, yet if the sale 
deed by the insolvent was not bona fide, the further 
transactions by the transferee also fall to the ground 
along with it. 

Even if S. 53 does not apply, such transactions can 
be declared void under S 4. A I.R. >933 Mad. 271 = 
1932 M.W.N. 821 = 143 Ind. Cas. 372. 

16. Who can move. 

S. 4 — Composition scheme — Re-opening — 

Application by creditor. 

Where a Court accepts a composition in respect of 
the in«oIvent’s debts and the adjudication is annulled 
the creditor not having the notice of the proposed com- 
position is entitled to file an apolication under S. 4 to 
re-open the whole matter. Hut he has to bring his 
case under S. 38 (4). The fact that he can file an 
appeal under S. 75 against the acceptance of the com- 
position is immaterial. A.I.R. 1944 Mad. 327 = 57 
L W. 48 = (1941) 1 M. L.J. 84=1944 M.W.N. 197. 

12 — F. Y. D.— 77 . 


— ~ ~ S. 4* 

A proceeding under S. 4 can be conducted by^ the 
Receiver alone and not by a creditor. If a claim is to 
be laid under S. 4 to a particular property on the ground 
that it forms a part of the insolvent’s estate, it is the 
Receiver and the Receiver alone, who is entitled to 
put forv.ard that claim. A.I.R. 1942 Cal. 584=75 
C. L.J. 263=206 Ind. Cas. 628. 

S. 4. 

The Court itself cannot initiate a proceediug under 
S. 4 and decide a question of title without being moved 
by any body to do so. The procedure to be followed 
in such cases i« for the creditor to apply to the Court to 
direct the Receiver to institute proceedings under S. 4, 
and the Court can pass a conditional order making it 
a condition precedent that the creditor so applying 
should put the Receiver in funds and properly indemnify 
him against the costs of the action. A.I.R, 1942 Cal. 
584=75 C. L.J. 263 = 206 Ind. Cas. 628. 

Ss. 4, 59 (d) — Declaration of transaction as 

fictitious — Procedure to be adopted by Receiver — 
Creditor, if can move Court in his own name under 
S. 4. 

Section 4 gives jurisdiction to the Insolvency Court 
to deal with matters which were not previously within 
its jurisdiction, but a creditor, who, under the old law 
could not have filed a suit to establish a right, could not 
be given by its terms any right to move the Insolvency 
Court. The right of suit to establish a claim to pro- 
perty as part of the insolvent's estate lie6 in the Receiver 
in exercise of his powers under item (d) of S. 59 of the 
Act, and this is true whether the right is exercised in 
the Insolvency Court itself by virtue of the jurisdiction 
conferred on it by S. 4, or by way of separate suit in 
the appropriate Court. Therefore, where the Court is 
called upon to exercise jurisdiction under S. 4 for declar- 
ing a transaction as fictitious, it should be for the 
Receiver to move the Court in this behalf, and even 
with the premission of the Court, a creditor should not 
be allowed to do so in his own name. A.I.R. 194 1 Cal. 
298=73 C. L.J. 225=199 Ind. Cas. 412. 

S. 4. 

The more fact that the name of the alleged transferee 
is entered in the schedule of creditors docs not dis- 
entitle other creditors Jrom moving the Court under 
S. 4 to set aside an alienation made in his favour by 
the insolvent. A.I.R. 1937 Lah. 242 = 39 P.L.R. 405 = 
172 Ind. Cas. 402. 


Proceedings under S. 4 need not necessarily be initia- 
ted by a plaint or a regular application. The section 
is so worded that it is open to the Court to take pro- 
ceedings s u o motn. A.I.R. 1933 Lah. 789 = 34 P.L.R. 
1063= 146 lnd. Cas. 912. 

S. 4. 

Application to the Insolvency Court to remove the 
obstruction after the possession of the property need not 
be presented by the Official Receiver. 1933 M.W.N. 
1487. 

S. 4 

A Hindu husband promised to pay his first wife 
maintenance at a certain rate and gave her a house to 


0 
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live in, in return for her giving consent to his marrying 
a second wife, such consent being necessary pri^r to 
second marriage of the husband according to the rules 
of the caste to which the parties belonged. The terms 
were reduced to writing, signed by the parties and 
attested by witnesses. In pursuance of the agreement 
the first wife took porsession of the house and the hus- 
band married a second wife. Subsequently, on the 
adjudication of the husband as insolvent, the Receiver 
of his estate applied under S. 4 to recover possession of 
the house the first wife was occupying: 

Held, that the agreement was entered into for valu- 
able consideration and was a valid one. A I.R. 193a 
Bom. 602 = 34 Bom. L.R. 1317=140 Ind. Cas. 745. 


tion to Ramnad Court — Fresh application under S. 5 on 
Ramnad Court; 

Held, that the fact that the fresh application was 
filed under S. 5 of the Act did not preclude Ramnad 
Court from treating the petition as being filed under 
the appropriate section, namely, S. 4. 

0 

Held further, that the proper Court to decide this 
question in the circumstances was the District Court of 
Ramnad. A. I.R. 1941 Mad. 580=1941 M.W.N. 346 
*=53 L.W. 37o*=(i94i) 1 M-L.J. 423=198 Ind. Cas. 
562. 

[Reversing: 1940 M.W.N. 905 = A.I.R. 1941 Mad. 
75=52 L-W. 377]. 


— — S. 4 — After-acquired property — Dealings by 
Insolvent — Avoidance— Application by Receiver. 

Where a bankrupt, who has not obtained his dis- 
charge, enters into transactions in respect of property 
acquired after the bankruptcy, all such transactions 
are void as against the Receiver who can therefore 
move the Court for their avoidance. 97 Ind. Cas. 221 
=4 Rang. *25=5 Bur. L. J. 98 = AI.R. 1926 
Rang. 179. 


17. Miscellaneous. 

Ss. 4 and 53 — Suit by defeated claimant to 

attached property against attaching decree-holder 
and judgment-debtor — Judgment-debtor becoming 
insolvent — Official Receiver made party — S-»it not 
contested by the Off trial Receiver — Sale deed in 
favour of plaintiff found to be supported by con- 
sideration and not entered into to defeat creditors 
by all the Courts — Application under S*. 4 and 53 
of the Provincial Insolvency Act by the Official 
Receiver thereafter — Re-agitation of the question 
of the validity of the sale — Competency. 

In a suit by a defeated claimant to attached properties 
aga nst the attaching creditor and the judgment-debt- r, 
the Official Receiver was made a party on the judg- 
ment-debtor's insolvency. The Official Receiver did not 
contest the suit and the plaintiff’s claim was allowed 
by the trial Cour» which found that the sale in favour 
of the plaintiff was for valuable consideration and was 
rot intended to defeat creditors of insolvent. An 
appeal and a second appeal failed Thereafter the 
Official Receiver bestirred himself aDd filed an appli- 
cation under Ss. 4 and 53 of the Provincial Insolvency 
Act for a declaration that the sale deed in favour of 
the plaintiff was without consideration and was for 
defeating the claims of creditors of the insolvent. On 
the question whether the Official Receiver could 
agitate the point over again. 

Held, the question on which a new decision was 
now sought for arose out of the facts and conten- 
tions which had already been completely adjudicated 
upon in proceedings to which he was a party. 
Hence he could not be allowed to reagitate the ques- 
tion of title before the Insolvency Court. >937 bah. 4, 
FoM. 1949 M. W. N. 460-A. I. R. >95° Mad. 184 = 
(*949) 2 M. L J. 128. 

Ss. 4, 77. 

District Court of Amherst in Burma, requesting 
District Court at Ramnad under S. 77 to sell insolvents’ 
property alleged to be in Ramnad District — Person 
claiming title to property sold, by application under S. 
•i in Amherst Ciuit — Application returned for presenta- 


Ss. 4 and 28— Leave of Court — Implied leave. 

Where a creditor made an application to a District 
Munsif sitting as an Insolvency Court, under S. 4, 
praying for a declaration that a certain transaction was 
benami and the Munsif entertained the application, 
heard it and gave a decision upon it: 

Held, that though no formal applica'ion had been 
made for leave under S. 08 of the said Act and no 
formal leave had been granted, the fair inference from 
what took place was that leave of the Court had been 
granted and the application under S. 4 was not, there- 
fore, baned lor want of leave under S. 28. 

[Their Lordships drew the attention of Insolvency 
Courts, Official Receivers and the Official Assignee to 
the observations made by the Judicial Committee in 
V. P. R. V. Chokalingam Chetti v. Seethai A chi, 107 
Ind. Cas. 237]. A.I.R. 1935 Mad. 46=67 M. L. J. 
616=193* M.W.N. 103 *=40 LW. 693=153 Ind. Cas. 
62*. 


S. 4 


A person filing objection under S. 4 estopped 

from contending that the Official Receiver had no 
jurisdiction on the ground that he had consented to 
the remand as it is a matter of jurisdiction and not of 
mere irrccrularity of nrocMuie. A.I.R. 1933 Mad. 47* 
= 28 L.W. 806= 14b Ind. Gas. 204. 


S. a — Insolvency of Mahomedan heir — Priority 

of ancestor*® creditors to insolvent’* creditors. 

Under Mahomedan law„ although upon the death of 
the ancestor, his estate devolves immediately upon his 
heirs the heirs take it subject to the payment of his 
debts and, therefore, although there may not be a 
specific charge upon the estate for the payment of 
debts the debts may be deemed to constitute a 
general charge on the estate. That being so, if such 
an estate devolves upon a person who is subsequently 
declared insolvent, the creditors of the insolvent can- 
not seize the property in competition with the 
creditors of the deceased. 125 Ind. Cas. 28=1930 
A.L-J- 989 = AI.R. 1930 All. 552. 

S. 4 — Nature of application. 

An application under S. 4, Prov. Insolvency Act, does 
not amount 10 a ‘suit* within the meaning of O. 21, 
R.63, Civil P. C. 1937 M.W.N. 1046. 

S. 4 — Nature of proceedings — Proceeding i»» 

insolvency if a suit. 

An insolvency proceeding is n suit. 9 Pat- 664 = 
A.I.R. 1930 Pat. 588. 
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— - — S. 4 —Mortgagor becoming insolvent — Mort- 
gaged property compulsorily acquired —Right of 
mortgagee to mortgage amount from compensa- 
tion. 

If the mortgagor becomes insolvent it is only the 
equity of redemption that vests in the Official 
Receiver and if during the pendency of the insol- 
vcncv proceedings the mortgaged property is com- 
pulsorily acquired the mortgagee will be entitled to 
his mortgaged amount from the compensation receiv- 
ed for the property acquired. 20 M.L.W. 667=A.I.R. 
1925 Mad. 245* 

S. 5. 

Synopsis. 

1. ‘Ad interim* protection order. 

2. Appra! and Revision. 

3. Application of C. P. C. 

4. Inherent powers. 

5. Review. 

6. Scope of Section. 

7. Transfer of case. 

8. Miscellaneous. 

1. ‘Ad interim' protection order. 

S. 5— Ad interim protection order* 

In the face of Ss. 23 and 31 the Insolvency Court 
has no inherent jurisdiction under S. 5 to pass a 
protection order or to direct that the warrant of arrest 
issued against the alleged insolvent by any Court in 
execution of a money-decree should not be executed. 
A.I.R. 1934 Lah. 1 13 = 14** Ind. Cas. 975. 

S. 5 — Ad interim protection — Exercise of 

power by District Judge —Interference by High 
Court. 

Section 5 of the Provincial Insolvency Act empowers 
the District Judge to «rant ad interim protection to a 
person who h; 3 applied for being adiudgcd an insol- 
vent. Where the Di-trict Judge in t ie exercise of his 
discretion has refund to grant interim protection, 
unless the discretion has b-en vv r onglv exercised, the 
High Court will not interfere. 8s Ind. Cas. 677=20 
M.L.W. 879= 1QJ5 M.W.N. 271 = A.I.R. 1925 Mid. 170 
= 47 M. L. J. 783. 

2. Appeal and Revision. 

Ss. 5 and 75— Right of appeal— Test — “A 

decision come to or an order made” — What would 
arnjunt to — Order granting application under O. 1, R. 
to, C.P. Code, to add alienees from insolvent as parties 
to insolvency application — Appeal to District Court — 
Competency. 

S. 5 of the provincial Insolvency Act cannot override 
the provisions of S. 75 of ihe same Act in so far as the 
latter section confers a right of appeal in any instance. 
It is not permissible to read the provisions of S. 75 with 
a further modification iliat the provision* are subject to 
the provisions of the C P. Code. 

An order which finally decides a point of controversy 
between the parties would fall within the words “a deci- 
sion come to or order made** which occur in S. 75 (1) of 
tlie Provincial Insolvency Act. 


Against orders granting an application made under 
O.I, R. 10, C.P. Code, praying that certain alienres from 
the insolvent may be added as party respondents in an 
insolvency application and that the delay in filing such 
an application may be excused, two revision petitions 
were sought to be filed in the High Court on the ground 
that as they were not appealable under O. 43, C.P. 
Code, appeals to the District Court were incompetent. 
On a question as to the competency of the revisions to 
the High Court; 

Held, the only question to be decided was whether 
the orders in question were orders made or decisions 
come to by the judge in the exercise of insolvency 
jurisdiction* They are such orders and they definitely 
conclude a particular dispute between the parties, 
namely, whether the alienees were to be made parties 
or not and fall within the words “a decision come to or 
an order made” within the meaning of S. 75 (1) of the 
Provincial Insolvency Act. Revisions against those 
orders to the High Court would be incompetent inas- 
much as appeals lie to the District Court. I.L.R. (*949) 
Mad. 106=61 L.W. 305 = A.I.R. 1948 Mad. 520 = 
1948 M.W.N. 301 = (1948) 1 M.L. J. 310. 

S. 5— Appeal — Order refusing to set aside 

dismissal of appeal for default — If appealable. 

An order under O. 41, R. 19, refusing to set aside an 
order of dismissal of an appeal passed ex parte is 
appealable even though the order of refusal was pasied 
in appeal in the course of the insolvency proceedings. 
120 Ind. Cas. 7gi*=A.l R. 1930 Lah. 112. 

S. 5 — (1907), 3, 46 —Leave to appeal — Order 

dismissing petition for fraud, etc. — When lies. 

No appeal lies from an Order of dismissal of an insol- 
vency petition made on the ground of fraud etc., except 
with the leave of the District Court or the High Court. 
7 Bur. L.T . 53 = 7 L.B.R. 257 = 24 Ind. Cas. 438. 

— — S. 5 — Revision — Order by District Judge for 
taking additional evidence — If revisaL.e by 
High Court. 

An order for additional evidence passed by the 
Di»trict Judge on appeal is not final within S. 75 (1), 
and no revision lies under the provisio to 8. 75(1), 
from such order. But under S. 5 (2), there being no 
provision in the Act which says that interlocutory order 
is final and the High Court hiving power to set aside 
an interlocutory oider passed in a civil suit, it has power 
to set aside the order for additional evidence. 61 Ind. 
Cas. 589= A.I.R. 1921 Nag. 159. 


3. Application of C. P. C. 

S 5 —Application of Civil P.C. — Rule relating 

to protection of Ruling Princes, if rule of proce- 
dure. 

Even by the combined operation of S. 14 1, Civil P.C 
and S 5 Provincial Insolvency Act, all the provisions 
of the Code relating to suits arc not attracted to Insol- 
vency proceedings. The insolvency Act authorizes the 
Insolvency Court to give notice of the date of the hear- 
ing of the insolvency petition to all creditors and debtors 
irrespective of the question whether they arc Sovereign 
Princes or Ruling Chiefs. The rule relating to the 
protection of Sovereign Princes and Ruling Chiefs from 
being sued as embodied in S. 86, Civil P C , is not a 
rule of procedure as contemplated by S. 141 of the Code, 
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A.I.R- 1940 Cal. 244= I.L.R. fi 94 °) 1 Cal. 344 = 7 X 
C.L.J. 316 = 44 C.W.N. 333= 189 Ind. Cas. 667 . 

S. 5 (2) — Cross objections — Procedure 

applicable. 

It is clear from the provisions of S. 5 (2) that the 
procedure relating to cross objections in O. 4»,R. 22, 
Civil P.C., would apply to appeals under the Provincial 
Insolvency Act. A.I.R. 1040 Nag. 292 = 1940 N.L.J. 
385 = I.L.R. (1942) Nag. 156 = 201 Ind. Cas. 439. 

S. 5 — Application of Civil P.C. 

Order 21, R. 98, Civil P.C.. is a special rule limited 
to the case of a decree-holder trying to obtain posses- 
sion under the decree. The Provincial Insolvency Act 
has its own rules in this behalf and so a rule of Civil 
P.C. , pertaining to another matter cannot be applied 
by analogy under the general provision of S. 5, Provin- 
cial Insolvency Act. A.I.R. 1940 Nag. 233=1940 

N. L.J. 283 = 1. L.R. (1941) Nag. 757 = 19° I nd - Gas - 455 * 

Ss. 5 and 18 — Application of Civil P.C., O. 9, 

R. 13. 

Order 9, R. 13 applies to insolvency proceedings also. 
A.I.R. 1940 Pat. 623 = 6 B.R. 567 = 187 Ind. Cas. 794. 

S. 5 — Procedure — Applicability of C. P. Code, 

O. 9, R. 13. 

Under S. 5, Provincial Insolvency Act, the provi- 
sions of the Civil Procedure Code, including those 
contained in O. g, are made applicable to proceedings 
under that Act except when they are inconflici with any 
of its provisions. The Insolvency Court therefore is not 
justified in returning an application for setting aside 
an ex parte order of adjudication without satisfying 
itself that it had not been presented in good faith. 
Further inquiry should be ordered if Court is ^ satisfied 
that the application is presented in good faith. 12 1 

Ind. Cas. 303=A.I.R. 1930 Lah. 996. 

S. 5— Setting aside ex paratc order — 

Order setting aside sale by Insolvent — Trans- 

feree ex parte — Power to re-hear case. 

Where a sale has been set aside ex parte against the 
transferee in an imolvency proceeding, he can be given 
opportunity to prove his case if sufficient cause for his 
non-appearance is shown. 103 Ind. Cas. 38 i=A.I.R. 
1927 Mad. 897. 

S. 5 — Application of Civil P.C. 

By virtue of S. 5, the provisions of Civil P.C., arc 
applicable subject to the provisions of the Act. When 
an application under S. 53 is dismissed, subsequent 
application under S. 54 is not baried. A.I.R. 1937 
Lah. 668=39 P.L.R. 914= t73 I»d. Cas. 514. 

S. 5-C.P.C-, O. 6., R. 17— Applicability. 

Section 5, Prov. Insol. Act (1920), renders the provi- 
sions of 0.6, R. 17, Civil P.C., relating to amendment 
of pleading applicable to petitions made under thr Act. 
A.I.R. 1935 Mad. 202 = 67 M.L.J. 924. 

— — S. 5 — Court’s power to carry out Its orders. 

Under S. 5, the Court has the general powers under 
the Civil P.C. , and has power to carry out its own 
order. (1935I 158 Ind, Cas. 990=8 N.L.J. 14. 


S. 5 — Powers of restitution — Application of 

S. 144, Civil P.C. 

Where the High Court set aside an order of the Insol- 
vency Court directing the Receiver to distribute the 
assets of the debtor among the scheduled creditors but 
the Receiver had made payments before the order was 
so set aside: 

Held, that S. 144, Civil P.C , applied and that the 
Insolvency Court had jurisdiction to order that the 
persons who had received payments should refund the 
amount to the Receiver. A. I. R. 1933 All. 117=1932 
A.L.J. 1095=143 Ind. Cas. 330. 

S. 5 — Application against several debtors — 

Single application for adjudication — Maintainability — 
Procedure. 

There is no legal bar to a single application being 
made by a creditor for adjudicating two or more per- 
sons as insolvents if they are jointly liable on a debt 
or have committed a joiut act of insolvency. The 
question, however, whether *uch an application should 
be jointly tried and decided will depend on the facts 
of each case. The proper test to be applied to such 
case is to treat the petition as a suit as it should be 
under S. 5; if the suit is bad for multifarinusness, the 
petition should not be proceeded with. But if it is fr<* 
from this defect, the Court should try it and if it 
comes to the conclusion that all the debtors or some of 
them should be adjudicated insolvents, it should pass an 
order to that effect. 12 L-L.J. 96= A.I.R. 1930 Lah.592. 

S. 5 — Injunction — Sale threatened by alleged 

secured creditor — Power of Court to grant injunction. 

Under S. 5 the Insolvency Court has the same powers 
which an ordinary Civil Court has under the Civil 
Procedure Code, and those powers include the powers 
mentioned in O. 39. Hence an Insolvency Court is 
justified in granting an injunction to prevent a creditor 
who claims a lien over certain of the debtor’s assets and 
which is disputed by other creditors from bringing the 
property to sale pending the decision of the dispute 
between the two creditors, m Ind. Cas. 908=6 Rang. 
352 = A.I.R. 1928 Rang. 241. 

S. 5— (« 9 ° 7 )— s - 47-C. P. C., Or. 39, R. 1— 

— Injunction — Insolvency Court, when can issue. 

The insolvency court cannot stay every pending litiga- 
tion but can only issue an injunction, if circumstances 
enumerated in Or. 39, R- L C P C. are proved to exist. 

Since a court cannot under Or. 39, R. i, issue an 
injunction upon a person not a party . before it, the 
Insolvency Court also cannot issue an injunction against 
a per>on not a party before it. 3 Pat.LJ. 456=( , 9 l8 ) 
P.H.C.C. 302=5 Pat. L W. 250=46 Ind. Cas. 224. 

S- 5 — Sale in insolvency proceeding — Limita- 
tion to set aside sale. 

The provisions of O. 21 of ihe C. P. Code are appli- 
cable to Insolvency proceedings, and the limitation 
applicable to a petition for setting aside a sale in an 
insolvency proceeding must be thirty days as laid down 
in 0.21, read with Art. 166: A.I.R. 1921 Nag. 25, 
Foil. 102 Ind. Cas. 543 = A.I.R. 1927 Nag. 262. 

S. 5 — Liability of defaulting purchaser — • 

Applicability of C. P. Code — Liability to pay deficit. 

The sale and action taken by the Insolvency Court 
for the realization of the insolvent’s property arc 



2441 PROVINCIAL INSOLVENCY ACT (igao)— S. 5 _ 3 . Application of C. P. C. 2442 


proceedings in Court under the Insolvency Act and the 
provisions of O. a i are applicable to them. The In- 
solvency Court has the power to call upon the defaulting 
purchaser* to pay the deficits caused by the.r default 
and to recover them under O. 21, R. 71. 62 Ind. Cas. 
307 = 17 N.L.R. 49=A.I.R» 1921 Nag. 25. 

s * 5 (1)— (*907), S. 47 (x)— C.P.C., S. 21— Appli- 
cability of. 

Section 21 C.P.C- 18 not applicable to proceedings 
under the Pro Ins. Act by virtue of S. 47(1) of the 
Act. Objection to the jurisdiction of ihe insolvency 
court can be taken on appeal. 18 C. W. N. 1050=20 
Ind. Cas. 370. 

S. 5 — (1907), Sec. 47— C.P.C., Sch. II. 

A court cannot refer to arbitrators, a proceeding in 
Insolvency as Sch. II of the C.P C., does not apply to 
proceedings under the Pro. Insolvency Act. 50 P. R. 
1916=135 P.W.R 1916=151 P.L.R 1916 = 34 Ind. Cas. 
549- 

S. 5 — (1907), S. 47 — Attachment — Procedure. 

Sec. 47 lays down no procedure for eff-cting an 
attachment; so the court must follow the same procedure 
as i' would do in the exe r ci»e of its original civil juris- 
diction. 36 All. 65=12 A.L.J. 24=24 Ind. Cas. 752. 

4. Inherent powers. 

S. 5— Inherent powers to alter or vacate 

orders. 

By virtue of the provisions of S. 5 (1), an Insolvency 
Court may exercise all the powers which are conferred 
upon it as a Civil C« urt of original jurisdiction unless 
such poweis are contrary to the provisions of the Prov. 
Insol. Act; but S. 151, Civil P. C., dors not confer upon 
a Court authority to do that which is probibiud by 
law. A C< urt has no inherent power to alter or vacate 
its own order and cannot invoke its inherent powers 
for this purpose. Consequently, a Provincial Insolvency 
Court has no power to alter or revoke its ordrrs. A.I.R. 
1940 Rang. 156= 1940 Rang. L. R. 392= 189 Ind. Cas. 
421. 

— — S. 5 — Inherent powers — Whether same as 
those of Civil Courts — Ex parte ordci — Injustice from 
— If can be undone — S. 17 — Scope of. 

An Insolvency Court, while pa* s ing an order under 
S. 43, Prov. Insol. Act, annulling adjudication, omitted 
to pass an order under S. 37, Prov. Insol. Act, directing 
that the property of the insolvent tliall vest in the 
Official Receiver: 

Held, that the Insolvency Court possessed inherent 
powcisof a Civil Court to make necessary orders f-.r 
the ends of justice and to prevent the abuse of the 
process of the Court and the Court could add the 
omission at a laic stage. 

The Insolvency Judge has the power to undo the 
injustice which is likely to have resulted from his ex 
parte order when no innocent third paity had acquired 
any rights. A. I. R. IQ34 Lah. 4^8=15 Lah. 6(38 = 36 
P.L.R. 499= J 53 In <h Cas. 993. 

S. 5 — Inherent powers of Court — Stay of 

proceedings. 

Though the Prov. Insol. Act does not expressly 
empower the Court to pass on order staying the insol- 


vency proceeding*, still the Court is competent to pas! 
such an order in the exercise of its inherent jurisdic- 
tion on the analogy of the somewhat similar provisions 
contained in S. 94 of the Presi. Towns Insol. Act. A.I.R. 
1931 Sind 65=130 Ind. Cas. 559. 

S. 5— Claim of third party— Power of Court 

to investigate. 

Section isi of the Civil Procedure Code, read with 
S. 47 (2) of Act III of 1907 enabled Courts to make 
some trial of the question whether certain property 
should vest in the Court. 

As to the extent to which such trial should proceed 
under Act III of 1907, the Court has only to satisfy 
itself that the process of the Court was not abused. 
The existence of a sale-deed which is sufpected to be 
a paper transaction does not necessarily show that the 
insolvent’s title to the propertv is really doubtful. The 
existence of such a salr-dced does not bar the Court from 
enquiry whether such deed is a bogus one so that the 
Court is not absolutely precluded from deciding the 
claims of third parties. 61 Ind. Cas. 589 = A .1. R. 1921 
Nag. 159. 

S. 5 — (>907), S- 47 — Dt. Court, power of, to 

stay sale in the Sub-Court. 

The Dt. Judge has no jurisdiction to stay a sale 
proceeding in the Sub. Court, either under S. 47 or 
S. 151 C- P. Code. 3 L.W. 250=32 Ind. Cas. P97. 

S. 5 — (1907), S. 47 — Inherent power— Dismissal 

of insolvency petition — C. P. Code, S. 151. 

An Insolvency Court has inherent power to dismiss an 
insolvency petition if it is presented not for bona fide 
obtaining an adjudication but for a collateral or 
inequitable purpose, or if it is an abuse of th~ process 
of Courts. 32 All. 645 = 7 A.L.J. 855=7 Ind. Cas. 39, 

f , 

. Review. 

■ Ss. 5 and 43 and C.P. Code, O. 47, R.x— Orders 

passed under S. 43 of the Provincial Insolvency Act in 
ignorance of full facts — If review-able. 

Oidcrs pasted under the Provincial Insolvency Act 
arc revicwablr as O. 47, R. 1, Civil Procedure Code, 
is rendered applicable »o proceeding- in insolvency by 
S. 5 of the Piovincial Insolvency Act. 

Where matters of which the Court should have 
been apprised by the Official Receiver are not brought 
to its notice and the Court annuls the insolvency under 
S. 43 of ihe Provincial Insolvency Act, the Court would 
have jurisdiction to entertain an application for review 
of such an order u hen its attention is drawn to the facts 
which w ' re not placed before it by the Official Receiver 
and which justifv a re-consideration ol the previous 
order. I.L R. (1948) MaH. 6s9 = A I.R. 1948 Mad. 233 
= Co L.W. 711 = 1947 M. W. N. 674 = (1947) 2 M.L.j. 
425- 

S. 5 — f'rder passed without notice to insolvent 

— Court can vacate order. 

An Insolvency Court possesses the same powers as 
other Civil Courts have to correct its own errors, com- 
mitted inadvertently or by an oversight. 

Consequently, where an order has been passed by the 
Insolvency Court vitally affecting ihe insolvent, with- 
out notice to him, the Court is entitl'd to go into the 
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matter afresh and to vacate the order if it thinks 
proper. A.I.R. 1943 Pat. 142-22 Pat. 74 = 23 P-L-L 
697 = 9 B.R. 246=205 Ind. Gas. 570. 

S. 5— Powers of review. 

A Court acting under the Prov. Insol. Act has power 
to review its own orders under S. 5 (1) read with O. 47, 
R. x. Civil P. C. A.I.R. 1933 Nag. 39 = 28 N.L-R. 295 
= 141 Ind. Cat. 48. 

S. 5 — Setting aside ex parte orders — Powers 

of review. 

In the exercise of insolvency jurisdiction, the 
Mofussil Courts have, by virtue of S 5, the right of 
review and the right to entertain applications under 
O. 9, Civil P. C., to set aside orders passed ex parte. 
A.I.R. 1932 Mad. 63 = 61 M.L J. 7 * 9 = « 93 * M.W.N. 
924=34 L. W. 7^5=135 Ind. Cas. 750. 

— — S. 5 — Review — Power of Receiver. 

Official Receiver cannot be delegated with the power 
to review his orders under S. 5. If the Rccriver 
thinks that a debt has been improperly entered in the 
schedule, lie may apply to the Court to expunge such 
entry or reduce the amount of the debt. 105 Ind. 
Cas. 366 = A.I.R. 1928 Sind40. 

S. 5 — Power of Court — Review. 

Court has power to review its own order of annul- 
ment. A.I.R. 1923 Mad. 355 and A.I.R. *9^2 All. 
206, Foil. 94 Ind. Cas. 35'= 2 3 M.L.W. 644=1926 
M.VV.N. 256=A.I.R. 1927 Mad. 175 = 5 ' M.L.J. 60. 

S. 5— Power of Court. 

Section 5 provides that the Court “shall have the 
same powers and shall follow the same procedure as 
it has and follows in the exercise of iu original civil 
jurisdiction. ’» Therefore the District Judge doe* not 
act illegally in altering his order af'er it had be«-n 
passed. 72 Ind. Cas. 22^ = 46 Mad. 405=19*3 
M.VV N. 2i2 = A.I.R. 1923 Mad. 355=44 M.L. J. 251. 

S- 5 — Power of Coart in appeal — Order 

granting review by District Judge — Interference 
by High Court. 

The District Judge as an Appellate Court in insol- 
vency jurisdiction can exercise the same power under 
the C. P. Code which he would exercise ordinarily. 
He also can grant a review. The High Court will be 
guided by flic procedure laid down in C. P. Code in 
dealing with an appeal preferred under S. 75 (3) of 
the Provincial Insolvency Act, from an order of the 
District Judge granting review of judgment in an 
appeal; and it will not interfere with the order under 
appeal unless it is one to which objection could be takon 
under the provisions of R. 7, O. 47. C. P. Code. 67 
Ind. Cas. 317 = 44 All. 605—20 A.L. J, 517 = A.I.R. 
1922 All. 206. 

6. Scope of Section. 

S. 5— Limits on power. 

Since the powers given by S. 5 , Provinciaj Insol- 
vency Act, are expressly *unject to the provision* ol 
the Art, and the provinon* of S. 43 (1) are mandatory, 
they must to that ex*rnt be limited. A.I.R. 1926 Mad. 
*142, Foil. 125 Ind. Cas 246 = 8 Rang. i 87=A-I.R. 
I 330 Rang, 166. 


S. 5— (1907), s. 47— Scope of. 

The power* referred to under S. 47 are powers to be 
exercised in proceedings which the Insolvency Court 
has power to entertain under other provisions of the 
Act. 7 Ind. Cas. 765 Foil, 46 Ind. Cas. 377 (Cal.) 

S. 5— S. 47— C. P. C.. Or. 21, R 71— Scope of 

Sec 47 different (54) from that of Or. 21. 

As regards the court’s powers and duties in connec- 
tion with sale of property, the operation ol S. 47 of 
the Insolvency Act, in connection with the Receiver’s 
sale of the ins dvent’s property, is not the same as the 
operation of O. 2t ol the C. P- C. which deals with 
the execution of civil court dec ees; and so R 71, 
Or. 2 1 of C P. C., cannot br invoked b> the Receiver 
for realising a loss sustained by the failure of the 
highest b'dder at the auciion sale of the insolvent’s 
property to depo*it one-fourth of ihc purchase money. 
39 All. 267 = 15 A.L. J. 253 = 37 I«d. Las. 830. 

7. Transfer of case. 

S, 5 fa) — ‘Subject as aforesaid’, meaning of — 

Power of High Court to transfer ca«rs to be disposed of 
under its extra- ordinary civil jurisdiction. 

The words “subject as aforesaid” in S. 5 (2) of the 

Act mean subject to the ordinary civil jurisdiction of 
the District Court in insolvency matters, that is, in all 
proceeding* in insolvency, the proceeding must com- 
mence in the District Court. The High Court can 
transfer cases to be disposed of in the High Court 
under its extraordinary civil jurediction. A.I.R. 1936 
Lah. 608 = 38 P.L.R. 235 and 1013 = 1 7 Lab. 582 = 
160 Ind. Cas. 972. 

S. 5 — Transfer 1 of cas© — Sub Judge to High 

Coart —Maintainability. 

An application to withdraw an insolvency petition 
from the file of a Subordinate Judge and transf-r it 
for trial and disposal to the Original hide of the High 
Court is not maintainable. 1 '4 Ind. Cas. 35 * = 5 a 
Mad. 57 = 28 M.L.W. 36 9 =A.l R. 1928 Mad. 1091 = 

55 M.L. J. 67 1 • 

S, 5— Transfer of case — Powers of High 

Court, Original Side. 

Original S.dc of the High Court is nit competent 
to transfer insolvency proceedings from one Court «o 
the other. The powers conferred by S. 5 of the 
Provincial Insolvency Act, which are made subject to 
the other provisions of the Act, cannot be exercised 
in such a way as to give the Original Side of the High 
Court a jurisdi. tion from which it is expressly exclud- 
ed by the terms of the Act whether that section is 
read with S. 24, C. P. Code or cl. (u) of the Letters 
Patent. 100 Ind. Cas. 265 = 4 Rang- 554=A I.R. 1927 
Rang. 105. 

8 . Miscellaneous. 

Sa. 5 and 44 (a) — Madras Agriculturist* 

Relief Act (IV of 1938), S. 21 — Adjudication in 193 ° 
— Absolute discharge in 1932 — Estate vested in Official 
Receiver — Declaration of dividend and disbursement 
— Petition by insolvent to stay disbursement in order 
to allow him to claim benefit of the Act IV of 1936”“ 
Petition to revive hjs liability after discharge would 
not lie. 
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The petitioner was adjudged an insolvent in 1930. 
He obtained as absolute order of discharge m 1932, 
though his properties continued in the hands of the 
Official Receiver for the purpose of satisfying the 
proved debts rateably. In 1944 the first dividend was 
declared and was substantially paid out. The second 
dividend was pending disbursement, when the peti- 
tioner moved the Insolvency Court to stay the disburse- 
ment, claiming benefits under S. 21, of the Act IV 

of 1938. 

Held, that the debts were no longer, by reason of 
his absolute discharge, the debts of the. insolvent so as 
to attract the application of S. 21 of the Act IV of 
1038. They were merely the debts of the estate 
vested in the Official Receiver’s hands. The petitioner, 
having by his discharge escaped from the liability of 
the debts proved in the insolvency, was seeking to 
revive that liability in order that he might get those 
debts reduced so as to relieve the burden upon the 
estate vested in the Official Receiver, in the hope of 
some remnant coming back to him. This he cannot 
do. 50 L.W. 507= 1946 M.VV.N. *94 = 230 ind. Cas. 
2i3=A.l R. 1947 Mad. 95 = (1946) 2 M.L. J. 209. 

S 5 — Joint creditors — Application by one to 

adjudicate the debtor — Maintainability. 

A creditor who is not the only person entitled to the 
benefit of a decree is not entitled to utilise the decretal 
debt upon which to found a petition lor adjudication. 
87 Ind. Cas. 751 = A.I.R. 1926 Cal. 234. 

— — g. 5 — Hon- joinder of Receiver — Effect. 

Where a Receiver was a party in the trial Court and 
had acquiesced in the order but was not made a party 
in appeal: 

Held, the defect was not fatal where the order in 
appeal was in favour of the Receiver. 70 Ind. Cai. 
572 = 1922 M.W’.N. 717 = A.I.R. 1922 Mad. 439. 

S. 5 — Purchaser from Receiver— Possession 

with third party — Application for possession. 

A purchaser from the Official Receiver of a pro- 
perty of the insolvent whom the Receiver represents, 
can obtain an order from the Insolvency Court for 
delivery of possession of the property, where his 
application is resisted by a third party. 

Clause 3 of S. s6 is not limited to the case of an 
application bv the Receiver and the terms of the 
clause are general. The operation of this clause can- 
not be limited to applications by the Recover himself. 
65 Ind. Cas. 394=45 Mad. 494= >922 M.W N. uo = 

31 M.L-T. 86 = A.I.R. 1922 Mad. 147 = 42 M.L.J. 185. 

S. 5 — (1907), Sec. 47 — Limitation — Extension of 

t ime. 

Section 5 of the Limitation Act (iqoR), can be 
applied to cases under the P r o. Insol. Act. 80 P.W.R. 
1916=33 Ind. Cas. 730 (Lah.). 

S. 6. 

Synopsis. 

1 . Act of insolvency. 

2 . Interpretation — Decree for payment of 

money— Cls. (ei), (h) and (i). 

3 . Cl. (a). Transfer of property to third 

person for benefit of creditors. 


4 . Cl. (b). Transfer with intent to defeat or 

delay creditors. 

5. Cl. (c). Fraudulent preference. 

6. Cl. (d). Departure or seclusion with intent 

to deleai or delay creditors. 

7. Cl. (e). Sale of property in execution of 

decree. 

8. Cl. (f). Petition to be adjudged insolvent* 

9. Cl. (g). Notice of suspension of payment. 

10. Miscellaneous. 


1. Act of insolvency. 

S. 6— Act of Insolvency — Nature of act. 

The enumeration of the various acts of insolvency 
in S- 6 contemplates those acts which, in the public 
eye, shake the credit of a debtor and are likely to 
cause a scramble amongst the creditors for his assets. 
A.I.R. 1942 Mad. 306= (1942) 1 M.L.J. 38-55 L.W. 28 
= 1942 M.W.N. 117=199 Ind. Cas. 793. 

S. 6. 

Any transfer of an interest in an immovable property 
by a debtor cannot, by itself, be regarded as an act 
of insolvency. Where a debtor raises money for his 
own business by mortgaging a house and the transaction 
has not in the least degree diminished the value of his 
assets but merely tranrformed them partly into a more 
liquid form and subsequently loses the money thus 
raised, such a subsequent lots cannot have the retros- 
pective effect of converting the transaction into an act 
of insolvency if it was not an act of insolvency at the 
time when it took place. A.I-R. > 94 ° Lah. 496— * 9 1 2 3 
Ind. Cas. 414. 

g. 6— Act committed by agent — Adjudication 

of principal. 

Where a business belonging to three brothers was 
carried on by the eldest brother and the three brothers 
were adjudicated insolvents on the ground that the 
eldest brother had seclu led himself and had also 
expressly stated to the creditors that he could not pay 
their debts and the 'wo younger brothers contended 
that they cannot b<* adjudicated on the basis of acts 
committed by their eldest brother; 

He'd that so far as the question of seclusion was 
concerned, that wa« an act of the eldest brother alone 
and could not be attributed to his younger brothers; 
but as the eldest brother was carrying on the business 
his statement of inability to pay his debts was binding 
on the younger brothers and was an act of insolvency 
so far as the younger brothers were concerned. A.I.R. 
1037 Mad. > 3=44 L.W. 651 = 1936 M.W.N. 1040 = 71 
M.L.J. 730=166 Ind. Cas. 80 (2). 

S. 6 — Joint Hindu family — Application by 

creditor ol family business to adjudicate members 
as insolvents. 

An act of insolvency to serve as the basis of an 
adjudication upon a creditor’s petition, must be an act 
committed bv his debtor and unless there is a personal 
liability in respect of the debt, there is no such relation 
of debtor as will serve to support an adjudication 
order. 

Where a creditor of a joint family business applied 
for the adjudication of all the rnimbcrs of the j/mt 
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family a* insolvents and they were adjudicated on the 
ground that they had all joined in alienations ol the 
family property which amounted to a fraudulent 
preference, but there was no sufficient evidence to show 
that the members other than the managing member 
had takeu part in the management or had in any 
way in r urrcd personal liability for the debts; 

Held, that adjudication of those member* of the 
family who had not incurred personal liability was 
illegal. A.I.R. 1936 Mad. 64 = 43 L. YV. 567—1936 
M.YV.N. 539=160 Ind. Cas. 478. 

S. 6 — Which act can form basis oF adjudica- 
tion. 

A person cannot be adjudicated as an insolvent at 
the instance of his creditors on an act of insolvency 
not relied on in the application aga'nst him. 

Therefore, the mere mention by the petitioner of a 
warrant of arrest having been issued against the debtor 
during the insolvency proceedings does not justify the 
Court to take notice of it and make it the basis of its 
order when this fact is not mentioned in the petition 
and which is an event which happened subsequently. 
A.I.R. 1935 Pcsh. 168= 159 Ind. Cas. 529. 

S. 6 — Avoidance of service. 

Avoidance of service in connection with one particular 
execution proceeding is not an act of insolvency. 
A.I.R. 1935 Rang. 281 = 158 Ind. Cas. 61. 

S. 6 — Concealment of property. 

Concealment of property to defeat creditors dors not 
constitute an act of insolvency A.I.R. 1933 Lah. 725 (1) 
= 34 P.L.R. 987= 146 Ind. Cas 628 (1). 

S. 6 — Continuing act of insolvency — Arrest and 

Imprisonment. 

Where a person is arrested and impriioned in execu- 
tion of a decree there is a continuing act of insolvency 
throughout the period of his imprisonment. A.I.R. 
1931 Lab. 112 = 32 P.L.R. 5 1 = 1 3 1 Ind. Cas. *>*• 

S. 6. 

Adjudicating a pc?son an insolvent is a matter of 
serious consequence and Courts of Law should take 
particular care to see that the provisions of the law in 
the matter are observed strictly and carefully considered. 
The mere fact that a person admits he owes money 
to a creditor and also admits that he is unable there 
and then to pay the amount cannot possibly be 
regarded as the commission of an act of insolvrncy as 
defined by the various clauses in S. 6. no Ind. Cas. 
737= A.I.R. 1928 Mad. 393. 

S. 6— Declaration of inability to pay. 

Although a declaration of inability to pay debt by a 
debtor docs Dot by itself amount to an act of insol- 
vency, yet when that act of the debtor produces an 
impression on the creditors* mil d> that the debtor was 
unable to pay debts and would suspend pa>ment of 
debts unless a certain offer of discharge of all the 
debts by the sale of the properties of the debtor is 
accepted, it amounts to an act ofinsolvency. 109 Ind. 
Cas. 83*= A.I.R. 1938 Mad. 903. 


S. 6. 

4 I » • A ’ • « V 'V • 

Where the insolvent himself gives evidence saying 
that he is unable to pay the debts and where the 
situation is as ii he is himsclt the petitioner, there 
is no purpose in closely scrutinising the acts cf 
insolvency. 86 Ind. Cas. 229 = 21 M.L.VV. 52=A.1.R. 
1925 Mad. 483. 

S. 6— Inability to pay — Temporary absence 

from village — Value of* 

A debtor was absent from his village for two or three 
hours when a muatm oi his creditor’s shop went to 
him for collecting ihc debt. The debtor was purchasing 
cloth from the same ci editor and using the proceeds 
to pay off his other creditors but did not pay this 
particular creditor from whom he purchased the cloth. 
For about one month he had not been keeping up 
his accounts and also had ceased to do his business 
with vigour; 

Held, that none of these acts constituted an act of 
insolvency within the meaning of the Act. 

Held further, that the fact that the debtor was 
unable to pay his debts was not in itself sufficients 
88 Ind. Cas 440 = 23 A.L.J. 536 = 6 L.R*A.Civ. 415 = 
A.I.R. 1925 All. 564. 

Ss. 6, 25— (1907), Ss. 4 and 15— “Unable to pay 

debts*’— Meaning of Application if maintainable 
— Abuse of process of the court. 

Under the Provincial Insolvency Act a dehtor 
cannot be declared an Imolvcnt merely because he 
has actually on hand an amount less than his debts 
on the ground mat he has to realise hit assets from 
others. U.c of Bankruptcy Law for a purpo»e foreign 
to its object (e. g.j ask the court to realise dcbtois’ 
share ol family property from a brother refusing to 
give it is an abuse of the process and cannot be granted. 
Where an application amounts to an abuse of the 
processof the court it will not be granted. 14 M.L.T* 
305 = 25 M.L.J. 545=2* I** d - Cas. 293. 

-S. 6 — Composition deed. 

The execution of a composition deed by a debtor 
amounts to an act of insolvency. 97 Ind. Cas. 257 = 
A.I.R. 1927 Sind 78. 


2. Interpretation— Decree for payment of 
money — Cls. (©), (b) and (1). 

S. 6 — Decree for payment of money, wbat Is 

■—Award for payment of money creating lien, whether 
such decree. 

In case there is no antecedent mortgage, an award 
for payment of money, reserving the right of the decree- 
holder to enforce the decree as a personal decree is a 
decree for the payment ol money even though the 
award creates a lien over immovable property as a 
security for the money debt. A.I.R. 1944 Sind 217- 

S 6 (I) (as amended by Bombay Act, XV of 

1939) — Decree for payment of money, wbat is. 

Quaere. — Whether a preliminary mortgage-decree 
directing payment of the amount into Court js a decree 
on which could be founded an insolvency notice. A.I.R* 
*943 Bom. 257 = 45 Bom. L.R, 504=208 Ind, C a 3- 4*6- 
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S. 6 (e) — Decree for payment of money, 

meaning of — Decree for costs in partition suit, whether 
such decree. 

It is true that a suit for money necessarily results in 
a decree for the payment of money but a decree for the 
payment of money may arise in suits other than suits 
simply for the pa>ment of money. Hence, where in 
a partition suit, a decree for costs is passed along with 
the relief of partition, such decree is a decree for 
money as the judgment debtor is personally liable 
for the costs. If, in the execution of such decree, the 
Property of the judgment debtor is sold, his act is 
an act of insolvency within S. 6. A.I.R. 1943 Sind 
176=1. L.R. (1943) Kar. 203 = 208 Ind. Cas. 604. 


S. 6 (e) and (h) — “For payment of money,** 

meaning of. 

In Cl. (h) of the S. 6 the words “for the payment of 
money** must be interpreted as meaning “decrees that 
are personally enforceable against the judgment- 
debtor.’* The same interpretation must be put on 
that phrase in Cl. (e) It i* one of the recognized cannons 
of construction that the words used in a statute must 
be given similar meanings unless such an interpretation 
leads to obvious anomalies or absurdities. A.I.R. 
1938 All. 59=1937 A. L.J. 1221 = 1937 A.W.R. 1111 = 
I.L.R. (1938) All. 84=173 Ind. Cas. 875. 


S. 6 (©) — Decree for payment of money, 

meaninn off — Decree on foot of mortgage, whe- 
ther such decree. 

There is a distinction between a decree based upon 
a purely personal claim and a decree based upon a 
mortgage or charge antecedent to the suit. In the 
one case, the essential relief claimed in the suit would 
be for a personal relief and in the other the essential 
relief would be for a sale of the property. So that 
what is contemplated by the expression “in execution 
of the decree for the payment of money” is a decree 
capable of execution by the arrest of the person or 
against the general estate of the person against whom 
the decree is passed. Where a particular property is 
hypothecated for a debt cither by way of mortvage or 
charge, the relief can only against that particular 
property and not against the general estate. In such 
cases, the decree that is passed, though in one sense, 
is for the realisation of the money secured by the 
mortgage or charge, will not be a decree for the pay- 
ment of money because it is not capable of enforce- 
ment in the first instance against the person or the 
general estate until the property which _ has been se- 
cured by the mortgage or charge is exhausted. 
Consequently, a decree based on a mortgage or a 
charge antecedent to the suit is not a decree for pay- 
ment of money and the sale in execution thereof 
will not be an act of insolvency on which an application 
for adjudication can be founded. A.I.»*. *937 Mad. 

433 = 45 LAV. 260=1937 M.W.N. 406=170 Ind. 
Cas. 65. 

S. 6 (e) and (h) — ‘For the payment of money* 

— Meaning of. 

Clauses (e) and (h) of S. 6 must be construed to 
have the same meaning. Under Cl. (h), the phrase, 
“for the payment of money” means a decree which 
has been passed perionally against the individual con- 
cerned. A.I.R 1935 Oudh 406=11 Luck. 61 = 1935 
Q.W.N. 374 = *54 iad. Caa - 9 ° 8 - 
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3. Cl. (a). Transfer of property to third 
person for benefit of creditors. 

Ss. 6 (a) — (1907), S. 4 (a) — Third person. 

The words “third person*’ do not exclude convey- 
ance to some of the errditors as trustees for the whole 
body of creditors. 30 M.L.J. 415=34 Ind. Cas. 602. 

Ss. 6 (a), 28— (1907), Ss. (4) (a), 16 — Assignment 

to trustee. 

An assignment to trustees for the benefit of creditors 
operates as a revocable mandate to the assignees. No 
trust is created until at least some of the creditors 
have assented to the deed; before such assent the 
assignees are in the position of trustees de son fort 
and if the debtor is adjudicated insolvent before as- 
sent the assignees will have to handover the assets to 
the Official Receiver. Until all the conditions of the 
trust deed are fulfilled, remuneration should not be 
recovered by the trustee. 6 S.L.R. 183 = 19 Ind. Cas. 

443 . 

4. Cl. (b). Transfer with intent to defeat or 

delay creditors. 

S. 6 (b) — Applicability. 

Clause (b) ofS. 6 would apply only to the cates 
where transfer is intended to defeat all the creditors 
as a whole. It has no application to the case where 
the transfer has the effect of preferring some credi- 
tors over others. A.I.R. 1940 Oudh 205= 1940 A.W.R 
67 = 1940 O.W.N. 146= 185 iDd. Cas. 771. 

S. 6 (b) — Applicability. 

Section 6, Cl. (b) is not applicable where the trans- • 
fer is not made to defeat or delay all the creditors but 
the sale proceeds have been utilised towards the pay- 
ment of debts of other creditors. Such a transfer 
does not amount to an act of insolvency of the debtor 
within the meaning of S.6 (b). A.I.R. 1937 Lah. 495 
= 173 Ind. Cas. 733. 

Ss. 6 'b), 9 fi) and 54 — “Creditor” — Meaning 

— Debt coming into existence after alleged act 
of insolvency. 

As the word “creditor*’ is used in Ss. 6 (b), 7, 9 (1) 
and 54 of the Provincial Insolvency Act as not to in- 
clude a person who becomes a creditor of the insolvent 
af«er the date of the transferor other act of insolvency, 
it follows that the debt on which the insolvency petition 
is bared must be due at the time when the alleged act 
of insolvency ip committed. I.L.R- ( 1 P47) All. 623 = 
1947 A. L.J 408=1947 A. LAV. 158=1947 A.W.R. 
(IT. C.) 3 18 = A.I.R. =1947 A. 383. 

S. 6 — Partition between Hindu brothers. 

The partition between the brothers constituting a 
joint Hindu family of the family bouses cannot be 
treated as a transfer with intent to defeat or delay the 
creditors. When the debt* are incurred by some of the 
brothers only, on account of a new butincss started 
by them, the share of the o«hcr b r otheis is not liable 
for such debts and the partition does not prejudice the 
creditor. A I.R 1940 Oudh 205= 1940 O.W.N. 146 = 
1940 A.W.R. 67= 185 Ind. Cas. 771. 

S. 6 — Partition of joint family property. 

Where a debtor effected a partition with his undivi- 
ded brother giving him al| his property and taking for 
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himself only a small amount of cash and made no 
provision for settlement for his debt; 

Held, that the partition may be taken to have been 
effected with intent to delay or defeat creditors and 
it, therefore, constituted an act of insolvency. A. I. R. 
1936 Lah. 336 = 37 P. L_ R. 297 = 161 Ind. Cas. 978. 

S. 6— Partition by father. 

A partition of joint family estate by father without 
making adequate provision for the settlement of his 
debts may amount «o a transfer of property with in- 
tent to delay and defeat creditors and so constitute an 
act of insolvency. A. I. R. 1936 Lah. 336=37 P. L. 
R. 297=161 Ind. Gas. 978. 

S. 6 — Partition without providing for debts. 

Voluntary partition of the joint family estate by a 
father governed by the Mi'akshara Law, who is a deb- 
tor, between himself and his minor sons without 
making adequate provision for settlement of his debts 
amounts to transfer of his properly with intent to delay 
and defeat his creditors and so constitutes “an act 
of insolvency’* which would emi'le his creditor to 
present an insolvency peti'ion against him. 128 Ind. 
Gas. 401 =A. I. R. 1930 Nag. 215. 

S. 6 (b) — Intent to defeat or delay creditors 

—Test. 

The words “with intent to defeat or delay the 
creditors*’ in S. 6 is a mental act and can only be 
determined if one looks into the surrounding circum- 
stances. Tnc true test to apply in such cases is whether 
the alleged insolvent is in a position to pay his debt, 
and whether the property which has been transferred 
bears such a proportion to the whole property that 
the remaining or the residue of the property is still 
sufficient from the point of view of an ordinary 
businessman, to meet thr debts of the creditors who re- 
main unsatisfied. A I.R. 19*1° Pat. 187 = 7 II. R. 123 
= 5 C. L. T. 69 = 190 Ind. Cas. 665. 


Clauses (b) and (c) of S. 6 refer to any transfer. 
The question of inadequacy or otherwise of the 
consideration is not an element of the transfer which 
constitutes an act of insolvency. It can properly arise 
only after and if the order of adjudication is made 
and proceedings for annulling the transfer are taken 
at the instance of the Receiver or the creditors, 
A. I. R. 1937 Pat. 134=17 P. L. T. 857=3 R * 
397= 168 Ind. Cas. 140. 

S. 6 (b) — Coait finding debtor committed act 

of in solvency — If can see whether each debtor 
had sufficient property to pay his creditors. 

Under S. 6 (b), it is an act of insolvency if the 
debtor makes a transfer of his property or of any part 
thereof with intent to defeat or delay his crcdi'ors. 
Therefore, when the District Judge finds that he had 
committed an act of insolvency, he has no jurirdiction 
to decide whether he owns sufficient property to pay 
his creditors. It is entirely besides the mark in deter- 
mining that he ought to b e adjudged or not. A. I. R. 
1937 Lah. 618=39 P. L. R. 292=173 Ind- Cas. 918. 

S. 6— Sufficient assets left after transfer of 

part assets — Transfer, not act off insolvency. 

Where a transfer of part of the assets to satisf> pre- 
existing debtors still leaves suffieient assets in the hands 
of the debtor to enable him to meet his other engage- 
menu, such a transfer does not constitute an act of 
insolvency as it cannot be said of the transfer that it 
was made with intent to defeat or delay creditors. 
A.l.R. 1936 Rang. 129 = 162 Ind. Cas. 115. 

S. 6 (b). — Inference. 

A mere transfer of property in favour of a relation 
would not per so amount to an intention to defeat or 
delay his creditors even if it affects a substantial portion 
of the transferor’s estate, until and unless it is proved 
that the person concerned Owns a large amount of 
money, and that he is financially embarrassrd and is 
therefore, likely to fake the property out of the reach 
of his creditors. A.l.R. 1935 Pesh. 168—159 Ind. Cat. 

5 2 9‘ 


S. 6 (b). 

Under S. 6 (b) the question of the inability of the 
debtor to pay his debts is not directly relevant 
though it would be relevant in considering the appli- 
cation of S. 6 (c) which depends on S. 54. A. I. R. 
1940 Pat. 411=21 P. L. T. 150 = 6 11. R. 346" 186 
Ind. Cas. 368. 

S. 6 (b) — Ioference from consequences of 

debtor’s act. 

The “intent to defeat or delay the creditors** is to 
be gathered from the consequences of the debtor’s act 
and if the transfer has the effect of substantially reduc- 
ing the area, which was available to the creditors for 
realizing their debts by tempoiary alienation, and if 
the transfer by itself is not enough to bring in suffi- 
cient money to discharge the existing liabilities, the 
transfer must be deemed to have been made with 
intent to defeat and delay creditors although the pri- 
mary motive of the debtor in effecting the transcr 
might he different. A. I. R. I<} 39 Lah 3* 1 *” 
I L. R (1939) Lah. 408=41 P. L. R- 785—185 Ind. 

Cas. 489. 

S. 6 (b) nnd (c)— Question of Inadequacy or 

otherwise of consideration — Whether material. 


fest. 


S. 6 (b)— Intent to defeat or delay creditors 


Section 6 (b), refers to a transfer with intent to 
lefeat or delay a person’s creditors. A mere finding 
hat the effec/ofa transfer would be to defeat onc cr «‘ 
lifor is quite immaterial. The transfer mm be made 
vith intent to defeat the creditors as a whole. A.l.R. 
[934 Rang. 242=153 » nd - Cas - * 46 ( 2 ). 


g g (b) — Transfer of interest In colony land. 

Where the the transfer of interest in certain colony 
land took place within three months of a petition to 
adjudicate the transferee as insolvent and the transfer 
was affected by him for not being required by the 
colonization authorises to take up his residence in the 
colony, the transfer cannot be said to be with intent 
to defeat or delay his creditors. On the basis of such 
transfer no act of insolvency can be said to he commit- 
ted as required by S. 9 (1) (c), Prov. Insol. Act. 

A I.R. 1934 Lah. 507 = 148 Ind. Cas. 832. 

S. 6 — Transfer to near relation. 

The consideration for a transaction alleged to be 
fraudulent was Rs. 48,000 and the present advance 
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was only Rs. 439; the rest was all to be paid to credi- 
tors. This was executed on the 25th October 1921 
and the petition lor adjuoiraiion was filed on 24th 
January 1922. The tran.lercc was a near relation of 
debtoi. The debtor was in embarrassed circumstances 
at the time: 

Held, that the transaction was a fraudulent one and 
there was an available act of bankruptcy for the 
creditor to apply under the Act. 110 Ind. Cas. 167 = 
51 Mad. 495 = 27 M.L.W. 5 oH = A.I.R. 1928 Mad. 480 
= 55 M. L.J. 235. 

S. 6 (b) (d) and fe) — (1907), S. (4) (b) (d) and 

(e) — Act of insolvency. 

If the property of a debtor is only put up for sale but 
not actually sold that does not amount to an act of 
insolvency. Mere departure 1 f ihe debtoi irom his 
dwelling house does not amount to an act of insolvency 
His intention in departing must be considered. 13 
S.L.R. 187 = 56 Ind. Cas. 158. 

— — Ss 6 (b) and 27 — (1907), Sh. 4 fb) and 16 — 
Transfer with intent to deprive creditors — Firm — 
Partner — Adjudication. 

A transfer of properly with intent to delay or defeat 
creditors is an act ol iusolve cy. A notice suspending 
payment of debts by one of the partners ot a film can- 
not be used for the puip<*se of getting an ord< r of 
adjudication against th»- firm but it can be used for 
showing whether or not transits whuh were made 
shortly before the petition of insolvency were made for 
the purpose of defeating or delaying the creditors. 
55 Ind. Cas. 186 (Cal.). 

S. 6 (b) — (1907), S- 4 (b) — Makes a transfer — 

Nominal or sham deed. 

A nominal or benami deed of sale executed with 
intent to defraud creditors is an act of bankrupt! y within 
the mischief ofS. 4 (bj; but a sham transfer not 
intended to be effective for any purpose and not affect- 
ing any right of property doc s not fall w thin the sec- 
tion. 25 M.L.T. 12 = 9 L.W. 22 = 36 M L.J. 180=50 
Ind. Cas. 593. 

— - — S. 6 (b)— ( 1907), S. 4 (b) — Transfer of pro- 
perty — Co.luwlvc suit — Withdrawal. 

A collusive suit and subsequent withdrawal from or 
compromising of the sum- with the express object of 
putting another party in possession of immovable pro- 
perty amount* t<» a transfer of property by an insolvent 
within the meaning of h. 4 (b). 13 A.L.J. 434 = 29 Ind. 

Cas. 217. 

(1920) Ss 6 (b), 75- (1907), S. 4 (b) and S.46 (1) 

— Revision by Chiel Court — Q it-s'ion of lact — 
Question whether transfer was made with intent 
to defeat or delay creditors. 

The Chief Court will not interfere under S. 46 (1) 

with an order, made by the Dt. Court in appeal unle.s 
some questions of law has been wrongly decided. The 
question whether a person transferred his property with 
intent to defeat or delay his creditor* under S. 4 (b) of 
the Insolvency Act, is one of fact. 102 P.R. 1916=85* 
P.L.R. 1917=36 Ind. Cas. 594. 

S. 6— Proof — Onus. 

In insolvency proceedings by the creditor, the 
burden of proving that the mortgage was fraudulent or 


without consideration lies upon the creditor. A.I.R. 

1934 Rang. 242=153 Ind. Cas. 146. 


5. Cl. (c). Fraudulent preference. 

See also: Provincial Insolvency Act, S. 54. 

— — S. 6 (c) — Fraudulent preference — Onus — Teat* 

Onus of proving that the alienation by the debtor 
constituted fraudulent preference under S. 6 (c) is on 
the party impugning the transfer and the test is to see 
what was the dominant motive of the debtors in satisfy- 
ing these particular creditors. The dominant motive in 
the case held was to prefer the three creditors who were 
related to the agents of the joint family firm, and tbe 
transfers were fraudulent within the meaning of 
S. 54* of the Act because these three creditors were 
given preference over other creditors. A.I.R. 1942 Lah. 
121=44 P-L R. 96=201 Ind. Cas. 200. 

S. 6 (c)— Test. 

Having a view *to give preference to a creditor* is a 
mental act and can only he determined if one looks into 
the surrounding circumstance*. The true test to apply 
in such a case is whether the alle ged insolvent is in a 
position to pay his debts and whether the property 
which has been transferred bears such a proportion to 
the whole properly that the remaining or the residue of 
the property is fiill sufficient fr- m the point of view of 
ordinary businessman to meet the df bts of the creditors 
who remain unsatished. A.I.R. 1940 Pat. 187=13 R.P. 
261 =7 B.R. 123 = 5 C.L.T. ( 9=190 Ind. Cas. 665 (DB). 

S. 6 (©)'• 

An insolvent sold a house to W and L for an osten- 
sible consideration of Rs 3P61 due on a promissory note 
for Rs. 3343. At ihat time he owned fields which had 
been previously morigigfd and which had been subse- 
quently foieclo>rd. The only other properly left to him 
was not worth more than about Rs. 3000 and he had 
admitted debt* amounting to R* 10,000. There was no 
satisfactory evidence to show that any pressure was 
brought to bear on him: 

Held, that the dominant motive was to prefer hi* credi- 
tors W and L and that therefore, the sale to them was 
an act of fi auduhni preference within the meaning of 
S. 6 (c) of Ihe Act. A I R. 1037 Nag. 226=1. L R. 
(' 939 ) Na g- 463=174 Ind. Cas. 61. 

S. 6 (c). 

In determining whether a transfer by a debtor i* a 
fraudulent preference, the Court can take into considera- 
tion other acts of preference committed by t c debtor 
shortly before and shortly after the particular act in 
question. A.I.R 1936 Mad. 275= >935 M.W.N. 1159 = 
43 L.W. 516 = 161 Ind. Cas. 348. 

~S. 6 — Alienations under pressure. 

Where all the alienations are the result of pressure on 
the part of the creditors, they cannot be said to he 
voluntary and the fact that some these creditors are 
relatives does not affect the question. A.I.R. 1935 Lah 


S 6— Preference to one creditor— Execution of 

mortgage deed having such effect. 

Where a mortgage, whereby the possession of all the 
property is handed over to the creditor, has the cffec t 
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of giving the creditor a prefeicnce over other creditor 
the mortgage deed, being executed within three 
months of the application for adjudication, comes under 
S. 54 and the execution of the mortgage deed amounts 
to an act of insolvency under S. 6. 5 2 A. 476= 126 Ind. 
Cas. 363 = 1930 A-L-J. 37 o=A.I.R- 193 ° A. 282. 

S. 6 — Fraudulent preference — If implied in act 

of insolvency. 

Although a certain act of a man may be sufficient to 
adjudicate him an insolvent, it docs not necessarily mean 
without more that the act is, for example, a fraudulent 
preference under S. 53. 105 Ind. Cas. 138 = 50 Mad. 

815=26 M-L.W. 248= 1928 M.W.N. 9=A.I.R. i 9 2 7 
Mad. 869=53 M.L. J. 742. 


Departure of an agent from place of business be- 
comes an act of insolvency of the principal, (a C.W.N. 
306 Fob). 39 Mad. 693=29 M.L.J. 788=3 L.W. 13=* 
(1916) 1 M.W.N. 12=31 Ind. Cas. 583. 

S. 6 (d) (iii) — Secluding to deprive creditors. 

Where a warrant for the arrest of a judgment-debtor 
in execution of a decree is issued and the debtor 
conceals himself in order to avoid his arrest, such con- 
duct of the debtor is an act of insolvency within S. 6 
(d) (iii). A.I.R. 1932 Lah. 28 = 133 Ind. Cas. 626. 


7. Cl. (e). Sale of property in execution of 

decree. 

See also: Note a. 


6 . Cl. (d). Departure or seclusion with intent 
to defeat or delay creditors. 

S. 6 (d) — Intent to defeat or delay creditors — 

Inference from circumstances. 

The question of intention is always a difficult one for 
Courts to decide and direct evidence in proof 
of intention is well-nigh impossible. Intention is a 
quest! jn of fact and has to be inferred from the Tacts 
and circumstances of each case. Where the debtors 
have been carrying on at one time a fairly extensive 
business, for them to close their place of business and 
leaving the locality in an unaccountable manner and 
taking residence within the territories of a Native State 
are clear indications of an intention to defeat or delay 
creditors. A.I.R. 193 ® Lah. 176 = 37 P.L.R. 776 — 161 
Ind. Cas. 151. 

S. 6 (d) — Attempt by debtor to deprive single 

creditor of fruits of his decree, whether act of 
insolvency. 

Under S. 6 (d), it is as essential feature of an act of 
insolvency ihat the act should be done with the intent 
to defeat or delay the creditors generally of the debtor. 
It is insufficient to allrge or to prove ihat the act was 
done with the intent to defeat or delay any particular 
creditor. Where a debtor attempts to deprive any one 
creditor of the Iruits of a decree against him, it does 
not amount to an act of insolvency. A.I.R. 1935 Rang. 
281=158 Ind. Cas 610. 

S. 6 (d) (ii)— Departure from place of business 

with intent to delay and defeat creditors— What 
constitutes. 

Where the debtors stopped their business and their 
creditors could not find them at their usual place ol 
business and t lie debtors did not tell even their own 
servant as to their whereabouts: 

Held, that these facts constituted sufficient departure 
from their usual place of business with intent to 
delay and defeat the creditors within the meaning o 
S. 6 (d) (ii) of the Provincial Insolvency Act. A.I.K* 

1949 E.P. 359= 5‘ P-L-R- 1 7 2, 

S. G (d) — ( 1907), S. 4— ‘‘Act of an agent is that 

of the principal" for constituting acts of ban- 
kruptcy. 

For the punioses of committing acts of insolvency the 
act of an agent rnay be act of the principal in 
India though English law requires an act of bank- 
ruptcy to be a personal act or default. 


S. 5 (e) — Property sold in execution of decree 

—Meaning of- Sale set aside on deposit— Effect. 

The words “property has been sold in execution of a 
decree”, used in O. 21, Rr. 89 and 90, Civil P. G. 
refer, not to an indefeasible sale, but to a sale which 
has been actually held but which may be set aside as 
a result of subsequent proceedings. No greater weight 
can be given to the words in S. 6 (e), Prov. Insol. 
Act, than they carry in the relevant rules of O. 21, 
Civil P. C„ to which Cl. («) of S. 6, Prov. Insol. Act 
naturally has reference. 

Consequently, the fact of a sale of a debtor’s assets 
in execution of a decree is enough for purposes of S. o, 
(e) and a subsequent deposit whereby the sale is set 
aside or a subsequent objection founded on some 
material irregularity resulting in the setting aside ol 
the sale will not alter the fact that the property was 
sold in execution of the decree. A.I.R. I 94 2 Mad. 

306= (1942) . M.L.J. 38=55 L W. 38 = 194 * M.W.N. 
n 7 = 1 99 I nd - Cas - 793 - 

S. 6 (e) — Sale of debtor** property la 

tion of decree for rent — Madras Estates Lan 

Act. 

Sale of property which it vested in the debtor an 
is in his physical possession for decree for arrears of 
rent under Madras Estates Land Act operates as an act 
of insolvency under S. 6 (e), Prov. Insol. Act. A I.R. 
,94. Mad. 99 = 52 L.W. 479 (2) = (« 94 o) 2 M.L.J. 

555=193 Ind. Cas. 787. 

s 6 fe) — Sale of property in execution 

against person a fl legal representative. 

The sale of property in execution of a decree 
passed against a person in his capacity as a legal 
representative of a deceased person docs not amount 
to an act of insolvency within the meaning of S. 6 (e), 
Insol Act. A.I R- i«8 All. 59=-*937 A.L.J. 1221- 

1937 A.W.R. xtii = I.LR. (I 93 8 ) AH. 84=173 I° d - 

Cas. 875. 

S. 6 (c)— Sale, when takes place. * 

The sale in execution is complete when the property 
is knocked do w n to highest bidder and it is not open 
to the Court thereafter to ofTer the property to any 
person who may be prepared to purchase it for higher 
amount. 

Therefore, an act of insolvency in S. 6 occura 
when the property is sold and not when the •ale 
confirmed. A.I.R. 1938 Lah. 819=40 P.L.R. 041 = 
179 Ind. Cas. 367. 
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S. 6 (e) — Sale of separate property of one 

partner — If ground for adjudication 0 f the firm. 

Sub-S. (e) refers only to the property of the person, 
against whom an application for adjudication is made. 
It cannot be said that the separate property of one 
partner becomes the property of the other by reason 
of their being partners. 97 Ind. Cas. 393 = 24 M.L.W. 
390 <=1926 M.W.N. 977 = A.I.R. 1926 Mad. 976=51 
M.L.J. 326. 

8. Cl. (f). Petition to be adjudged insolvent. 

S . 6 — Rejected petition of insolvency. 

A debtor commits an act of ingolvency if he peti- 
tions to be adjudged an insolvent. It does not matter 
if his petition is rejected. 109 Ind. Cas. 578= A.I.R. 
1929 Lah. 72. 

Ss. 6, 25— (1907)* Ss. 4 and 5 (1) — Adjudica- 
tion, refusal of— Grounds. 

A Judge cannot diimits a debtor’s petition for 
insolvency saying that he is not satisfied that the 
debtor is unable to pay his debts. 15 C.W.N. 990 = 
12 Ind. Cas. 48. 


due to such creditor. A.I.R. 1943 Bom. 257=45 Bom. 
L.R. 504=208 Ind. Cas. 416. 

S. 6 (g) — Essentials of notice. 

Clause (g) ofS. 6 lays down that the debtor must 
give notice that he ha» suspended payment. The mere 
service of notice by the Insolvency Court informing 
the creditor of the date on which the insolvency 
petition is to be heard cannot amount to giving notice 
by the debtor to his creditors that he has suspended 
payment. A.I.R. 1939 Cal. 3*3=69 C.L.J. 84=I.L.R. 
(i939) * Cal. 425=182 Ind. Cas. 701. 


S. 6 (g) — Notice of suspension, what amounts 

to. 

Sending of a registered post card by a debtor bear- 
ing hig signature, to one of hi6 creditors, stating that 
there were so many debts that he was unable to pay 
and that it was useless for him to continue to make 
demands and that he might do whatever he liked in 
the matter, amounts to an act of insolvency within the 
meaning of S. 6 (g) of the Provincial Insolvency Act. 
A.I.R. : i937 All. 435= *937 A.L. J. 491 = 1937 A.W.R. 
413 = 1. L.R. (1937) All. 616=170 Ind. Cas. 535. 


9. Cl. (g). Notice of suspension of payment. 

S. 6 (g) — Acts of Insolvency — Notice to 

creditor of intention to suspend payment — Presentation 
by debtor of application to Debt Conciliation Board — 
If amounts to such notice — Statements during such 
proceedings — When amounts to such notice — Madras 
Debt Conciliation Act (XI of 1936), Ss. 4, 8 and 25. 

The presentation simpliciter of an application for 
settlement of claims under the Debt Conciliation Act 
does not amount to an intimation by the debtor that 
he had suspended or was about to suspend payment 
of all his debts. An application for settlement docs not 
necessarily involve that a settlement will be arrived at 
under which no creditor would receive the entire debt 
due to him. The mere declaration in the petition 
that the debtor was unable to pay his debts is not 
sufficient to amount to a notice of suspension of 
payment of debts. The real test is, what effect would 
the notice produce on the mind of the creditor receiv- 
ing it as to the intention of a debtor with regard to 
his creditors. The provision in S. 25 of the Madras 
Debt Conciliation Act for stay of all proceedings 
before Civil Courls in respect of debts for the settle- 
ment of which application had bren made cannot 
amount to an automatic suspension of payment of 
debts by the debtor. S. 8 of the Debt Conciliation 
Act does not contemplate the sending a c< py of the 
application along with the notice of it to the creditors 
and it cannot be said that il me office <>1 the Debt 
Conciliation Board sent a copy of the application along 
with the notice that act should be attributed to the 
debtor. 225 Ind. Cas. 454 = 1946 M.W-N. i8=A.I.R. 
1946 Mad. 232 = (1946) 1 M.L.J. 2. 

S. 6 (g) — Notice what is. 

To bring the case within S. 6 (g), notice of suspen- 
sion must be for the entire indebtedness. It must 
amount to an expression of a general intention to stop 
payment to every creditor. A.I.R. 1944 Cal. 370=48 
C.W.N. 714. 

— — S. 6 (g) — Notice, requisites of. 

The insolvency notice under S. 6 must be in respect 
of a decree or an order for payment of any amount 


S. 6 (g). 

The test as to whether the notice given by the 
debtor to the creditor amounts to an act of insol- 
vency is to see what effect the notice would produce 
on the mind of a creditor receiving it as to the inten- 
tion of the debtor with regard to his creditors and 
whether it would convey to the creditor that the 
debtor was about to stop payment or had stopped 
payment. A.I.R. 1935 Mad. 589 (2) =42 L.W. 427 = 
69 M.L.J. 184 = 1935 M.W.N. 551 = 153 Ind. Cas. 
966. 1 ‘ 

S. 6 (g) — Notice to suspend payment, what 

amounts to. 

In order to meet the creditors, the debtors sold their 
property and offered to make a rateable distribution 
among their unsecured creditors after satisfying the 
mortgage debt, of the balance of the sale proceed*. 
The amount so available for distribution was three 
annas nine pies in the rupee for each creditor: 

Held, that when the debtors informed the creditor 
that they could pay no more than three annas nine 
pies in the rupee to their creditors, they, in effect, 
gave nolice that they were about to suspend payment 
of their debts and that it was an act o! insolvency. 
The question as to the motives of ihe creditoi or 
whether the adjudication was likely to benefit him need 
not be considered when he has satisfied the condition 
imposed by the Provincial Insolvency Act for filing a 
petition and for having the debtors adjudicated on 
that petition. A.I.R. 19^5 Mad. 589 (2)= 1935 M.W.N. 
551=69 M.L.J. 184=42 L.W. 427=i58 Ind. Cas. 
966. 1 

S. 6 (g) — Notice, requisites of. 

Notice of suspension of payment means a declaration 
by the debtor that he does not intend to pay any of 
his debts, not that he does not intend to pay the debt 
of one particular creditor. Furthermore, the indebted- 
ness must be admitted, and the notice mutt be a 
specific and deliberate act on the part of the debtor 
from .which his inability or refusal to pay his debt* 
generally can be plainly inferred. A false denial of the 
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debt due to one particular creditor is not and cannot 
be construed as a notice of suspension of payment of 
debts generally. A.I.R. 1935 Raog. 340=8 Rang. 279 
= 159 Ind. Cas. 749. 

S. 6 (g)— Scope. 

In order to bring a case within S. 6, Cl. (g) of the 
Provincial Insolvency Art, it is necessary to establish 
such facts as indicate that the debtors are not merely 
refusing to pay particular creditors but that they have 
declined to pay any creditor or deal with any individual 
creditor or deal with their creditors as a body. A.I R. 
1934 Pat. 526=15 P.LT. 461 = 1 B.R. 78=152 I nd * 

Cas. 655. 

S. 6 (g) — Notice to suspend, what is. 

A debtor does not commit an act of insolvency 
merely by suspending payment of his debts a nd that, 
under S. 6 (g) a debtor commits an act of insolvency 
only %< if he gives notice to any of hi* creditors that he 
ha* suspended or that he is about to suspend payment 
of his debts’* due to his creditors generally. A.l.K. 
1934 Rang. 87 = 12 RaDg. 150=15* Ind - Gas * *9° 

(&A) 


written notice of such suspension is neeessary, yet it 
must be in a sense formal and must not merely be the 
result of a casual conversation. 

Where the debtors offered to their creditors such cash 
as was in their possession and security for the balance 
of the debt: 

Held, that it was not mere refusal to pay or a refusal 
to deal with the creditors under any circumstances and 
could not be treated at notice of suspension and that 
the admission of the debtors was not sufficient to bring 
it within the meaning of S. 6 (g), Prov. Insol. Act. 
A I. R 1933 Pat. 46i = i4P.L.T. 691 = 13 Pat. 78=148 
Ind. Cas. 39. 

S. 6 (g) — Willingness to create trust for liqui- 
dation of debts, whether notice. 

Where a debtor of a Bank, in reply to a circular 
letter sent by the Bank to its debtor pressing them for 
payment, wrote a letter to the Bank expressing his 
inability to meet the demand of the Bank and suggested 
to the Bank to raise money on some of his shares which 
he had pledged with the Bank and further, after persis- 
tent demands, expressed his willingness to create a trust 
for the liquidation of hi* debts; 


S. 6 (g)— Notice of suspension, what is. 

Where a debtor, calling together his creditors, told 
them that if they did not want him to sell the pro- 
perty and pay them individually, they could take over 
the property and realise their debts by selling it 

themselves: 


Held that the words used did not amount to a 

no.icc if suspension of payment within the "lining [of 

k. ft Cl (e) Provincial insolvency Act. A.l.K. 1933 
Lah! 319 = 3* P.L.R. 682 = 144 Ind. Cas. 276. 


S. 6 (g;— Requisites of notices. 

A mere declaration that a person is unable to pay his 
debts may not by iuelf amount to an “act ol insol- 
vency ” but coupled with die context and the surroun- 
ding circumstances, it may amount to such an act. Ine 
test is ihc effect which the declaration would produce 
on the minds of the creditors in view of all the circum- 
stances. 


It cannot be laid down that mere temporary suspen- 
.ion of payment until the debtor* arc able to sell or 
mortgage their porperty cannot amount to an act of 

insolvency.*’ 


The notice required by S. 6 (g) need not be in writ- 
ing. A.I.R. 1933 Lah - *'3 = 34 PLR * 43 - * 4 * 1 “ • 


Cas. 62. 


Held, that neither the letter written by the debtor 
nor his conduct in expressing his willingness to create a 
trust amounted to a notice that the debtor had suspen- 
ded or was about to suspend payment of his debts 
wiihin the meaning of S. 6 (g). A.I.R. 1932 Lah 
643 = 33 P.L.R. 992=14 Lah. 117=140 Ind. Cas. 275* 


-S. 6 (g) — Essentials of notice. 


A notice of suspension of payment of debts may b- 
iral or in writing but it must be a notice deliberately 
;iven and must amount to an intimation to the creditors 
hat the debtor intends to suspend the payment of his 
iebts due to all his creditors; but niere intimation ol 
nab.lity to pay his debts does not ordinarily amount to 
iuch a notice thouah, taken with other circ«mstanceii, »t 
nay so amount. The notice must be such that the credi- 
tors may be led naturally to infer that ‘ h « deb J° r £ 
tends to suspend the payment of his debts. A.l.K. 
“3" Lab. 643 — 33 F.L.R. 998-4 Lab. ..7=140 I-d. 

Pat on a 


-S. 6 — Nolle, of suspension of payments— 

mission of losolvoocy — If sufficient. 

^ mere statement by a debtor that he ha. suspended 
that he intend. .0 suspend payment of his debt, 
nporanly amounts .0 a notice of susptm.ton undei 
A mere admission of insolvency is not enough. 
1 1 /-i atZr — a T R. min Sind 8^. 


S. 6 (g) — Notice of suspension — Test. 

iaJily'a 'nod^wiihi^he ^T^sccond 

romumng h rim d ^e a n. C of “he debtor^ U ha. to be 
seen whether he has clearly indicated hm thTt hc intcnds 

not going to pay a particular creditor but that he mtenoa 
w deal with Ins creditors collectively. Although no 


_S. 6— “Admission of Insolvency — Difference. 

Where it is difficult to distinguish between an admis- 
sion of insolvency and a notice of suspension m «ucn 
a case the rule is that each case must be decided on i»« 
particular facts and that it is the effect on the mind oi 
the hearer that has to be judged. 121 Ind. Cas. 5 
= A.I R. 1930 Siud 83. 


S. 6 — Declaration of 

business. 

The words to the effect that 
my offer I shall have to close 
have been used by a merchant 


intention to close 

“if you do not accept 
my business” proved to 
mean that he intends to 
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suspend payments unless bis request is granted, and 
in consequence of that he commits an act of 
insolvency. 121 Ind. Cas. 865 = A. I. R. 1020 
Sind 83. 

— — S. 6 (g) — Declaration of Inability to paY 
debts and intention to deal with creditors collec- 
tively. 

Where within three months of the application by the 
creditors for adjudicating a person insolvent, the person 
not only makes a statement that he is unable to pay his 
debts but further tells his creditors that he intends to 
deal with them collectively and not with one or more of 
them individually, such a statement clearly amounts to 
notice within Cl. (g). 112 Ind. Cas. 122 = A.I.R. 1929 

Lah. 136. 

S. 6 — Notice of suspension of payment by one 

partner — Effect — -Joint adjudication — Nature of act of 
Insolvency. 

In order to sustain a joint adjudication against two 
or more persons it is necesiary that some act of insol- 
vency shall have been committed by each of them. 
But the act of insolvency may be a joint act commit- 
ted by one partner on behalf of himself and as 
agent of others or as a matter of fact it may be 
committed by a person who is not a partner but a 
mere agent and bis authority need not be special or 
explicit. 

The act of a partner who gives notice that his firm 
has suspended or is about to suspend business is prima 
facie a joint act on behalf of all persons who are liable 
as partners in that firm unless they can show that they 
were solvent and able to pay the debts of the firm for 
which they were liable. The petitioning creditors should 
in that case be required to prove express authority of a 
partner on behalf of others to give notice of suspension, 
too Ind. Cas. 389 = A.I.R. 1927 Sind 155. 

■ S. 6 (d) and (g) — Closing business — Manager 

of firm closing business and directing creditors to his 
pleader — Act of insolvency. 

When during the temporary absence of the proprietor 
of a firm, the manager for the time being closed the 
business and put up a notice under the signature of his 
pleaders requiring the creditors to communicate with 
the pleaders: 

Held, that these acts are sufficient to constitute an 
act of bankruptcy within cl. (d), sub els. (2) and 3, and 
cl. (g) of S. 6 of the Act. 97 Ind. Cas. 416 = 21 S.L R. 
28 o = A.I.R. 1927 Sind 18. 

S. 6 (g). 

The fact of the debtor giving notice to his creditors 
that he has suspended payment of his debts is a sufficient 
act of imolvency to justify a petition under clause (g) 
of S. 6. 82 Ind. Cas. 742 = A.I.R. 1925 Oudh 222. 


S. 6 (g) — Validity of oral notice — General 

notice to everybody. 

An oral notice under Sub-S, (g) is sufficient but it 
must be a notice in an unambiguous, decisive form, 
made in a definite form of words to a particular 
creditor at a definite time, that the debtor has sus- 
pended payment of his debts. “Suspended payment 
of his debts’* in this connexion means entire suspen- 
sion of his whole indebtedness, or as is colloquially said 
of a bank, notice to stop payment, i.e., notice of a 


general intention to stop payment to everybody. 102 
Ind. Cas. 191=49 All. 321=25 A.L.J. 2i9=A.I.R. 

1927 AH. 266. 

S. 6 (g) — Implied notice — Request not to 
press for a time or accept a percentage. 


The notice contemplated by cl. (g) is a notice to be 
intentionally given by the debtor but the intention of 
the debtor can best be gathered from the circumstance! 
under which the communication is made. Whether 
notice given by a debtor is sufficient or not must 
depend on the facts of each case. A request by the 
debtor to his creditors that they should not press for 
payment till such time as the market improved and in 
the alternative »n offer to settle at a certain percentage 
is sufficient notice under S. 6, cl. (g). 95 Ind. Cas. 453 
= A.I.R. 1926 Sind. 246. 


S. 6 (g)— Necessity of notice. 

In order to constitute suspension of payment as an 
act of insolvency, the debtor must give notice to the 
creditor that he has suspended payment of his debts. 
A.I.R. 1933 Lah- 725=34 P.L.R. 9 8 7 = J 4 6 Ind- Ca«. 
628 (i). 

S. 6 (g) — Notice, necessity of. 

To support a creditor’s petition founded upon an 
alleged act of bankruptcy under S. 6 (g), there must be 
a communication proceeding from the debtor made 
seriously giving the creditors or any of the creditors to 
understand from the state of circumstances as disclosed 
at the time that the debtor has suspended or that he is 
about to suspend pa>ment; merely suspending payment 
is not an act of insolvency. A.I.R. 1931 Rang. 317 = 
135 Ind. Cas. 656. 

S 6 — Notice of suspension of payment. 

It is clear from S. 6, cl. (g) that it is not the suspen- 
sion of payment but the act of giving notice of suspen- 
sion of payment that affords a cause of action, and 
provides the starling point from which limitation for 
presenting petition for adjudicating a person insolvent 
is to be counted. 1 12 Ind. Cas. 646 = A.I.R. 1928 Sind 

* 77 * 


10 . Miscellaneous. 

— — S. 6 — Minors — Adjudication. 

The minor co-parceners of a joint Hindu family can- 
not be adjudicated insolvents. A.I.R. 1942 Lah. 1 2 1 zz 
44 P.L R 96=201 Ind. Cas. 200. 

S. 6 -Partners — Plea of want of authority in 

partner committing act of insolvency — Main- 
tainability. 

If an ex-partner of a firm ca n not plead that he 
is not a partner, he cannot raise any plea such as want 

of authority in another partner who has committed an 
act of insolvency, which plea may prejudice a petition- 
ing creditor. 121 Ind. Cas. 86s = A.I R. 1930 Sind 83. 

S. 6 -Firm committing act of insolvency— 

Adjudication of partner. 7 

A partner can be adjudicated an insolvent if the firm 
com nits an act of insolvency. 93 Jnd C as . 448 =A. I R 
1906 Sind 90. ’ ‘ ' 
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S. 6-A — (As amended by Bombay Act XV of 

1939 ) — Noiice, requirements of. 

The notice under S. 6-A must require the debtor to 
pay the amount due under the decree or order. A 
notice for payment of the amount under pre-decree less 
the figure at which the mortgagee has valued his secu- 
rity under S. 9 (2) is not a valid notice. A.I.R. 1943 
Bom. 257 = 45 Bom. L.R. 504 = 208 Ind. Cas. 416. 



Synopsis. 


x. Abatement 

2. Creditor’s Petidon 

3. Debtor’s Petition 

4. Heirs of Debtor 

5. Joint debtors 

6. Joint Hindu Family 

7. Minors 

It. Second Petition 
9. Miscellaneous 


1. Abatement. 

S. 7— -Application fer adjudication — Death of 

debtor— Proceeding, whether abates. 

In proceedings for adjudication of a person as insol- 
vent, he may be rightly declared such in spite of the 
fact that he died before the application for his being 
declared as insolvent was decided. The application 
may be allowed to proceed bringing on the record his 
legal representatives for realization and distribution of 
his property. A-I.R. 1932 Lah. 264=33 P-L*R. *5* 

33 Cr.L. J. 368 = 136 Ind. Cas. 733. 


a. Creditor’s Petition. 

s. 7 —Creditor's petition— Insolvency notice— 

Counter claims by debtor must be against all 
creditors applying. 

Where a debtor, in an affidavit filed in opposition to 
the insolvency notice, raises counter claims and set-off, 
they must be against all the creditors applying and not 
against one only. A.I.R- 1941 Bom. 37 = 42 Bom. 
L.R. 948 = 1. L.R. (1941) Bom, 89=192 Ind. Cas. 698. 


S. 7 —Hearing of application on merits. 

In case of an application under S. 7 by a creditor, the 
Court is bound to adjudicate upon the facts stated in 
the application and on the facts, if established, grant 
the proper relief to the. applicants. The application 
cannot be rejected iu limine on the ground that it was 
made to harass and coerce the debtor. A.I R. >937 
Pat. 665 = 18 P.L.T. 839 = 4 B.R. 161=16 Pat. 724=172 
Ind. Cas. 737. 


S 7— Estoppel — Creditor party to deed of 

assignment. 


A creditor who is a party to, or privy to, a 
assignment to creditors cannot rely upon 
of that deed as an act of bankruptcy although 
rely on an independent act ol bankruptcy. 


deed of 
execution 
he may 


Creditors, who, after heating a statement of inability 
to pay debts, do not press their bankruptcy rights but 
accept a portion of their just dues and do not uuenere 
with the carrying on of the debtor’s business, are not in 
the same position as creditors who, by a written docu- 


ment, which is at best a technical fraud, deliberately 
plan to administer the debtor’s estate not in bankruptcy 
but by a special private arrangement all the assets 
being put into a pool. The former are not estopped 
from relying on the act of insolvency of the debtor. 
A.I.R. 1936 Mad. 27=43 L-W. 280=70 M.L J. 545 == 
162 Ind. Cas. 722. 

S. 7 — Application pending salt. 

The fact that a suit has been commenced to enforce 
a bond is not necessarily a bar to a petition for 
adjudication based on that debt. 87 Ind. Cas. 751 = 
A.I.R. 1926 Cal. 234. 

1 3. Debtor’s Petition. 


Ss. 7 and 28— Test to determine right of 

debtor to apply insolvency, indicated— Scheme 
under S. H (1), C.P. and Berar Relief of Indebted- 
ness Act. in force — Debtor cannot apply in 
insolvency. 

The test to determine whether a debtor is entitled to 
make an insolvency application is to see whether h*s 
property on his adjudication vests under S. 28, Provin- 
cial Insolvency Act, i 1 the Insolvency Court. If it docs 
not, tiie Court has no jurisdiction to entertain the 
application. The vesting of the debtor’s property in 
the insolvency Court is impossible so long as the scheme 
framed under S. 1 1 (1), C. P. and Berar Relief of 
Indebtedness Act remains in force. Consequently, a 
debtor bound by the scheme is not entitled to file an 
insolvency application so long as the scheme remains 

in force, and the insolvency Court has no jurisdiction to 

adjudge him an insolvent. A.I.R. 1946 Nag. 3 J 5 — 
I.L R. (1946) Nag. 490 = 1946 Nag. L. Jour. 226=224 
Ind. Cas. 558. . , 

t , ,, • , ,m Uni *il no i-o -mi 

S. 7— Court’s duty. 

It is the duty of the Court, while administering the 
insolvency law to be statisfied prima facie and after 
following the necessary procedure and making tne 
necessary investigation to come to a conclusion tha 
statements by the debtor arc true and that the aPPj^?" 
tion for insolvency is bona fide and honest. A.l.K. 
1937 Pat. 62=3 B.R. 237=166 Ind. Cas. 800. 


S. 7— Debtor’s petition — Proof. 


Where the debtor has himself gone into 
box and sworn that he has no assets and that his Iiabi 

litics are as given in his petition and produced ^ ^hkh 
to move that he is unable to pay bis debts which 
amount to more than Rs. 500. lcgaliy spewing, IS 
enough to establish bis case and it is for the creditors 
to prove that he had p.operty from which he could 
pay off his liabilities When the creditors fail to rebut 
the prima facie case proved by him, his petition 
must be accepted and not dismissed on mere suspicion 
which has no satisfactory basis. A.I.R. 1936 Pesh. 
.rv?=i62 Ind. Cas. 278. 


S. 7 — Omission of assets — Dismissal for 

omission of property fraudulently transferring to 
sons — Legality— Procedure. 

A presented an application praying that he be adju- 
dicated an insolvent. The District Judge dismissed his 
application on the ground that A had some land 
which he transferred to his sons but over which he 
still exercised rights of ownership, and further that he 
had not mentioned this land in his Schedule of 
assets ; 
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Held, that the application should be granted and 
that the the District Judge, after declaring the appli- 
cant insolvent could have taken steps to annul the 
transfer of land. 123 Ind. Cas. 576= A.I.R. 1930 Lah. 
167. 

S. 7 — Proof of amount due — If can be infer- 
red from filing of insolvency petition. 

The mere filing of the insolvency petiton would 
not amount to proof or admission of the amount due. 
That has to be proved in subsequent proceedings. 
A.I.R. 19*30 Mad. 874 = 53 Mad. 8^6 = 32 M.L.W 745 
= 128 Ind. Cas. 5*8=59 M.L.J. 513. 

Ss. 7, xi — (1907), Sa. 5,6 (a) — “Reside” mean- 
ing of — Jurisdiction. 

The applicant in an insolvency case before the 
Distiict Judge of Lucknow was found at the time to be 
residing at Lucknow with his relative but bad, some- 
times, previous to his application, been residing in the 
Central Provinces ; 

Held, that the District Judge of Lucknow was 
wrong in refusing to entertain the application. 4 O.L.J. 
106 = 39 Ind. Cai. 453. 

4. Heirs of debtor. 

— — S. 7 - Heirs of debtor — Adjudication of gon for 
father’s debts, legality of. 

The son of a Hindu father who died after incurring 
debts on promissory notes cannot be adjudged insol- 
vent on account of his liability as a member of the 
family to pay these debts out of the family properties, 
unless there are special circumstances which make him 
personally liable for the debts. A.I.R. 1931 Mad. 788 
= 61 M.L.J 518 = 34 L.W. 761 = 135 Ind. Cas. 31. 

S. 7 — Debt by Hindu father — Decree against 

son as his father’s representative — Adjudication of 
•on— Validity. 

A Hindu had incurred certain liabilities and died 
and his son succeeded to the assets of his father. The 
petitioning creditor having obtained a decree against 
the son as representing his father applied to have him 
adjudicated as insolvent; 

Held, that the debt is not personally enforceable 
and so the son cannot be adjudicated an insolvent. 
104 Ind. Cas. 642 = 50 Mad. q8i =26 M.L.W. 400 = 
A.I.R. 1927 Mad. 922 = 53 M.L.J. 403. 

— — S. 7 — (19071, S. 5 — H«*ir of deceased debtor — 
Fraudulent alienation — Petition to adjudge heir — 
If maintainable. 

The petitioner and the person sought be adjudicated 
insolvent mutt be in the position of a creditor and 
debtor and therefore a creditor of die deceaied cannot 
adjudge the heir an insolvent. 8 S.L R. 93=25 Ind. 
Cas. 930. 

5. Joint debtors. 

— - S. 7 — Joint application against debtors, when 
Ilea. 

A joint application by the creditor for adjudication 
of the debtors as insolvent is maintainable if there was 
a joint debt or a joint act of Insolvency. A.I.R. 1937 
Nag. 127=169 Ind. Cas. 846. 

12 — F. Y. D.— 78 . 


S. 7 —Application by debtors — Legality. 

A joint petition for adjudication of several joint debt- 
ors is not of itself bad in law. A.I.R. 1937 Rang. 276 
= 14 Rang. 704=170 Ind. Cas. 471. 

S. 7— Joint debtors — Each alleged to have 

committed acts of bankruptcy — Single petition 
for adjudging both — Maintainability. 

Where two partners are liable to a creditor under 
a joint debt and each of them is alleged to have com- 
mitted act of bankrup’ey, during the continuance of 
the joint debt by making certain alienations with a 
view to defraud or defeat the creditors of the firm or 
with the object of giving a fraudulent preference, a 
srngle petition for adjudging both of them as insolvents 
cannot be deemed to be unsustainable merely because 
they have not committed a joint act of insolvency. 
The test is, whether if the application were treated as 
a suit, the suit would be bad for multifariousness. 
99 .Ind. Cas. 185=50 Mad. 256 = 24 M.L.W. 867= 
1926 M W.N. 983=38 M.L.T. 2g=A.I.R. 1927 Mad. 
*24=51 M. L. J. 7*2. 

S. 7 — Debtors jointly and severally liable — 

Adjudication of one — Legality. 

A bond upon which the debtor is jointly and 
severally liable with the other persons by whom it was 
given is sufficient to support a petition for adjudication 
against the debtor. 87 Ind. Cas. 751= A.I.R. 1926 
Cal. 234. 

S. 7 — Single petition for adjudication, when 

lies. 

Joint debtors, who have committed a joint act of 
insolvency, may be proceeded against in one petition. 
44 Mad. 810, Foil. 84 Ind. Cas. 968 = 2 Rang. 309 = 
A.I.R. 1925 Rang. 36. 

S. 7 — Single application for adjudication — 

Maintainability. 

Where the debt due to the petitioning creditor is a 
joint debt of all the persons sought to be adjudicated 
in»olvcntg and where ibe latter have been guilty of a 
joint act o r joint acts of insolvency, a single applica- 
tion for their adjudication as insolvents is maintainable. 
Separate applications are not only unnecessary but un- 
deniable. 63 Ind. Cas 916 = 44 Mad. 810=14 M.L.W. 
428 = 1921 M.W.N. 330 = A. I. R. 1921 Mad. 294 = 
40 M. L. J. 570. 

6. Joint Hindu Family. 

S. 7 — Joint Hindu family — Adjudication of 

members — Members, when can present joint 
peti'ion. 

Although the manager of a joint Hindu family can 
act on behalf of the family, the recognized restrictions 
on his power so to act in his representative capacity as 
to impose any personal liability on other members of 
the family render it impossible to treat any act of insol- 
vency committed by biin in relation to the afTairs of 
the family, speaking generally, as an act committed by 
other members of the family also. It follows that the 
joint Hindu family, as such, cannot be adjudicatated 
insolvent but that two or more members of such 1 
family who have incurred a joint personal liability may 
present a joint petiiioi in insolvency (itself an act of in- 
solvency) or may be proceeded against on one creditor’s 
petition in case the joint act of insolvency, can be 
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brought home to them. Minors must, however, be ex- 
cluded in any case from insolvency proceedings started 
at the instance, whether of debtors or of creditors. The 
test to be applied is, whether, if the application was 
treated as a suit, the suit would be bad for muli’larious- 
ness, that is, for misjoinder of diliiercnt causes of action 
against different deiendants; if no such objection can be 
successfully advanced, a single application for adjudi- 
cation is maintainable. A.I.R. 1937 P*»t. 665=18 
P.L.T. 839 = 4 B.R. 161 = 16 Pat. 724=172 Ind. Ca*. 

737- 

S. 7— Application by some members of joint 

family — Effect. 

An application for insolvency by some of the mem- 
ber* of a joint Hindu family doe* not ipso facto result 
in the insolvency of all the members of the family. 
A.I.R* 1931 Lali. 125=131 Ind. Ca*. 345. 

— — S. 7— Joint family — Adjudication of members 
— Legality. 

Members of joint family can be adjudged insolvent* 
in respect of debts for which they arc jointly liable. 
Members of a joint Hindu iamily can be adjudicated 
insolvent* in single petition by a creditor il they are 
liable on a joint debt or have been guilty of a joint 
act of insolvency but the debt* must be debts due by 
the family. A.I.R. 1924 Lah. 44; A.I.R. 19*8 Lah. 103 
and A.I-R. 19 2 5 Lah. 141, Foil. 

There is no distinction between a suit and an appli- 
cation for insolvency as to proof of necessity for the 
debt. 109 Ind. Gas. 464=10 LLJ- 207 — A.I.R. 1928 
Lah. 354- 

S. 7 — (1907), S. 5 — Member of joint Hindu 

family. 

Members of joint Hindu family desirous of setting 
declared insolvent, must apply separately. 31 C.L. J. 
ao6=24 C.W.N. 461 = 58 Ind. Ca». 531. 

7. Minors. 

s. 7— Minor — Adjudication petition against 

firm — Minor partners not adjudicated. 

Where a firm consists of adult and minor partners 
and an adjudication order is sought against the firm 
itself, it will not be made against the firm, but the 
adult partners alone will be adjudicated. A.I.R. 1935 
Rang. 327 = 158 Ind. Cas. 570. 

S. 7— (1907), S. 5— Minor— Petition to adjudge. 

A minor cannot be declared a bankrupt or made 
party to a petition for insolvency. 16 O.C. 68=19 
Ind. Cas 704. 


8 Second Petition. 

S. 7— Second application pending first. 

There is nothing either in the Provincial Insolvency 

AcTma" mher Uvi.ion, of l.« which «*£ 

it creditor or a debtor from proceeding by a Iresh 
aopbeation under the Provincial Insolvency Act even 
where thf debtor ha. been made an insolvent under 
the Punjab Laws Act and has not yet obtained an ord 
of discharge and there is no vesting order 
property outdde the province is immune from attach 
Lot at the instance of the Insolvency Court A.I.R. 
1936 Lah. 407 = 38 P L.R 1099=164 Ind. Cas. 84b. 


S. 7 — Re* judicata— Second petition, if barred. 

Where an adjudication petition by a debtor is dis- 
misied and he subsequently files another petition 
alleging change of circumstance*, there can be no bar 
in the nature of res judicata. But the Court should 
not take the allcgadons of the petitioning appellants 
as correct without further proof. A.I.R. 1935 Pesh. 25 
= 154 Ind . Cas. 874. 

$. 7 — Fresh application — Original application 

dismissed for default — Effect. 

Where an application for adjudication as insolvent 
is dismissed fur default, a fresh application can be made 
upon the same facts. 22 C.W.N. 671, Foil. 6t Ind. 
Cas. 870=2 P.L.T. 335=A.J.R. 1921 Pat 472- 


9. Miscellaneous. 

S. 7— Acts not alleged in petition — Validity of 

adjudication. 

Persons ought not to be adjudicated on act* of insol- 
vency which have not been relied on by the petitioning 
creditor*. 1 19 Ind. Cas. 46=A.I.R. 1929 Mad. 9 l °* 


— . — s. 7 — Application for adjudication and annul- 
ling transfer — Order of Court annulling transfer— 
Validity. 

A creditor applied under S. 7 for adjudicating the 
debtor an insolvent and annulling alienation made by 
him. The lower Court being satisfied that an act ot 
insolvency was committed by the debtor adjudicated 
him an insolvent and annulled the alienation: 

Held, that only the Receiver appointed can *o apply 
for annulment under Section 53. Until the Receiver 
decline* or r< fuses to act no one cl«e can do so. 
2 P.L.J. lot, Foil. 66 Ind. Cas. 271 =45 Mad. 189= *4 
M.L W. 639=1921 M.W.N. 816= A.I.R. 1922 Mad. 246 

=41 M.L* J- 606. 


Si. 7. 10. 6 9 -(. 9 ® 7 ). S». 5 *“ d 6-»« d 

Relevancy. 


Order of adjudication follows a* a matter of countC 
-lien the e»entia?3 under the Act are 
Whether the debtor has committed acts of bad faith is 
> be determined at. the time of ducharge and no, 


s> 8— Joint Hindu family firm— Adjudication. 

The law in the Punjab is not different from that m 
other provinces and a joint Hmdu family trading hrm, 
as such, cannot be Adjudicated in solvent. In such i» 
case, therefore, the petition should be made individually 
against the persons who are alleged to be proprietor* 
of the firm. A.I.R. 1940 Lah. 462 = 43 P.L.R. 363 = 
I.L.R. (194O Lah. 55= 192 Ind. Cas. 532. 


S. 8 — Joint Hindu family firm adjudicated 

insolvent - One member surrendering rights by 
release-deed in favour of Receiver— Subsequent 

attachment of his share by creditor — Effect. 

Where a member of a joint Hindu family firm which 
has been adjudicated insolvent surrenders his right* by 
a deed of release in favour of the Receiver, the sub* 
sequent attachment of his *upposed interest cannot 
confer upon the attaching creditor any additional rign 
which would be paramount to the rights of the Receiver 
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A.I.R. 1935 All. 643 =(1935) A.L.J. 673 = 1935 A.W.R. 
672= *55 Ca*. obi. 

S. 8 Joint Hindu family firm adjudicated 
insolvent — Lfitct, 

la Uic case of a firm carried on by a joint Hindu 
family, the eflt ct of ihe adjudication of me farm as 
au insolvent is to make all the members of me family 
insolvent. A.l.R. 1935 All. 643 = (1935) A.L.J. 673 = 
1935 A.W.R. 672= 155 ind. Ca B . 661. 

S. 8 — Minor partner —Adjudication. 

When a firm consists of adult and minor partners 
and an adjudication order is sought against me hrm 
itself, it will not be made against the firm but the adult 
partners alone will be adjudicated. A.l.R. 1935 Rang. 
327= 158 Ind. Cas. 570. 

S. 9. 

Synopsis. 


S. 9 — Power of Coart. 

Under the provisions of the Insol. Act, Ihe provisions 
relating to amendment of pleadings contained in the 
Civn P. O., would oe applicable to the petmons made 
under the Act. Toe Couits have wide powets in the 
matter of allowing amendments but they have to be 
exercised judicially and with care. 

A creditor filed a petition for the adjudication of the 
debtor as an inio-veut and relied on certain transfers 
as acts of insolvency. Tue transfers referred to were 
only those which weie alleged to nave been effected by 
the debtor during the mice months prior to me clos- 
ing of the Court for summer recess cn May, 1, 1934 
and did not cover the acts which might have been com- 
mitted by him subsequently, a. e., within three months 
before the actual picsentation of the petition. The 
petition for Insolvency was presented on July 3, 1934. 
An application lor amendment ol the petition by alleg- 
ing subsequent acts of insolvency within three months 
of the preicntation of the previous petition was put in 
with the object oi saving it from being dismissed : 


1. Amendment of petition. 

2. Appeal. 

3. Applicability of section. 

4. Burden of proof, 

5. Conditions for adjudication. 

6. Creditor’s petition. 

7. Debt. 

8. Interpretation— Liquidated sum. 

9. Powers and duty ol Cjurt. 

10. ‘Res judicata*. 

11. Within three months — Sub. S. (1 ) (c). 


1. Amendment of petition. 



The petitioner presented a petition under S. 9, Prov. 
In'ol. Act, for adjudication of a joint Hindu family as 
insolvent. In the heading and the body of 'he petition, 
the names of the proprietors constituting the firm were 
given : 

Held, that the petition should not be disrnisied Lut 
the defect should be allowed to be amended by correct- 
ing the heading and the prayer. It was merely a ca»e 
of correcting the misdescription of the persons sought 
to be adjudicated insolveuts by transposing the name 
of the firm, of which they were alleged to be proprietors 
from the beginning ol the heading to the end and, 
similarly altering the prayer so as to ask for ihcir 
adjudication individually, and nor of the firm through 
them. A.l.R. 11440 Lah. 462 = 1. L.R. (1941) Lah. 55 = 
43 P.L R. 363= 192 Ind. Cas. 532. 

— — S. 9. 

If the effect of the amendment is to introduce 
creditors as petitioning creditors who could not them- 
selves present a petition after the three monilts have 
elapsed, or to put it differently, if its effect is to 
introduce a debt which, after the same period has 
elapicd, would not be a debt upon which the petition 
could be founded, then the Court will not grant lravc 
to amend. But if, on the contra' y, within that period 
a debt has been made a ground of the petition and it 
afterwards becomes desirable to add another parly, the 
case stands on an entirely different footing. A.t.R. 
1938 Mad. 884=48 L.W. 263= (1938) 2 M.L.J. 390= 
1938 M.W.N. 88o«=I.L-R. (1939) Mad. 144=182 Ind. 
Cas. 660. 


Held, that if the amendments were allowed, the 
petitioning creditor would be enabled to substitute new 
grounds lor those which he had set up originally but 
which were of no avail to him. The effect of grant- 
ing amendment would be to clothe the petitioning 
creditor with rights which he would not have had, if a 
new petition for insolvency was presented by him on 
the date on which he applied for leave to amend. In 
these circumsianccs, an amendment of this naiure could 
not be granted. A.l.R. 1938 Mad. 53 = 1937 M. W. N 
1190=40 L. W. 8i5=(i937) 2 M. L. J. 737= 176 
Ind. Cas. 750. 

— — S. 9 — When allowed. 

Where the amendment that is sought is one that 
does not aff.ct the substance of the petition but merely 
will have the effect ol bringing the petition in con- 
formity with the rules ol pracice or of remedying a 
formal delect, the Court, in its discretion, might pro- 
perly giant leave for the amendment to be made even 
tl ttic amended petition would necessarily be presented 
mote than three months after the alleged act of insol- 
vency provided that no hardship would thereby 
be worked to toe respondent*. But where the amend- 
ment is one that goes to the root of the petition and 
alters ihc substance of the act ol insolvency alleged, the 
Court ought not to pcinnt the amendment to be 
made il 'he effect of so doing would be that the amen- 
ded petition would be re-presented more than three 
montns after the date of the alleged act of insolvency. 
A. I. F. 1934 Kang. 87=12 R. 150=151 Ind. Cas. 190. 


S. 9- 

The petitioning creditor was not aware of the 
several acts alleged to have been committed by the 
debtor with the object 0/ defeating his creditors. Accor- 
ding to him, immediately on his becoming aware of 
the acts relied upon by hirn in the insolvency appli- 
cation, he came to the court. According to him he 
was subsequently apprised of the lact that another 
transfer which is nc-w relied upon by hint was also 
made with the like intent and be came to Gourl 
within three months of the date of the tramler: 


Held, that if, instead of applying for amendment, he 
had presented a ficsh petition on that day incor- 
porating this act as an additional act of insolvency 
and had craved leave to withdraw the original peti« 
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tion, he would have been justified in doing 10. . The 
fact that he has asked for an amendment of the original 
petition should not put him in a wrose position 
and the amendment should be allowed. A. I. R. *934 
Sind 33= 148 Ind. Cas. 974. 

S. 9. 

Where an insolvency petition was grounded on a 
sale by the debtor in favour of his wife which was 
alleged to be a nominal and collusive transaction in- 
tended to delay and defeat the creditors and leave to- 
insert a paragraph in the petition was prayed for, to 
the effect that even if the Court should hold that the 
debts referred to in the sale-deed are true, the trans- 
fer would nevertheless be a fraudulent preference which 
is void as against the Receiver: 

Held, that the amendment was permissible. In 
appropriate cases, leave to amend can be granted even 
though the amendment was asked for after the expiry 
of the period of limitation prescribed for the mam 
proceedings. A. I. R. *933 Mad. 608= *44 1°^* Cas. 

44. 

S. 9. 

It is not competent to the Court to allow a petition 
by a creditor to be amended after the expiry of 
3 months from the act of insolvency. A.I.R. *932 
Mad 112=61 M.LJ. 544=34 L -W. 799 = » 93 * 
M.W.N. 164=135 Ind. Cas. 613. 


adjudication was likely to benefit him is immaterial. 
A.I.R. 1935 Mad 589 (2) = 6 g MLj- *84=(ig35) 
M.W.N. 551=42 L.YV. 427 = 1 5 « Ind. Cas. 966. (D.B.). 

S. 9 — Assets less than liabilities — If ground 

for adjudication. 

A person cannot be adjudicated an insolvent on the 
mere ground that his asseis are less than his liabilities. 
A.I.R 1930 Rang. 147. 

4. Burden of proof. 

S. 9 — Creditor’s petition on pro-note — Pro- 
mote admitted — Burden of proof. 

Where a creditor files a petition for adjudication of 
the debtor on a promissory note executed by the latter 
and on the debtor stating that he did not receive the 
lull consideration under it, the creditor replies that the 
entire amount was paid in cash, the burden of prool 
lies on the debtor to prove that he did not receive 
that sura; although the initial onus of proving that 
the debtor owed Rs. 500 or more lay on the creditor, 
the moment he produces the note and its execution 
is admitted by the debtor, then the burden is shifted 
to him. 

A mere admission that the actual consideration was 
different from that described in the contract does not 
shift the burden of introducing evidence. A.I.R. * 93 ° 
Nag. *30=I.L.R. (1936) Nag. 142=164 Ind. Cas. 

740. 


2. Appeal. 

S. 9— Appeal— Petition of several creditors 

for adjudication rejected— Who can appeal. 

It is not necessary for an appellant to make other 
creditor*, who joined with him in the original petition 
for adjudication, parties to the appeal if the debt which 
he states is owing him, is more than Rs. 500. 109 

Ind. Cas. 578 = A.I.R. 1929 Lah. 72. 

s. 9 — Appeal by creditor — Insolvent, if 

necessary party. 

In an appeal by a creditor from an adjudication or- 
der the insolvent is a necessary party. 80 Ind. Cas. 
482 = 26 Bom. L- R. 432 = A.I.R. 1924 Bom. 472. 


S. 9. 

Where the Court places the onus on the creditors, 
in an insolvency petition, of proving that certain 
occupancy holdings were not capable of being soio 
and that they should not be included in the insol- 
vent’s assets, the Court commits an error.- A.i.n.. 
1933 Lah. 582 = 150 Ind. Cas. 651. 


5, Conditions for adjudication. 


S. 9 - 

A creditor can present an application for insolvency 
of his debtor who transfers all h.s in iuch 

children and a presumption of cl. 116 

case. A.I.R. IQ36 Rang. 498“ * 66 IimJ * Cm * ,xt> * 


3. Applicability of section. 

S. 9. 

A Hindu joint family firm can be adjudicated in- 
solvent. A.I.R. 1940 Sind 1 4 1 = IL.R. (1940) Kar. 
375=313 R. S. 62 = 190 Ind. Cas. 293 (D.B.). 


S- 9 * ... 

u- ad iu deed insolvent at the ra- 
re 'olTris creditors on an act of insolvency not 
d on in the application against him. A I.R. *935 
1 68 = 1*0 Ind. Cas. 529- 


S. 9 - 

The law is that there must be a debt of Rs. 500 or 
upwards existing not only at the time when the peti- 
tion for insolvency was presented, but at «he time of 
the hearing of the petition and at the moment of time 
immediately prior to the making of an order of adjudi- 
cation. A I.R 1939 Cal. 35= I.L.R. (* 93 ®) 1 C* 1, *3 
= 181 Ind. Cas. 251. 

S. 9— Motlvo of creditor— Relevancy. 

The creditor has a right to have his debtor adjudi- 
cated insolvent, if he satisfies the conditions imposed 
by the Act for filing a petition lor adjudication. Tnc 
v-j.iestion as to the motive of the creditor or whether 


Section 9 prohibits a creditor from making an 
application for insolvency inter alia where the debts 
do not amount to Rs. 500 or more. It does not follow 
that if the debts exceed that amount, a creditor is 
necessarily entitled to make an application for insol- 
vency. The condition required by S. 7 must also be 
fulfilled. That section provides that if a debtor com- 
mits an act of insolvency, an insolvency petition may 
l>e presented either by a creditor or. by a debtor. It 
follows that the second condition which must be pre- 
sent before an application made by a creditor for in- 
solvency can be entertained is that the debtor com- 
mitted an act of insolvency. A.I.R. * 935 .T 

1935 A.L.J. 487 = 1935 A.W.R. 505= «57 Ind. Cas. 47. 
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— S. 9. 

A petition for insolvency cannot be maintained 
under S. 9 where the amount in question is not a 
‘debt* within the meaning of that »ection and there is 
no relation of debtor and creditor between the parties. 
A.I.R. 1932 Oudh 107=9 O.W.N. 102 = 138 Ind. Cas. 
627 (1). 

6. Creditor’6 petition, 

Ss. 9, 82 (b) and 83 (2) — Competency of cre- 
ditor’s petition. 

The assignee at a decree, during pendency of 
his darkhast, a!so filed an application in insolvency 
against the judgment debtor who was an agriculturist. 
The question to be decided was whether it was not 
competent to the creditor opponent to present an in- 
solvency petition against the judgment-debtor: 

Held, that although initially there is the bar of 
S. 82 (b), Prov. Insol- Act, Ss. 314 to 359 of the old 
Civil P.C., being repealed by operation of S. 8, 
General Clauses Art and S. 83 (2), Pmv. Insol. Act, 
references to the old Civil PC. must be construed as 
applying to the provisions of Pro. Insol. Act. The rc- 
ferenres in Chap. IV of the Deccan Agri. Relief Act, 
are thus references to the whole law of insolvency. 
The power of »he creditor to make application 
in insolvency must be regarded as saved by the 
present provisions of the Insol. Act and the decree- 
holder was, therefore, entitled under S. 9 to presrnt 
nn insolvency petition against the judgment-debtor. 
A.I.R. 1945 Bom. 374=47 Bom. L. R. 35 2 = I.LR. 
(1945) Bom. 518. 

S. 9— Secured creditor— Petition for adjudi- 
cation. 

A mortgagee-creditor can, under such circumstances 
as these, bring a petition for the adjudication of the 
mortgagor by valuing his security and deducting its 
value from the total amount of the debt due and 'hen 
treating the balance as an unsecured debt due to him 
by the morigagor. A.I.R. 1937 Rang. 189=170 Ind. 
Cas. 942. 

S. 9 — Application bv partner of firm for ad- 
judication of debtor Maintainability. 

Where a person \»as indebted to a firm and one of 
the partners of the firm, describing himself as the 
managing partner applied for 'he adiudication of die 
debtor as an insolvent, but the petition was not in 'he 
firm name or in the name of all 'he members of the 
firm nor signed on behalf of the firm or its members 
by the petitioner: 

Held, that the petition could not be regarded 
either in form or in substance as a petition by die 
creditor-partners and was, conn-qucntly, unsustainab'e. 

A I.R. 1 m2 Mad. 112 = 61 M L .1 544=34 L-W- 799 
= 1932 M.W.N. 164=135 Ind. Cas. 613 

S. 9 — Inability to pay — Proof by petitioning 

creditor — If necessary. 

It is not necessary in the case of a credi'or, as it is 
in the case of a debtor, to prove that the debtor is un- 
able to pay his debts wh-le petitioning for adjudica- 
tion. 109 Ind. Cas. 378 — A.I.R. 1929 Lab. 72. 

S 9 — Essentials. 

It is sufficient that the petitioners should be credi- 
tors at the time the petition was filed. It is not 


necessary that they should be creditors at the time the 
order of adjudication is passed. 99 Ind. Cas. 536=50 
Mad. 396=24 M.L.W. 858=1926 M.W.N. 946= A.I.R, 
1927 Mad. 153=51 M.L.J. 680. 

S. 9 — Creditor consenting to composition^ 

Right to apply for adjudication on the ground of 
the composition. 

A creditor who is a consenting party to deed of 
arrangement executed by the debtor for the benefit of 
all the creditors cannot apply for the adjudication of 
the debtor as an insolvent on the basis of that deed. 
84 Ind. Cas. 281=20 M.L.W. 681 =1924 M.W.N. 813 
=48 Mad.- 294 = A.I.R. 1924 Mad. 839=47 M.L-J. 

495 - 

S. 9 — Creditor after transfer— Right to plead 

transfer an act of insolvency. 

A release deed was executed by a Hindu of his share 
in joint family property in return for consideration. 

The deed was registered later on when also a sche- 
dule of the properties was attarhed 10 the release deed 
although it was dated with ti e date of the release 
deed. In the meanwhile a certain person became the 
creditor of the transferor. 

Held, that the transfer was completed on the date 
on which the release deed was executed and the credi- 
tor was not entitled to apply for the adjudication of 
the transferor relying on the release deed as an act 
of insolvency committed by him. 61 Ind. Cas. 75 « = 
13M.LVV. 141 = A. ‘I.R. I 9 2 * Mad. 62. 

S. 9 — Contents of petition. 

Where in a creditor’s petition for adjudicating the 
debtors as insolvents, the allegations made against 
them consul of an incomprehensible mixture of CIs. (b) 
and (c) of S. 6, and the petition is so Gamed that »t 
cannot be ascertained whether it alleges that the ap- 
plicant* had made a transfer of part of their property 
with intent to defeat or delay their creditors jointly 
or whether ihev bad made a transfer of property which 
would be void as a fraudulent preference , if they were 
adjudged insolvents, the petition should be dismissed. 

A.I.R. 1937 Rang. 189= 17° l n8 * Cas. 942. 

s . 9— Necessary parties — Death of one 

creditor — Procedure. 

It in not necessary for a petitioning creditor to im- 
plead all ihr creditors as panic*. But if a creditor has 
once been impleaded as a party, it is necessary to im- 
plead him in the appeal and if be dies, to bring his 
representatives as parties. 

yf a party i» dead, the record stands so far as the 
living oar'ie* are concerned and any di«po»al of the 
case notwithstanding 'he death of one of the parties 
would be valid subject to its bring vacated at the 
instance of the legal representatives of the person who 
bad died. 

Whether in such a case the appellant should be per- 
mitted to amend 'he appeal memorandum by removing 
the name of 'he deceased rar'y or should be given 
extension of time to bring ih- reprr sentaiive* on reco'd 
deprnds on the pai ticular circumstances of each case. 

A.I.R. 1933 L ah 6 42=34 p LB. 8 27='45 I«‘d. Cas. 
474 - 
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S*. 9 and 19 fi)-— Madras H. C. Rules, R. zt 

(3) — Application by creduor— Notice sent to creditors 
and insolvent — Order of adjudical'on — Intervening 
amendment of R. 21 (^)-N^t'ce prescribed for trans- 
feree also — Amendment if retrospective. 

The petitioning creditor filed an insolvency petition 
under S. 9 of the Provincial Insolvency Act on io-th 
December, 1943 In accordance with the Hi*h Court 
R. 21 made under S. 79 of the Act, notices of the date 
fixed for hearing of the petition under S. 19(1), were 
sent to all the creditors and to the debtor within the 
prescribed time. The date fixed for the hearing of the 
petition was 9th February, 1944; but for some reason or 
another the actual hearing was postponed until 24th 
March, *941, when an order ofadj udication was p«»scd. 
In the meantime, on 2Qlh February, 1044, an amend- 
ment to R. jr, suh-R 13), had been made to *he 
effect that notices of the date fixed f>r ihe hearing of an 
insolvency petition must be served not only on the 
creditors and the debtor but also on 'he rran Tree 
wh'rc that act of uansfer is alleged to be an act of 
insolvency. The order on the petition having been made 
in the absence of the alienee he preferred an appli- 
cation in the appeal transferred bv the insolvent for 
being added as a party. The District Judije h* Id that 
he was not only entitled to notice but that he was 
entitled to contest the petition and in that view reman- 
ded the petition to the lower Court for fresh disposal. 

Held, in revision, that the amendment to R 21 (3) 
was not retrospective and that the order of the low r i 
Court remanding the petition for fresh di posal was 
incorrect and should be s**t asHe 223 Ind. Cas 341 = 
1046 M VV.N. 72=A.I R. 1946 Mad. 262 = 11946) 1 
M.L J. 59* 

7. Debt. 

S. 9 — Dow*r debt. 

The husband's liability under the Mahomedan 
Law for the deferred d >wcr of his wife is a “debt*’ within 
the meaning ol S. 9(1) (b), Prov. In ol. Act, and can, 
therefore, be the ba>is for an insolvency petition. A I.R. 
1941 Nag. 167= 1041 N.L. J. lb* =1. L- R. (1942) Nag. 
518= 195 Ind. Cas. 706. 

S. 9 — Debt — What Is. 

A “debt ” for the purooses of S. 9 must be a liquidat- 
ed sum. Where an emplo>ec hi a Ko-t Office 'mis zzles 
certain amount, the claim by the Go- ernm'nt in res- 
pect of this amount is in the na'ure of unliquidated 
damages. There is no con*ractoal relationship between 
the parties and the amount claimed cannot be des- 
cribed as ‘ debt.” A. I.R. 1940 Lah. 273 = 190 Ind. Cas. 

633- 

S. 9 — Debt— What la. 

Where, at the time when the insolvency petition was 
presented, the value of the crops bad nut been a»c» r- 
tained and the debt was not at that time a liquidated 
suit : 

Hold, that the petitioning creditor was not entitled 
to rely i»a this debt. A. I R. 1937 Nag. 6o = I.L,R. ( ■ 937 J 
Nag. 485=168 Ind. Cas. 212. 

S. 9 - Liquidated debt, what Is. 

WhTf a debt sho*vn in imolvencv is the collection 
of reins of pad'iy twirls and i f its meine profits and it 
jj necessary for the Court to embark on an elaborate 


enquiry in order to *#cer»am the net amount due, the 
debt is nut liquidated as referred in S. 9 (t) (b). A.I.R. 
1935 Raog. 435= ifio Ind. Cas. 367. 

S 9 ( 1 ) (b) — ( 1907) , S. 6. (4), Cl. (b) —Debt — 

Liquidated sum— Rights in respect of mutual 
contract 

Where there are contracts of sale and of purchase bet- 
ween two me. chants the practice is to set off the first 
transaction out of an excess of sales acainst the equiva- 
lent in purchase or vice ver*a. The diff* rence between 
the contract rates dors give an ascertained sum due in 
such cases by one pa»tv to the * ther. The difference is 
a liquidated sum. 13 S. L.R. 187 = 56 Ind. Cas. 158. 

S. 9 — Debts of father. 

The mere asking for and obtaining of time for pay- 
ment will n-»t make a soo personally liable for the 
debts of his father and it he is uot person illy liable, he 
cannot be adjudicated for hi» father’s debts. A. I.R. 
1940 Mad. 30 50 L W. 531 = 1039 M. W. N. 1094 = 
I. L. R (1940) Mad. 191— U939; a M. L. J. 728=186 
lud. Ca*. 125. 

S 9 (1) (a) — Debt owing by debtor to creditor, 

meaning of. 

Where a decree is obtained by the petitioning credi, 
tor against the father and • n his death, hi* son if 
substituted as judgment deb'or, the son is not per on 
nally liable and thi* debt dues not entitle the petition- 
ing creditor to present an insolvency petition. A I.R. 
>947 Nag. bo= I. L.R. U937) Nag. 485= 16b Ind. Cas. 
212. 

S. 9— Debt incurred later. 

A c editor who files a pet tion under S. g is not 
entitl'd to do so, if the debt on which the petition is 
founded was not in exis ence at theda<eof the alleged 
act of insolvency hut was incurr* d later. A. I.R. 1936 
Lah. 800=38 P.L.R. 285=17 Lah. 580=165 Ind. Cas. 

151 (■;. 

S. 9— Denial of debt— Power of Court to 

decide existence of debt. 

Even wh^n a debtor denies owing anything to the 
petitioning crcdito the Insolvency Gout 1 has jurisdic- 
tion to decide whether or not a debt wa* owing »o the 
prtitiontng creditor. 90 Ind. C *s. 25 1 = 7 L-L.J. 201 = 
26 P.L.R. 501 = A I.R. 19*5 Lah. 436. 


8. Interpretation — ‘Liquidated sum'*. 

See also; Note 7. 

S. 9— Liquidated sum, what Is. 

A sum is “liquidated*’ if it can be computed with 
certainty, and, a debt is “liquidat'd’* if it can be 
readily attained on inquiry. A I.R. >933 Rang. 435 
= 160 Ind. Ca*. 367. 

S. 9 -Interpretation —‘‘Some certain futuro 

time**— Moaning. 

Obiter.— The expression “tome certain future time” 
means any time in the future which is capable of being 
ascertained, gq Ind. C as. 546=50 Mad. 396 -“24 
M.L.W. 858=1926 M.W.N. 946 = A.I.R. 1927 Ma 4 , 
>53 =*5 X M.L J. 680. 
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9 * Powers and doty of Court. 

— — S. 9 — Duty of creditor and Court. 

In the cases where a creditor files a petition for 
adjudication of a debtor on the ground that he has 
made a fraudulent transfer of a subitantial portion of 
his assets, it is in the first place, the duty of the 
petitioner to put the Cou»t in pi ss' ssion of facts show- 
ing what the debtoi ’s resouices really are. It may be 
that this can be aflVcted by the various processes of 
di>co\ery before trial; or it may be necessary to search 
out the facts and fortify them with evidence. Ii is not 
sufficient m lely to present the transfer to the Cou»t, 
and to ask it to make an assumption unsupported by 
evidence. 

In intolvencv proceedings by creditors, the Court is 
entitled to implement the creditor’s cate with evidence 
furnished by the debtor himself. A-I.R. 1935 Rang. 
343=' 3 Rang. 192=159 Ind. Cas. 217. 

■ — S 9 — Duty of Court. 

If insolvency proceedings are initiated or prosecuted 
not bona fide but with a view to extortion or fraud 
or oppr's*ion, it would be a shocking thing for any 
Court o| Justice in a civiliz'd roumry to be made the 
instrument of such proceeding*. A. I R. 1934 Rang. 292 
= 12 Rang. 355=156 Ind. Cas. 345. 

S. 9— Separate suit — Court’s discretion to 

ord< r. 

The exercise by Insolvency Court of its power to 
refer a question for decision in a regular suit under 
Ss. q and 74 is Hiscreiionary. A.I.R- IQ35 Bom. 80 = 
36 Bom. L R. 1236 = 59 Bom. 161 = 154 Ind. Cas. 566. 

S. 9— Right of creditor to adjudicate — 

Rea*on» for application — Considerations. 

It is not the business o f the Insolvency Court to see 
whether or not one of 'he creditor’s reason* in applying 
for i he insolvency of the debtor is to »ave C'Hirtfee 
stamp. An Insolvency C >urt cannot decline 10 adjudi- 
cate upon the right of a petitioning creditor 10 pnsent 
an insolvency aoplicatinn and the existence of .uch a 
right involves the fact that some debt is due to the 
creditor. It is the duty of the Insolvency Court to 
decide such question. There may be cases when having 
regard to the na'ure of claim put forward by a creditor 
the Court may find it inconvenient to adjudicate his 
right to be ranked as a creditor, but such cannot he 
said to be the case where there i< a registered mortgage 
deed in favour of the creditor. 3* P*L R. 700 — A.I.R. 
1930 Lah. 602. 

S- 9— Procedure, 

On an application by creditor for debtor’s adjudi- 
cation as insolvent it is the duty of the Court to enquire 
whether the debtor owed the petitioning creditor Rs. 5«o 
or more, and also generally to follow the procedure 
laid down in S. 24. 96 Ind. Ca». 424 = A.I.R. 1926 

Lah. 638. 

S. 9— Proof of debts -Right of creditor when 

debt in denied 

The Insolvency Court cannot decline to permit the 
creditor to prove alleged debts and ask the creditor to 
prove them by regular »uit, when he applies for 
adjudication of the debtor as imolvcnt. 68 Ind. Oat. 

885= 11 L.B.R. 354 = 1 Bur. L.J. 239=A.I.R. i9?3 

Rang. 21. 
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10. ‘Re* judicata.* 

— S. 9 — Decision of Insolvency Court in petition 

for adjudication that certain alienations made by deb- 
tor arc not fraudulent. 

A decision by an Insolvency Court on an application 
for adjudication as insolvent that certain alienations 
made by the debtor and relied on in support of the 
app'ication as acts of insolvency were not fraudulent or 
intended to defraud creditors »s not res judicata in 
a subtequent suit by the creditors to establish that the 
sales were void as being intended to d'fraud creditors. 
A decision on a petition for adjudication stands on a 
d.fferent footing altogether in this respect from a de- 
cision under S. 4. A.I.R. 1Q3*> Mad. 634=1935 
M.W.N. 547=42 L.W. 7= 156 Ind. Cas. 537. 


S. 9 — Several applications — Several creditor# 

—Maintainability — Dhmis&al of one — Res judicata. 

Where an application made by a debtor for insol- 
vency was rejected as also the application made by 
one of the creditors for the adjudication ai insolvent 
of the debtor whereupon another creditor made a 
similar application: 

Held, that the di«missal of the previous application 
did not operate a* res judicata in the later proceed- 
ing though the second applicant was a party to the 
first application. 107 Ind. Cas. 842 = A I R. 1928 
Pat. xi6. 


11. Within three months — Sob. S. (1) (c). 

S. 9 (*) (c)— Applicability. 

Per Dar, J. — The period of three months given under 
S. 9 (1) fc), Provincial Insolvency Act to make a 
petition from an act of insolvency applirs to all eight 
acts «f insolvency specified in S. 6 including three ac ts 
of transfer and five o'her kinds of acts and the fact that 
for one act of transfer rpecifird in S. 6 (c) there is the 
same period under S. *4 lo avoid the transfer as it is 
f r making the petition, is a mere accident and this 
coincidence furn : shes no adequate reason for holding 
that the period of three months in S. 9 (1) (c), is used 
in oxa'-tlv 'he same sense and is subject to same legal 
interpretation as in S. 51. A.I.R. 1942 All. 429=1942 
A. L.J. 502 = 1. L.R. <1943) All. 84=1942 A.W.R. 368 = 
204 Ind. Cas. 1 (F.B.). 

S. 9 (i) (c) — Starting point. 

Clauses (a), fh) and ( c ) of S. 9 lay down the three 
conditions on which a petitioning creditor it entitled 
to found his petition. The period of three months men- 
tion'd in cl. (c) Ho'S not refer to the presentation of the 
petti inu but it refers to the act of insolvency on which 
the petition is to he grounded. Section 6 of the Act 
Ij^s down v. hat are the acts of insolvency within the 
meaning of the Act. That action, however, must he 
read subject to cl. (c) of S. o. In other words, the acts 
of insolvency must occur wi hin three months before the 
presentation of the petition. There is no period of 
limitation pre*cribrd in the Provincial Insolvency Art 
within which the petitioning cre^i or it to present hit 
application. Thrrefcre, petitioning creditor is not 
entitled to take advantage of it to tile his petition for 
adjudication af'er the expiry of three months from the 
date when an act of insolvency is committed. A.I.R. 
1939 Cal. 313 = 69 C.L J. 84= I.L.R, (1939) 1 Cal. 425 
= 182 Ind Cas. 701. 
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■ — S. 9 (1) (c) — Computation of period. 

Where an insolvency petition is filed on the basi« of 
an act of insolvency, the period of three months within 
which it is to be filed must be calculated from the date 
of the commission of the act of insolvency and this is an 
absolute rule. A.I.R. 1937 Mad. 433=45 L.W. 260= 
1937 M.W.N. 406= 170 lnd. Cas. 65. 

S. 9' (1) (c). 

A creditor’s petition for adjudicating the debtor as 
insolvent was presented within thiee month, of the date 
of the mortgage-deed which was impeached as collusive. 
The Court returned it to the petitioner and required 
him to file certain necessary copies. It further gave him 
time within which to comply with the orders of the 
Court. The petitioner obeyed the orders of the Court 
and filed his application within a period of two weeks. 
The Court dismissed the pe'iiion on the giound that the 
petition had been made more than three months fiom 
the date of the deed: 


months after the execution of the deed is ■ within time 
A.I.R. 1935 Lah. 55 = 158 I ad. Cas. 226 (1). 

— — S. 9 (1) (c) — Starting point. 

For the purposes of S. 9 (1) (b) or (c) of the Provin- 
cial Insolvency Act, the date of registration of the 
document is the starting point of limitation and not the 
date of execution. (1935) 158 lnd. Cas. 413. 

S. 9 (i) (c) — Starting point. 

Where a sale-deed is executed by a person on a cer- 
tain date and r'ginercd on a subsequent date, the- 
period of three months wi'hin which an application 
can be made to adjudicate him as an insolvent on the 
ground that the sale was an act of insolvency runs 
from the date on which the de«-d was registered and not 
from the date on which it was executrd. A.I.R. 1914 
M *d. 6 < 7 =i 93 t M.W.N. 784=67 M. L.J. 380=40 
L.W. 413 = 58 Mad. 1( 6=151 lnd Cas. 10 ,4. 


Held, that under these circumstances, the petitioner 
should not be allowed to suffer from the lax practice to 
which the Court had recourse while returning the 
application to the petitioner. The app'icaiion when 
made first, was within time and the order which the 
Court made should not be used by that Court to the 
prejudice of the petitioner and the prrsentation of the 
petition with the neccsiary copies subsequently must 
relate back to the date on which the original applica- 
tion had been presented. A.I.R. 1936 Lah. 591 = 166 
lnd. Cas. 553. 

S. 9 (1) (c) — Period of three months - Starting 

point — Act of insolvency being the execution of a sale 
deed — Date of execution or date of registration. 

Where the alleged act of insolvency is the execution 
of a sale deed, the period of three month# provided for 
by S. 9 (1) (c) of the Provincial Insolvency Act has to 
be counted from the date of registration of the sale de«*d 
and not from the date of execution ol the same. I.L.R. 
(1947) A. 623= 1947 A. L. f. 408 = 1947 A L.W. 158= 
1947 A.W.R. (H.C.) 3i8=A.I.R. 1947 A. 3O3. 

S. 9 (1) (c) — Within three months— Starling 

point. 

For purposes of S. 9, sub-section (l\ cl. (c) time is to 
be reckoned from the date of the registration of the trans- 
fer deed, where a registered instrument is necessary 
for the transfer, which is alleged to constitute the act of 
insolvency. A.I.R. 1944 Cal. 370=48 C.W.N. 714. 

S. 9 (1) (c) — Starting point. 

Limitation under S. Q runs from the date of registra- 
tion. (1939) 4' P L.R. 655. 


• S. 9 (1) (c) — Starting point. 

When a petition is presented a’leging that a debtor 
has committed an act of insolvency by deed registered, 
the period of limitation prescribed by sub section t ra). 
S. o, runs from the date of its registration. A.I R. if >35 
I ah 565= 16 Lah- 735 = 38 P-L-R. 191 — 158 lnd. Cas. 
226 (2) (F.B.). 

S. 9 (1) (c)— Starting point. 

A peti-ion for insolvency filed within three monlhs 
af>rr the registration of the mortgage-deed which eomti- 
tpipd the alleged act of insolvency, but more than three 


• S. 9 (1) (c)— Startiog point. 

The date of Registraiion of the deed of transfer and 
not that o f execution is the starting point of limitation 
for the purposes o' S 9 ft) (r), Provincial Insolvency 

Act. A.I.R. 1934 N *g 1 7 « = , 7 N. LJ. 14=150 

Cas 834. 

S 9 (1) (c) — Starting point. 

A petition by a creditor must, there f ore, be made 
within three months from the date of the sale and not 
from its confirmation A.I R. 1938 Lah 819=40 P.L.R. 
84 1 = 1 79 lnd. Cas. 367* 


S. 9 (*) (cl — Starting point of limitation. 

When an application i* filed for adjudication of the 
applicant as insolvent, the act of insolvency is com- 
mitted by 'he filing of the application and a petition 
by a creditor to adjudicate him a* insolvent must he 
filrd within thr^c month* from that date, when such 
petition is founded on th*t act of insolvency. The 
date of dismissal of the application is immaterial. 


Where the art of in«olvcncy on whieh a creditor 
bases his application fm adjudicator of the dr hior as 
insolvent is a sale in execution of certain properties of 
the debtor, the a .plieaiion should he hied within three 
months fir m the date of the sale and not from the 
date of confirmation of the sale A- I- 1 933 

5*4 = 37 C. W. N. 537 = 57 C. L- J. 148- ' 4 j lnd. 
Cas. 4 2 9 * 


S. 9 (0 (c)- Starting point. 

In the case of a transfer by means of a deed, it is 
the deed which confers the title on the alienee. A 
mutation docs not by itse.f confer an> title; it merely 
purport* to record a transaction which has 
already taken place. That uansaction mav be an 
oral transaction or it may have been by means of a 
deed. 

Where a debtor transferred some of his agricultural 
land and applied for mutation, and wiihin three months 
of mutation whi« h wa« on different date a creditor 
applied to get transferor declared insolvent on account 
of the transfer : 

Held, that the date of transfer was the date of 
act of insolvency and the petition was incompetent. 

A. I. R. 1936 Lah. 9 2 3 = 39 P-L. R, 359 = >69 lnd, 

Cas 32. ’ " ; 

* 
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■ S. 9 (1) (c)— -Limitation — Starting point — 

Date of transfer. 

The transfer is said to have ‘‘occurred*’ within S. 9 (1) 
(c) on the date when the actual uamaction takes place 
and not the date of mutation of names. 90 Ind. Cas. 
254=7 L. L. J. 201=26 P. L. R- 501 = A. I. R. 1925 
Lab. 436. 

S. 9 (1) (c)— Oral gift — Date of act of insol- 
vency. 

Under Hindu law as well as the customary law, 
a gift is not valid unless it is accompanied by delivery 
of possession of the subject of the gift from the donor 
to the donee. 

Where therefore, creditor makes an oral gift of all 
his property, in order to defeat or delay the creditors, 
an act of insolvency occurs on the day when possession 
of the property is handed over to the donee and 
not when the debtor makes a report of the gift to 
the patwari. A. I. R. 1939 Lah. 35 = 41 L. R. 
355 = 182 Ind. Cas. 456. 

S- 9 (1) (c)' — Period of three months — Whether 

period of limitation —Limitation Act. Ss. 5 and 
14 — Whether applicable. 

The period of three months perscribed under S. 9 
(1) (c) of the Provincial Insolvency Act, is not a 
period of limitation but is a condition precedent to the 
filing of the insolvency petition itself and ronseqncn- 
tly, where the alleged act of insolvency had taken 
place more than three months perior to ihe presenta- 
tion of the petition, it could not be *c» up as a 
ground for adjudication. The creditor is not entitled 
to the benefit of Ss. 5 and 14 of the Limitation Act 
under the provisions of S. 78 °f die Provincial In- 
solvency Act. I L- R ( 194SJ Nag. 523 = A. I. R. 1948 
Nag. 3^5 = 1 94 ® N. L. J. 5 » 9 - 

S. 9 (1) (c)— -Extension of time— Applicability 

of S. 29, Limitation Act. 

Per Iqbal Ahmad, C. J. and Plowden, J. Dar, J. 
contra — If a special or local law is a complete code in 
the matter of “limitation” or if the phraseology of the 
sections enumerated in S. 29 (2), Limitation Act makes 
those srettons inapplicable to proceedings under a spe- 
cial or local law, the application of those sections to 
the special or local law must be deemed to have been 
expressly excluded by the Legislature. 

The Provincial Insolvency Act is a “special 
law’* within the meaning of S. 29 (2), Limi.ation 
Act. 

But the Provincial Insolvency Act is a self contained 
Act in the matter of “limiiation** with respect to pro- 
ceedings contemplated by the Act and S. 29 (2), Limi- 
tation Act has therefore, no application to that Act. 

The very phraseology of most of the sections specified 
in S. 29 (2), Limitation Act except S. 12 of that Act 
makes those sections wholly uiappli* able to the petitions 
for insolvency under the Piovintial Insolvency Act and 
therefore, the application of those sections rnu*t be 
deemed to have been expressly excluded by the 
Legislature. 

A petition for insolvency is not a “suit, appeal or 
application” within the meaning of C 1 . (?) of S. 29, 
Limitation Act. In ordinary parlance, the words “peti- 
tion** and “application’*, no doubt, cannote the same 
meaning but the Legblaturr has used the word ‘‘peti- 
tion’* in the provincial Insolvency A c * with reference 


to matters relating to acts of insolvency, and the word 
“application” lias been used with respect to motions 
other than those that have direct reference to acts of 
insolvency. It follows that petition for insolvency either 
under S. 9 or S. 13 of the Provincial Insolvency Act is 
not an “application” and hence cannot attract S. 29 (2), 
(a) of the Limitation Act. The provi.ioos of the Limi- 
tation Act have no reference to a ‘‘petition” and as such, 
those provisions caDnot apply to petitions under the 
Provincial Insolvency Act. Since the Legislature in the 
Provincial Insolvency Act has made provisions about 
the applicability of Ss. 5 and 12, Limitation Act to 
proceedings under that Act, the conclusion is irresistible 
that the Legislature intended only the enumerated sec- 
tions and no other section of that Act to apply to 
proceedings under that statute. 

Per Dar. J. — The words “expressly excluded” in S. 29 
(2), Ltmi taiion Act mean that the seciions specified in 
S 29 (2), shall apply unless an express reference is 
made to those sections in the special law or by that 
reference they are expressly excluded. The words 
contemplate exclusion by express words that is by ex- 
press words of the reference and not exclusion as a 
result of a logical process of reasoning. 

The Provincial Insolvency Act is a special law, and it 
does not expres*l\ exclude the provisions contained in 
S. 4, Limitation Act; but S. 29 ^2), Limitation Act can 
only apply for “the purpose of determining any prriod 
of limitation prescribed for any suit or app'ication by 
special law,” and if the special law does not prescribe 
any period of limitation for any petition S. 29 will have 
no application. The petition of insolvency under S. 9, 
Provincial Insolvency Act is substantially in the nature 
of a plaint and the act of insolvency in substance par- 
takes the nature of a cause of action and the condition 
that the petition should be presented within three months 
of the act of insolvency substantially provides a period 
of limitation for the petition so as to attract the provi- 
sions of S 29 (2) and therefore, of S 4, Limitation 
Act. A.I.R. 1942 All. 420=1042 A.L-J. 592*=” I.L R. 
(1043) All- 84=1942 A W.R. 368=204 Ind. Cas 1 
(F.B). 

S. 9(1) (c) — Extension of time. 

The power to excuse delay in respect of ‘applications’ 
given under S. 78 by reference to S. *», Limiiation Act 
is not applicable to excuse delay in filing a ‘creditor's 
petition’ under S g. Such a petition fi'ed more than 
three months after the alleged act of insolvency is bar- 
red by limitation. 

Applications and petitions distinguished, and differ- 
ences pointer! out. A.I.R. 1932 Mad. 352= 1932 M.W.N. 
204 = 35 L.W. 544 = 63 M.L.J. 152=55 Mad. 766= 137 
Ind. Cas. 740. 

S. 9 (1) (c) — Extension of time. 

A creditor’s petition is not an application and hence 
provisions of S. Limiiation A« t cannot he invoked to 
extend the period of 3 months. A.I.R. 1032 Mad 112 = 
61 M LJ. 544=34 L.W. 799=1932 M W.N. 114=135 
Ind. Cas. 613. 

S. 9(c) — Computation — Last day a holiday. 

Per Full Bench. — Section 10, General Clauses Act, 
applies to a creditor’s petition of insolvency filed under 
S, 9 , Provincial Ins. lyrncy Act. Hence, if the period 
of three months pre*« ribed by S. 9 (1) (c). expires on a 
day when the Court is not sitting, thr petition can be 
validly presented on the next day wheq the Court 
is sitting. 
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A period of limitation is tynor.ymoui \vi«h a “time 
limit” for proceedings in a Court of Law. The 
period of three months prescribed by S. 9 (1) (c) is a 
period of limitation. A.i.R 1912 All. 429= 1942 A.L.J. 
592= I. L.R. (1913) All. 84=1942 A.W.R. 36^ = 204 
Ind. Cas. i (F.Bj. 

S. 9 'i) (c) — Three months, whether period of 

limitation or condition for adjudication — Expiry of 
period when Court is closed — Effeit. 

The period of three months fix«d by S. 9 (1) (c) 
is not a period of lin.it *tion but constitutes a condition 
to an adjudication and consequently, where the 
alleged act of insolvency has takrn pi ice more than 
three months prior to pr c senta‘ion of the petition, it 
cannot be set up as a ground lor adjudication even il the 
period of three months rroy be expi-mg on a day whrn 
the Omrt is closed. A.I.R. 19 '8 Mad. 898 = 4* L.W. 
239= 193ft M.W. N. 844=1(1938) 2 M.L.J. 385 = 1. L.R. 
(1939) Mad. 24 = 178 lnd. Cas. 737. 

S. 9 (i) (c — Extension of time — Three months 

expiring during vacation — Eflcct. 

The period of three months stated in S. 9 (1) (c) is 
a condiiion precedent to the filing of the peti- 
tion, that is to say. the petitioning creditor must, on 
the day whrn he pr« s^nts his p. tition have in view 
some act of insolvency which the debtor has committed 
within the preceding three month*. He lias to see 
on that date, and on that date only what acts of insol- 
vency are available to him and he cannot nuke u»e of 
any act of insolvency which has been committed outside 
the period of three mo.iths as that has ceased to be an 
act of insolvency. The period is not one of limitation. 
Section to, G ncral Clause* Act, cannot be relied 
on *0 as to extend the time for presenting the petition 
on the re-opening of the Court wh*rc the period of 
three months after act of insolvency *xpirej duiing 1* e 
closing of the Court. A.I.R. >935 Mad. 857=1935 
M.VV.N. 885-69 M.L.J. 283 = 42 LAN. 330=58 Mad. 
794=158 I nd. Oas. 1 iF.IJ/. 

[Overruling A .I.R. 193} Mad. 294=150 Ind. Cas. 

339- 1 

S. 9 — ^1907', S. 6 (4) (c) — Presentation of peti- 
tion in wrong court — No extcubion of time. 

The time during whi* h an insolvency petition wai 
pending in a court not having junsdictiou cannot be 
deducted under section 6 of the Pro. Ins. Act. 39 Mad. 


74 = 29 M L.J 

• 451 = 2 7 l«»d. Cas. 144. 

S. 10. 

Synopsis. 

1. 

Burden of proof. 

2. 

Conditions for adjudication. 

3 

Debt. 

4 

Joint peiition. 

5 

Second petti ion. 

6 . 

Unable »o pay debts. 

7 . 

M isce .laneous. 


x. Burden of proof. 

S. to — Burden of proof — Existence of assets 

other than those disclosed — Proof by creditor. 

Where t lie debtor has filed a list of his asset*, he can- 
not l>e required to prove that he has no other pro- 


perty except the one mentioned in such list. It is 
for the creditors to prove affirmatively that he has pro- 
perty sufficient to satisfy his debts. 101 Ind. Cas, 624= 
A.I.R. 1927 Lah. 354. 

2. Conditions for adjudication. 

S. 10 — Scope. 

Where the debtor applies for adjudication as in- 
solvent under the Provincial Insolvency Act, he is only 
required to furni'h such proof as would satisfy the 
Court ihat there are prima facie grounds for believ- 
ing that the conditions l<,id down in S 10 of the Act 
exited and if he makes out a prima facie case he 
sh >u!d be a *jiid<cated as an insolvent. AIR. 1932 
Cal. 817=36 C.W.N. 698 = 59 Cal. 1279=55 C.L.J 
356= 140 Ind. Cas. 465. 


— — S. 10— -Possession of assets — Whether neces- 
sary for adjudication. 

A debtor has a statutory right of getting [himself 
adjudicated an insolvent il he satisfies the provisions of 
S. 10. The possession of assets is not a condition neces- 
sary for a debtor to prove befoie he is adjudicated 
insolvent. A.I.R. 1932 Mad. 237 = 62 M.L.J. 234= 
35 LAV. 148=137 Ind. Cas. 390. 

S. 10 — Debtor’s right to adjudication. 

If a debtor who has applied for being adjudicated as 
an insolvent gives prima facie proof ol his inability to 
pay his debts, the Court should make an order ol 
adjudication. (1931) 132 Ind. Cas. 11=31 P. L.R. 

1016. 


S. xo— Proof by debtor. 

Where a debtor applies to be declared an insolvent 
and show, ihat his as»rts exceed hii liabilities, he must 
show also that by the sale of his interests or after 
realization of bis assets a sum would not be secured 
which would enable him to pay his debts in full. 
105 lnd. Cas 560=9 L.L.J. 550=28 P.L.R. 468= 
A.I.R. 1928 Lah. 202, 


S. 10 — Proof by debtor — Procedure. 

Under the Act of 1Q20 it is a condition precedent to 
he presentation of an insolvency petition by a debtor 
hat he must show that he is unable to pay his debt j 
ind il he fails to satisfy the Court of his inability to 
lav hi. debts his petition mu*t under S 25 (2) be d»s- 
imsed. At this stage the Court is not required to 
nake a detailed or lengthy enquiry into the alleged 
liability of the appellant to pay his debts. It is not 
mended that there should be a regular trial of this 
natter at the very outs'-!. But at the same time it b 
v*cesraiy ihat ihc debtor must make out a prima 
Facie case to the satisfaction of the Court as to his 
liability to pay his debts. 'I hc onus of proof of all 
he essential conditions required under S. 10 I«es on 
)im, otherwise he has no locus standi to apply and 
11s application must h« di* missed. 105 Ind. Cas. 5*9 = 
L L J. 550 = 28 I*. L. R. 4 68=A. J. R. 1928 Lah, 




S. 10 — Proof by debt >r — Old and New Act. 

The words, ‘‘unless he is unable to pay l»is debts” 
have for the first time bern hroiurht in to the Act by 
the Act of 1920 in S. 10 corresponding to S. 6 of the 
Act of 1907 and therefore it is necessary for the 
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debtor to establish first that he is unable to pay his 
debts and then that either his debts amount to 
Rs. 500 or he i* under arrest or impri*onment in exe- 
cution of a decree of any Court for i he payment of 
money or an order of attachment in execupon of such 
a decree has been made and *s subsist ng against his 
property. Under the Old Art it was unnecessary for a 
person presenting an application to show that he is 
unable to pay his debts as the Old Art d-d not re- 
quire hirn to show that he was unable to pay his 
debts but this is a matter which the Court undrr the 
New Act has to investigate and it ran only investigate 
such matters on such materials as are placed before 
the Court by the party making the application for 
adjudication of insolvency. 69 Ind. Cas. 6a? = A I R. 
1924 Pat. 166. 

S. xo — Joint liability — Debts exceeding Rs. 500 

— Right to apply. 

A person is entitled to present an application for 
insolvency it he can ihow tint the debts payable by 
him whether alone or jointly with others amount to 
more than Rs. 500. 99 Ind. Cas. 524=A.I.R. 1927 

Lah. 108. 

S. 10— Debt over Rs. 500 —Right to apply. 

Where the dcbtois are jointly and sever l!y liable 
under a decree for Rs 500 each can rely on th*- d crce 
as showing that his debts are Rs. 5- o. 98 Ind. Cas. 4V 5 
= 27 P.L.R. 49=A.l R. 1926 Lah. 235. 

— — S. xo — ^1907!, S. 6 (3) - Person jointly and 

severally liable for Rs. 500 - If can apply. 

A person jointly and severally liable along with 
others for Rs. 500 or over under a decree against them 
all, is entitled to file an inso’vency petition under 
S. 6 (3) (a) of the Act. 9 N.L.R. 91 = 20 Ind. Cas. 258. 

S. 10— Subsequent arrest — Application present- 
ed while not under arrest— If can be continued 
on subsequent arrest 

Subsequent arrest of the petitioner dree not give h'rn 
a right to cot tinue an aopl cation which did not Ij«. 
when it was prr'cntcd, tl e petitioner not being under 
arrest at that date. 98 In '. Cas 885 = A. I. R. 1927 
Lah. 38. 


and he is in fact unable to pay his debts. 95 Ind. 
Cas. 297 = A.I R. 1926 Cal. 955. 

S. xo — Adjudication, grounds for. 

Where a deb'or is unable to pay his debts and the 
aifrtsaie less than the liabilities an Older rf adjudi- 
cation should be made. 89 Ind. Cas. 325 = 6 L-L J. 308 
= A.I.R. 1924 Lah. 724. 

Ss. xo, 25, 27 — (igo7\ S 8 . 6 ^ 15, 16 ( 1 ) — 

Application lor adjudication of debtor — Inquiry. 

Where a debtor'* petition ajleees facts entitling him 
to pre-cat his petition under S 6(3), ihe court is 
bound after enquiry to come to a decision as the 
matters spe ken of in S. 15 and to dismiss the petition 
under that Section or to make an o der of adjudication 
under S. 16(1). 40 All. 665= 16 A.L.J. 703=46 Ind. 
Cas. 733. 

— — Ss. xo, 25, 5— '1907), ^s. 6 13V 15 and 47 — Adju- 
dication— Power of Court — Ord f r refusing adjudi- 
cation — Petitioner able to pay bis own debts- — 
Cheating creditors — Ir regularity — Revision. 

Where a debtor who fulfill either of the conditions 
laid down in S. 6 (3) of the Piov. Ins. Act presents 
a petition to be adjudged insolvent the Court cannot 
di-miss the petition on the giound that the debtor 
will be able to pay his debts and that the application was 
really made to defraud hi*, creditors. 27 P.R 1918 = 
49 P.W R. 1918= 116 P.L.R 1918 = 44 Ind. Cas 850. 

Ss. xo. 25, 27— (i9o7\ Ss 6 (3I, »5 (1) and x6 — 

Adjudication — Abuse of the process of Court — 
Fraud. 

The words for any sufficient cause, in S. 15 (1) are 
governed by words 'satisfitd by the debtor' therein and 
the coui t cannot refuse adj- dication if the debtor is 
entitled to present his insolvency petition under 
S. (3) unit s- such pennon af pears to be an abuse of 
the process of 'he court. But no hmg short ol obvious 
fraud on the part of the debtur would make his 
position an abuse of ihe process of the court. 5 Bur. 
LT 277 = 6 L.B.R 14^=18 ind. Cas. 500 (F.B.). 

S s . xo, 25— (1907), Ss. 6 (3) and 15 — Sufficient 

cause. 


S. 10 — (1907), S. 6 (3) (a; and (b) — Application 

by debtor. 

The right of a debtor arretted in execution of a 
decree to present a petition of insolvency arises not 
under is. 6 (3) (a) but under S. 6 13) (b). 9 Ind. Cas. 

632 (Sind). 

S. xo— Failure to keep accounts — Disqualifi- 
cation for adjudication. 

It cannot be held that the failure to keep account 
hooks must IpRO facto disqualify a man fioin bring 
declared an insolvent. 9}} Ind Cas. goo — 27 P L.K. 73^ 
= A.I.R. 1927 Lah. 27. 


Quaere. — In opposing a petition for adjudication by 
the u eh lor can the creditor allege and prove bad faith 
or misconduct or can he only show that the debtor 
has not proved hi» right to petition under S. 6 (3). 
4 Bur.L-I’* 18 = g lud. Cas. 462. 

S s . 10, 25 ( 1907), S fl . 6 (3) and 15 — Adjudication 

— Power of Court. 

If the applicant can show the existence of one of the 
ilnce alieina i\e conditions laid down by S. 6 (3) of 
the Act. hu application cannot be dismissed under 
S. 15 on the ground that his assets arc considerably 
nu.rc than he ha- in his application ad nutted. 6 N.L.R. 
145 = 8 Ind. Cas 1115. 


S. 10 — Fictitious transfer *hortI} before appli- 
cation for adjudication — If ground of refusal of 
adjudication 

Application fur adjudication cannot be rejected on 
the ground 'hat die debtor has, shortly before apply- 
ing foe ndj tdic-ati *n transferred his property ficii'i-ously 
r i aao’her, it Ids debt? amount 10 more than Ri. 500 


S. 10 — (*907), S- 6 '3) — Interpretation of. 

The contingencies mrntionid in tub-section (3) of 
S. 6 are to he taken in ihe alternative and if any one 
<f them happens ihe debtor c**n present an insolvency 

petition. 15 C. W. N 244=12 C. I-,J. 445=7 Ind- 
Cas. 691. 
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S. xo-(i9o7), S. 6 (3)— Adjudication— Power of 

Court. 

When an insolvency petition has been put before a 
Court by a debtor under the Act 1907, the Court can 
dismiss the application only when it is satisfied that the 
debtor had no right to present the pen lion under 
S. 6 (3). 13 O.C. 94 = 6 Ind. Ca*. 748. 


3. Debt. 

— - S. 10 — Debt, what is- Rent decree. 

Money due under a rent decree is a “debt” within 
S. 6 (3) of the provincial Insolvency Act (III of 1907) 
and of S. 10(1) (a) of Act V of 1920. 60 Ind. Cas. 758 

= 19 A.L. J. 273 = A.I.R. 1921 All. 74. 

§ 10— Decree debt —Insolvent liable perso- 
nally chough not stated so— Right to be adjudged. 

In order to make a person liable to be declared an 
insolvent it is sufficient if he is personally liable for 
the debts though the decrees obtained by the creditors 
do not make him so liable. 118 Ind. Cas. 4Q4 — *9 2 9 
M W.N. 262= A. I R. 1929 Mad. 573. 


4. Joint Petition. 
S. 10 — Joint petition— Legality. 


The word “debtor” used in S. to which lays down 
the conditions on which the debtor’s petition may be 
presented may, under the General Clauses Act, S. 13* 
be interpreted in the plural; and if the conditions 
mentioned in S. 10 aforesaid arc satisfied, there is no 
other provision .n the Act in consequence of which a 
joint petition would not be maintainable. Undrr S. 5, 
Provincial Insolvency Act, the powers and procedure 
of the Court, in proceedings under the Provincial 
Insolvency Act, arc to be the same as in the exercise 
of its original civil jurisdiction. And the true test to 
apply is to see wheihrr a joint pet'bon treated as a 
plaint would be bad for multifai lousness. that is to 
say, fur misjoinder of causes of action or ol parties. 

Consequently, a joint petition by three brothers for 
adiudicaii >n is c •mpetmt unless the joint p- tit on 
treated as a plaint would l»e bad for multifarinusness. 
A I R , 9 ,5 Cal .74 = 60 C.L. J. *.,8 = 39 C.VV.N. .04 
= 134 Ind. Cas. 775. 


5. Second Petition. 

S. , 0 -Second application for adjudication — 

Condition precedent. 

it is incumbent upon the Insolvency Judge before 
granting pennis ion to bring a second application to 
come to a finding that the conditions of the last part 
of S. 10 have been fulfilled 

A person * as adjudged insolvent. He failed to 

apply lbrh.* discharge wiihm the P racr, ^ |1 / r, J 

and the adjudication was, iheirfoir annuli d H 

pi rented another application for ad J’^' C .;X ’ ion had 
there,,, to the fact that Ins previous atlj ndu ra in ad 

been annulled; but did not specifically ask p r 
to bring the s- cond application. . 1 h . c rnt {T aviri i 
creditor r*md the point that the insolvent av mg 
had a previous adjml.cation annulled, was not cut, I 
to bring a fresh appl cation. The r question wa, not 

considered by the Insolvency Court w h J ch . 
adjudged the petitioner insolvent, referring in the 


course of the order to the fact that the previous 
aojudication had bten annulled. There was no 
finding that the conditions in S. 10 were fulfilled: 

Held, that as there was no finding that the condi- 
tions under S. 10 were fulfilled, it could not be 
presumed that the Court permitted the second applica- 
tion only because the Court had referred in the order 
to the annulment of the first application. A.I.R* 
1937 Pesh. 85=173 Ind. Cas. 650. 



to — Res judicata — Second 


application. 


The fact that a person was unable to satisfy the 
Court when he filed an application for insolvency, that 
he was not able to pay his debts, cannot estop him 
from proving in a subsequent application that he w as 
unable to pay his debts and was entitled to be adjudi- 
cated an insolvent. A.I.R. 1934 Oudh 94=11 O.W.N. 
71=148 Ind. Cas. 245. 


S. xo— Fresh application— No discharge on 

prior adjudication— Fresh application, if lies. 

Under the Provincial Insolvency Act once a person 
has been declared an insolvent, it is not open to him 
to app'y for a second order of adjudication until he 
has obtained an order of discharge or until his previ- 
ous aojudication has hec-n annulled. 1 15 Ind. Cas. 
107 = 6 O.W N. ioo=A.I.R. 1929 Oudh 149. 


§ 10— First application for adjudication dis- 
missed for failure to produce evidence — Second 
application if barred. 


The dismissal of first petition for being adjudicated 
1 insolvent for failure to produce evidence does not 
ir the second petition on the general principles ol 
Judicata as there is in the caic of former applica- 
nt! Jo trial on the merits. .0 AL.J. 5*. Foil. 109 

o /- » - ^ __.0 I rtii 





-S 10 -Fresh petition— Creditors not taking 
•ns to receive rateable distribution out of 
» P ^,de > Droceedv — Insolvent also not applying 
r discharge -Order annulling adjudication— 
[plication ‘for leave to present fresh msol- 
ncy petition— Maintainability. 

.Vhere a y *r.o- of" 

,s ordered t PR > , hj assets were taken charge 
l ^ n ehToXi^ Receiver, which were sold and 
by *moun was deposited with him but none of 
: r mJrs a Dpearcd to receive the same, and 
'hS suggested that as the insolvent also had 
t applied for his discharge as directed by the 
urt the adjudication should be annulled, 
ere upon the District Tudgc, without giving 
v notice to the insolvent or to the other parties 
ncerned annulled 

plicant presented an application for leave to 
-sent a fresh insolvency petitfon. 

Held, that leave to present fre«h petition of 
lolvency should be granted as the estate o 
olvent was sfU under administration by the 
f , c 1 a I Receiver and consequently the insolvent 
vht have been under a reasonable impa ssion that 
need not apply till the assets held by the 
fficial Receiver had been distributed to the 

editors. 117 Ind Ca5* 237— A.LR. 1928 Lah. 45<* 
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S. 10 — Second application— Maintainability. 

Section 10 (2) implies that, apart from annul- 
ment a second petition lies. 101 Ind. Cas. 3*9 = 
1927 M W.N. 176=39 M. L.T. 118 = A.1.R. 1927 
Mad. 579. 

S. 10 — Insolvent applying for discharge — 

Court directing him to renew application six 
months hence— Failure to apply — Court annull- 
ing adjudication — Application under S. 10 (2) 
refused — Leave to appeal. 

Court directed an insolvent, who applied for 
discharge, to renew his application for discharge 
“six months hence,” but as no application was 
made within that period the adjudication was 
annulled under S 43. The insolvent applied under 
S. 10 (2) on the ground that he misunderstood the 
meaning of the Court's order. The Court how- 
ever did not think the excuse as reasonable and 
rejected the application. The insolvent appealed 
to the High Court: 

Held, that leave to appeal oueht, in the ciicum- 
stances, to be granted under S-75 (3). 

Held, further that the order of the Court was 
obscure and misleading and offered reasonable 
excuse so as to enable insolvent to file fr^sh 
petition ©f insolvency. 118 Ind. Cas. 332= A.I.R. 
1929 Pat. 184. 


6. Unable to pay debts s 

S. 10 — Unable to pay debts — Occupancy 

rights whether assets of insolvent. 

Where a person applies for adjudication, the fact 
that the land has some statutory restrictions is no 
ground to hold that it is not a realizable asset. 
Even the occupancy rights under the Punjab 
Tenancy Act form the assets of an insolvent, unit ss 
he showed that he had applied to the landlord and 
the landlord had refused to consent to the transfer 
of these rights but it is necessary to determine 
whether or not the landlords of the petitioner are 
prepared to consent in writing to the transfer of 
their occupancy rights. A.I.R. 19J5 Lain 183 = 
37 P .L R. 82= 153 Ind. Cas. 460. 

S. 10— Unable to pay his debts— Occupancy- 

rights of debtor, whether assets. 

As the occupancy rights in land can be Suld to a 
landlord, their value is to he taken into considera- 
tion is assessing the assets nf the insolvent having 
occupancy right in land. A.I.R. 1934 Lah. 133 = 
154 Ind. Cas. 365 (2). 

-S. 10— Unable to pay his debts, meaning of. 

When one of the landlords is willing to pur- 
chase the land of an occupancy-tenant the tenant 
cannot be said to he unable 10 pay his debts. 
A.I.R. 1934 Lah. 985=154 Ind. Cas. 605. 

- — S. 10— Occupancy rights if assets. 

The occupancy rights under Punjab Tenancy Act 
form the assets of an insolvent unless he shows 
that he had applied to the landlord and the landlord 
has refused the transfer of these lights. 27 P.L.R. 
4 22, Foil. 115 Ind- Cas. 423 = 30 P.L.R. 15 = A.I.R. 
1929 Lah. 392. 
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S. 10 — Debtor owning only occupancy 

rights — If proof of inability to pay. 

Unless it is shown that the landlords had refused 
to allow alienation of the occupancy rights, it can- 
not be said that the debtor Possessing those 
occupancy rights is unable to pay his debts. 99 Ind. 
Cas. 997 = 27 P.L.R. 422. 


S. 10-— Unable to pay debts, meaning of. 

Where the assets of an insolvent consisting of 
inalienable land and house, if realized by him were 
worth more than the debts but the difference 
between the assets and the debts on the most 
favourable showing was not very large: 

Held, that as the debts due were cash debts and 
the assets of the petitioner-appellant were not 
immediately realizable and in that sense, he 
might be said »o be unable to pay his debts, he 
might be declared an insolvent. A.I.R. 1934 Lah. 
63 = 148 Ind. Cas. 48. 

S. 10 — Assets and inability to pay. 

Where a person applies for adjudication, the fact 
that he cannot sell his land is no ground 
to hold that the land is not a realizable asset. 120 
Ind. Cas. 173= A.I.R. 1929 Lah. 573. 

S. 10 — Restriction on power of alienation— 

If material. 

The fact that the debtor’s power of alienation is 
in certain respects restricted by statute (in this case 
by the Punjab Alienation of Land Act) is a wholly 
immaterial circumstance in considering debtor’s in- 
ability to pay his debts. 105 Ind. Cas. 569=9 
L.L.J. 550 = 28 P.L.R. 468 = A.I.R 1928 Lah. 202. 

S. 10— Agriculturist in Punjab owning pro- 
perty five times his debts— No inability to pay. 

Section 10 should not be so strictly construed as 
to provide a means of defeating the provisions of 
the Land Alienation Act; ror does the section in- 
tend that where a sale of the whole of a man’s land 
would be necessary to provide sufficient money to 
pay Ins d< bts, the man should be debarred from 
seeking the protection of the Insolvency Court. 

Where the applicant himself showed the 
value of his land as five times the total of his 
debts: 

Held, it is obvious that he is not unable to pay 
them. 89 Ind. Cas. 585 = A.I.R. 1925 Lah. 630. 

S. 10 — Value of insolvent's property — Test. 

In judging the value of the insolvent’s property, 
the market value c.f the property is the test to be 
kept in view and not its produce. A.I.R, 1935 Pesh. 
168=159 Ind. Cas. 529. 

S. 10 — Unable to pay debts — Assets of 

debtor. 

Licences which are personal and not transferable 
ca not form assets in the insolvency. A.I.R. 1934 
PC. 1 = 39 L.W. 82=148 Ind. Ca s . 858 
(P. C.). 
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S. 10 — Liability to pay — Inquiry into genui- 
neness ol dems — Pioper stage. 

Where a person applies to be adjudicated as an 
tnsolvent, it there arc pnma racic grounds believ- 
ing that he is unable to pay his debts, the Court 
Should not hold an inquiry lor the purpose 
oi determining whether sym. ot tne debts mention- 
ed in his petition are real debts or whether there 
has been iraudulent concealment ot his property or 
wnetber he has transferred ms property benami 
to defraud his cred tois- These aie matters to be 
dealt with upo i the debtor’s application tor his 
discharge. A.I.R. 1934 Cal. 27 = 37 C.W.N. 841 = 
148 Ind. Cas. L>1. 


S. 10 — Inability to pay debts. 

Where, even after alienation of some of his pro- 
perties, the rem lining assets of a debtor still exceed 
tne total value of the debts, the debtor can-'ot 
be declared an insolvent on the ground of his in- 
ability to pay his d bis. The alienation made by 
him cannot amount to an act of insolvency. 
A.I.R. 1933 Lah. i62= 150 Ind. Cas. 651. 


S. 10— Father of insolvent rich— -If evidence 

of ability to pay. 

What insolvent has to show is that pritna 
facie his debts are more than Rs. 500 and that 
he is unable to pay the same. The fact that 
his father is a rich man, or that his father 
allows him to cultivate certain land is not 
sufficient to snow that he can pay the debts 
alleged to be due by him. Insolvency Court must 
make a full enquiry and take evidence as to the 
existence of the debts. an4 as to the capacity 
of the insolvent to pay or not to pay these 
debts. 106 Ind. Cas. 5/4=A.l.R. 1928 Lah. 237. 


S. 10— Inability to pay— Relations rich, if 

material. 

Under S. 10 a petitioner has to prove that 
he is unable to pay Ins debts. Therefore, a 
petition cannot be rejected on the ground that 
the petitioner’s relations are rich and that he 
would one day succeed to them and be able to 
pay off his his debts. 99 lad. Cas. 7 = A.I.R. 
1927 Lah. 136. 

S. 10— Finding about inability to pay— Ques- 
tion of fact. 

A finding that a Ju Ige is n°t satisfied that the 
debtors are unable t© pay their debts must be a 
finding arrived at like any other finding by a 
judicial tribunal in which the reason for so 
holding is stated in such a way that it may be 
checked against the evidence and weighed in the 
balance. It is not enough for a Judge to resort 
to mere negative and say: “I do not know you 
may be able or you may not, but I am not satis- 
fied." 80 Ind. Cas. 21=5 L.R.A.Civ. 615 = A.I.R. 
1924 All. 800. 


7. Miscellaneous. 

S. io — Discretion of District Court. 

To grant leave to appeal on an order parsed by the 
District Judge under S. io, para, a, it in the discretion 
of the District Court. The sUtute does not provide that 


leave may be granted on questions of fact; nor does ii 
provide that the District Court should not grant leaVe 
ou que*tioni> ol' fact. 104 Ind. Cas. 613 = A.I.R. 1928 
Pat. 23. 

S. 10 — Residence — Residence as given by 

debtor not denied or debtor cross-examined — 
Etfect. 

A person, especially a person in the financial position 
of the debtor, may not have any permanent or continu- 
ous residence, hence his octasional absence from a 
district does not affect the question ol residence. Where 
the debtor alleges a particular residence at the time of 
the petition aud files a verified statement and affidavits 
to that effect and the debtor was never cross-ex- 
amined on his aiiegatioDs: 

Held, that the residence as given by the debtor must 
be accepted. 73 Ind. Cas. 74 =, 9 2 3 M.W.N. 328«* 
A.I.R. 1923 Mad. 585=45 M.L.J. 129. 

— S. xi — Carrying on business — Landed proprie- 
tor letting land to tenants etc., whether carrying 
on business. 

A landed proprietor letting his land to his tenants, 
making advances to them collecting their crops in pay- 
ment of his rent and re-payment of advances and selling 
the produce with the intention of thereby gain- 
ing and continuing to gain his livelihood can be said to 
be carrying on business. A man’s business consists of 
the continuous series of activities which occupy his time, 
attention aud labour and which are carried on with the 
intention of thereby gaining and continuing to gain his 
livelihood. A«I.R. 1937 Rang. 128=14 Rang. 758= 
169 Ind. Cas. 764. 

S. 11— Jurisdiction over person carrying on 

business through agent. 

The jurisdiction of the Insolvency Courts is limited 
aud does not extend to administer the estate of a 
foreigner who had lived and died in foreign territory, 
who bad committed no act of bankruptcy in British 
India, and whose estate or the bulk of it was in a 
fureign territory, merely and solely because he happened 
to be interested as a partner in a firm carrying on busi- 
ness in British India and thereby bringing the adminis- 
tration of his estate by a British Court in direct conflict 
with the administration of his estate bv the foreign 
territory. A.I.R. 1936 Sind 175 = 29 SL.R. 410—104 

Ind. Cas. m 3 * 

S. 11— Business through agent— Jurisdiction of 

Court to adjudicate. 

Where a firm carries on business through agents at a 
particular place the Courts of that place have jurisdic- 
tion to adjudicate thtm insolvents though its principal 
centie of business may be elsewhere. 83 Ind. Cas. 135*" 
A.I.R. 19 2 5 Sind 153. 

S. 11 — Insolvent residing in different place*— 

Application to the Court in which bis ancestral 
property >8 situated —Presentation If proper. 

In order that proceedings may be vitiated on the 
ground of picscnta'ion to the wrong Court, two matters 
must co exist; ihe objection must be taken at the earliest 
possible opportunity and there must be a consequent 
failure of justice. Tne presentation of the petition is not 
to the wrong Court where the insolvent has been resid- 
ing in different places and his ancestral house and lands 
are within the territorial jurisdiction of the Court m 
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which the petition is presented. 93 Ind. Cas. 9*4=1925 
M.W.N. 797=23 M.L.W. 353 =a. 1 .R. 19.16 Mad. 228. 

S. xi (>907), S. 6 (a) — Jurisdiction — Applicant, 
servant in one district and having a holding in 
another. 

A Court can entertain insolvency petition of a person 
working as a domestic servant witnin its jmhdiction 
though he has got property beyond its jurisdiction. 2s 
Ind. Cas. 41 (Oudh). 

S' ix (> 9 ° 7 )« S. 6 (2) — Jurisdiction — Ordinary 
Residence — insolvency petition — Forum . 

A petition by a cieditor to adjudge his debtor 
insolvent, is not entertainable by a District Court within 
whose jurisdiction the debtor dies not ordinarily reride 
or personally works for gain wiihin S. 6 (2) of the Act. 
Mere temporary residence with a relative does not give 
jurisdiction. 18 C.W.N. 1050 = 20 Iud. Cas. 370. 

S. 11 — (1907), S. 6 (a)— -Jurisdiction of Court — 
Residence. 

A temporary residence of a petitioner for insolvency 
for a time and for a particular purpose within the 
jurisdiction of the court will give the court juriad'rt ion 
to deal with an application for insolvency. 17 C.W.N. 
4 ° 5 = i 5 C.L.J. 457 = 14 Ind. Cas. 980. 

s. XI — (I 9 ° 7 )» s. 6 (a) — Jurisdiction — Insolvency 

Insolvency debtor arrested or imprisoned — 
“Or' 1 ,— Construction of. 

A debtor who has been arrested or imprisoned in 
execution of a decree may present an insolvency peti- 
tion to the Court having jurisdiction either in the local 
area where he is in custody or where he resides or 
carries on business. The word ‘or’ in S. 6 of the Pro- 
vincial Insolvency Act is used in the sense of giving 
the debtor an alternative choice. It dors not restrict 
the debtor to present his insolvency petition only to 
the ‘Court within whose jurisdiction he is in custody. 
5 S.L.R. 259-. 15 Ind. Cas. 830. 

11— Objection in appeal — Question of 

jurisdiction — Duty of Court. 

An objection on the ground of absence of jurisdiction 
in the Court which made the adjudication cannot be 
taken notice of in appeal unless the Court » satisfied 
that there has been a failure of justice. Ji6 Ind. Cas. 
229=21 M.L.W. 52=A.I.K. 1925 Mad. 483. 

Ss. 12, 18 — Scope. 

The provisions 01 Si. 12 and 18, Provincial Insolvency 
Act do not convert an insolvency petition into a 
plaint. They simply make some specific provisions in 
the Code relating to plaints applicable to insolvency 
petitions. A.I.R. 1940 Cal. 244 = 1 L.JC (1940) 1 Cal. 
344 = 71 C.L.J. 3 >G =44 C.W.N. 333 = 189 Ind. Cat. 
667. 


Ss. 12,24 — f , 907 '» Ss. 6 and 14— Act of insol- 
vency — Prool of — Statement of insolvent. 

The statement by a debtor in answer to an applica- 
tion by a creditor to have the debtor declared insol- 
vent which shows that he has committed an act of 
insolvency is ample proof thereof and of the right 
of the creditor l«» file the application. 18 Ind. Cas. 
72^ (AH-)- 


S. 13 — Applicability — Application under S. 55 

U)« 

The application under S 55 (4), Civil P. C., for being 
declared an insolvent 1 eed not necessarily be an appli- 
cation containing all the particulars required by S. 13 
ol the Provincial Insolvency Aet. A.I.R. 1931 Bom. 
444=33 Bom. L.R. 820=134 Ind. Ca*. 718. 


S. 13 — Duty of debtor. 

Section 13 imposes upon the petitioning debtor the 
obligation to state the amount and particulars of all 
his propei ty and of bis debts and he is to make a 
statement that he is unable to pay the debts. A.I.R. 

1933 Pat. 43 = 13 P.L.T. 714=12 Pat. 107=141 ind. 
Cas. 223. 


S. 13 — Share in joint family — Failure to in- 
clude in schedule — Effect. 

In order to determine whether a person is unable to 
pay his debts, the value of his interest in the joint 
family ol which he is a member has to be taken into 
account. Where he does not show such value in the 
schedule of assets, his failure amounts to non-compli- 
ance with the provisions of S. 13 (e), and his petition 
for insolvency will stand dismissed. A.I.R. 1933 All. 
841 = 1933 A.L.J. 943=147 Ind. Cas. n. 


— — S. 13 — Inability to pay debts — Onus of proof — 
Statement of insolvent as witness prima facie 
proof. 


The onus of proving inability to pay their debts it on 
the persons who apply to be adjudicated as insolvent! 
and if they fraudulently suppress any assets, they are 
criminally liable. Where ihc insolvent goes into the 
witness-box and denies any assets other than those 
given in the list filed, this should be taken as prima 
facie proof unless there is something on the record to 
the contrary. A.I.R. 1935 Lah. 213 = 35 P.L.R. 184 (1) 
= 147 Ind. Cas. 679 (1). 


S- 13 Inability to pay — Evidence. 

Phillips, Offg. C. J. — The allegation of inability to 
pay the debts is a substantial part of the debtor** claim 
to be declared insolvent, and. if ihat fact is not proved 
he would not be entitled to present a petition. 108 Ind. 
Cas. 208=1928 M.W.N. 62 =A I.R. 1928 Mad. 394. 

S. 13— Fictitious debts in petition— Dismissal 

of petition — Legality. 

The mere fact that ioine of the debts entered in the 
petition are fictitious would not by itself justify an 
order ol dismissal o» the petition, though it could be 
taken into consideration at the time of discharge and 
other action also could be taken against the petitioner 
il considered advisable. 12G Ind. Cas. ig 2 =A I R 
1930 Lah. 738. 


as 


*3 11; 25-11907), Ss. 11 (d), i 5 . 

An application of an insolvent in fact cannot be 
dismissed me, ely because of the mention by him of 
some bogus debts m his schedule. The insolvent can 
be suitably dcah w,th by the District Judge under the 
Act il the insolvent » guilty of any act of bad faith in 
drawing up his schedule. 26 Ind. Cas. 24 ( \ll ) 


, f * 1 . 3 ( V- (d) fe ) " (,9 ° 7) ’ Ss - 11 (d ’ (®), 15 (X 

— Adjudication-M.b.statement ol amounts 
value of property, etc.— Effect 
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The fact that an insolvent has mir-stated the amount 
and particulars of all the pecuniary claims against him 
and has not given a true account of the value and 
particulars of all his property in his petition does not 
disentitle him to an order of adjudication. 19 Ind. Cas. 
685 (Cal. J. 

S. 13 ( 2) — Petition by creditor — Ability of 

debtor to pay debt — Onus. 

Where an insolvency peiition is presented by a 
creditor, the onus is on the debtor to satisfy the Court 
that he is able to pay his debts, as the creditor is not 
requirrd by S. 13 (2) of the Provincial Insolvency Act 
to aver in his petition that the debtor is unable to pay 
his debt. A.I.R. 1949 E. P. 359 = 51 P.L.R. 172. 

S. 13 — Acts of insolvency — Time and place of 

commission — Duty of petitioning creditor to 
specify. 

There is no doubt that it is necessary for the peti- 
tioni r g creditor to allege the acts of insolvency complain- 
ed of by him iu the petition and specify particulars a* 
to the time and place ol their commission. A.I.R. 1949 
E.P. 359=5* P.L.R. 172. 

S. 13 —Contents and amendments. 

Adjudication of a debtor as an insolvent at the in- 
stance of the creditors involves considerable disgrace and 
legal disabilities to the debtor, thcreforec it » s all the 
more necessary that the act of insolvency alleged to 
have been committed by him should be clearly and 
precisely described in the insolvency petition to enable 
the debtor to meet the charges brought against him and 
u..L*,s the facts alleged bring the debtor s conduct well 

within the ambit of the statute, the Court should stay 
its hands both in the matter of adjudication and the 
appointment ol interim Receiver. Further no amend- 
ment should be allowed except on strong grounds. 

A.I.R. 1932 Lab. 643=33 P.L.R. 992— 14 L. 117-14° 
Ind. Cas. 275. 

S. 13— Application for adjudication— Content*. 

In a petition for adjudication as well as the adjudica- 
tion order, the exact acts of insolvency together with 
the dales should he carefully particularised. If the 
petition does not give exact particulars of the act or the 
dates the proper thing to do is to insist on amendment 
or to throw it out altogether. A.I.R. 1932 Cal. 290 = 35 
C.W.N. 567 — i37 I“ d - Cas - 3'- 


guilty of some misconduct in the course of the insol- 
vency proceedings is not the correct principle. The 
internts of the the creditors also ought to be taken into 
consideration in deciding the matter. A.I.R. 1939 Lah. 
190 = 41 P.L.R. 76 = 183 Ind. Cas. 45. 

S. 14 — Leave to withdraw petition — Grant 

of — Notice to all parties concerned necessary. 

172 Ind. Cas. 388=39 P.L.R. i82=A.I.R. 1937 

Lah. 631. 

S. 14 — Non-petitioning creditors — Leave 

granted to petitioning creditors to withdraw petition — 
Non-petitioning creditors served with notice under 
S 19 but not with one of intention to withdraw 
petition — Non-petitioning creditors appealing to 
District Judge — District Judge remanding case for 
opportunity being given to appellants to object to 
withdrawal — Legality of order. 

The Insolvency Judge permitted certain petitioning 
creditors to withdraw their petition under S. 14* 
Certain non-petitioning creditors were given notice 
under S. 19, but not one of the date of withdrawal 
or of intention to withdraw. District Judge on appeal 
by non-petitioning creditors set aside the order per- 
mitting withdrawal and remanded case for opportunity 
being given to appellants before him to object to order 
of withdrawal. 

Held, that the non-petitioning creditors had locus 
standi to appeal, and the order of the District Judge 
was quite just. 31 P.L R. 665=A.I.R. *93° Lain. 
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S. 14— Scope for withdrawal. 

A petition for insolvency cannot be withdrawn under 
Section 14 except with Court’s permission. 85 Ind. 
Cas. 303 = 20 M.L.VV. 88o = A.I.R. 1925 Mad. 242. 

S. 14— (1907), S. 7. 

A petition for insolvency cannot be withdrawn after 
an order of adjudication has been made. 10 S.L.R. 
47 = 35 Ind. Cas. 539. 

S. 15 — Joint petition. 

A single petition for adjudication is maintainable 
against two or more persons liable on joint debt, 
where each is guilty of acts of insolvency during the 
continuance of a joint debt. A.I.R. 1931 Lah. 384 == 
130 Ind. Cas. 783. 


S. 13 — Contents of petition — Omission to 

mention that act complained of was done with 
intent to defeat or delay creditor* — Effect. 

When there is no allegation that the act complained 
of was cominmitted with intent to defeat or delay the 

creditors of the alleged debtors, the omission to make 

the allegation cannot he icgarded merely as a lorrnal 
delect but must be treat' d as a latlurc to allege an 
essential ingr-dicnt of the act of insolvency and appli- 
cation for leave to make such an amendment more 
than three months after the date of the alleged act ol 
insolvency ought not to be granted. A.l.K. 1934 Kang. 
87=12 Rang. 150=15* lud. Cas. 190. 

S. 14 -Withdrawal of potltion -Principle gran- 
ting leave. 

I he principle that a debtor should always be allowed 
to withdraw his petition for insolvency unless hr is 


S. 15— Consolidation of petitions— Petitions 

cannot be consolidated before admission. 

Section 15 docs not empower the Court to pass an 
order ol' consolidation of a petition for insolvency 
before it is admitted and before an opportunity has 
been afforded to the other parties concerned of show- 
ing that ‘he petition is not competent. Prima facie, 
that section refcis to consolidation of insolvency 
petitions after they are admitted and pre supposes 
that such petitions are oihcrwhc competent. A.I.R. 
1931 Sind 65=130 Ind. Cas. 559. 

*S, 16— Object. 

The object of S. 16 is to prevent other creditors from 
being injured by the action of one creditor who b. 
reason of collusion or otherwise, may not diligently 
prosecute the petition. If it is to be regarded as 4 
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new petition, this object is frustrated, and there is no 
purpose of having a section of the kind. If the 
original petition had proceeded up to the adjudication 
or it another creditor whose debt was not barred by 
the date of substitution had been substituted, and he 
had obtained an order of adjudication, the applicant’s 
debt which was not barred by the date of the peti- 

iV\Vl 0 T Ul 2 be P roved - A.I.R- 1938 Oudh 206=1938 
O.W.N. 871 = 14 Luck. 164=177 md. Gas. 392 (F.B.). 

S. 16 — Scope and object. 

Where a petitioning creditor, who is a representa- 
tive of the whole body of creditors comes to an 
arrangement with the debtor and seeks not to prosecute 
his application for adjudication of the debtor as insol- 
vent any further, it cannot possibly be said that he is 
still proceeding with due diligence. o n the contrary, 
there seems to be a failure to proceed with due diligence 
in the highest degree, and in the ordinary way, it 
is a case where an order of substitution under S. 16 
should be made. If the creditor seeking substitution 
15 to file a fresh application for the adjudication 
of the debtors, he will be met with every plea 
available to them, and the ultimate result of that 
litigation cannot be foreseen at this stage. A.I.R 
1938 Oudh 101 =1938 O.W.N, 230=13 Luck. 7*7 = 
X 73 Ind. Gas. 631. ^ /D/ 


— “S. 16 — Scope. 

Section 16 contemplates a petition that is alive and 
is not dead, a petition that is proceeding and has not 
been dismissed. A.I.R. 1933 Rang. 251=11 Rang. 

407-147 Ind. Cas. 299 (a). 


7 T~ S , s - * 6 and 9 (*) («)— : Petition under S. q (1) 
(c) dismissed for default— Application by another 
creditor to substitute — Court has inherent power 
to restore under S. i 5I> Civil P. C. 


It is desirable that the Court before making an order 
ol dismissal should wait for some time especially as 
b. 1 6 provides a special procedure which enables any 
ere dill or to have his name brought on record as a 
petitioner if the original petitioner docs not 
proceed with due diligence on his petition. It is not 
necessaiy that the Court should wait indefinitely 
before passing an order dismissing the application lor 
default. But some intimation by way of a notice on 
the Court s notice-board that in the absence of any 
further steps being taken to continue the proceedings 
the application would be dismissed on a particular 
date should be given to the panics interested. S. 16 

* SP T a P ro . v,8i<JI J which enables another 
credit'or to be substituted when the original peti- 

net'bin ° C Vi 0t P K r .° ceed with d » c diligence on his 
petu on. The object is to serve as a check on the 

Iraud of either Ihe debtor or the creditor who has 

Snrl^S d ,c. he n aF ! P k Ca A i0n ^ for insolvency. Hence 
under S. 151, Civil P. G., Court has inherent powers 

to restore an application under S. 9 (1) (c). Insol- 
vency Act, filed by a creditor dismissed for default at 
the instance of another creditor who applies under 
b. ib for substituting his name in place ol the peti- 
tioning creditor. A.I.R, 1946 Bom. 20 = 47 Bom. r R. 
441 — I.L.R. 1945 Bjm. 734. 


— S. 16 Substitution of petitioning creditor — 
Uuty of substituted creditor. 

The object of S. 16 is to pi event other creditors 
rom being injured by the arlio/i of one creditor who 
>y reason of collusion or otherwise, may not diligently 
prosecute the petition and it gives the second creditor 
12 — F. Y. D.— 79 


the benefit of the date of the original petition, no 
matter how much later may be the date of his own 
introduction into this case; and there is no reason on 
principle why a second creditor should not have the 
benefit of that date not only in tegard to the question 
of whether his own debt is barred by limitation, but in 
regard to the question of the act of insolvency of the 
insolvent himself. The mere accident of the fact that 
the creditor who has filed the petition should turn out 
not to have been qualified to do so will not prevent a 
subsequent creditor, who, but for that petition, might 
? ve ^ have filed one himselt, fiom taking advantage of 
its date. The creditor substituted under S. 16 cannot 
be Compelled to prove the qualification of the original 
creditor to file a peiition. A.I.R. 1942 Mad. 172 = 
I.L.R. (1942) Mad. 316=54 L.W. 548 = 0941) 2 
M *L. J. 778 = 1941 M.W.N. 994 = 201 Ind* Cas. 109. 

S. x6 — Condition precedent for substitution. 

Unless a finding is arrived at by the Insolvency 
Court that the petitioning creditor is not proceeding 
on his application with due diligence, no order of 
substitution can be made, because that is a condition 
precedent under S. 16. Further, when once a Court 
grants leave to the petitioning creditor to withdraw 
his petition without making an order under S. 16, it 
can be reasonably urged that the Court was satisfied 
with the conduct of the petitioning creditor and did 
not suspect any want of diligence on his part. A.I.R. 
1940 Lab. 470=191 Ind. Cas. 654. 


— S. 16 — Substitution of substituted creditor. 

The substitution contemplated by S. 16 is that a 
creditor who has been substituted in place of the origi- 
nal creditor can in his turn, be substituted by another 
creditor and soon. A.I.R. ^38 Oudh 206 = 1938 
O.W.N. 871=14 Luck. 164=177 Ind. Cas. 392 (F.B.). 


-S. *6— Order of substitution by implication, 

An express order of substitution is not necessary 
under S. 16 and substitution can be inferred from the 
Court continuing proceedings in the application of the 
creditor applying to be substituted under that section. 
A.I.R. 1938 Oudh 206—1938 O.W.N. 871 = 14 Luck. 
164 = 177 Ind. Cas. 392 (F.B.). 

~ ~ 8. 16 Substitution, when not allowed. 

Alter a creditor had filed a petition for the adjudi- 
cation ol the debtor as insolvent, it was intimated to 
the Court that the petitioning creditors and the 
insolvents had come to an agreement w ith regard to 
the matter; on this intimation the petition was dis- 
nu>srd by the Court, js’o other creditor was given 
nonce ol the application based on the settlement 
v/hicli 1 e.‘ ultcd »n ihe dismissal of the petition. Some 
mon tiis later, .mother creditor applied to be substituted 
lot the original petitioning creditor; 

Held, that with due regard to the meaning of S. 16, 
die subsequent creditor could not be substituted in the 
place ot ihe original creditor and that the only 
course open to him was to file a fresh petition. A I R 

(^(DB) 8 ' 25 ’” 11 Ku,g. 407=147 lad. Cas. 299 


S. iG Substitution of creditor after throe* 
months of act of insolvency, legality of. 


Under S. 16, die 
to substitute for the 


Insolvency Court has jurisdiction 
original fx-titioning creditor any 
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other creditor even though the application for substitu- 
tion is not presented within three months of the act 
of insolvency alleged in the petition tor adjudication. 
A.I.R. 1932 All. 147= * 93 * A.L.J. 1089 = 54 All. 72 = 
135 Ind. Cas. 250. 

S. iG — Original petition validly presented — 

Petitioner not proceeding with due diligence— 
Rights of other creditors to be snbstituted. 

If the original petition by a creditor to get a debtor 
adjudicated iniolvent is validly presented and the 
case is one in which the petitioner does not pioceed 
with due diligence on his petition it is open to persons 
to come in at creditors at any lime while the insol- 
vency proceedings are pending and it is open to 
the Court to substitute them as petitioners for the 
original petitioner; the effect of such substitution 
would be that they take the place of the first peti- 
tioner ab initio and are entitled to prosecute the 
original petition as if it were there own petition so 
that no question of the necessity for a tresh act of 
Insolvency could arise. 122 Ind. Cas. 285 = 7 Rang. 
785 = A.I.R. 1929 Rang. 291. 

S. id — Debt barred at date of substitution— 

Right of creditor. 

Where the petitioning creditor does not proceed 
with the petition, any otner creditor can be substitut- 
ed though the debt due to latter had become barred 
by the date of substitution, provided it was enforce- 
able on the date of original petition, no Ind. Cas. 
611=151 Mad. 594=28 M.L.W. 304=1928 M.W.N. 
391 = A.I.R. 1928 Mad. 608=55 M.L. J. 168. 


S, x6 — Decree without leave — Waiver of 

objection by party — Validity of deciee. 

The fact that no leave was obtained docs not of 
itself render the subsequent decree void, but when 
question of leave was waived by the defence, a decree 
passed after such waiver cannot be deemed to be a 
nullity. 98 Ind. Cas. 446=A.I.R. 1927 Mad. 201. 

— — S. 17— Adjudication order after debtor’s 

death. 

Section 17 contemplates an adjudication order even 
after the death of the debtor. A.I.R. 1944 Cal. 37 °“ 
48 C.W.N. 714. 


— — S. 17 — Power of Court to adjudicate. 

Where a petitioner files an application for adjudging 
himself as an insolvent and dies before he is so 
adjudicated, the Insolvency Court has still jurisdic- 
tion to adjudicate the petitioner as an insolvent after 
his death under the Provincial Insolvency Act, as 
• proceedings in the matter, would include the 
adjudication of the insolvent after his death subse- 
quent to the presentation of the application. 109 
lad. Cas. 94=51 Mad - 344=>928 M W JN. 237-27 
M.L.W. 437 = A.I.R- 1928 Mad. 476 = 54 M.L.J. 505- 

S 17— Abatement on death of insolvent. 

There is nothing in the Prov. Insol. Act which 
would justify the view that the death of the debtor or 
insolvent brings about a complete abatement of the 
proceeding and there is no right surviving to the heir* 
«.f the deceased. 

Where an insolvent die* during the pendency of his 
appeal against the orders on his application against ad- 


judication the appeal does not abate and hia heirs can 
continue the appeal. A.I.R. 1937 All. 435=1937 
A-L.J 49i = I.L.R. (1937) All. 616= 1937 A.W.R. 413= 
170 Ind. Cas. 535. 

S. 17— Death of insolvent — Automatic termina- 
tion of proceedings. 

Ordinarily, insolvency proceedings will not terminate 
until there is a discharge of the insolvent. But the 
matter is otherwise when the insolvent is dead. In 
such a case, there is an automatic discharge of the 
insolvent and where the prooerly has been distributed 
prior to bis death, the proceedings must automatically 
be held to have terminated. A.I.R. 1933 Lah. 997 ™ 
147 Ind. Cas. 695. 

S . 17— DiBmisgal of creditor** petition— Appeal 

— - Death of debtor — Abatement, 

Where a petition by the creditors to adjudicate the 
debtor as an insolvent is dismissed and during the pen- 
dency of an appeal by the creditors against the order 
of dismissal the debtor dies, the appeal abates and the 
proceedings cannot be resurrected against the legal re* 
pres'entatives of the debtor. A.I.R. * 93 a Lah. 121 =32 

P.L.R. 809=13 Lah. 396=135 Ind. Cas. 196. 


S. 17 — Death while appeal pending — Appeal by 

creditor against the order of adjudication — Debtor 
dying during pendency of appeal — Abatement of 
appeal. 

An appeal preferred against the adjudication of an 
insolvent abates on his death, as such an order is 
purely personal to the insolvent. The right to sue 
does not survive within the meaning of O. 22, R. 4* on 
the death of an insolvent respondent. 69 P.R. 18881 
Foil. 107 Ind. Cas. 281=9 Lah. 306=29 P.L.R. 399— 
A.I.R. 1928 Lah. 1 19. 


S. 17— Death before adjudication — Procedure. 

Under S. 17 an application by a debtor or a creditor 
for adjudicating himself an insolvent filed while he 
was alive can be continued and adjudicated even after 
his death. 

A creditor made an application for a debtor being 
declared an insolvent and the debtor died befoic the 
adjudication. The Court ordered the proceedings to 
be continued in presence of the heirs of the deceased 
who were to be brought on record for the purpose of 
realization and distribution of the debtor s assets. 


Held, that under S. 17 *he order of A C T °£ rt wa “ a 
competent order. 34 6. W. N. 445 — A.I.R. 1930 
Cal. 590. 


S,, 17, 53, 54— Death of debtor before adjudi- 
cation but after petition— Official Receiver ot 
creditors, if can apply to set aside voidable 
alienations— Order of Co a rt not in proper form — • 
Construction of order. 

When a debtor against whom a petition in insolvency 
has been presented dies before adjudication and the 
proceedings are continued under S. 17, the Official 
Receiver or creditors can invoke the power of the Court 
to set aside settlements and alienations voidable under 
Ss. 53 and 54. 

If in such a case, the Court has passed an erroneous 
order adjudging the estate of the deceased debtor as 
insolvent instead of the debtor himself under the bona 
fide belief that that is the proper order to be passed 
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thco the order of adjudication should be read, under- 
stood and given effect to as if ihe debtor himself has 
been adjudicated. 


The Prov. Insol. Act does not contain any provision 
similar to Ss. 108 and 109 of the Presi. Towns Insol- 
vency Act corresponding to S. 130 of the English Bank- 
ruptcy Act empowering the Insolvency Court to admi- 
nister insolvent estates. Therefore, considerations and 
decisions applicable to that power must not be confused 
with cases falling within S. 17. A.I.R. 1933 Mad 25 
= 1932 MAV N. 1102 = 63 M.L.J. 727 = 37 L. W, 75= 
141 Ind. Cas. 822. 


S. 17 Effect of death on Receiver’s possession. 

On the death of an insolvent whose property has 
vested in the Receiver, tie Receiver is not divested of 
that property. The heirs of the insolvent can bring 
a suit to show that the insolvent’s debts were tainted 
with immorality, or were otherwise not binding upon 
them. But in other respects, the insolvent’s death does 
not affect the insolvency proceedings. 88 Ind. Cas 

558=7 LX. J. 131=26 P.L.R. i 86=A.I.R. 1925 
Lah. 366. J 


< 

Where the proceedings in insolvency are continued 
after the death of the insolvent in the name of his 
representatives, the court must permit him to be 
present and cross-examine the creditors in retpect of 
their claims according to S. 24 (3) read with S. 5 of 
the Act. 57 Ind. Cas. 810 (Cal.). 

S. 18 — Date of admission of application. 

An insolvency petition was presented on July 3. The 
Court ordered “check and file emergency.” it was 
checked and was filed and on the same day, the Court 
further ordered that publication charges should be 
depositrd Lyjuly 7. On July 7, notice and publication 
were ordered: 

Held, that the date of admission was July 3 and not 
July 7. No doubt the. order to issue notice may cons- 
titute the act of admission in many cates but cannot 
be a universal rule of law. A.I.R, 1942 Mad. 88=1941 
M.W.N. 852= (1941) 2 M.L J. 918=201 Ind. Cas. 238. 


■ — S. 18— Date of admission of insolvency peti- 
tion. 


Ss. * 7 . 28— (1907) — Ss. 10 and 16— Death of 
insolvent — Effect off. 

r T ? r an . inioIvent does not affect the power 

of the Official Receiver to distribute the assets of the 
insolvent vested in him by an order of adjudication. 
9 Ind. Cas. 633. (Sind). J 


S. 17 — Death of insolvent— Liability of heirs. 

Property of a deceased insolvent vested in the Receiver, 
although presumed to be ancestral, can be made exempt 
from sale after the death of the insolvent only if his 
heirs succeed in showing that the debts of the deceased 
were tainted with immorality or we r e otherwise illegal 
A I.R. 1925 Lah. 366, Foil. 31 Punj. L. R. 842=' 
A.I.R. 1930 Lah. 1034. J T 


S» 17 Continuation of proceedings. 

Section 17 applies to a case of a debtor dying be 
fore the order of adjudication, whether the petition fo 
adjudication was presented by a creditor or by th 
debtor. Ex parte sharp, 34 W. R. 550, not Appr 
no Ind. Cas. 167 = 51 Mad. 405 = 27 M.L.W. 508 = 
A.I.R. 1928 Mad. 480 = 55 M.L.J. 235. 


S. 17— Legal representatives— Addition of, 
on death of insolvent. 

By reason of the death of the insolvent, the pro- 
ceedings in insolvency do not abate. 

The Court has power to bring on the record of 
the insolvency proceedings the n<,mrs of the legal 
representatives ol the deceased insolvent. 59 Ind. Cas. 
51=9 P.L.R. 1921 =A. I.R. 1921 Lah. 331. 


-S. 17 — Legal Representatives— Addition of, 

on death of insolvent. 

There is no law that upon the death of an insolvent 
who has been adjudicated as such, his legal represen- 
tatives should be brought on the record in his place. 
66. Ind. Cas. 893 = 3 L. L. J. 5 = A.I.R. 1921 Lah. 223. 

Ss. 17, 33 “ (*907), Ss. 10 and 24 (3)— Rights of 
r epr es enta t i ve 8 . 


The date of admission of insolvency petition must be 
deemed to be at least the date when the Court passed 
an order requiring the insolvent to furnish security for 
attendance. A.I.R. 1940 Lah. 166=42 P.L.R. 29=188 
Ind. Cas. 833. 

— ■ — S. 18 — Date of admission of petition. 

The date on which an applicant is asked to furnish 
security for his regular attendance in Court can be 
regarded as date of admission of the imolveucy peti- 
tion. A.I.R. 1936 Lah. 885=38 P.LR. 1148 = 167 
Ind. Cas. 837. 


— S. 19 — Fixing of date after admission. 

Section 19 merely provides that the date is to be 
fixed after the admission of the petition; it does not 
follow that it is necessary to be fixed at the same time 
or on the same date. A.I.R. 1936 Lah. 885 = 38 P.L.R. 
1148=167 Ind. Cas. 837, 


S. 19 ( 1) and Rules framed under the Act, 

R« 21 (3) (as amended in 1946) — Creditor’s petition 
for adjudication — Notice to transferees of debtor — 
Necessity. 

Under R. 21. Cl. (3) of the Rules under the Provin- 
cial Insolvency Act, as amended in 1946 the transferees 
of a debtor’s property are entitled to notice when a 
petition for the adjudication of the debtor is filed by a 
creditor. An order of adjudication passed without 
notice to such transferees is unsustainable. 1950 
M.W.N. 82=A.I.R. i9-,o Mad. 386 = (i95o) i M.L.J. 

1 * 3 - 


Ss. 19 and 27 — Provisions of S. 19 are manda- 
tory — Court not dismissing insolvency petition — 
Order of adjudication must be made. 

Provisions of S. 19, Provincial Insolvency Act, arc 
mandatory and the Court, on admitting insolvency 
petition, must issue notice to the creditors. 

Unless the Court dismisses insolvency petition, it mus* 
make an order of adjudication. A.I.R. 1945 Oudh 
3«9 = 1 9 5 O.YV.N. (C.C.) 298=1945 A.W.R. (C.C), 
212—822 Ind. Ca*. 128. 
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S. 19 (2) — Notice under — Application of 

S. 86, Civil P.C. 

In insolvency proceedings, it cannot be said that the 
Sovereign himself is directly subjected to any form of 
legal process. It is true that notice of the hearing of 
the petition is given to him under S. 19(2), so that if 
he wishes to intervene, he can do so and appear at the 
hearing. If he docs not wish to intervene, he is under 
no obligation to do so and the hearing proceeds. The 
mere issue of a notice of this kind can hardly _ be 
described as legal process so as to attract the applica- 
tion ofS. 86, Civil P.C. , to the insolvency proceedings. 
A.I.R. 1940 Cal. 244=1. L.R. (1940) 1 Cal. 344 = 7 * 
C.L.J. 316=44 C.W.N. 333 = 189 Ind. Cas. 667. 

S. i 9 — Absence of notice — Effect. 

Where no prejudice has been caused to the petitioner 
by reason of the absence of the requisite notice under 
S. 19, there is no valid ground for interference with 
the order of adjudication. A.I.R. 1935 412=* 158 

Ind. Cas. 94. 

S. 19 (2) — Applicability. 

There is no authority for holding that Sub-S. (2). 
S. 19, only applies to the case of a petition by the 
debtor. 93 Ind. Cas. go3 = A.I.R. 1926 Lah. 360. 


S. 19 — Notice in Gazette — Legality. 

The notification of a petition for insolvency in the 
local official Gazeite is not illegal. 93 Ind. Cas. 903 — 
A.I.R. 1926 Lah. 360. 

S. 19 (2)— (1907), S. 12 (2)— Private notice. 

An order of adjudication passed after private notice 
to all the creditors (without a general notice as required 
by law) is of no avail and should be set aside. 3 L.»* • 
495 = 34 lad. Cas. 696. 

Ss. 19 («) (3). 75 ( 3 )— ( I 9 ° 7 )» Sa< 12 (*) < 3 >* 46 ( 3 ) 

— Notice. 

There is nothing in S. 12 (3) of the Act to warrant 
the contention that notice is not necessary to other 
creditors in a petition by one creditor 
to adjudge his debtor insolvent and an appeal 
against an order of adjudication passed on the petition 
nt one creditor will be under S. 46 (3) to the High 

Court at the instance of another creditor if the Court 
declined to add him as a party. I L.W. I0i2=(igi4) 
M.W.N. 899=26 Ind. Cas. 282. 

S. 19 — Procedure —Petition by creditor. 

It is unfair on the part of the Court to order the 
debtor in every case to file inventories of his property 
and list ol debts due from them to others, without 
petitioning creditors having first established their right 
10 present the petition. In the absence of circumstances 
to justify such an order it is necessary for the Court to 
proceed under S. 24 by calling upon the. petitioning 
creditors to establish their rights as defined in S. 19 to 
present a petition before taking any other action 
against the debtor. 1 19 Ind. Cas. 753=A.I-R. > 9 2 9 

Lah. 636. 

S. 20 — Appointment on creditor’s petition. 

On a creditor’s application for adjudication unless 
the Court is satisfied that the applicant for appoint- 
ment hat a fair chance ol success, no Receiver should 


be appointed at his instance. A.I.R. * 93 a Lab. 643 = 
33 P.L.R. 992 = 14 L. 117=140 Ind. Cas. 275. 

/ 

S. 20 — Interim Receiver — When to be 

appointed. 

An ad interim Receiver should ordinarily be appointed 
in cases where the property of the insolvent has to be 
preserved from destruction or disappearance. 3 L.W. 
250=32 Ind. Cas. 897. 

S. 20— Vesting of property in interim 

Receiver. 

Where an ad interim Receiver is appointed under 
S. 20, the properly of the debtor does not vest in the 
Receiver unless the Court makes a further order vesting 
the properly in him. A.I.R. 193 * Pat. 70 ( 7 2 ) = 9 Pa*» 
945=130 Ind. Cas. 38. 

S. 20 — Appointment of interim Receiver- 

Vesting of property. 

The order of the appointment of the interim 
Receiver has not got the same effect as the vesting 
order or the order of adjudication. Its efftet is that, he 
will have such of the powers conferrable on a Receiver 
appointed under the C.P. Code as the Court may 
direct. 102 Ind. Cas. 444 = * 9*7 M.W.N, 245=26 
M.LW. 171 =A I.R. 1927 Mad. 693=53 M.LJ. 142. 


S. 20 —Interim Receiver appointed under ■ 

Powers — Insolvency Court if can accord sanction 
to Such Receiver to institute suit against third 
parties to recover possession of property of 
insolvents in their hands. 


According to the provisions of S. 20 of the Proving 
:ial Insolvency Act an interim Receiver has such of 
the powers conferrable on a Receiver appointed under 
the C.P. Code, as the Court may direct. There is 
nothing in the Provincial Insolvency Act which 
prevents the Insolvency Court from according sanction 
to an interim Receiver to institute suits _ even against 
third parties for the vindication of the rights of the 
debtors in respect of whom an insolvency petition 1 
pending. Hence a suit by an interim Receiver to 
recover possession of the property °f *h c t ns °* vcn ® 

which has passed into the hands of third parties 

maintainable. 1 . L.R. (1946) 

1946 M.W.N. 37 = A.I.R. 1946 Mad. 2 o 2 = (i 94 6) . 

M.L.T. 1. 


Ss. 20, 28— Interim and Official Receiver 

Difference in powers of— Attachment of insolvent s pro- 
perty by creditors is not invalidated by appointment 
ol Recevier before attachment. 

The powers of an interim Receiver are not defined 
in S. 20 and in the absence of such a definition, he 
can only be, as provided by the section, entitled to 
take immediate pos<ession of such of the debtor’s 
property as may be directed by the Court. Once he 
has taken possession of the properly, his powers would 
be those which could have been conferred on a Receiver 
appointed under the Civil P. C. * It would, therefore, 
follow that the interim Receiver does not derive his 
power by reason of his appointment but in virtue of 
his taking possession of the property under the order* 
of the Court. His appointment has not the same effect 
as tlie effect of the appointment of an Official 
Receiver after adjudication. It is only after adjudica* 
tion that an insolvent can be said to be divested of his 
property. It is only then and not till then that th 
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property would vest in the Official Receiver but before 
the adjudication, the debtor continues to be the legal 
owner of the property. The attachment of the insoi- 
vent s property by his creditors cannot therefore, be 
invalid o n account of the appointment of an interim 
Receiver before the attachment. A.I.R. igsq Mad. 
438=49 L.W. 422= 1939 M.W.N. 270= 189 Ind. Cas. 
335 . 


— Ss 20, a 1 fa)— Appointment of Receiver— 

Court should direct which powers are to be exercised 
by him— Attachment by Receiver of third persons’* 
property acting on information of creditors— Objection 
-—Receiver should stay hands until objection is 
decided. J 

Even if an interim Receiver is not appointed by the 
Court at the time of the petition of insolvency, the 
order of the Court appoin*ing the Receiver subsequently 
but before adjudication purports to be one under S. 20 
and the Court should give direction as to which of the 
powers ordinarily conferable upon a Receiver appoin- 
ted under the Civil P. C. should be exercisable by the 
Receiver. y 

The Court asked the Receiver to take charge of the 
properly of the insolvent. The Receiver attached certain 
property which belonged to the third person. on the 
information of the creditors that it belonged to the insol- 
vent. The third person objected and claimed the pro- 
perty as his own: 

Held, that the Receiver should have stayed his 
hands until the question of whether or not the property 
was the property of the debtor had been determined by 
the Court. A.I.R. 1938 Cal. 182-66 C. L. J. 61 

— I.L.R. (1938) 1 Cal. 245— 176 Ind. C-a*. 437. 

~ — s * 20 — Powers of interim Receiver— C. P. Code, 
O. 40, R. 1 (d). 

, T1 ? e ‘and’ before Cl. (d), R. 1, O. 4 o, means 
also or in addition to*; i.e., the powers conferred 
under Cl. (d) arc in addition to all or any of the powers 
conferred under O. 40, R. . fa), (b) or fc). Again 
in U.(U) power can be conferred upon the Receiver 
to realize property, i.e., to reduce the property into 
possession. It is obvious that this cannot relate to 
property of which the Receiver has been put into 
possession. A I.R. 1937 Mad. 589=1937 M.W.N. 262 
= 45 LAV. 771 = 1 7 , Ind. Cas. 220. 


S. 20 Status and powers of interim Receiver. 


Whatever the Receiver rightly does with regard to 
the property, he does it simply as the agent of the 
owner of the property or the person interested in the 
property. 


Where an interim Receiver 0 f the insolvent** pro- 
perty appointed under S. 20 i* ordered to exercise all 
powers of the owner under O. 40, R. 1 (d), Civil P. C. t 
and i* also expreisly empowered to act under O. 21' 
R. 89, Civil P. C. to let aside the sale of the said 
immovable properly after raising the necessary founds, 
his appointment divest* the insolvent of all control over 
the property and operate* as an injunction restraining 
him from interfering with the possession of the same 
or taking any action in regard thereto. The interim 
Receiver is competent to apply to set aside sale under 
O. 2i,. R. 89, as the insolvent, would have been com- 
petent (o to do but for the appointment of the interim 

A I * R - *937 Mad. 589=45 LAV. 771=1937 
M-VV.N. 262=171 Ind. Ca». 220. 


S» 20 “Thereupon,” meaning of — Powers of 
interim Receiver. 


The word ‘thereupon’ in S. 20 does not mean that 
he 1*. not clothed with the necessary power to act in 
relation to the property until he take* possession. On 
the other hand, it seem* to indicate that on a direction 
P cln g given by the Court empowering him to take 
immediate possession, he gets clothed with all the 
powers that are necessary to enable him to get such 
possession and one of the powers contemplated under 
O. 40, R. 1 (d) is realization of the property which 
would also include reduction of the property into his 
possession. A.I.R. 1937 Mad. 589 = 1937 M.W.N. 262 

= 45 L.W. 7 7 i«i 7 i Ind. Cas. 220. 


Ss. 20, 56, 4 — Interim Receiver — Powers of — 

Court’s power to remove person in possession. 

Where an interim Receiver takes possession of the 
property belonging to insolvents in possession of the 
insolvents, not in their own right but as lessees under 
the mortgagee with whom it had been previously 
mortgaged with possesison, an Insolvency Court cannot 
order the delivery of possession to the mortgagee before 
an order of adjudication is made against the debtors. 
If the Receiver is willing to discharge the obligation 
attached to property, the possession should remain with 
him, otherwise the insolvent tenant *hall have to be let 
in possession. 

Principles deducible from the provisions of law con- 
tained in Ss. 20, 56, are (a) An interim Receiver may 
be appointed by any Insolvency Court with directions 
to take immediate possession of the property of the 
alleged insolvents; (b) The powers to be exercised by 
an interim Receiver shall be determined by the Court 
with reference to O. 40 of the Civil P. C. ; (c) To ensure 
compliance with its order, the Insolvency Court can 
remove a person in whole possession such property is, 
but it cannot remove any person whom the insolvent 
has not a present right so to remove. It would he 
evident, therefore, that the only order that a Court 
can pass within the four corners of law is to direct an 
interim Receiver to take possession of the property and 
the only manner in which it can enforce its order is to 
remove the person in possession provided that that person 
does not come within the purview of the proviso to sub- 
S. (3) of S. 56. It cannot, therefore, pass any order which 
may amount to the divesting of any person of the posses- 
sion oi the properly who ha* a present right to retain 
that posiestion against the insolvents. A.T.R. 1934 Lah. 
1006—36 P.L.R. 205=156 Ind. Cas. 278. 

S. 20 — Statue of interim Receiver — Receiver, 

whether representative of debtor— Objection by Re- 
ceiver to execution against debtor’s property — Second 
appeal — Ad interim Receiver, powers of. 

The question whether a Receiver in insolvency is or 
is not a representative of the debtor for the purposes of 
.V 47, Cavil P. C., depends upon the purpose and nature 
ol the application made by the Receiver. 1 or some 
purposes, he would be entitled as representing the judg- 
ment-debtor to litigate matters under S. 47 of the Code- 
but where he cornrs to the executing Court for the 
purpose of saving that as the judgment debtor’s pro- 
perty now belongs to .he Receiver, the Court cannot 
sell for the judgment-debtor's debt that which is the 
property of another person because it has verted in the 
Receiver for the benefit of the creditors, then for 
that purpose, the Receiver is not a representative of 
the judgment-debtor, but a third party making a claim 

and no second appeal lies from an order made on such 
an application. 
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An interim Receiver cannot represent the debtor and 
make an application under S. 47, Civil P. C. A.I.R. 
1932 Cal. 203=35 C.W.N. 971 = 136 Ind. Cas. 593. 

— S. 20 — Interim Receiver — Powers of. 

A Receiver appointed under S. 20 does not have all 
the powers of a Receiver appointed af er adjudication but 
it is necessary for the Court to make an order under 
that section in which the Court may in its discretion 
direct him to take immediate posression of the property 
or any part thereof. On the other hand in the case of 
a Receiver appointed under S. 56, the property im- 
mediately vests in him from the moment of his appoint- 
ment. 9 Pat. 945=A.I.R. 1931 Pat. 70=130 Ind. 
Cas. 38. 


S. 20 — Powers of interim Receiver — Applica- 
tion under O. 21, R. 9 o, C.P.C. 

An interim Receiver appointed under S. 20, Provin- 
cial Insolvency Act, :an apply under O. 21, R. 90, 
C. P. Code, he being a person whose interests are affec- 
ted by the sale and this is all the more so when the 
debtor, in charge of whose property he is placed, is 
later adjudged insolvent. 109 Ind. Cas. 148 = I9 2 8 
M.W.N. 2i6 = A.I.R. 1928 Mad. 454. 


— — S. 20. 

There is apparently no provision under which the 
Court can make a vesting order before adjudication, 
but the interim Receiver has very much the same rights 
and liabilities as a Receiver, for S. 56, Insolvency Act, 
applies its provisions so far as may be to interim 
Receiver. ’* 109 Ind. Cas. 148=1928 M.W.N. 216 

~ A.I.R. 1928 Mad. 454. 


■ -S. 20 — Applicability of C. P. C. 

An interim Receiver docs not possess the powers of 
the Official Receiver and has under S. 20 only the 
powers of a Receiver appointed under the C. P. Code, 
and is not clothed even with those powers till he takes 
possession of the debtor's properties. 93 Ind. Cas. 877 
= 23 M. L. W. 300 = A. I. R. 1926 Mad. 432 = 50 

M. L.J. 6G5. 

S. 20 — Interim Receiver — Applicability of O. 21 

R. 89, C. P. C. 

The interim Receiver by virtue of his appointment 
under S. 20 of the Provincial Insolvency Act, has no 
power to act under O. 21, R. 89, C. P* Code, in 
absence of the Court’s order authorising him to so act. 
93 Ind. Cas. 271 = 23 M.L.W. 145=1926 M.W.N. 159 
= A.I.R. 1926 Mad. 357=5° M L J- 2 39- 

S 20— Powera of Co u rt to lease occupancy 

land. 

An Insolvency Court has no power to lease out 
occupancy land of an insolvent even for the period o 
one year. A.I.R. 1934 Nag. 231=17 N. L. J. 163— 
15 1 Ind. Cas. 889. 

S. 21 (1)— Fresh aecarity, legality of. 

A Court has inherent jurisdiction in cases where 
Court accepts the security furnished hy a petitioner in 
insolvency but on objections by the other side, finds it 
insufficient to demand fresh security if it is satisfied that 
the security which has already . been given is not 
sufficient. It is fair to presume in such cases that a 
fraud ha« been committed on the Court or, in any 


case, that the Court has acted tinder a misapprehension 
in accepting the security. A.I.R. »935 Lah. 148=158 
Ind. Cat. 371 (ij. 

, • rfi n j r 

s. 21 (1) and (3)— Arrest— Order to appear and 

adjudication in default — Order of arrest— 
Legality. 

When the Court has only ordered the debtor to 
appear in Court to answer the allegations made against 
him, the penalty for his not appearing being an adjudi- 
cation order in the absence of the insolvent, the Court 
is not justified in issuing a warrant for the arrest of the 
debior. Such order cannot be deemed to be under 
Cl. (1). It can be only be passed under Cl. (3), S. 21. 

A.I.R. 1929 Lah. 808. 


S B . 21(2), 28 f2), 56 (3), 4-Power of Insol- 
vency Court before and after adjudication — 
Insolvent’s property in custody of third persen 
who sets np title to it— Procedure for recover- 
ing possession of soch property— Creditor pro- 
ceeding with Court’s permission— Position of 
Third party’s proceedings to get back property 
—All creditors, if should be joined. 

There is a wide difference between tbe position and 
powers of tbe Insolvency Court before and after 
adjudication. Before adjudication, the debtor conti- 
nues in possession of the property and is, subject to 
the provisions of ihe Act, entitled to deal with it 
like any other owner. Therefore, in order to prevent 
alienations and waste, the Insolvency Court is em- 
powered under S. 21 (2) to order attachment by 
actual seizure of the whole or any part of the pro- 
perty, provided the conditions laid down in the pro- 
viso obtain. But these powers of attachment are 
limited to the poiition before adjudication, and they 
are not as wide as the powers of attachment conferred 
upon a Civil Court under the Civil P C. nor is it 
possible to resort to the wider powers of the Civil 
Courts under S. 5, because that section applies the 
procedure of the Civil Courts “subject to. the 
provisions of the Act.” After adjudication, the position 
changes entiieljr. Under S. 28 (2), the .whole of the 
insolvent’s property immediately vests in the Court 
or the Receiver, and when there is no Receiver, the 
Court is invested with all the rights and is authorised to 
exercise all the powers conferred on a Receiver y 
the Act under S. 58. One of these rights is the right 
to actual physical possession of the insolvent s P r ®P cr Y 
by the Receiver, and in order to enforce that right, the 
Court is empowered under S. 56 (3) to remove any 
perron who is in posses. ion or custody of the insol- 
vent’s property, from such po.session or custody, 
subject, however, to the important proviso of that 

section. 


The Court has no powers under S. 56 summarily to 
direct a third person to deliver up possession of pro- 
perty of which he is in poisession if he sets up a title 
however flimsy, to it. The only power the Court 
ha* in such circumstances is to try the issue whether 
the insolvent is entitled to the property or not under 
S. 4. But before that can be done, a proper application 
has to be presented by the Receiver, when there is one, 
or by suen one of the crediiors or other person 
interested in preserving the insolvent’s estate as the 
Court authorises toad when there is not. But the 
person who proceeds is cither the Court ©r the 
Receiver and not a creditor. Even when a .creditor 
is authorised to act, he is acting as an agent of the 
Court and has no right or tide to ihe property itselt, 
not even a right to possession. Jf hp succeeds 
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property parses to the Court and not to the creditor 
who conducted the proceedings. Caies may arise in 
which the Court or the Receiver, enters into possesion 
without obstruction because the person claiming the 
right to the property is not present to object or because 
for some other reason, he has omitted to do so, and 
then he is obliged to institute proceedings for the 
recovery of possession. In such a suit, the whole body 
of creditors need not be joined. 

It is a cardinal rule of justice that no party should 
suffer for an error or omission of the Court when a 
duty is cast on the Court itself for acting or refraining 
from acting. A.I.R. 1939 Nag. 10=1938 N.L.J. 384- 
I.L.R. (1941) Nag. 696 = 179 Ind. Cas. 943. 


S. ar (a) — Attachment, nature of — Duty of 

Court. 

Section 21 (2) contemplates an order of attachment 
which is analogous to an attachment before judgment 
and the provisions of Civil P.C. apply to such attach- 
ments by virtue of the provisions of S. 5, Provincial 
Insolvency Act. There is, however, an impoi tant 
proviso to S. 21 under which the Court has to be 
satisfied first as to whether the necessary conditions 
for making an order under S. 21 are present or Dot. 
A.I.R. 1938 Cal. 182 = 66 C.L.J. 6i=I.L.R. (1938) 1 
Cal. 245 = 176 Ind. Cas. 437, 


1 S. 2f— Object — Attachment — Property not 

included in assets by debtor— Claim by debtor’s wife 
— No adjudication into claim— Order for attachment, 
legality of. 

Where the creditor applied for the attachment of 
a house not included in the schedule of assets filed by 
the debtor, but the debtor’s wife claimed it as her 
own, and the Court ordered attachment before any 
adjudication into the claim made by the wifei 

Held, that the order of attachment should be set 
adde. 

The summary powers conferred on the Courts by 
S. 21 arc intended to prevent the the debtor from 
making a w ay with what is his property, documents 
and books of account which might be used against 
him, property that he might run away with and take 
a w ay out of the reach of the creditors. A.I.R. n m 
Cal. 76 = 36 C.W.N. 741 =59 C. 1338 = 56 C.L.J. 307- 
142 Ind. Cas. 72. 

“ S. 21 (3) (1907), S. 13 (3) — Attachment under 

s - '3 ( 3 ^ -Objection— Duty of court— Whether alleged 
owner bound to wait for appeal under S. 22. 

% 

A court is bound to investigate an objection of an 
alleged owner of the property attached under S. 13 (3) 
An attachment under S. 13 (3) is analogous to an 
attachment before judgment under C. P. C., Or. 38 
Rr. 5 — 12. It is open to an objector of the attachment 
under S. 13 (3), to wait and appeal under S. 22 but be 
is not bound to do so and can question the order of 
attachment itself. 36 All. 65 = 12 A.L.J. 24=24 Ind. Cas 
73 a. 


S. a I— Deposit by debtor — Insolvency 

proceedings pending — Deposit by debtor — Right of 
petitioning creditor to withdraw amount. 

Where money is deposited in Court by the debtor 
during the pendency of Insolvency proceedings against 
him. It ought to be kept in Court and the petitioning 
creditor should not be allowed to withdraw it during 


continuance of Insolvency proceedings. A.I.R. 1929 
Rang. 338. 


S. 21 — Discretion. 

The powers under Ss. 21 and 22 axe entirely in tho 
discretion of the Court and the High Court should 
not in second appeal interfere with that discretion. 93 
Ind. Cas. 903 = A.I.R. 1926 Lah. 360. 


Sb. ai, 28 (a) (b) — (1907), Ss. 13 (4) and 16 (a) 

(b)— C.P.C., S. 55. 

If a prisoner under arrest neglects to apply to be 
declared an insolvent and is committed to prison 
under S. 55 of the C.P. Code he cannot obtain his 
release simply on the admission ofbis subsequent peti- 
tion of insolvency under S. 13 but only upon the ad- 
judication thereon under S. 16 (2) (b). 4 S.L.R. 47 
= 11 Cr.L.J. 501—7 Ind. Cas. 606. 


*• M — Applicability — Powers of Court. 

The Insolvency Court has power to issue such pro- 
cesses as prohibition and injunction in order to prevent 
alienation of his property by the debtor. 

The debtor is not liable under S. 22 on the credior’s 
petition at least until he has due notice of the same. 
A.I.R. 1936 Nag. 237 = 1. L.R. (1937) Nag. 185 = 38 
Cr.L.J. 230= 166 Ind. Cas. 303. 


S. 22— Applicability — Debtor’s duty to produce 

account books. 

The first part of S. 22 does not apply to a case when 
an order has been made on a creditor’s petition. Al- 
though, owing to the bad drafting of the section, the 
first part of the section may seem to apply to both classes 
of orders, it was never intended to be applicable to 
the case of an order made on a creditor’s petition. The 
second part of the section applies to both classes of 
cases and to all stages of the proceedings that follow 
the order admitting the petition leaving it to the 
Court or the Receiver to make the requisition at the 
appropriate stag**. The use of the word ‘debtor’ and 
not the word ‘insolvent,’ dors not suggest that the 
section was meant to be operative only up to the or- 
der of adjudication. The expression “generally do all 
such acts and things in relation to his property as may 
be required by the Court’’ is sufficiently wide to in- 
clude the production of account books in respect of 
the business. A.I.R. 1934 Cal. 409 — 35 Cr.L.J. 937 
= 38 C.W.N. 642 — 61 Cal. 537 = 149 Ind. Caj. 352. 

S. a* Debtor’s application — Procedure to 

be followed — Account books, production of— State- 

ments of petitioning debtor — Duty of Court. 

It ij incumbent upon the petitioning debtor under 
S. 22 when his petition is admitted, to produce al] his 
hooks of account. The statements in the petition by 
themselve,, if merely repeated formally in the evidence 
are not su' ,: cient prims facie grounds for believing 
such statements. 

It is the duty of the Court to be satisfied prima 
facie and after following the necessary procedure and 
making the necessary investigation to come to a con- 
clusion that the statements by the debtor are true 

A.I.R 1933 Pat. 43- ,3 P.L.T. 714^12 Pat. 107= 141 
Ind. Caj. 223. 
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S. 23 — Applicability — Debtor under arrest by 

Revenae Court. 

Since the revenue officer is not a “Court'* and an 
arrear of land revenue is not the amount of a '‘decree , 
it follows that a debtor who is under arrest or im- 
prisonment by reason of the order of a revenue officer 
made under the provisions of S. 45, Land and 
Revenue Act, is not “under arrest or imprisonment in 
execution of the decree of any Court” and that the 
provisions of S- 23 ( 1 ) Insolvency Act, have no appli- 
cation to the case of such a debtor. Therefore, the 
Insolvency Court has no jurisdiction to order the 
release of respondents under that section. 109 Ind. 
Cas. 145 = 5 Rang. 806= A. I. R. 1928 Rang. 81. 


S. 23 — Person arrested under Sec. *o, Sind 

Encumbered Estates Act. 

Where a person is arrested under the orders of the 
Manager, Encumbered Estates, under the provisions 
of S. 10 of the Sind Encumbered Estates Act read 
with S. 157 of the Bombay Land Revenue Code, the 
Insolvency Court has no jurisdiction to grant him an 
interim order of protection as he is not under arrest in 
execution of a decree of any Court for payment of 
money. 99 Ind. Cas. 930 = 7 A. I. Cr. R. 345 = 2 ° 
Cr. L.J. 194= A.I.R. 1927 Sind 123. 


— — S. 23 — Effect on maintenance order under S. 
488, Criminal P. C. 

Order under S. 488, Criminal P. C. Person failing 
to comply— Magistrate sentencing him — Subsequent 
insolvency and order under S. 23 ( 0 , Prov. Insol. 

Act— Order under S. 23 (0 or the insolvency is not 
conclusive of the fact that there is sufficient cause Tor 
non-compliance with order under S. 488, Criminal 
p. G. The question is one of fact which the Magis- 

trate has to decide himself. Magistrate cannot, only on 
this ground, set aside his own order of sentence. 
A.I.R. 1940 Mad. 697=1940 M. W. N. 237 = (i? 4 o) «• 
M. L.J. 868=51 L. W. 718 = 1. L. R. (1940) Mad. 
692=41 Cr. L.J. 785= 189 Ind. Cas. 692. 


S. 23 — Ad interim protection order. 

Where, pending an application <or adjudication, a 
warrant for arrest of the alleged insolvent was issued 
in exccuiion of a money-decree but actual arrest was 
nut affected and he applied to the Insolvency Court 
for an order of piotection; 

Held, that the Court had no power to pass an ad 
interim protection order. A.I.R. 1934 Lab. 113 = 148 
Ind. Cas. 975. 


Ss. 23, 31— Power to grant protection order 

before adjudication. 

The Cou 1 1 has no power to grant protection to an 
insolvent before his adjudication though after adjudi- 
cation it has power to do so under S. 3 *> ant *. before 
adjudication under S. 23, the Court may if he is under 
arrest in execution of the decree of any Court , order 
his release. A.I.R. 1932 Rang. 51 = 10 Rang. 7 , = 33 
Cr. L.J. 435 =, 37 I»d. Gas. 36 . 


— — S. 23 — Right 
judication. 


to protection — Before 



Before adjudication insolvent has no right to be 
protected unless he is arrested in execution of a decree. 
8o Ind. Cas. 938=20 M. L. W. 870 = 1924 M. W .N, 
836= A.I.R. 1924 Mad. 893«=»47 M.L. J. 530, 


— — S. 23 — Re-arrest. 

With respect to the statements made prior to the 
insolvency and those made afterwards an order for 
re-arrest can be made. 1934 M. W. N. 1144. 

S. 23 — Refusal to release — Reasons. 

Th provisions of the section are not mandatory 
but the Court is bound to record its reasons in writing 
for refusing to release the petitioner. 83 Ind. Cas. 
877*3 Pat. 543=6 P L.T. 203= A.I.R. 1924 Pat. 559. 

S. 24. - 1 

Synopsis. 

s. Appeal 

2. Enquiry by Court 

j. Examination of debtor— Sub-S. (a) 

4. ‘Re. judicata* 

5. Miscellaneous. 

z. Appeal. 

Ss. 24, 25, 19, 75 (2)— Creditor’s petition— 

Omission to verify— Mere irregularity— Petition struck 
off— Legality — Order, whether amounts to dismissal— 
Right of appeal. 

After a notice under S. 19 has been issued to the 
other parties concerned and they have appeared before 
the Court, the only final orders that the Court can 
pass are either to adjudicate the debtor an insolvent or 
dismiss the petition. An order refusing permission to 
verify the petition and striking off the petition after 
notice has been i«ued amounts to an order 
dismissing the petition for insolvency and is appealable 
A.I.R. 1932 Lah. 28= 133 Ind. Cas. 626. 


2. Enquiry by Court. 


S B . 24, 25— Debtor’s petition— Proof by creditor 

that debtor is able to pay his debts— Dismissal of peti- 
tion. 


When the Court dismisses a debtor’s petition, on proof 
icing supplied by the creditor that the debtor has assets 
vhich he has not mentioned in the petition, which can 
>c utilized in paying debts, the Court doe. ntn 
rxcced its jurisdiction with reference to 5 . 24. 1940 

_ . . _ c a T I A/ me 
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S . a4 ( a ) —Procedure— Examination of parties* 


witnesses, 


Section does not say that debtor must be examined 
after the examination of creditor’s witnesses. Creditors 
can prove their right to present petition even by exa- 
mination of the debtor, examination of creditor g wit- 
nesses before the debtor’s examination is not 
necessary. 1942 N.L J. 409. 


S. 24 — Enquiry, nature of — Genuineness of 

debts — Some debts fictitious— Effect. 

In » he summary enquiry under S. 24, it is not proper 
to go into tbe question whether the debts mentioned 
are real debts but the Court has to see whether prlma 
facie the person applying to he adjudicated insolvent 
is unable to pay his debts; the mere fact that some 
of the debts entered in the petition are fictitious would 
not, by itself justify an order of dismissal 01 
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petition, though it could be taken into consideration 
at the time of discharge. A.I.R. 1938 Lah. 490=40 
P.L.R. 3i6 = I.L.R. (1938) Lab. 535=177 Ind. Cas. 

217. 

S. 24 — Powers of Court in matters of evi- 
dence. 

In insolvency proceedings, at the stage of ad- 
judication, the Court is enabled to deal summarily 
with the opposition by the creditor, that is to say, the 
Court must listen to such evidence as the debtor may 
care .to adduce and the debtor may be cross-examined, 
and if the Judge is sati ficd after such hearing, he may 
refuse to hear any further evidence and may grant the 
adjudication. Bui if the Court it inclined to hear any 
evidence presented by the creditor, he is entitled to 
hear such evidence. He may, if he likes, hear the 
evidence and may hear as much evidence as he may 
think fit in the circumstances which will vary, of course, 
according to the difficulty of the case. A.I.R. 1936 
Pat. 18= 16 P.L-T. 833 = 2 B.R. 172 (2)= 15 Pat. 177 = 
160 Ind. Cas. 153 (F.B.). 

-S. 24 — Enquiry — Duty of Court— Dismissal of 

petition for withholding accounts — Legality. 

No elaborate enquiry is required at the initial stage of 
bankruptcy proceedings when the petitioner is a debtor. 
It has to be seen whether the petitioner has made out a 
prixna facie case for adjudication which requires proof 
of the following two facts: 1 That his debts exceed Rs. 
500; and 2. That he is unable to pav these debts. The 
fact that the petitioner is acting mala fide by keeping 
back account books does not arise at this stage at all. 
Where the petition is dismissed merely because the Court 
suspects that there were account books which the 
petitioner has not produced before it, the Court com- 
mits a material irregularity and the order is open to 
be interfered with in revision. A.I.R. 1936 Pcsh. 102 = 
162 Ind. Cas. 2/3. 

S. 24— Debtor’s application— Consideration — 

Concealment of accounts. 

On a debtor’s application to be adjudicated insolvent 
only two questions arise, namely, whether his debts 
amount to Rs. 500 or over and whether he is unable to 
pay his debts, and on consideration and determination 
of these two points, the application of debtor succeeds 
or fails. The fact of the debtor's having concealed his 
accounts is not a ground on which the application can 
be dismissed. A.I.R. J933 Lah. 330=34 P.L.R. 69 = 
142 Ind. Cas. 690. 

S. 24— Debtor’s petition— Court's duty to take 

creditor's evidence. 

Where a debtor applied to be adjudicated an insol- 
vent, and the creditors contended that though the 
debtor had been arrested once in execution, yet there 
was no reason to believe that he was unable to pay 
his debts, or anything more than unwilling to pay his 
debts, although the Court under S. 24 (1) (a), is not 
bound to do so, yet it is entitled to hear further evi- 
dence. In fact under such circumstances, the Court 
is bound to take the evidence tendered to it and to 
pass orders refusing to adjudicate the petitioner if neces- 
sary. A.I.R. 1936 Rang. io 0 =i 6 i Ind. Cas. 588. 

S. 24 — Enquiry — Court’s power to direct sepa- 
rate suit. 

Where a creditor presents an application, and the 
debtor challenges the creditor’s right to apply, the In- 


solvency Court, under S. 24, will ask for proof from 
the creditor as to his right to apply and is 
entitled to go into that question. But it does not 
follow therefrom that the Insolvency Court must de- 
cide every question conncccd with it or which 
may. incidentally arise from it, and cannot refer the 
parties to a regular suit in any case if it is of 
opinion that a complicated que.tion of fact or law arises 
therein. A.I.R. 1935 Bom. 80=59 Bom. 161=36 Bom. 
L.R. 1236=154 Ind. Cas. 566. 


S. 24 — Powers of appellate Court. 

Where an insolvent has admitted the debt due to 
the creditor petitioner and the lower Court has not 
considered it necessary to frame an issue and call 
for further proof, it is open to the District Judge in 
appeal to frame an issue on the point and to remand 
the case for further evidence if he thinks fit to do so. 
But he is not justified in dismissing the petition 
without giving the petitioner an opportunity to pro- 
duce proof of his debt. A.I.R. 1934 Lah. 128= 148 
Ind. Cas. 910. 


S. 24— Debtor’s Inability to pay— Proof. 

Where an application for adjudication as insolvent 
is made bifore adjudicating an applicant to be an 
insolvent, the Court is required to be satisfied that 
he is not in a position in fact to pay his debts. The 
Court is not bound to accept the statement of the 
petitioner but is required to investigate the facts for 
itself. The duty of the court is to be satisfied, prima 
facie, that is, after following the necessary procedure 
and making the necessary investigation to come to a 
conclusion that the statement by the debtor is true. 
A.I.R. 1934 Pat. 97=12 Pat. 866=15 P.L.T. 271=147 
Ind. Cas. 842 (2). 

S. 24 — Enquiry — Duty of Court. 

Under the Provincial Insolvency Act, though it is 
not accessary to hold an elaborate enquiry as to the 
debtor’s inability to pay his debts before an order o 
adjudication, the Court would not be justified in 1 clos- 
ing to examine any of the witnesses for the creditors 
in support of their allegation that several of the debts 
were fictitious. A.I.R. 1933 Lah. 629=144 Ind. Cas. 
102. 

S. 24— Prima facie case— Debtor (Petitioner) 

swearing to correctness of his debts and want of 

other property — Sufficiency of proof of inability. 

Under S. 24, the only proof that is required from the 
petitioner, when the debtor is the petitioner, is prima 
facie proof of his right to present the application. In 
a case the petitioner (debtor) gave such proof 
by swearing to the correctness of the debts mentioned 
by him in the schedule and by swearing that he had 
no other property: 

Held, that the petition should not be dismissed for 
want of such proaf because if he would have other 
property besides that mentioned in the schedule it 
would be liable to be seized by Official Receiver. 127 
Ind. Cas. 720=A.I R. 1930 Lah. 75. ' 

S. 24— Statement by debtor of inability to pay. 

Where a person applied to be adjudicated a n in- 
solvent and deposed to his inability to pay his debts and 
the Court did not disbelieve him : M 
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Held, that he had established a prima facie case 
an 1 that the application should not be rejected, xoo 
lod. Gas. 1004=6 Bur. LJ. I4=A.I.R. 1927 Rang. 
329- 


breach of trust can be raised, and it is only at that stage 
that the creditors are entitled to adduce evidence on 
these points. A.I.R. 1927 Pat. 188, poll, hi Ind. Gas. 
647=7 Pat. 771 = 9 P.L.T. 444= A.I.R. 1928 Pat. 477. 


— — S. 24 — Scope of inquiry before adjudication — 
Not searching. 

S. 24 does not contemplate a searching enquiry when 
die debtor applies to be adjudicated an insolvent. 

Under that section only prima facie proof of his 
right to present an application has to be taken. 125 
Ind. Gas. 638= A.I.R. 1930 Lah. 644. 


S. 24— Not elaborate enquiry. 

The Court should not and need not go into an 
elaborate enquiry as to the validity of or otherwise of 
the debts. It is sufficient if the Court is satisfied that 
there are prima facie grounds for thinking that the 
debtor is unable to pay his debts. 97 Ind. Cas. 463= 
A.I.R. 1927 Cal. 69. 


— ■ — S. 24— Not elaborate. 

On the day of the hearing of petition by a debtor no 
elaborate enquiry should be undertaken into the genuine- 
ness of the debts mentioned or the dealings of the 
petitioner with his property, but only prima facie 
proof of the right of the petitioner to present the 
petition should be required. 109 Ind. Cas. 552 = A.I.R. 
1929 Lah. 87. 

S. 24 — Prima facie proof of inability to pay 

debt. 

According to S. 24 a debtor can only be required to 
furnish such proof of his inability to pay his debts as 
to satisfy the Court that there are prima facie grounds 
for believing the allegations of the debtor and the Court 
when it is so satisfied shall not be bound to hear any 
further evidence. There is nothing however, in this 
section to the effect that the Court, if not satisfied with 
the examination of the debtor can proceed to dismiss 
the petition without any rebuttal. 114 Ind. Cas. 54= 
10L.L.J. 493= A.I.R. 1929 Lah. 49. 


S. 24 — Prima facie proof of inability to pay. 

In summary enquiry it is not proper to go into the 
question wheiher the debts mentioned arc real deots, 
but the Court has to see whether prima facie the 
person applying to be adjudicated insolvent is unable 
to pay his debts. 114 Ind. Cas. 54 = 10 L.L-J. 493 K== 
A.I.R. 1929 Lah. 49* 


s. 24— Prirna facie proof of inability to pay— 

Enquiry into fictitious nature transfer, if com- 
petent. 

Kulwant Sahay, J.— The proviso to sub S. (t) to 
S. 24 requires the debtor to furnish only such proof as 
to satisfy the Court that there are prima fad© grounds 
for believing that he is unable to pay his debts. If a 
deed of transfer is produced before a Court such a H. rd 
is a prima facie evidence of the transfer, and if the 
piny opposing the application for adjudication wants 
to establish that the transfer is not a real transfer, but 
a fictitious or benami transfer, it is for him to prove it, 
and in the absence of such proof the Court is to pre- 
sume that the transfer is a real transfer. There is no 
provision in S. 24 to enable the creditors to produce 
evidence in support of their allegation that the ransfer 
is a benami transfer at the stage of the application for 
adjudication. Under sub-S. (2) the creditors have the 
right to question the debior as regards his conduct, 
dealings and property ; but there is nothing in the sec- 
tion which would empower the creditor to produce 
substantive evidence as regards the concealment of 
property by the debtor. It is only at the stage of 
making ihe order of discharge that the question as 
regards the concealment of property or the question ot 
the debtor being guilty of any fraud or fraudulent 


— — S. 24 — Enquiry into concealment of property, 
if competent. 

At the stage of the application for adjudication no 
very careful inquiry is necessary with regard to the 
inability to pay debts. If the Court is satisfied that 
a prima facie case is established by the debtor, the 
Court will adjudicate him to be an insolvent; and the 
consideration of the further question as to whether there 
has been a concealment of property and as to title to 
property such as an inquiry into the benami character 
of a transaction or the joininess or separateness of _a 
family is deferred till the stage when the discharge is 
applied for. lox Ind. Cas. 445=8 P.L.T. 184= A.I.R. 
1927 Pat. 188. 

S. 24 — Evidence. 

It is not Decessary in order to establish the peti- 
tioner’s inability to pay bis debts to prove that the 
value of his assets is less than his liabilities. X09 Ind. Cas. 
552— A.I.R. 1929 Lah. 87. 


S. 94 — Mere possession by debtor of largo 

properties or acis attracting penal provisions or suppres- 
sion of property — If relevant. 


Court has to satisfy itself whether debtor is unable 
to pay his debts and if he has asserted, or if his pro- 
perty cannot be converted in to money, the statement 
of the debtor must be accepted as true unless the 
Court has reasons to think that all his debts are 
fictitious debts and that he is making the application 
with the ulterior motive. Merc facts that the debtor 
has large properties is no ground to hold that he is 
able to pay his debts. A.I.R. 1926 Mad. 494> Acts 
atiracting penal provisions of the act or suppression 
of some property are not germane to the inquiry. 
ii3lud. Cas. 290 = 29 M. L. W. 750— A.I.R. 19 28 
Mad. 1193 = 56 M.L.J. 597- 


S . 34- Evidence— Enquiry into present value 

of properties. 

Where a debtor applies for adjudication as insol- 
vent the debtor is only required to furnish such proof 
of his inability to pay his debts as will satisfy the Court 
that there are prima fade grounds for believing the 
same. In dealing with an application for adjudication 
of insolvency the Court should enquire into the 
present value of the properties which arc available 
for meeting the liabilities of the debtor and decido 
whether having regard to proviso (a) S. 24, the debtor 
has proved hi* inability to pay his debts. 108 Ind. Cas. 
433 — A.I.R. 1928 Nag. 226. 


S. 94 — Preaent value of property — Enquiry 

before adjudication. 

The Court in dealing with an application for ad~ 
judication of ixuolvency should enquire iqto the 
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present value of the propertiei which are available 
for meeting the liabilities of the debtor and decide 
whether having regard to poviso (a) to Section 24 the 
debtor has proved inability O pay his debts. 72 Ind. 
Cas. 6o = A.I.R. 1924 Cal. 436. 

S. 24 — Proof of debt — Power of Insolvency 

court to enquire. 

The Povincial Insolvency Act doe6 contemplate 
an enquiry by the Insolvency Court as to the 
existence of a debt, hence the dismissal of an insol- 
vency petition on the ground that it cannot be granted 
until the petitioning creditor had proved his claims in 
a regular suit, was wrong in law. g9 Ind. Cas. 666= 
A.I.R. 1927 Lah. hi. 


3. Examination of debtor— Sub. S. (a\ 

S. 24 (2) — Object — Creditor filing petition — 

Debtor not examined — Subsequent proceedings, 
whether invalid. 

The object of S. 24 (2) is to obtain information at 
as early a stage as possible of the property and the 
whole couduct of the debtor in relation to the insol- 
vency proceedings, and failure to examine the debtor 
when the petition is presented by a creditor does not 
invalidate the subsequent proceedings unless it can be 
shown that the debtor has been prejudiced by the 
omission. Where the debtor fibs a written statement 
and gives evidence on his behalf, he obviously is not in 
any way prejudiced. A.I.R. 1937 Nag. 2s6=I.L.R. 
0939 ) Nag- 463= 174 Ind. Cas. 61. 


S. 24 — Application by creditor — Procedure. 

On an application by creditor for debtor’s adjudica- 
tion as insolvent it is the duty of rhe Court to enquire 
whether the debtor owed the petitioning creditor 
Rs. 500 more, and also genergally to follow the 
procedure laid down in S. 24. 96 Ind. Cas. 424 = 

A. I.R. 1926 Lah. 638. 

S. 24 — Questions of title — Act of insolvency 

— Single enquiry. 

Section 4 is every comprehensive in its term and it 
is not illegal for a Court to try together the two ques- 
tions (2) whether A has committed an act of insolvency 
and (bj whether the property ii respect of which the 
act is alleged th have been committed belongs to A or 

B. 97 Ind. Cas. i74 = A.I.R. 1926 Lah. 679. 

S. 24 — Time for further evidence— Grant of. 

Whether witnesses are or are not present, it is incum- 
bent on the Court to examine the debtor who applieE 
to be declared an insolvent when it declares its inten- 
tion ol hearing the petition. It is after the examination 
of the debtor in the pretence of me creditors that the 
Court has to consider whether sufficient cause has 
been shown to grant time to procure lurther evidence. 
9 A. L.J. 233 Foil. 93 Ind- Cas. 953=^. I. R. 1926 
Lah. 50b. 


S. 24 — (1907) — S. 14 — Power of Court under 

Under S. 14 a court is bound to do only two things. 
It must satisfy ilscll on the points (a), (bj and (cl in 
Sub S. (1) and it must examine the debtor in the 
presence of the creditors and allow the latter to cross- 
examine the debtor. The court need not inquire 
whether all the debts entered in the schedule are real 
or fictitious or whether the debtor has concealed hio 
properties by omitting them flora his schedule. Under 
S. 14 the court can grant time for the production of 
evidence. The court has power in rare cases to take 
evidence on and determine other points than those 
indicated. Such power is inherent and may be based 
on S, 47 of the Act. 

Per Sundars Iyer, J. — The debtor or creditor ask- 
ing for time under Sub-S. 3 of S. 14 inu*t show 
sufficient cause to induce the Court to extend time. 1 he 
debtor may show that in a »hort time he would satisfy 
all hi> creditors. It may also be shown by a creditor 
that the application for adjudication is really a bonus 
or sham proceeding. 36 Mad. 402 = 22 M.L-J. 52 = 
10 M.L.T. 4 33 = ( 1 9 * 1 ) 2 M.W.N. 480=12 Ind. Cas. 
ClU. 


S. 24 (2)— Provisions mandatary. 

The provisions of Cl. 2, S. 24, are mandatory and the 
failure to observe them vitiates the order of the trial 
Court. The section does not distinguish bc'ween 
debtors’ and creditors’ petitions. A.I.R. 1935 Pcsh. iqq 
= 158 Ind. Cas. 259. 

S. 24 (2) — Procedure. 

The procedure laid down in S. 24, sub-S. (2) is to be 
adopted as a prcliminaiy to the decision as to whether 
to grant the petition or not and therefore, the matters 
disclosed by that procedure are material to be taken 
into consideration. A.I.R. 1933 Pat. 43 = 13 P.L.T. 
714=12 Pat. 107=141 Ind. Cas. 223. 

S. 24 (2) — Failure to examine debtor — No 

prejudice to debtor — Adjudication, if vitiated. 

In the case of an insolvency petition, failure to exa- 
mine the debtor is not one of the facts upon proof of 
which the Court is bound to dismiss ihe petition. 
Unless the debtor is prejudiced, failure to examine the 
debtor as provided in S. 24 (2), does not ipso facto 

vitiate the adjudication order. A.I.R. 1932 Rang. 67 = 
10 Rang. 187= 137 Ind. Cas. 671. 

S. 24 — Petition by creditor — Examination of 

debtor before adjudication. 

In the ease of a petition presented by a creditor 
although the act of insolvency may have been proved 
it is not open 10 the Court merely on that fact proved 
to adjudge the debtor an insolvent. The Court must 
examine the debtor as to his properly, conduct and 
dealings and his ability- to pay his debts. 127 Ind. 
Cas. 360= A.I.R. 1930 Lah. 855. 


S. 24 (2)— Examination of debtor -Prior to 

dismissal of petition for adjudication. 

The provisions of S. 24 (2) arc mandatory and the 
Court must examine the insolvent with reference lo the 
facts stated in the petition before dismissing his applica- 
tion for being adjudicated an insolvent; 33 Ind Cas. 

23 P.L.R. 1917 and A.I.R. 1927 Cal. 32 , Foil 
Ind. Cas. 439 = A. 1 .R. 1930 Lah. 746. 

S. 24 — Liability to cross-examination. 

It is the duty of a petitioner who is a debtor to put 
himself in the witness-box and to give a full account 
of his conduct, dealings and property in the presence 
of such of his creditors as arc present; and such 
creditors have a right to question him thereon 100 
Ind. Cas. 552 = A.I.R. 1929 Lah. 87. * - 


1008; 
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S. 24 (a). 

It is for the Court under S. 24 (2) itself to examine 
the debtors as to their conduct, dealings and property 
besides hearing the evidence which the parties wish to 
produce. 114 Ind. Cas. 54=10 L.L.J. 493 — A.I.R. 
1929 Lah. 49. 

S. 24 (a) — Failure to examine debtor — Effect of. 

Sub-Section (2) is mandatory and if the debtors are 
present in Court, there is an obligation on the Court 
to examine them and failure to do so would vitiate the 
order of adjudication. 97 Ind. Cas. 792 — A.I.R. 
1927 Cal. 32. 

S. 34 (2). 

The provisions of sub-S. (2) are mandatory, but that 
depends upon the debtor being present and the burden 
is on the debtor to show that the debtor was present. 
87 Ind. Cas. 75i=A.I.R. 1926 Cal. 234. 

S. 24 (2)— (1907), S. 14 (a) — Mandatory or 

directory. 

The provisions of S. *4(2) are mandatory, and a 
debtor must be examined before he is adjudicated 
whether any thing will be gained by such examination 
or not. If the adjudication order is passed without 
examining the debtor the entire proceedings arc 
vitiated. 33 Ind. Cas. 1008 Fol. 21 P.W.R. 1917=23 

P.L.R. 1917=39 I nd - Cas - 745- 

S. 24 (a), (3) — Act (III of 1907), S. 14.(2) (3) 

— Examination of debtor —Absence of witness 
Further time. 

A court must examine a debtor who has applied to 
be declared insolvent whether the witnesses are present or 
not. It is only after examining the debtor in the 
presence of the creditor that the question of granting 
further time to produce additional evidence and 
sufficient cause for the same must be considered. 9 
A.L J. 233= 14 Ind. Cas. 416. 


4. 'Res judicata*. 

S. 24— Adjudication — Decision th» debt is 

fictitious, whether res judicata. 

The summary enquiry under S. 24 as to whether a 
debtor is entitled to present a petition has nothing to 
do with S. 4 of the Act which section only comes into 
play after adjudication in disputcs.betwcen die debtor s 
estate representated by a Receiver and the claims of 
one or all of his creditors. Hence a finding m an 
enquiry under S. 24 that a certain debt is fictitious is 

not final and does not operate as ree judicata under 

S. 4 of the Act. A.I.R. 1938 Lah. 490 — 40 P.L.R. 316 
= I.L.R. (1938) Lah. 535=‘77 Ind. Cas. 217. 


S. 24— Rejection of petition by one creditor 

— If res judicata against others. 

An order of the Court rejecting an insolvency peti- 
lion on the ground that the petitioning ci editor had 
not proved hi. right to present die petition would not 
operate as res judicata against other creditor*. The 
other creditors having only the right to question the 
debtor as to hi* conduct, dealings and property, it 
cannot be *aid that the mere fact that notices are 
issued to the m ha* the effect of making them parties 
to the proceedings for all purpo*e». 1 10 Ind. Ca*. 73 ° 
= 22 S.L.R. io 5=A.I.R. 192O Sind 121. 


5. Miscellaneous. 

S. 24 — Creditor’s right to contest petition by 

another creditor. 

Where a person presents an insolvency petition 
claiming to be a creditor of the debtor, it is open to 
another creditor of the debtor to contest the petition 
on ground that the petitioner is not a creditor at all, 
A.I.R. 1936 Lah. 499=38 P.L.R. 729=163 Ind. 
Ca*. 383. 

S.' 24 — Deposit by debtor, order for— At the 

time of adjudication — Validity. 

There is no provision in the Act empowering the 
Court at the time of adjudicating a person an insol- 
vent to pass an order requiring him to pay certain 
amount into Court in pavment of his debts. 126 
Ind. Cas. 529 = A.I.R. 1930 Rang. 236. 


S. 24 — Fictitious items In petition — Dismissal 

of petition — Validity of order. 

The mere fact that some of the debts entered in 
the petition are fictitious would not by itself justify 
au order of dismissal of the petition, though it could 
be taken into consideration at the time of discharge 
and other action also could be taken against the 
petitioner if considered advisable. 126 Ind. Cas. 192 = 
A.I.R. 1930 Lah. 738. 

S. 24 — Inclusion of fictitious items — Refusal 

of adjudication — Legality. 

The fact that the debtor acts mala fide and dis- 
honestly in presenting insolvency application inasmuch 
as he includes tome fictitious items both on the side 
of liabilities and assets is no ground for refusing 
application if it is found that he is unable to pay 
his debt, 125 Ind. Cas. 638=A.I.R. 1930 Lah. 644. 


S. 24 — Inability to pay — If sufficient for 

adjudication — Finding as to act of insolvency — 
Necessity. 

The mere fact that the debtors are unable to pay 
thir debts amounting to more than Rs. 500 is insuffi- 
cient to justify an adjudication order against them 
because before adjudicating a person insolvent, Court 
has to record a definite finding that he has committed 
an act of insolvency as defined in S. 6. 115 I n< L 

Cas. 419 = A.I.R. 1929 Lah. 239. 

S. 24— Application by firm— Cause-title and 

signature. 

When the debtor is a firm the application for insol- 
vency must be in the name of the firm and must be 
signed in the manner laid down in rule* 19, 22, 24 
framed by the High Court under Section 79 of the 
Act. 72 Ind. Cas. 6o = A.I.R. 1924 Cal. 436. 


S. 24— (1907) — S. 14 (a) (3) (4)— No observance 

of proper procedure — Order of adjudication 
whether valid. 

An order of adjudication passed without observing 
the procedure laid down in S. 14, sub-rections (2) (3) 
(4) of the Provincial Insolvency Act is bad in law 
and inoperative. 22 P.W.R. 1916=33 lod. 0*1. 
1008. 
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■ S. 25. 

Synopsis. 

1. Ability to pay debts 

it. Appeal and Revision 

3. Creditor’s petition 

4. Debtor’s petition 

5. Second petition 

6. Miscellaneous. 

1. Ability to pay debts. 

S, 25 — Ability to pay debts — Onus. 

Under S. 25, the burden of proof lies upon the 
debtors to show that they are able to pay their 
debts. A.I.R. 1937 Nag. 127=169 Ind. Cas. 846. 

S. 25 — Burden of proof — Ability to pay debts. 

Under S. 25, on a petition presented by the creditor 
for adjudicating a debtor as insolvent, it lies on the 
debtor to satisfy the Court that he is able to pay his 
debts. 12 L.L.J. 96= A.I.R. 1930 Lah. 592. 

— — S. 25 -Unliquidated assets — Assets realizable 
at creditor’s instance being less than debts due, 
debtor not willing to pay debts due for long time 
nor making efforts to liquidate assets — Debtor 
is deemed to be unable to pay debts. 

Although the debtor has assets which, if liquidated, 
would provide sufficient money to discharge his debts, 
et if he has no liquidated assets with which to pay 
it debts at present, he must be held not to be able to 
pay his debts and hence liable to adjudication as an 
insolvent. The mere fact that the “value” of the 
immovable property owned by the debtor is in excess 
of his liabilities is not sufficient to prove his ability to 
pay h's debts regardless of all other considerations. 
What he has to show in each particular case is whe- 
ther he possesses such realizable assets, as can, within 
a reasonable time, be made available to meet all Ids 
liabilities. Where it is obvious lhat die assets 1 Call- 
able at the instance of die creditors are much lrs6 
than (he debts due to them, and there is no reason- 
able prospect of the debtor paying them by volutrary 
alienation of his land and the deb's have been due for 
a considerable time, but no effort whatever has been 
made by the debtor to pay off the creditors nor has he 
any present intention of paying them anything by 
liquidating any of his assets, it must be held tint the 
debtor is “unable to pay his debts’* and that no * other 
sufficient cause*’ has been shown under S. 25 for the 
dismissal of the creditors’ petition. A.I.R. 1939 Lah. 
349 = 1. L R. (i 939 ) Lah. 408 = 41 P.L.R. 783=185 
ind. Cas. 489. 

S. 25 — Able to pay debts, meaning of. 

Although a debtor may have assets, which, if liqui- 
dated, would provide sufficient money to dischaige his 
debts, yet, if he has no liquid assets wherewith f> pay 
his debts at present he is n »t able to pay his debts 
within the meaning of the section. A.I R. 1937 
127=169 Ind. Cas. 846. 

S. 25 — Ability »o pay debts — Proof required 

of debtor. 

The scheme of S. 25 is that a debtor, in order to 
escaj>e adjudication on a well-founded petition and act 
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of insolvency, must satisfy the Court that he has a 
present ability to pay his debts. It is not sufficient for 
him to show that his assets exceed his liabilities and 
that he will be able to pay in the more or less 
distant future. A.I.R. 1936 Mad 275=1935 M.W.N. 
1159=43 L.W. 516=161 Ind. Cas. 34b. 

S. 25 — Inability to pay debts, meaning of — 

Debtor's petition — Debtor’s duty to prove inabi- 
lity to pay debt. 

Under the Provincial Insolvency Act, inability to pay 
debts is made a condition precedent to the presentation 
of a debtor’s petition. Before a debtor can seek the 
protection of the Insolvency Court, he has to satisfy it 
that he is unable to pay his debts. If he is unable to 
prove that he cannot pay his debts, then the Court 
has power to dismiss his petition under the provisions 
of S. 25. The expression ‘unable to pay his debts’, in 
S. 25 means that the market value of the realizable 
assets is less than the total amount of bis debts. 
A.I.R. 1933 All. 841 = 1933 A.L.J. 943=147 Ind. 
Cas. 11. 

S. 25— Transferee of debtor — Ability of deb- 
tor to pay — If material. 

The ground that the debtors are not unable to pay 
their debts is not open to the debtors* transferee but 
only to the debtors. 109 Ind. Cas. 370 = A.I.R. 1929 
Lah. 79. 

S. 25 — (1907), S. 15 (1) — Ability to pay debts — 

Effect of petition. 

The concluding portion of S. 15(1) which mentions 
the ability to pay the debt as a ground for refusing 
the application applies only to an insolvency petition 
presented by the creditor and not by the debtor. 13 
P.W.R. 1917=39 Ind. Cas. 590. 

S. 25 — Debtor’s ability to pay debts — Court’s 

duty to give finding. 

Under S. 25, Sub. S. (1), in the case of a peticion pre- 
sented by a creditor, the Court shall dismiss the peti- 
tion if it is satisfied by the debtor that he is able to 
pay his debts. Consequently, it is essential lhat the 
District Court should come to a finding as to whether 
the debtors are able to pay their debts or not. A.I.R. 
1936 Rang. 26=13 Rang. 7'7= i 6 o Ind. Cas. 109. 

S. 25— Finding on inability to pay — Specific 

finding based on evidence. 

A finding that a judge is not satisfied that the 
debtors aic unable to pay their debts must be a find- 
ing arrived at like any other finding by a judicial 
tribunal in which the reason lor so holding is stated 
in such a way that if may be checked against the 
evidence and weighed in the balance. J t is not enough 
for a judge to resort to a mere negative and say, “I 
do not know you may be able or you may not, but I 
am not satisfied *’ H > Tnd. Cos. 21=5 L.R.A. Civ. 645 
= A.I.R. 1924 All. 800. 


2. Appeal, and Revision. 

- — S. 25 — Second appeal. 

The decision of the question whether the debtor 
has a right to present the petition for insolvency comes 
under 8. 25 and i* subject to only one appeal and 
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a second appeal against that decision is incompetent 
under S. 75. A.I.R. 1942 Oudh 80=1941 O.W.N. 
1218 = 1941 A.W.R. 347 = 198 Ind. Gas. 881. 

— — S. 25 — Creditor’s application dismissed — 
Appeal. 

An order under S. 25 dismissing the creditor’s appli- 
cation is appealable uncer S. 75 of the Act, (1938) 40 
P.LR. 433. 

S. 25 — Order of dismissal, what amounts to. 

An order refusing permission to verify the petition 
and striking off the petition after notice has been issued 
amounts to an order of dismissing the petition for in- 
solvency and is appealable. A.I.R. 1932 Lah. 28 = 
133 Ind. Cas. 626. 

S. 25 — Appeal — Proper order. 

An appeal against the order under S. 25, in the 
District Court is a miscellaneous appeal and ihe judg- 
ment of the District Judge should not be followed by 
a decree but should be followed by a formal order ad- 
judicating the appellants. A.I.R. 1936 Rang. 26= 13 R 
717 = 160 Ind. Cas 109. 

— — S. 25 — Revision. 

It is not usual in the High Court to go into the 
facts in revision even under S. 25. 123 Ind. Cas. 232 

— A-I.R. 1930 Sind 282. 


3. Creditor’s petition. 

S. 25— Dismissal of creditors’ petition— 

Grounds. 

Where an application for adjudicating the debtors 
as insolvents has not been filed for the purpose of 
having their debtors* asrets distributed proportionately 
amongst their creditors, but with the object of injuring 
the credit by dragging them into the Insolvency Court 
and has been persisted in notwithstanding the tact that 
the Court had permitted the applicants to be paid out 
of the fund in Court, the action of the petilioning 
creditors cannot be condemned too strongly as an abuse 
of the process of the Court and the petition can be 
dismissed as being mala fide. A. 1 . R. 1943 Mad. 
355=56 LAV. 173=1 043 ~ 1 M.L.J. 262= 1943 M.W.N, 
216=1. L.R. (1944) Mad. 21 =210 Ind. Cas. 216. 


S. 25 — Scope— Creditor proving act of insol- 
vency of debtor — Debtor alleging his ability to 
pay — Duty of Court. 

The provisions of S. 25 relate to the defence that 
the debtor may put up even though the petitioning 
creditor satisfies the conditions required by the Insol- 
vency Act and therefore, it cannot be said that his 
ability or inability to pay his debts is not a circum- 
stance into which a Court may enter when once the 
act of insolvency has been proved. It is the duty of the 
Court to enter into the matter and if satisfied that the 
debtor is able to pay his debts, must dismiss the cre- 
di tort’ petition. A.I.R. 193Q Lah. 349=1. L.R. 0939 ) 
Lah. 408 = 41 P.L.R. 785= 185 Ind. Cas. 489. 


S. 25 — Creditor’s 

adjudication. 


petition— Conditions for 


Under the Prov. Insol. Act, the creditor need do no 
more than prove his right to present the petition and 
the alleged act of insolvency and then adjudication 


must follow unless the Court is satisfied by the debtor 
that he is able to pay his debts. He need not prove 
debtor’s inability to pay his debts. A.I.R. 1938 Mad. 
489=1938 M.W.N. 283=47 L.W, 772 = 177 .Ind. Cas. 
827. 

S. 23 — Any other sufficient cause — Dismissal 

for debt having been paid op. 

The dismissal of a creditor’s petition by the Court 
upon the statement by the creditor that his debt had 
been paid and that the petition should be dismissed is 
one under S. 25 (1) as it comes within the words ’‘for 
any other sufficient cause” of that seetion. A.I R. 
1938 Mad. 267=1938=2 M.L.J. 179. 


— — S. 25 — ‘‘For any other sufficient cause” — Docu- 
ment not in possession or power of creditor — Dismissal 
on non-production — Whether without jurisdiction. 

The words “for any other sufficient cause’’ in S. 25 
cannot be taken to override an express provision of law, 
especially on question of procedure. Section 5 states 
that subject to the provisions of the Act, the Court 
in regard to proceedings under it, shall have the same 
powers, and shall follow the same procedure as it hag 
and follows in the exercise of original civil jurisdiction. 
Where the documents are not cither in the possession 
or power of the creditor, the Court has no jurisdiction 
to proceed under O. 11, R. 21, Civil P.C., and if it 
cannot proceed under that rule, it cannot proceed 
under the general provisions of S. 25. When the Court 
dismisses the creditor’s petition on this ground, it 
acts without jurisdiction. A.I.R. 1936 Nag. 130= 
I. L.R. (1936) Nag. 142 = 164 Ind. Cas. 740. 


S. 25— (1907), S. 15 — ‘Any other sufficient rea- 
son* — Interpretation. 

The words ‘any other sufficient reason’ must be 
taken along and read with the words *ls satisfied with 
the debtor’ and refer to petitions presented by cre- 
ditors. U.B.R. (1911) I. 84=11 Ind. Cas. 743. 


S. 25 — (1907), S. 15 (1) — 'Sufficient cause*— Ap- 
plicant able to pay. 

Under S. 15 of the Act which empowers the court 
to dismiss a petition for a declaration of insolvency 
lor ‘‘any other sufficient cause” the court can dismiss 
the petition on the ground that the applicant is able to 
pay of her debts. 4 Ind. Cas 408 (All). 

S. 25 —(1907), S. 15— Notice— Couft, duty of. 

When the petition is by a creditor under S. 15 the 
Court must be satisfied of notice on the debtor and of 
the alleged act of insolvency. After proving these 
facts the debtor can show that an adjudication ought 
not to be made as he can pay his debts, or for any 
other sufficient cause. 36 Mad. 402=22 M.L.J. 52 = 
10 M.L.T, 433 (1911) 2 M.W.N. 480=12 Ind. Cai. 
618. 


S. 25 — (1907), S. 15(1)— Notice to the debtor, 

service of. 

The provisions in S. 15 (t) about proof of the service 
of notice on the debtor, or of the debtor’s ability to pay 
debts or of any other sufficient cause, refer to cases 
where the insolvency petition is put in by the creditor, 
13 O.C. 94=6 Ind. Cas. 748. 
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4. Debtor’s petition. 

S *5 — Enquiry into fraudulent concealment — If 

competent. 

A person has only to make out a prima facie case in 
order to be declared insolvent and it there be any 
fraudulent concealment of assets the matter can be 
gone into by the Insolvency Court later on. 98 Ind. 
Cas. 900=27 P.L.R. 734=A.I.R. 1927 Lah. 27. 

S. B5 — Enquiry into bona fides of debts — If 

competent. 

When a person presents a petition to be adjudicated 
an insolvent that petition itself is treated as an act of 
bankruptcy under the Insolvency Law. And when he 
says that his liabilities arc more than his assets, that 
must be taken as some evidence that he is unable to 
meet his liabilities. No enquiry need be made as to 
whether some of the debts mentioned in hli petition 
are real debts. An enquiry into the bona fides of the 
insolvent should be held when he comes up for dis- 
charge and not before. 92 Ind. Cas. 541 =24 M.L-W. 
2 1 9= A. I. R. 1926 Mad. 494. 

S. 25 — Procedure. 

Section 25 is rather a trap for Judges who do not 
take pains to understand it. When an act of insol- 
vency is alleged, the learned Judge must first satisfy 
himself whether the creditor is a creditor' for the 
amount alleged or for a sufficient amount to justify a 
petition under the Act. The court must then be 
satisfied of the service on the debtor of die order 
admitting the petition. It must then be satisfied or 
express its dissatisfaction, for adequate reasons with 
the alleged act or acts of insolvency. It must then 
coniider whether it has been satisfied by the debtor 
that he is able to pay h«s debts and when the learned 
Judge has come to all the necessary findings on the 
issues indicated above and he still finds that there is 
prima facie ground for making an order against the 
insolvents he must consider whether there is any 
other sufficient cause why no order should be made. 
If, on the other hand he has found that the issues 
have not been made out against the insolvents he will 
dUmiss the petition without considering any other 
sufficient cause. But tc must take either one or the 
other of those two courses. If when the Act is pro- 
perly administered, the surrounding c rcumstances 
of the case justify an order being made indepen- 
dently of the sufficient cause, then the court of appeal 
has a right to overrule the finding of the learned 
judge on the question of sufficient cause even though 
it is merely a question of discretion. 83 Ind. Cas. 
967 = 46 All. 713 = 22 A.L.J. 684 = 5 L.R.A. Civ. 
498= A- 1 . R. 1924 AH. 686. 

— — S. 25 — Enquiry as to full and true disclosure 
by Insolvent — If competent Old and New Act — 
Difference. 

The issues whether the petitioner has made a true 
and full disclosure of his property would not he 
pertinent at the inquiry under Section 15, provided 
the petitioner has given the particulars required with 
regard to his property, as it is not until after the 
adjudication that it can be ascertained whether the 
petitioner had made a true and full disclosure. 

As a matter of fact there is no material difference 
between the Act of 1907 and the Act of 1920, with 
regard to what is required to he proved before it 
Could be decided that the petitioner has a right to 


present his petition. Under Section 11 (1) of Act III 
of 1907 the debtor has to state in his petition that 
he is unable to pay his debts, and if either on the face 
of the proceedings or on a representation by the 
opposing creditor the Court is satisfied that this 
statement is not correct, it can dismiss the petition. 

But if the debtor has made a disposal of his pro- 
perty with a view to defraud his creditors who might 
otherwise have been paid, then the Court is not 
justified in holding that he is able to pay his debts, 
but should admit the petition, so that the interests of 
the creditors may be benefitted by the special powers 
given to the Court while administrating an insolvent's 
estate. 67 Ind. Cas. 238 = 24 Bom. L.R. £*92=46 Bom. 
757 = a -I-R* 1922 Bom. 80. 


S. 25— (1907, S. 15) — Debtor applying to be 

adjudged insolvent — Pilgrim register allotted to 
applicant on partition allowed to remain with bis 
brothers — Change of residence —Fictitious debts 
inserted — False account of income — No ground 
for dismissal. 

A debtor's petition to be adjudged insolvent was 
dismissed on the grounds: (1) that the applicant 
allowed the pilgrim register containing the names of 
pilgrims allotted to him on partition to remain with 
his brothers; (2) that he removed his place of residence; 
(3) that he inserted fictitious amounts and dates of 
some of the debts and (4) that he gave false account 
of his present income. 

Held, that none of these grounds were valid for the 
dismissal of the application under S. 15 (1) of the 
Act. 

Though S. 5 gives certain discretion to the Court 
to refuse an application, there must be clearly made 
out a proper case for the dismissal of the application, 
namely, an abuse of the process of the Court, or a 
deliberate attempt on behalf of the debtor to defeat 
the creditors. 60 Ind. Cas. 848 = 2 P.L.T. i66 = A.I.R. 
192* Pat. 315. 

Ss. 25, 27, and 69 — (1907), Ss. 15, 16 and 

43 — Debtor’s petition — Grounds for dismissal. 

If there is reason to think that an applicant for 
adjudication in insolvency has committed an offence 
under Insolvency lav the proper course is to proceed 
under S 43 of the Provincial Insolvency Act, alter 
adjudication. Mere suspicion that a petitioner for 
adjudication is guilty ol criminal misappropriation is 
no ground for dismissing the petition of the debtor. 
44 Cal. 535, P. C.; 36 All. 250, Foil. 41 All. 486=17 
A.L.J. 5 r 5 = 5° Ind. Cas. 192. 

Ss. 25, 27 — (1907), Ss. 15, 16 — Petition of 

Insolvency — By debtor — Rejection — Grounds. 

The mere fact that an insolvency petitioner has 
transferred his property to his son it no ground for 
refusing to declare the petitioner an insolvent. (44 
Cal. 535 P. C. Foil.) 52 P R. 1918=127 P.L.R. 1918= 
46 Ind. Cas. 435. 

Ss. 25, 27 — (1907)— Ss. 15 and 16 — Adjudica- 
tion, refusal of — Grounds. 

An application to be adjudicated as an insolvent 
can be rejected only in cases provided by S. 15 (1) of 
die Prov. Ins. Act. and the fact that the brother of 
the applicant has not joined in the application is noi 
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a valid reason of rejecting it. 40 All. 75=15 A.L. J. 
885 = 43 Ind. Cas. 160. 

Ss 25,27 — (i 9 ° 7 )» Ss. 15 and 16 —Insolvency 

— Right of to adjudication — Misconduct — 
Debtor's petition. 

On an application under S. 5 of the Act, by a 
debtor to be declared an insolvent, where all the 
conditions prescribed by the Act have been satisfied he 
is entitled to an order of adjudication. This does 
not depend on the discretion of the court, but is a 
statutory right of which he cannot be deprived by 
the court on the ground that his petition is an 
“abuse of the process of court.'* 

Misconduct cn the part of the debtor is to be dealt 
with upon the debtor’s application for discharge and 
is not ground for refusing an order of adjudication. 
44 Cal. 535=21 M.L.T. 36=15 A.L. J. 87=(igi7) 
M.W.N. 100 = 32 M.L. J. 1 = 19 Bom. L. R. 174=25 
C.L.J. 215 = 21 C.W.N. 497 = 10 Bur. L.T. 25=44 
I.A. 11=39 Ind. Cas. 788 (P.C.). 

S. 25— (1907), S. 15 — Dismissal of petition — 

Power of Insolvency Court— Dishonest conduct 
of debtor. 

An insolvency court can refuse adjudication on the 
ground ol an abuse of the process of the court; but 
adjudication cannot under the Act be refuted if there 
are considerable debts, and dividend can be paid by 
due administ lation of aiscts. 

Tiie fact that a dehtor is a dishonest man is not 
itself a ground for refusing adjudication under the 
Act, but disclosure of such fraudulent conduct as 
car* > mg on business through the aid of Insolvent 
Court should be scriouily considered by court at the 
time of the application for his discharge. 37 Ind. Cas. 
391 (All.). 

— — Ss. 25, 27 — (1907), Ss. 15 and 16— Adjudication, 
order of— Grounds, value of debtor's statements. 

In Insolvency proceedings an order of adjudication 
based on the debtor's denying statements alone is not 
proper without an opportunity to a creditor to prove 
his assertion that the insolvent and his son* possessed 
large properties not shown in the schedule as members 
of a joint Hindu family. 3 O-L. J. 507 = 37 Ind. Ca*. 
109. 

S. 25 — (1907), S. 15 — Adjudication— Power of 

Co u rt — Petition for insolvency not bona fide— 
Inherent power of court to dismiss. 

A Court ha? inherent power to dismiss a petition 
for insolvency if it is found that it is not presented 
with the bona fide view of obtaining an adjudication, 
but for an inequitable and collateral purpose, to 

S.L.R. 28=35 Ind - Gas - 54 '- 

s . 25— (1907), S. 15 (1)— Adjudication— Petition 

by debtor— Dismissal without enquiry— Illegal. 

The concluding portion of S. 15 (l) refer* only to 
cases in which the application ha* been made by the 
creditor and is opposed by the debtor. A court acts 
with material irregularity in dismissing an insolvency 
petition presented by a debtor under S. 15 (0 on 
the ground that the petitioner has been guilty of bad 
faith in having given undue preference to some of his 
creditors. 32 All. 645; *2 C.L.J. 4 °°* 12 C.L.J. 


445, Foil. 28 P. R. 1915=34 P.L.R. 1916—29 Ind. 
Cas. 361. 

S. 25— (* 9 ® 7 )> S. >5 (1) — Adjudication petition 

for — Dismissal — Grounds. 

The Court must pass an order of adjudication if 
the debtor establishes a prim a facie case. It can only 
decline to interfere in the debtor’s behalf when it is 
satisfied that to grant the petition would he an abuie 
of the functions of the Court. 32 All. 645, Foil. 82 
P.L.R. 1916. 

& 25 — (>907), S. 15 (1) — Applicability to — 

Debtor's petition. 

S. 15 (1) deal* entirely with a creditor’* petition and 
docs not apply in any way to a debtoi’s petition. 
The court is bound to adjudicate a debtor insolvent 
on hit own petition unless it amounts to an abure of 
the process of the court. 36 All. 250=12 A.L.J. 
355 = 23 lad. Cas. 4. 

S. 25— (1907), S. 15 ( 1 )— Adjudication — petition 

for — Dismissal — Ground. 

An endeavour on the part of an applicant to be 
declared insolvent to keep back a portion of 
his property or to pretend that property belonging to 
him is not his, is not a good ground for dismissing an 
application for insolvency. (15 C.W.N. 990, 32 All. 645 

Foil.). 10 A.L.J. 188=17 Ind. Cas. 92, 

% 

S. 25 — (*907), S. 15 — Discretion. 

It is a matter for consideration when a Judge find* 
ing from the facts before him that the applicant i* not 
insolvent, ought to declare him an insolvent. 16 C.W.N. 
853= 16 Ind. Ca*. 470. 

S. 25 — (« 9 ® 7 )» S. 15 — Insolvency petition — 

Dismissal — Grounds for. 

An application by a judgment- debtor to be declared 
an insolvent cannot be dismissed simply because the 
evidence on the other side shows him to be a man of 
sufficient mean*. 32 All. 645; 7 Ind. Ca*. 691, Fol. 
14 Ind. Ca*. 224 (All.). 

S. 25— (1907), Ss. 15, 16 — “Act of bad faith” 

if ground for refusal of adjudication* 

An order of adjudication cannot bo refused on the 
ground that the debtor has committed act* of bad 
faith. U.B.R. (1911) I 86=11 Ind. Ca*. 745. 

S. 25 -(1907)* S. 15 — Bad faith— Proof. 

Where a large portion of the debt was incurred fof 
litigation undertaken on behalf of the wife to recover 

f iroperty left by her former hmband and the creditors 
ent money with eye* open it could not be said the 
petitioners had no reasonable prospect of being able to 
repay the loan. 4 Bur. L.T. 18 = 9 Ind. Cas. 462. 

Ss. 25, 27 — (> 9 ° 7 )» Ss. 15 and 16 — Conditions of 

order of adjudication — Right of debtor to order 
adjudication. 

The expression '‘for any other sufficient reason** in 
S. 15 (1) of the act applies only to the cate of an 
insolvency petition presented by a creditor. 

Irregular accounts is not relevant to the question ol 
adjudication. It is material only when an application 
for discharge is made. 
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When the Court finds that a person has a right to 
present a petition under S. 6 (3), (4), and that he ha« 
committed an act of insolvency in presenting it, and that 
he i* unable to pay his debts an order cf adjudication 
should be made. 9 Ind. Cas. 632 (Siud). 

S. 25 — (1907), S. 15 — Sufficient cause. 

Allegation by a creditor that the debtor has ample 
means wheiewith to pay his debts is ‘sufficient cause’ 
to justify dismissal of the petition. 4 Bur. L. T. 17=9 
Ind. Cas. 461. 

S. 25 — (1907), S. 15 — “Sufficient reason”. 

The fact that the mother of the applicant is possessed 
of large property to which he is sole heir is not 
sufficient reason for dismissing the application. 9 Ind. 
Cas. 633 (All ). 

S. 25 — (1907), S. 15 — Adjudication — Refusal 

of grounds. 

The only ground on which a debtor’s application can 
be refused under S. 15 is that the Court is not satisfied 
with the proof of the right to present the petition. 
The other ground on which a petition may be dis- 
mised under that section apply to petitions by creditors. 
The words “or that for any other sufficient cause no 
order ought to be made” in S. i<s (1) are governed 
by the words “is satisfied by the debtor”. 6 N.L.R. 
145 = 8 Ind. Cas. 1 1 15. 

Ss. 25, 27 — (1907), Sb. 15 and 16 — Adjudication 

— Petition for — Dismissal of- Grounds — Power of 

Court — Inherent power. 

S. 15 exhausts the grounds on which the Court can 
dismiss an insolvency petition which’ has been admitted. 
The Court ha« no power to dismiss an insolvency 
petition by a debtor on the ground that he has sup- 
pressed his accounts or contracted debts recklessly or 
continued to trade after knowing himself to be an insol- 
vent or on any similar ground. The last words of sub- 
section (1) ofS. 16 refer only to the case of an insol- 
vency petition presented by a creditor. The words 
“that for any sufficient cause” are governed by the 
words “sa'isfied by the debtor*’ (i.e.), the cause referred 
to is a cause to be shown by the debtor. The words 
“satisfied by the debtor” govern the whole of the 
remainder of the sub-section. English Law considered. 

Semble: The insolvency court has inherent power 
to dismiss an insolvency petition if it is presented with 
an inequitable or collateral purpose or if it is an abuse 
of the process of Court. 32 All. 645 = 7 A.L.J. 835 
«=7 Ind. Cas. 39. 

Ss. 25, 27, 41 — (1907), Ss.*5 and 16-Adjudication, 

refusal of — Act of bad faith by petitioner — No ground 
for dismissing petition at preliminary stage. 

Whether a petitioner in insolvency has committed 
acts of bad faith is to be determined by the Court 
not at the preliminary stage when the order of adjudi- 
cation has to be made under Ss. 15 and 16 of the 
Provincial Insolvency Act but at the final stage when 
the application is made for an order of discharge 
under S. 44. A petition in Insolvency cannot thcrefoie 
be dismissed under S. 15 on the ground that the 
conduct of the petitioner is not satisfactory and that 
he had made a false statement in his petition as he 
has mentioned the name of certain person as creditor 

12 — F. Y. D — 80 . 


in whose favour fictitious debt was created. 15C.W.N. 
213=12 C. L.J. 400=7 Ind. Cas. 394. 

-S». 25. 41— (1907), S«. 15 and 44 — Adjudication, 

petition tor — Dismissal — Grounds. 

Under S. 15 of the Act the Court should not dismiss 
the petition because the petitioner had improperly 
alienated a portion of his property in lieu of dower. 
The question of bad faith or improper dealing with 
the property of an insolvent arises for consideration 
at a much later stage of the proceedings when the 
debtor applies to the Court for an order of discharge 
under S. 44. 15 C.W.N. 244=12 C.L.J. 445 = 7 Ind. 

Cas 691. 

S. 25 — (1907), S. 15 — Fraudulent concealment 

of documents —Effect. 

Obiter. — Where the applicant is found to conceal 
documents, which would disclose the state of his assets, 
and to understate the amount of assets the Court should 
not declare him an insolvent. 32 All. 547=7 A.L.J. 
602 = 6 Ind. Cas. 870. 

5. Second petition. 

S. 25 — (1907),. S. 15— Adjudication, petition for 

— Dismissal of petition for default — Fresh appli- 
cation. 

The dismissal an of application for restoration of an 
application for adjudication dismissed for default is no 
bar to the presentation of a fresh application for 
insolvency. 49 Ind. Cas. 229 (Cal.). 

S. 25 — (1907), S. 15— Adjudication petition for 

omission to disclose dismissal of previous 
application — Effect. 

The mere omission to disclose In an application for 
adjudication that a previous applicati on by the same 
applicant has been dismissed is not a sufficient reason 
within the meaning of S. 15 for dismissing the appli- 
cation. 15 A. L. J. 572 = 40 Ind. Cas. 445. 


6 . Miscellaneous. 

Ss». 25 and 9 — Order of adjudication based 

on compromise — Validity. 

A proceeding in insolvency is a proceeding in rem 
which binds not merely the parties to the proceeding 
but third parties as well and it is extremely doubtful 
whether an adjudication Older can be grounded 
entirely on a petition of compromise filed on behalf 
of the petitioning creditor and the debtor. At the 
most, it can be said that the petition of compromise 
can be looked upon as withdrawal of objection by 
the debtor to the application for insolvency presen- 
ted by the creditor. On such petition being filed, 
the proceeding can take the shape of ex parte 
proceeding, but even then evidence must be adduced 
before the Court, and the Oourt must be satisfied upon 
such evidence that the conditions required by law for 
adjudging a debtor insolvent were fulfilled. I.L.R. 
(1948) 1 Cal. 131. 

S. 25 —No evidence of sufficient property — 

Order of adjudication. 

Where there is no evidence on record to the effect 
that the debtor is possessed of sufficient property with 


253* PROVINCIAL INSOLVENCY AC* (V Of 1920) - S. 25-6. MiscelUneoaS. 4533 


Which he might be considered to pay off hb debts, 
an order of adjudication should be passed. 5 O.W.N. 
776 , Foil. 1 14 Ind. Gas. 126 = 5 O.W.N. 964. 

S. *5 —Adjudication regarding father's debs. 

A Hindu 6on can be adjudicated insolvent in 
respect of his fathers’ debt. 92 Ind. Gas. 603 = 49 Mad. 

517 = 22 M.L.W. 617=1926 M.W.N. 63=A.I.R. 1926 
Mad. 133=49 M. L. J. 697. 

S. 25 (1907), S. 15— Adjudication, object and 

scope of — Dismissal of petition— Grounds to be 
indicated in judgment. 

An adjudication in insolvency ensures the distribution 
of the assets, if there are any, according to 
the equitable arrangement for which provision is made 
in the Insolvency Act. If there are considerable 
assets, it would be most disadvantageous to the 
general body of creditors that there should be an ad- 
judication. A Judge in dismissing a petition for 
adjudication should indicate one of the grounds set 
forth in S. 15 of the Act as that on which he purports 
to act. 15 C.L J. 631 = 15 Ind. Cas. 870. 


S. 25— (1907), S. X5— Order of adjudication if 

bars question of final discharge. 

An order of adjudication under the Pro. Insolvency 
Act will not bar the question whether the petitioner 
shall have his final discharge. 12 Ind. Gas. 403 (Mad.). 


S, a6 — Applicability. 

To attract the application of S. 26, it is not neces- 
sary that at the time of dismissal under S. 52 (1), the 
Court should be satisfied that the petition was frivolous 
or vexatious. The Court may consider the matter on a 
seperate application subsequently put in even though it 
did not do so at the time of the dismissal of petition 
under S. 25 (1). A.I.R. 1938 Mad. 267=(i938) 2 

M.L.J. 179. 


S. 26— Frivolous or vexatious petition, what is 

not. 

A creditor in whose favour a Hindu father had exe- 
cuted a promissory note presented a petition for 
adjudication as insolvent against the father and his two 
sons. Four months subsequently on the creditor’s state- 
ment that his claim was satisfied, the insolvency petition 
was dismissed under S. 25 (1). The sons claimed 

compensation under S. 26. It was Jound on evidence 
that the debt was one binding on the family for which 
the sons’ share could be made liable and that within 
ten days after service of notice demanding payment of 
the debt, the sons, to gether with their father, had set 
about alienating a large portion of the family properties 
and that they had no ready money to pay the debt; 


— S. 27. 

Synopsis. 

k. Adjudication order 
a. Appeal 

3. Extension of time fixed for discharge 

4. Miscellaneous. 


x. Adjudication order. 

S. 27— Duty of Court. 

An order declaring a person as an insolvent involves 
a certain amount of disgrace and harassment to the party 
and the provisions of the Insolvency Act should be 
strictly observed before the stigma is placed upon a 
person. A.I.R. 1940 Pat. 187=7 B.R. 123=5 C.L.T. 
69=190 Ind. Gas. 665. 

— — S. 27 — Ex parte order of adjudication parsed 
on last clearance day — Propriety. 

The orders and circulars issued by the High Court 
should be followed by the lower Courts and the Court 
should not hear the case ex parte on the last clearance 
day and pass an order of adjudication. A.I.R. 1940 Pat. 
58=20 P.L.T. 768=6 B.R. 270 = 185 Ind. Cas. 857. 

S. 27 — Conditional adjudication — Legality. 

A conditional order directing an insolvent to pay 
fixed amount monthly out of his salary as a condition 
precedent to his being adjudged insolvent is illegal by 
virtue of the provisions of S. 60 (i),, G. P. Code. 
Proper course would be to take steps against insolvent 
under S. 69. 125 Ind. Cas. 565 = 11 P.L.T. 693 = 9 

Pat. 304=A.I.R. 1930 Pat. 326. 


S. 37 — Validity of order — Order of adjudica- 
tion without specifying time for applying for 
discharge. 

Section 27 i6 imperative. The period within which 
the debtor should apply for his discharge must be 
mentioned along with the order of adjudication. An 
order, specifying the period within which the debtor is 
to apply for hb discharge, passed more than two years 
after the order of adjudication under Gl. (i).S. 27* 
contravenes S. 27 (x). 107 Ind. Cas. 830 = 7 Pat. 373 

= 9 P.L.T. 32g = A.I.R. 1928 Pat. 338. 

S. 37 — Lunatic — Lunatic whether can be 

adjudged insolvent. 

Per Cornish, J. — Whether a lunatic can be adjudged 
an insolvent is still an open question. 1930 M.W\N, 

651. 


Held, that the creditor had reasonable cause to 
suppose that fraud was being attempted by the sons 
and therefore it could not be said that the petition of 
the creditor against the sons was frivolous or vexatious 
and hence no compensation was recoverable. A.I.R. 
1938 Mad. 267= ( 1938) 2 M.L.J. 179 * 

S. 26 — ‘Debtor' meaning of. 

The word “debtor’* in S. 26 means a person against 
v.'hom an insolvency application lias been presented by 
.1 creditor. The person applying for compensation 
under that section need not, in fact, be a debtor. 
A.I.R. 1938 Mad. 267 = (1938) 2 M.L.J. 179. 


S. 27 — Right to adjudication— Conduct of insol- 
vent if material. 

Where a petitioner has obviously brought hit case 
within the four corners of the Act, he is entitled to an 
order of adjudication as a matter of right where there 
is no question of abuse of the process of the Court. 
It may be that when the petitioner applies for discharge, 
his condjct during the time which will elapse between 
the date of the adjudication and the date of the 
application for discharge will have to be scrutinized 
and scrutinized carefully and whether an order for 
discharge should be eventually made or not must 
depend on various circumstances which are independent 
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of the circumstance! brought to the notice of the Court 
by the insolvent when he hied his application for being 
adjudicated as insolvent. 51 C.L.J. 545=A.I.R. 1930 

Cal. 576. 


No appeal lies against an order rejecting an appli- 
cation made under S. 27 (2) for extension of period for 
application of discharge. 89 Ind. Cas. q5q=A.I.R. 
1926 Oudh 186. 


S* 27 — figo7), S. 16 (l) — Debtor’s petition — 

Coart bound to adjudicate him insolvent. 

On presentation of a petition by a debtor to be 
declared an insolvent, the Court is bound to adjudicate 
him as such, unless the peiition amounts to an abuse of 
the nrocess of the Court- S. 15 (1) deals only with a 
crcdit>r’a petition. 32 All. 547; 25 M.L.J. 545, pis. 

36 All. 250=12 A.L.J. 355 = 23 Ind. Cas. 4. 

;Ss. «7, 69, 22— (1907), Ss. 16, 43 — Order of ad- 
judication — Duty of Court. 

A court is bound to make an order of adjudication if 
it is satisfied that the applicant is imolveut and that 
the provisions of S. 6 are complied with. U.B.R, fiot 1) 
186 = 11 Ind. Cas. 745. 

S. 27 (* 9 ° 7 )» S. 16 (1) — Adjudication petition 

for— Court, duty of. 

Where the debtor has a right to present the petition 
the Court under S. 16(1) must make an order of ad- 
judication. It is only when the debtor applies for an 
order of discharge that questions relating to alleged bad 
faith or fraud on the part of the debtor arise lor deci- 
sion. 13 O.C. 94=6 Ind. Cas. 748. 

S. 27 — (1907), S. 16— Adjudication— Firm -Ad- 
ministration of joint and separate estates. 

At the time of making an order of adjudication 
against the partners of a firm the Court need not make 
any order as to the course of administration in insol- 
vency va ith reference to the joint estate of the firm and 
the separate estates of the partners. That is a matter 
that must be considered and determined during the 
course of the insolvency proceedings. 55 Ind Cas. 
186 (Cal.). 

S. 27 — Effect of adjudication — No order for 

vesting of property — Effect. 

Where a District Court has not made an order vesting 
the property of the insolvent in the Official Receiver it 
is not the Receiver but the Court in whom such pro- 
perty vests, but where before an order vesting the 
property in the Receiver has been made the Receiver 
purports to sell the property and the Court subse- 
quently makes an order vesting the property in the 
Receiver, the vendee's title to the property becomes 
complete either on the principle ol ratification or under 
Section 43 of the Transfer of Property Act. 85 ind. 
Cas. 439=20 M.L.W. 946= A. I. R. 1925 Mad. 249 = 47 
M. L. J. 749. 


2. Appeal. 

S. 27 — Appeal — Second appeal — If lies. 

An appeal lies to the High Court from an appellate 
order of a District Judge upholding the order of trial 
Court passed under S. 27 of the Provincial Insolvency 
Act (1920). 91 Ind. Cas. 144=22 M.L W. 5 j2 = A.I.R. 

1926 Mad. 123 = 49 M. L-J 595. 

— ■ — S. 27 (2) — Order rejecting application for ex- 
tension — If appealable. 


3 * Extension of time fixed for discharge. 

(a) Application after expiry of time originally 
fixed. 

(b) Who can apply. 

(c) Miscellaneous. 

3 (a). Extention of time fixed for discharge— 
Application alter expiry of time originally fixed. 

S. 27 (2)— Extension of time fixed for 

discharge. 

A Court has jurisdiction to extend the time originally 
fixed under S. 27 for an application by the debtor for 
dicharge, after the expiry of that time but before an 
order of annulment i« pa>sed under S. 43. A.I.R. 1941 
Oudh 308=1941 O.W.N. 587=193 Ind. Cas. 776. 

S. 27 (2) — Extension of period for discharge. 

A Court has jurisdiction to extend the time originally 
fixed under S. 27 of the Provincial Insolvency Act, for 
an application by the debtor for discharge, after the 
expiry of that time but before an order of annulment 
is passed under S. 43 of the Provincial Insolvency Act. 
A.I.R. 1938 Oudh 122=1938 O.W.N. 377= 14 Luck. 40 
= 174 Ind. Cas. 607 (F.B.). 

[Overrules; 

(1) A.I.R. 1928 Oudh 376=111 Ind. Cas. 903. 

(2) A.I.R. 1927 Oudh 506=105 Ind. Cas. 912.] 

S. 27 (2) — Extension of time for discharge. 

Under S. 27 (2), the Court has power to extend the 
time for discharge even afier the expiry of the period 
allowed to the insolvent for appljiug for his discharge. 
A.I.R 1937 All. 686=1937 A.L.J. 773=1937 
A W .R. 654=1. L. R. (1937) All. 855 = 171 Ind. 

Cas. 594. 

S. 27 (2) — Extension of time for discharge. 

The Insolvency Court is competent to extend the time 
for a discharge even alter expiration of the time 
originally fixed. A.I.R. 1033 All. 230=1933 A.L.J. 

1 1 7 = 55 A. 24 1 = 145 Ind. Cas. 668. 

S. 27 (2) — Extension of time for discharge. 

Where, on the date fixed for applying for discharge 
of an insolvent, the Judge was absent and the insolvent 
did not, therefore, apply for discharge and the case 
being posted to another date, the insolvent applied 
for discharge on lhat date, but the Judge rejected 
the application as being belated and on the ground that 
he had no power to extend the time: 

Held, lhat the Court could have granted ext<-nsionof 
time and considered the application. A.I R. 1933 Rang 
I 33 =! 44 I n «i. Cas. 869. 

S. 27 (2) — Application for discharge — Exten- 
sion of time — Creditors’ right to apply. 

S. 27 (2) authorises a Court to extend the time for an 
application for discharging an adjudicated insolvent even 
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if an application for extension of time is made after the 
period specified for making the application for discharge 
has expired. 

It was not the intention of the framers of the Pro- 
vincial Insolvency Act, that the debtor should derive 
advantage from his failure to apply for dischage. There- 
fore, an application to extend time for discharge made 
by a creditor should be granted if the annulment of the 
adjudication is calculated to prejudice the creditor. 

A. I. R. 1932 Nag. 22 = 27 N. L. R. 374=136 Inch 
Cas. 873. 


S. 27 (2) — Extention of time — Court’s powers. 

Whenever the effect of the insolvent’s failure to apply 
for discharge within the time prescribed is to prevent an 
inquiry into allegation of fraudulent conduct, the Court 
can take hold of the fact and extend the time for apply- 
ing for discharge. A.I.R. 1930 Mad. 389, Fob. >93° 
M.W.N. 673=32 L.W, 446=A.I.R. 1931 Mad. 10=59 
M. L. J. 710. 

— ■ — S. 27 (2) — Application to extend time not 

filed within time specified — Power of Court to 
extend. 

If the order of discharge is not applied for within the 
specified period the adjudication as to insolvency is to 
be annulled and on such annulment the consequences 
stated in S. 37 are to follow. A debtor, in respect of 
whom an order of adjudication made under the Act has 
been annulled owing to his failure to apply for his 
discharge within the time fixed, is entided to make a 
fresh application, but this application can only be 
granted, if he succeeds in obtaining the leave of the 
Court for doing so after showing good cause for his not 
having been able to apply in time. No discretion 
is given to the Court to extend the time granted to the 
insolvent for his applying to obtain the order for dis- 
charge. in Ind. Cas. 903 = 5 O.W.N. 686=4 Luck. 22 
= A.I.R. 1928 Oudb 376. 

S. 27 (a)— Civil P. C., S. 148 -Application to 

extend time after expiry of period fixed— Power 
of Court to extend. 

The extension for good reasons, of the period fixed 
l jy the adjudication order for an application for dis- 
charge is contemplated by S. 27 (2) of the Act. It is 
not a fatal defect that the application for extension is 
made after expiry of the fixed date. S. 1 48 of the 
C. P. Code establishes this principle and there is 
nothing repugnant to it in the provisions of the Insol- 
vency Act. 86 Ind. Cas. 115 = 26 P.L.R. i26 = A.l.R. 
1925 Lah. 416. 


S. 27 (a). 

Per Venkatasubba Rao, J. — It is open to the Insol- 
vency Court under S. 27 (2) to extend the time, on a 
proper application, to that effect, made at any time 
before the adjudication is annulled under S. 43. This 
it can do, even though the application is made after the 
expiry of the period originally fixed. 122 Ind. Cas. 
351=52 Mad. 648=1929 M.W.N. 489=29 M.L.W. 
649=A.1.R. 1930 Mad. 278=57 M. LJ. 116. 

S. 27 (a). 

The Court can extend the time for applying for dis- 
charge even when the time originally fixed by the 
Court for this purpose has expired: A.I.R. 1925 Lah. 
416; A.I.R. 1927 Lah. 763; A.I.R. 1924 Cal. 777; 
A.I.R. 1928 Pat. 338 (F.B.); A.I.R. 1926 Sind 94, 
Foil.; A. 1 R. 1928 Mad. 265; A.I.R. 1928 Oudb 376, 
not Foil. 1 17 Ind. Cas. 87= A.I.R. 1929 Lah. 399. 

S. 27 (a). 

The annulment of adjudication does not ipso facto 
come into operation without an express order of the 
Court to that effect under S. 43 of the Act, and the 
Insolvency Court has therefore power to extend tune 
for discharge even after expiry of the period: A I.R. 
1924 Cal. 777 and A I.R. 1928 Pat. 338 (F.B ) Foil. 
1 13 Ind. Cas. 357=A.I,R. 1929 Nag. 11. 

r S. 27 (2). 

Court has power to extend time limited in the order 
of adjudication to apply for discharge even after time 
fixed: A.I.R. 1928 Pat. 338 (F.B.) Foil. 108 Ind. 
Cas. 803 (Pat.) 


S. 27 (2). 

The annulment of adjudication docs not ipso f«cto 
come into operation by the expiry of the period fixed but 
bas to be determined, and until it is so determined 
the Court has the seisin of the case and hat power to 
extend the time under S. 27, regardless of the expiry 
of the period originally fixed and ol the failure of the 
insolvent to apply for extension thereof before * x .’ 

piry of the period originally fixed. A.I.R. IQ 2 4 Lai. 
777; A.I.R. 1924 Mad. 635 and A.I R. 1905 Lab. 

Foil. 107 Ind. Cas. 830 = 7 Pat. 375—9 P.L.T. 329 = 
A.I.R. 1928 Pat. 338 (F.B.). 

S. 27 (2). 

The fact that an application by an Iosojvent for exten- 
sion of time within which to apply for his discharge is 
” *V. ‘ f ‘r expiry of the time fixed therefor, is not fatal 

m ihc aPplScL A.I.R. 1925 Lah- 4.6, Foil. .00 


S. 27 (2)— Extension after fixed period — Powers 

of Court. 


A Court has jurisdiction 10 extend the time originally 
|ix«“d under S. 27 for an application by the debtor for 
discharge, afier the expiry of that time bijt before an 
order ol annulment is passed under S. 43, wfner 
under S. 5, Insolvency Act, taken with S. 148, L. r. 
Code, or under S. 27 (2) of the Act. A.I.R. 1920 

Pat. 338; A.I.R. 1924 Cal. 777; A.I.R. '927 AIL 4>0; 

A.I.R. 1930 Mad. 278, Appr. A.I.R. 1928 Mad. 
265; A.I.R. 1926 Mad. 942; Waller. J. in 83 Ind. 
< '.at! 055= A- I.R. 1924 Mad. 635 Overruled. 

1 2 1 Ind. Cas. 61 = 31 M.L.W. 365 = 53 Mad. 288 = 
A.I.R. 1 930 59 Mad. 389=58 M- I># J. 3^9 (F.B.) 


S 27 (a). 

Under S. 27, clause (2), the Court has the power to 
extend the time originally fixed even after the expiry of 
the period fixed for applying for an order for dis- 
charge. 81 Ind. Cas. 584 — 5 1 Cal. 337 ==3 A.I.R. 19*4 
Cal 777- 

S. 27 (a) — Extension of rime — Power of 

Court. 

Although the provisions ofS. 43, that if the debtor 
fails to apply within specified time for annulment o 
adjudication order, the adjudication shall be annulled 
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arc mandatory, under S. 27 (2), the period within 

which the debtor shall apply for his discharge, should 
be extended so that the operation of S. 43 is delayed 
until the insolvency proceedings have had time to be 
carried to completion. 91 Ind. Cas. 467 = A.I.R. 1926 
Sind 94. 

S. 27 — Fixing and extension by Receiver — 

Powers of Official Receiver and Court. 

Under S. 27 the Official Receiver to whom a petition 
of the insolvent is transferred for disposal has power 
to fix a time for applying for discharge. An applica- 
tion for cxtention of time nearly two years afier the 
expiry of the period prescribed and only after the credi- 
tor applied for annulment of adjudication was not 
granted where the insolvent failed to carry out the things 
directed by law, such as handing over properties to the 
Officer Receiver. 

Per Krlshnan, J. — After the period fixed the Court 
can extend time. 

Contra Waller, J. — Court cannot extend time after 
the period expires. 83 Ind. Cas. 955=19 M.L.W. 418 
=34 M.L.T. 170=1924 M.W.N. 331 = A.I.R. 1924 
Mad. 635. 

[See A.I.R. 1930 Mad. 389=58 M. L. J. 369 (F. B.) 

supra]. 


S. 27 — Application for extension — Who can 

apply. 

Section 43 is controlled by S. 27 atd an application 
for extension of period can therefore be made by any one 
interested and is not restricted merely to the debtor: 
A.I.R. 1930 Mad. 278, Foil 124 Ind. Cas. 219=1929 
M.W.N. 809= A.I.R. 1930 Mad. 342. 

S. 27 (2) — Who may apply. 

Either the insolvent or any of the creditors can apply 
for extension of period of discharge before an order has 
been parsed annulling the adjudication. 113 Ind. Cas. 
357 = A.I.R. 1929 Nag. ix. 

S. 27 (2) — Extension suo motu — Power of 

Court. 

It is open to an insolvency Court to extend the period 
specified in the order of adjudication within which the 
debtor should apply for his dicharge on the application 
of ihc creditors, or suo motu: A.I.R. 1927 Rang. 136, 
Foil. 107 Ind Cas. 394= Jo I-ah. 357 = 29 P.L.R. 122 
= 10 L. L. J. i56 = A.I.R. 1928 Lab. 82. 

S. 27 (2) — Who may apply. 

An application to extend time for discharge i$ main- 
tainable even at the instance of a creditor, 100 Ind. 
Cas. 921 = 6 Bur. L.J. 5 = A.I.R. 1927 Rang. 136. 


3 (b). Extension of time fixed for discharge— 

Who can apply. 

— — S. 27 (2) — Extension of time for discharge — 
Application by creditor. 

The Insolvency Court has perfect jurisdiction to ex- 
tend the period of discharge under S. 27 (2) either at 
the instance of the creditor, who filed an application for 
such extension, or of its own motion. The provisions 
of S. 43 are subject to those ofS. 27 (2). Section 27(2) 
imposes no conditions on the powers of the Insolvency 
Court to enlarge the time for discharge save the existence 
or proof of a sufficient cause and a fortiori it is 
open to the Court to extend the time instead of 
annulling the adjudication, even though the application 
for discharge may have been made by the insolvent 
within the time originally fixed by the Court. A.I.R. 
1932 Oudh 97 = 1941 O.W.N. 1190 = 17 Luck. 27 > = 
1941 A. W.R. 335= 199 Ind. Cas. 3go. 

S. 27 — Application for discharge— Who must 

apply — Extension of time for application. 

Per Venkatasubba Rno, J.-— From S. 27 and S. 43 
read together it is dear that the party who can make 
the application for discharge is the debtor and no one 
else. It is equally clear that the Court has power to 
extend the period and it may be so done not merely at 
the instance of the debtor but on the application of any 
body interested. S. 27 (2) merdy requires sufficient 
cause shall be shown, but it docs not say, that the 
debtor alone may apply for extension or shall show 
sufficient cause. If then before the expiry of the term 
fixed, an application is made under S. 27 (2), it is 
obvious that it is not obligatory upon the Court under 
S. 43 to annul the adjudication. To this extent it is 
plain that the word “shall” is not imperative. (1895) 
1 Q.B. 724, Foil. 122 Ind. Cas. 351 = 52 Mad. 648 = 
1929 M.W.N. 489 = 29 M.L.W. 649 = A.I.R. 1930 Mad. 

278=57 M. L J. u6, 


3 (c). Extension of time fixed for discharge — 

Miscellaneous. 

S. 27 (2) — Notice of extension application — 

Effect of failure to give notice. 

Where no notice of application for extension of period 
is given to an alienee, though it is desirable that it 
should be »o given, and if it does not prejudice him, it 
is immaterial. 124 Ind. Cas. 219=1929 M.W.N. 809 = 
A.I.R. 1930 Mad. 342. 

S. 27 (2) — Mode of applying for extension of 

time. 

An application of the insolvent for discharge can also 
be an application lor extension of time although it do«J 
not specifically ask for such extension. A.I.R. 1928 Pat. 
338 (F. B.), Foil. 117 Ind. Cas. 87 = A. I. R. 1929 
Lah. 399. 

4. Miscellaneous. 

S. 27 — Petition under Old Act — Petition for in- 
solvency filed under Old Act — Order passed under 
New Act — Validity. 

An Insolvency petition was put in on the 8th. January, 
1920, and the petitioner was adjudicated an insolvent 
on the 4th June, 1920. Meanwhile, Act V of 1920, 
had come into force on the 25th of February 1920. At 
the time of adjudication the Court fixed one year as the 
period within which he should apply for discharge. 
It was contended in appeal that as (he petition was filed 
under the Old Act the petitioner obtained a vested 
right to an unconditional order of discharge and the 
Court had no jurisdiction to impose a condition that dis- 
charge must be applied for within one year under S. 27 
of the New Act. 
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Held, that by the mere filing of a petition under the 
Old Act the petitioner did not acquire a vested right to 
a particular kind of order which cannot be affected by 
the New Act. The nature of order to be passed is a 
matter of mere procedure. (A.I.R. 1924 Mad. 368, Foil.) 
91 Ind. Cas. 144=22 M.L.YV. 542=A.l.R. 1926 Mad. 
*23 = 49 M. L.J. 595. 


Ss. 27, 56, 59, 58— (1907). Ss. 16, 18, 20 and 23 

— Power of Court to direct debtor of insolvent to 
pay money into coart before adjudication. 

Where a debtor presents a petition for adjudication as 
an insolvent the Court has no power without making an 
order for adjudication or appointing a Receiver, to 
order a debtor of the insolvent to pay into Court any 
money which he owes to the insolvent. 44 Ind. Cas. 
537 Nag. 


Ss. 27 and 28— (1907), S. 16 — Provable claim — 

Damages — Forward contract — Proof before 
Official Receiver. 

Damages may be claimed before the Official 
Receiver on the insolvency of a party, they bring in 
the nature of contingent debts, contingent on the 
non-preformance of the contract by the Official 
Receiver, and on the rates at the date of delivery 
being lower than the contract rate. The Receiver 
should act as a court assessing damages on the expected 
rates of a future date in the case of an an'icipatory 
breach and the same principles of assessment apply in 
either cases. In arriving at the rates of the future 
date of delivery an important factor will be the rate 
at which at the time of the Receiver’s valuation a 
future contract for ihat date could be made. 6 S.L.R. 
187=19 Ind. Cas. 653. 

S. 28. 

Synopsis. 

1. Appeal and Second Appeal 

2. Applicability of Section 

3. Applicability and Scope of Sub. S. (2) 

4. Duty of insolvent — Sub. S. (1) 

5. Effect of order — Sub. S. (2) 

6. Foreign Adjudication 

7. Insolvency of Firm 

8. Interpretation 

9. Joint Hindu Family 

10. Leave of Cour* 

11. Power of Court 

12. Proceedings against Insolvent 

13. Proceedings by Insolvent 

14. Property acquired by or devolving on 

insolvent alter adjudication — Sub. S. (4) 

15. Property exempt from vesting in Court 

or Receiver— Sub. S. (5) 

16. Property vesting in Court or Receiver — 

Sub. S. (2) 

17. Receiver 

18. Relation back — Sub. S. (7) 

19. Reputed ownership— Sub. S. (3) 

20. Secured creditor — Sub. S* (6) 

21. Miscellaneous, 


x. Appeal and Second Appeal. 

— — S. 28 — Appeal — Necessary parties. 

Where property has vested in the District Judge, 
the provisions of S. 28, Sub-cl. (2) make it imperative 
for the appellant creditor to make the District Judge 
a party respondent to the appeal. It cannot be said 
that merely because the District Judge is in duty 
bound to carry out any orders of the High Court, he 
should not be made a party to the appeal before 
High Court. For, the order passed by the High Court 
is not binding upon the estate of the insolvent unless 
the estate of the insolvent is represented in these 
proceedings before it. A.I.R. 1942 Pat. 307 = 23 P.L.T. 
35=8 B.R. 789=201 Ind. Cas. 342. 


— — S. 28 — Second appeal — Sale In execution— ■ 
Judgment debtor adjudged Insolvent — Application 
by Receiver 10 have sale set aside. 

When a Receiver in insolvency^ applies to have a 
•ale in execution declared null and void, the most 
important factor to be considered is whether the 
Re criver represented the judgment-debtor for *he 
purpose of having the property escape execution. 
The Receiver in whom the property of the insolvent 
vests after the pasting of the order of the adjudication 
under S. 28, sub -s. (2), does represent both the 

insolvent and the creditors of the iniolvcnt; and if 
any application is made to the Court which, on the 
face of it, was an application made in the interest 
of the insolvent judgment-debtor, the application can 
under the law, be treated as an application under 
S 47, Civil P. C., made by the Receiver in insol- 
vency, as representative of the insolvent judgment- 
debtor. The creditors of the insolvent are no doubt 
interested in the applicant; but that does not take 
away anything from the legal position of the Receiver 
representing both the insolvent judgment-debtor whose 
property has vested in him, and the creditors. A 
second appeal is, therefore, maintainable. A.I.R. 1935 
Cal. 503=39 C.W.N. 424=^2 Cal. 457= *57 Ind * 
Cas. 862. 


2. Applicability of section. 


S. 28-Appllcablllty-Sulta and proceeding* 

under Agra Tenancy Act. 


3y deleting S. *93 of the old Agra Tenancy Act 
m S. 264 of the new Act, the bar that prevented 
: applicability of the insolvency law to revenue 
tier, ha* been automatically removed. Consequently, 
Provincial Insolvency Act must now be held to be 
ilicable to suits and proceedings under the Agra 
iancy Act. A.I.R. 1932 All 434* 1932 A. L.J. 402 


3. Applicability and scope of Sub-S. (3). 
S. a8 (2). 

When the karta of a joint Hindu Mitaksbara 
family business agrees to pay certain debt and after his 
death, his son A is adjudged an insolvent and A's son 
is sued by the creditor, neither A nor the Receiver is 
a necessary party and S. 28 (a) has no apolication to 
such a suit- ( 1937) 166 Ind, Cat). 781=40 C.W,N. 
808=63 C. 194. 
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S. 28 (2^ — Applicability — Notice to creditor — 

Oudh Chief Court, R. 5. 

There is nothing in the provisions of S. 28 (2) 
making its application dependent on notice of the 
insolvent’s application being given to the plaintiff. 
The notice provided for by R 5 of the rules made by 
the Oudh Chief Court under the Provincial Insolvency 
Act should be presumed to be notice to all the 
creditors. A.I.R. 1936 Oudh 236=1936^ O.W.N. 52 = 
11 Luck. 731 = 160 Ind. Cas. 229. 

S. 28 (2) — (1907), S. 16 (2) — Applicability — Pro- 
hibition — Effect off. 

The prohibition in S. 16 (2) applies only to 
creditors to whom notice of the Insolvency proceedings 
have been given and not to person* having claims 
against the Insolvent to whrm no notice has teen 
given. 17 O.C. 267 = 25 Ind. Cas. 708. 

S. 28 (2) — Applicability. 

A person is not entitled to claim exclusion of the 
peiiod spent by him in the Insolvency Court under 
either of ti e Sections 28 (2) and 78 (2) inasmuch at 
an order of adjudication is a pre-requisite for the 
applicability of either of the said sections. 121 Ind. 
Cas. 55= A.I.R. 1931 Nag- 109. 

S. 28 (2) — Scope. 

See Provincial Insolvency Act (V of 1920), S. 78 
(2). (1947) 2 M.L.J. 572. 

— ■ — S. 28 (2) — Rights and remedies of creditors. 

The provisions of S. 28 (2) do not create any 

right of suit which does not otherwise exist; they 
operate as a bar on the rights of creditors in respect 
of remedies, suits and proceedings otherwise existing. 
That bar is in itself subject to an exception, namely, 
that permission of the Court may remove it. But per- 
mission of the Court operating as an exception to the 
bar created by the sub-section cretainly cannot give 
the creditor any right which he has not apart from 
this sub-section. A.I.R. 1941 Cal. 298=73 C.L.J. 225 
= 199 Ind. Cas. 412. 

S. 28 (a). 

Section 28 bars the remedy of the creditor only 
during the pendency of the insolvency proceedings but 
where the sale was confirmed after they were over, 
the judgment- debtor hat no rieht to ask »hr Court 
not to confirm the *a|e. A.I.R. IQ41 Oudh 505 = 
1941 O.W.N. 833=1941 A. W. R. C. C. 234=194 Ind. 
Cas. 605. 

— ■ — S. 28. 

Section 28 deals with the effect of an order of 
adjudication. A.I.R. 1940 Rang. 289=1940 Rang. 
L.R. 544= 1 9 1 Ind. Cas. 690. 

S. 28 — If affects all creditors — Creditor’s 

suit »o 6et a»idc 6ale by Receiver in insolvency — 
Court’s leave. If necessary. 

The operation of S. 28 affects all creditors, whether 
they are judgment-creditors or not, or have proved 
their debt* or otherwise. The section clearly enacts 
that during the pendency of the insolvency proceeding*, 
no creditor shall commence any proceedings in pursuit 


of a remedy against the property of the insolvent in 
reipect of his debt. A.I.R. 1940 Rang. 289 = 1940 
Rang. L.R. 544=191 Ind. Cas. 690. 

S. 28 (2). 

One of the objects of S. 28 (2) is to prevent un- 
necessary interference with the work of the Insolvency 
Court and especially with realization of the assets of 
the judgment-debtor in insolvency. A.I.R. 1940 Rang. 
289=1940 Rang. L. R. 544= 191 Ind. Cas. 690. 

S. 28 (2). 

Section 28 (2) refers only to the property of the 
insolvent and the prohibition against the institution of 
legal proceedings without the leave of the Court 
refers to proceeding* with regard to the insolvent pro- 
perty. A.I.R. 1939 Mad. 572 = 1939 M.W.N. 367 = 49 
L-Vv. 515= ( 1939) 1 M.L. J- 889= I. L.R. (1939) Mad. 
585 = 185 Ind. Cas. 159. 


— — Ss. 28, 29, 52, 51 (3) — Orders made In insol- 
vency — Creditor, how affected — Order of admitting 
insolvency petition and order of adjudication — 
Effects — Distinction — Ss 28 and 29, scope of — 
Under S. 52, there must be application for deli- 
very and notice of petition — Material date under 
S. 52. 

As regards the effect of the order* made in 
insolvency on the creditor’s remedies, there are two 
distinct sels-of sections; first, Ss. 28 and 29 dealing with 
the effect of the order of adjudication, and secondly, 
S*. 51 and 52 dealing with the effect of an order 
admitting the petition. The distinction between 
these two »cts of provisions is this; The effect 
of S. 28 is when an order of adjudication has been 
made, to take away the right of a creditor to proceed 
against the insolvent’s property or to commence any suit 
or other legal proceeding against him except with the 
leave of the Court and subject to such terms as it may 
impose. Section 29 relates to pending suits or other 
proceedings and provides that the Court shall, on proof 
that an order of adjudication has been made, either 
stay the proceedings or allow them to continue 
on such terms at it may impose. Under S. 52, the 
point of time material is not ihc date of the order of 
adjudication but the date of the admission of the insoN 
vcricy petition. The executing Court, it provide*, shall, 
if two conditions arc satisfied direct the insolvent’s 
property, if in its possession, to be delivered to the 
Receiver. Those conditions are: (0 execution has 
issued against the property but before it* sale, notice 
is given to the Court that an insolvency petition has 
been admitted and (2) an application is made to ihc 
executing Court for delivery of tie property to the 
Receiver. The point of difference to note is, that 
whereas under S. 29, on mere proof that an order of 
adjudication has been made, the executing Court’s 
power is checked, under S. 52 no such result automati- 
cally follows from the mere fact that notice of the ad- 
mission of an insolvency petition has been given to the 
Court; for in the latter case coupled with that fact, 
there must be an application to the Court for delivery! 
That the legislature intended this difference there can 
be no doubt, for the order of adjudication i* sometimes 
a long way off from the admission of the insol- 
vency petition. Then come* S. 51 which unlike Ss. 28, 
9Q and 52, deals not with procedure but with substantive 
rights. It enact* that an execution creditor is not 
entitled to the benefit of the execution against the 
Receiver unless the aiscts are realised before the admis- 
sion of the petition. The material date under thjs 
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provision of law is the date not of the insol- 
vent’s adjudication, but of the admission of the insol- 
vency petition. A.I.R. 1936 Mad. 819=71 M.L. J. 170 
= 44 L.W. 194=1936 M.W.N. 753 (2) = 59 Mad. 928 = 
170 Ind. Cas. 510. 


S. 28. 

Section 28 is based on the broad principle that when 
once a person is adjudicated insolvent, creditors seeking 
any remedy against him must come to the Insolvency 
Court to get leave for that purpose. A.I.R. 1935 Mad. 
239 = 68 M.L.J. 148=1935 M.W.N. 37=41 L.W. 167 = 
156 Ind. Cas. 428. 

S. 28 (2). 

The first part of sub. S. (2) of S. 28 deals with 
remedies against the property of the insolvent and the 
second part deali with all remedies including the 
remedy against the person of the insolvent. The Act of 
1907 imposed a disability not only as against the pro- 
perty but plso against the person of the insolvent and 
the Act of 1920 has made the alteration that the dis- 
ability as against the person of the insolvent may be 
removed by obtaining leave of the Court. A.I.R. JQ3* 
Pat. 357=12 P.L.T. 345 = 10 Pat. 422=134 * n d. 
Cas. 633. 

— — S. a8 (2) — Scope. 

Under S. 4 (1) the powers of the Court of insolvency 
are very wide, and do not in any way militate against 
S. 28 (2). 125 Ind. Cas. 28=1930 A.L.J. 989 = A.I.R. 

1930 All. 552. 

S. 28 (2). 

Where the permission to execute under S- 28 
(2) was one that was not only not acted upon but on 
which it was in the circumstances impossible to act: 

Held, that such permission was ineffectual to exclude 
the unfettered operation of S. 78 and that the period 
between the adjudication and annulment should be 
deducted from the period allowed for limitation. 88 Ind. 
Cas. 544 = 23 A.L. J. 975 = 6 L.R.A.Civ. 585 = A.I.R. 
1925 All. 735* 

S. 28— (1907), S. x6 (2) (b) — Decree Is not a 

remedy within S. 16 (2) (b). 

A decree is not a remedy for a civil wrong but merely 
a step towards the remedy within Section 16 (2) (b). 
The remedy is the benefit accruing to the creditor 
through the execution of his decree; i.e., the compensa- 
tion secured to him in execuiion. That remedy he can 
secure only through the Insolvency Court by proving his 
debt. 34 Alb 106, Diss. from. 59 Ind. Cas. 710 
= 2 Lah. 95=3 L.L. J. 126=61 P.L.R. 1921= A.I.R* 
1921 Lah. 270. 


4. Duty of Insolvent — Sub-S (x). 


S. 28. 


should be allowed and if 10, what. If maintenance is 
allowed and equals the income, then there will be no 
dividend and the insolvent will remain an insolvent un- 
less and until the insolvency is annulled. A. I. R. 1942 
Nag. 83=1942 N.L. J. 246=I.L.R. (1942) Nag. 714= 
200 Ind. Cas. 524* 

5. Effect of order — Sub-S. (2). 

(a) Limitation. 

(b) Prior attachment. 

(c) Protection of insolvent. 

(d) Sait in Foreign State. 

(e) Two adjudications. 

(f) Vesting of property In Receiver or 

Court. 


5 (a). Effect of order— Limitation. 

S. 28 — Limitation ceases to ran after ad- 
judication. 

A debt barred by the statute of limitation is not prov* 
able in bankruptcy proceedings. But the bar of time 
ceases to run (or to further run) after adjudication, as 
the effect of the bankruptcy is to vest the property of 
bankrupt in the trustee for the benefit of the creditors 
and all personal remedies against the bankrupt are also 
thereafter stayed. 66 Ind. Cas. 758=34 C.L. J. 167= 
A.I.R. 1921 Cal. 456. 

S. 28 (2) — (1907), S. 16 (a)— Limitation. 

An adjudication of the defendant as an insolvent 
docs not extend the period prescribed for a «uit against 
him for it is open to the plaintiff to sue the defendant 
in rime with the leave of the Insolvency Court. 42 
Mad. 319 = 36 M.L.J. 104=25 M.L.T. 247=(*9'9) 
M.W.N. 698=49 Ind. Cas. 625. 


5 (b). Effect of order— Prior attachment. 
-S. 28— Attachment -Effect of adjudication 


On insolvency of the judgment-debtor, the attach- 
ment falls to the ground. Where the Official Assignee 
wants poiseiMon of the attached property, the claim “ 
to be derided bv the Court having custody and not 

by C In d s C oh d ency by Court A.I.R .944 Mad. 333= >944 
M.W.N. 72=1944-1 M.L. J. h 6=57 L.W. 128. 


s# 2 g __ Attaching creditors* priority over 

Receiver. 

Section 28 read with Ss. 51 and 52 of the Act indicates 
that an attaching creditor of the insolvent’s property has 
no priority over the Receiver in insolvency. The attaching 
creditor is relegat'd to the same position as other 
creditors by reason of the combined effect of S. 28 (2) 
and Ss. 51 and 52. A.I.R. 1943 Na S- *01 =*194 2 N.L.J. 
599 = 1. L.R. (1943) Nag. 390=205 Ind. Cas. 279. 


An insolvent is, under S. 28 (1), required to aid the 
Court “in the realisation of his property*’. ‘Property* 
here includes moneys received by way of income. The 
insolvent should be directed to account to the 
Court in each year for the whole of his income whether 
for palampat or otherwise. The Court should consider 
whether any maintenance (bearing in mind earning 
rapacities and the general circumstances of the case) 


S. 28— Effect of adjudication on prior attach- 

mfntBs 

If an adjudication take* place in British India, the 
title obtained by the sale effected by the Official Receiver 
would have preference over an attachment and sale 
under the Civil P.C. A.I.R. 1935 Mad. 882=1935 
M.W.N. 940=42 L.W. 663=158 Ind. Cas. 776. 
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— — Ss. 28, 58— (1907), Ss. 16 and 23 -Attachment 
of property— Adjudication of judgment-debtor — 
Effect of. 

After an adjudication in an insolvency, an attachment 
of property though made before the adjudication, ceases 
to have any effect, as the property of the insolvent vests 
in the Receiver who is the person to maintain all pro- 
ceeding*. 40 All. 197 = 16 A.L-J. 32 = 43 Ind. Ca*. 
672. 

5 (c). Effect of order — Protection of 

Insolvent. 

Ss. 28 (2} and 39 — Debts not included in 

scheme — Protection. 

In case of a scheme, S. 28 (2) has to be read with 
S. 39 and the protection is taken away by S. 39 in res- 
pect of debts not included in the scheme. A.I.R. *934 
Mad. 529=40 L.W. 110 = 57 M. 1082 = 67 M.L. J» 843 
= 153 Ind. Gas. 916. 

S. 28. 

When the petition is filed and the debtor is adjudica- 
ted, the debtor automatically gets what is equivalent to 
a protection order on the Original Side. 91 Ind. Cas. 
31 =22 M.L.W. 202= 1925 M.W.N. 6i2=A.I.R. 1925 

Mad. 915 (F.B.). 

5 (d). Effect of order— Suit in Foreign State. 

S- 28— Firm in Bombay adjudged insolvent — 

Suit against it in Kutch — If maintainable. 

The fact that a private firm in Bombay has been 
adjudged insolvent and its property has vested in the 
Official Receiver at Bombay, is no bar to the owners of 
the firm who have permanent residence in Kutch being 
sued in Kutch. In Kutch there is no Insolvency Act 
and they are not to be treated as insolvents there. 
A.I.R. 1949 Kutch 5. 

S. 28 — Adjudication in British India — Power 

over foreign immovables —Suit by unsecured 
creditor against insolvent in Foreign State — Power 
to issue injunction restraining suit — Exercise of 
discretion. 

While it is true that the law of British India docs 
not govern immovable property in Foreign States, and 
that an adjudication order made here can only have 
ouch effect upon the property as the law of the Foreign 
State chooses to give it, nevertheless, as between the 
insolvent and his creditors the pr >pcrty prima facie 
is available to the creditors unless the law of the 
Foreign State interferes with the operation of the law 
of British India. 

But an Insolvency Judge if atked to restrain a resi- 
dent in a Foreign State from continuing a suit brought 
before the adjudication against insolvents who were at 
that time resident in the Foreign State, might very 
reasonably insist, before exercising a somewhat delicate- 
jurisdiction to interfere with th' nationals of another 
power upon definite evidence as to the law of the 
Foreign State and it would not be unreasonable Tor 
him to refuse an injunction when hr finds not only that 
there is no evidence before him as to the forrign law, 
but also that the insolvents have never in fact executed 
any »uch transfer in favour of the Official Assignee or 
of the tru lees of the comp >sition of their property in 
jfic Foreign State. 


Obiter, — In the case of insolvency of the debtor, the 
Courts never issue an injunction to restrain a foreign 
erditor suing in a foreign Court in a case in which the 
creditor was neither personally within the juriidiction 
nor had come in and proved in the bankruptcy. 

But if the foreign creditor carries on business within 
British India, the Court6 of British India have jurisdic- 
tion to issue such an injunction. A.I.R. 1932 Cal. 3to 
= 35 C.W.N, 997= >37 Ind- Cas. 299* 


5 (e). Effect of order — Two adjudications. 

S. 28 — Two adjudications, effect of. 

Where two different Courts have passed two ordeis 
of adjudication upon the same person, the adjudication 
order which is prior in time vests the property of the 
insolvent although the act of insolvency in the second 
case was prior in time to that in respect of which the 
first order was made. A.I.R. 1933 Cal. 115 = 59 Cal, 

1 16=36 C.W.N. 546 = 56 C.L J. 152=141 Ind. Cas. 

863. 

5 (f). Effect of order— Vesting of property in 

Receiver or Coart. 

S. 28 (2) — Date of vesting — Subsequent change 

in law, effect of. 

The question whether the property vested in the 
Official Receiver would depend upon the position at 
the date of the adjudication. Any property which has 
once vested in the Receiver does not re-vest in the 
insolvent by virtue of some Act enacted subsequently 
e. g., U-F. Debt Redemption Act. A.I.R. 1944 All. 237 
= 1944 A.W.R. 180 (1)= 1944 A.L J. 44 ot= t944 R D. 
574=1944 O.W.N. 200 = 1. L.R. (1944) All. 553=218 
Ind. Cas. 407. 

S. 28 (2) and (7)— Dat© of vesting. 

The effect ofsub-Ss. (a) and (7) of S. 28, Provincial 
Insolvency Act read together is, that the whole of the 
property of the insolvent vests in the Receiver with 
effect from the date of the presentation of die petition 
in insolvency. I Iencc, the Official Receiver can chal- 
lenge a sale in execution of a decree against the Insol- 
vent held alter the date of the petition. A.I.R. 1942 

All. 263 = 1942 A.L.J. 437= 1 L-R- (1942) All. 421 = 
1942 A.W.R-H.C. 162 = 202 Ind. Cas. 7. 

S 28 (a)— Date of vesting. 

Under the provisions of S. 28, when an order of 
adjudication »s made, the property of the insolvent 
vests in the Court or the Receiver with effect from the 
date on which the petition for insolvency is made. 
A.I.R. 1940 Pcsb. 36= 190 Ind. Cas. 158. 

S. 28 (2) — Date of vesting. 

In execution of a decree, the property of the judg- 
ment-debtor was attached. In the meantime he applied 
to he adjudicated as an insolvent and an interim 
Receiver was appointed who was a»krd to take charge 
of his property. Meanwhile the executing Court 
ordered the property to be sold ami on that day the 
Receiver under S. 52 applied to stop the 6alc: 

Held, that the property vested in the Receiver from 
the date of the admission of the insolvency petition 
and the executing Court should hand it over to him. 
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A.I.R. 1936 Mad. 819=71 M.L J. 170=44 L.W. 194= 
1936 M.VV.N. 753 (2) = 5gMad. 928=170 Ind. Cas. 
510. 

Ss. 28, 59 and 60. 

From provisions of Ss. 28, 59 and 60, Provincial 
Insolvency Act, it is clear that the Receiver derives 
authority to deal with the property of the insolvent 
from the order of adjudication and when he proceeds 
to sell it, he is acting in “enforcement” of that order. 
A.I.R. 1943 Lah. 19 = 1. L.R. (1943) Lab. 242=45 
P.L-R. 57=204 Ind. Cas. 344 (F.B.). 

S. 28. 

Legal consequence of adjudication in bankruptcy is 
that the ownership of the insolvent in all the property 
owned and po’scsicd by him on the date of adjudica- 
tion is divested from him and vested in the Official 
Receiver. A. I.R. 1941 Mad. 753 = 1941 M.VV.N. 489 = 
200 Ind. Cas. 492. 

S. 28. 

The effect of the Provincial Insolvency Act is that 
the insolvent, as from the date of the petition, it civilly 
dead and cannot, after the petition, enter into any 
transaction in respect of his property which will bind 
the Official Receiver or his creditors. Any person 
dealing with the insolvent after that date does so at his 
peril. A.I.R. 1939 Lah- 384=1. L.R. (» 94 °) Lah- 5 0= 
42 P.L.R. 367= 184 Ind. Cas 330 (F.B.J 

S. 28. 

Legally the Receiver and not the insolvent is the 
owner of the property, which vests in the Receiver 
under S. 28 on th'* order of adjudication being passed. 
A.I.R. 1939 Lah. 3*6 = 41 P.L R. 816 = I. L.R. (1940) 
Lah. 40 = 187 Ind. Cas. 8jg. 

S. 28 (2). 

Under S. 28 (2), the whole of the insolvent's pro- 
perty immediately vests in the Court or the Receiver 
and when there is no Receiver, the Court is vested with 
all the rights and is authorised to exercise all the powers 
conferred on a Receiver. One of these rights is the 
right to actual physical possession of the insolvent’s 
property by ihe Receiver. A.I.R. 1939 Nag. 10=1938 
N.L.J. 384 = 1. L.R. (1941) Nag. 696= 179 Ind. Cas. 943. 

S. 28. 

Once the judgment-debtor has been adjudicated 
insolvent, the Court executing a decree has no power 
to sell his property. I he fact that the Official Receiver 
was given a no ticc in the execution proceedings does 
not make him bound by the sale. That is a question 
of procedure only. Such a sale is inoperative. A.I.R. 
1938 Mad. 449=47 LAV. -705 = 1938 M.VV.N. 201 = 
1938-t M L.J 471=1. L.R. (1938) Mad. 1063=178 
Ind. Cas. 135. 

S. 28— Receiver not appointed— Coart repre- 
sents insolvent’s estate. 

In the absence of the Receiver, the property or the 
sale proceeds would vest in the Court under S. 28. The 
Receiver is only an Officer of the Court and until he 
is appointed, the Court is entitled to represent the insol- 
vent’s estate for administration. A.I.R. 1937 Nag, 193 
= I.L.R. (1937) Nag. 249=170 Ind. Cas. 383. 


S. 28. 

When a debtor is adjudicated an insolvent at his 
instance, all his assets which he has at the time of 
the presentation of the application and all assets which 
he may require before his final discharge, must come 
in the hands of the Court in order that the said assets 
may be administered, and his creditors whose debts can 
be proved in the insolvency proceedings may get their 
debts pro rata from these assets. When an insolvency 
proceeding takes place at the instance of the creditor, 
there is the self same principle. Therefore an insolvent 
has no title in the properties in which he had beneficial 
rights at the date of the presentation of the application 
or which was acquired subsequently by him at any 
time before bis absolute discharge. All such properties 
vest in the Court or in the Receiver appointed by the 
Court. A.I.R. 1936 Cal. 434=I,L.R. (1937) 1 Cal. 
127=166 Ind. Cas. 886. 

S. 28. 

The effect of the two clauses of S. 28 is that the 
properties of the insolvent, wherever they may have 
been and whoever may have been in possession of 
them, automatically vest in the Court. It is immaterial 
whether there was, at that time, any Receiver appoint- 
ed by the Court or not. The vesting of the property of 
the insolvent in the Court is not dependent upon there 
being a Receiver. A.I.R. 1936 Pat. 1 12 = 2 B.R. 168= 
17 P.L.T. 313=160 Ind. Cas. 146. 


S- 28 — Remedy of decree-holders against 

insolvent. 

Where a creditor has obtained a decree on the 
understanding that he was getting a decree against cer- 
tain insolvents, the exclusive remedy is to go to the 
Insolvency Court and get rateable shares in the assets 
and not to proceed separately by way of execution and 
claim priority as against the Official Receiver. A.I.R. 
*935 All. 643 = 1935 A.W.R. 672 = 1935 A L.J. 673= 
155 Iud. Cas. 66i. 

S. 28. 

Per Bagaley, J. — On adjudication, the existing pro- 
perty of the debtor vests in the Receiver in insolvency, 
that is, the property of the debtor. By virtue of the 
powers given to the Receiver under Ss. 53 and 54, the 
Receiver is able, sometimej to increase the estate m 
his hands. It still remains the property of the debtor 
in the hands of the Receiver in insolvency. A.I.R. 
1935 Rang. 328= 14 Rang. 63= 158 Ind. Cas. 651. 

S. a8— Alienation by Insolvent— Legality. 

An alienation by an undischarged insolvent of pro- 
perly belonging to him is not void but only voidable at 
the option of the Receiver or the Court. A.I.R. 1933 

All. 449=1933 A.L.J. 475=55 A. 503= *43 Ind. Cas. 
836. 

1 — S. 28. 

On the making of an order of adjudication, all the 
property of the imolvent vests in the Court or the 
Receiver and the insolvent ceases to have any right 
to deal with his property. A transfer made by an 
insolvent after adjudication is, therefore, a nullity* 
A.I.R. 1932 Oudh 244 = 9 O.W.N. 523=8 Luck. 87 =» 
138 Ind. Cas. 808. 
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■ S. 28a 

As soon as adjudication is made the property vests 
in the Court or the Receiver and any decree obtained 
against the insolvent as defendant who ceases to have 
any right in the property is a nullity. 70 Ind. Cas. 
357= A.I.R. 1922 Mad. 335=43 M.L. J. 426. 

S. 28— (1907), S. 16— Effect of order — Sub- 
sequent attachment. 

Upon a vesting order being made all the properties 
of the insolvent passes to the Official Assignee and 
all decrees and other proceedings against the insolvent 
are ordinarily sta\ed. Alter a vesting order has been 
made, any subsequent attachment of the property of 
the insolvent is for all legal intents and purposes, a 
nullity in itself and does not confer any advantage 
thereby under any of the sectious dealing with ordinary 
execution proceedings under the C. P. Code. 14 Bom. 
L.R. 511=15 Ind. Cas. 950. 

S. 28 — (1907)— S. 16 (2) — Effect of order — 

Heirs possessing dectaeed debtor’s assets 
Effect of their insolvency. 

If before the execution but after the passing of the 
decree against the assets of a deceased debtor in the 
hands of his heirs the latter beer mes insolvent the 
deceased’s estate v<sts in the Official Receiver and the 
creditor must prove his debts like other unsecured 
creditors. 18 M.L.T. i 47 = 3 ° 1 °^. Cas. 256. 

S. 28 — Debtor executine power of attorney 

authorising creditor to realise rent Adjudication 
of debtor — Revocation of power of attorney. 

When a debtor executes an unregistered power of 
attorney in favour of a creditor authorising him to 
receive rents from tenants and apt ropriate the same 
towards the satisfacdon of his d^bt and by separate 
letter of the same date, agrees not to cancel this 
power of attorney, the power of attorney will be treated 
as revoked on the debtor’s adjudication as insolvent. 

A.I.R. 1932 Mad. 381 =55 Mad. 558=35 L. W. 592 = 
63 M. L- J. 37=>3 a Ind. Cas. 225. 

6. Foreign Adjudication. 

S. a8— Adjudication by foreign Court. 

When a foreign Court adjudicates a person insolvent 
the only property in British India which vests in »he 
Receiver is the movable property which the insolvent 
was free to assign at the date of the adjudication and 
such property vest* by virtue of private international 
law. The adjudication does not, however, affect the 
rights of a creditor who has attached before the 
adjudication. He remains entitled to the benefit of 
his attachment. But where the creditor attaches 
after adjudication, he is not entitled _ to anything 
by reason of his attachment and he is left merely 
with the right to prove his debt in insolvency. 

A.I.R. 1940 Mad. 47-50 L.W 701 = (1039) 2 M L- J. 
859 = 1940 M.W.N. 195=190 Ind. Cas. 172. 

S. 28— Adjudication In different countries— 

Effect. 

Where there has been an adjudication in different 
countries, provided the adjudication operates as an as- 
signment of the bankrupt’s property in the foreign 
country, effect will be given in Engliih Courts to the 
assignment earlier in date. * 93 p M.W.N- 1223* 


S. 28 — Foreign adjudication order*, effect 

of. 

The British Cantonment in Secunderabad still 
remains part of H) derabad state and the property of 
the Nizam and the administration of justice according 
to British enactments by the District Court established 
there does not render the orders of that Court any- 
thing but the orders of a foreign Court in relation to 
the Courts of British India. 

An adjudication order by a foreign Court will no 4 
be allowed to interfere with any profess at the in- 
stance of a creditor already pending even though such 
process is incomplete provided that at that date, the 
bankrupts’s freedom of disposal was so affected by the 
process that he could not have assigned the subject- 
matter of the process to the Receiver. Therefore, 
where a creditor has attached the debtor’s pro- 
perties, a foreign adjudication order passed at a 
subsequent date cannot prejudice the attaching cre- 
ditor’ right. 

The analogy of a British Indian adjudication order 
is not applicable to a foreien adjudication order, for 
a British Indian order operates vi statoti, but ihe 
foieign adjudication order does not operate in British 
India vi s«atuti but only under the rule of private 
international law. 

It is settled that no adjudication order is recognised 
as having the effect of vesting id the Receiver any 
immovables in another country. A.I.R. * Q 33 >34 

= 37 L.W. 576=1923 M.W.N. 37*— 37 C.W.N. 553 = 
64 M.L- 1 . 562 = 35 Bom. L. R 747=57 C-L.J. 418 = 56 
Mad. 405=1923 ALJ- 692 = 60 I. A. 167 = 142 Ind. 
Cas. 52^ (P.C ). 

S. 28. 

Official Receiver in foreign Court cannot take ad- 
vantage of law applied in British India — Debtor de- 
clared insolvent in Secunderabad — Creditor attaching 
decree in favour of insolvent in execution of his decree 
— Attachment could rot be discontinued. 123 Ind. Cas. 
20 = 30 M.L.W. 531= A.I.R. 19^9 Mad. 900 = 57 
M.L.J. 393. 

S. 28 r z)— 1907, S. 16 (2) — Jurisdiction — Ad- 
judication — Discharge of debt — Adjudication 
outside British India — Effect of. 

Insolvency does not by itself operate as a discharge in 
all jurisdictions. Immovable property in British India 
vest* in trustee in the bankruptcy on an adjudication in 
a foreign territory. 34 Mad 247 = 8 M.L.T. 120= (1910) 
M.W.N. 695=7 Ind. Cas. 417. 


7. Insolvency of Firm. 

S. 28 — Insolvency of firm — Effect. 

An order of adjudication against a firm it an order 
of adjudication against each individual partner of 
the firm. A.I.R. 1932 Sind 62=138 Ind. Cas. 628. 

S. 28 — Adjudication order — Effect of. 

A firm is not a legal entity; nor is it a person. A 
firm’s name is merely a short-band foi m f^r collec- 
tively designating all the partners in l -• firm. In 
law, therefore, the adjudication of a firm is an adjudi- 
cation of each individual as insolvent. And it does not 
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matter if such firm has applied that the firm and not 
the individual partners thereof should be declared in- 
solvent. 100 Ind. Cas. U2=A.I.R. 1927 Lah. 234. 

S. 28 — Property of individual members vests 

in Receivers. 

A firm is not a seperate and distinct person accord- 
ing to law. A firm-name it merely recognised as a 
convenient symbol or shorthand form for collectively 
designating all the partners in the firm just as one 
may use a or b in algebraical computations to desig- 
nate known quantities which would be inconvenient 
to specify at length. Therefore an order of adjudica- 
tion passed against the firm is in effect an order 
against the individual partners in that firm. 89 Ind. 
Cas. 493 = 20 S.L.R. 2 o 9=A.I.R. 1926 Sind 31. 

S. 28 — Insolvency of firm. 

Adjudication order — Liability to pay rent of premises 
occupied by firm adjudicated insolvent as expenses 
of administration or otherwise and debt provable in 

insolvency. 51 C.L.J. 392 = 34 C.W.N. 751** AXIL 
1930 Cal. 459. 


8. Interpretation. 

S- 28— Provision s' of other Acts, if can be 

looked into. 

In construing a particular Insolvency Act, the 
Courts must confine itself to its express provisions and 
should not be guided by considerations of what the 
creditor could do under the provisions of the other 
laws. Cases under Provisions of other Acts depend on 
different considerations and these decisions are likely 
to mislead a Court which has to construe a particular 
Insolvency Act. A-IR 1942 Cal. 533=46 C.W.N. 
8o8 = I. L.R. ( 1942) 2 Cal. 413=76 C.L.J. 333=203 

Ind. Cas. >54* 


who has made himself amenable to adjudication but 
who has not yet been adjudicated. A.I.R. 1938 Mad. 
449=1938 M.W.N. 201 = 1938-1 M L j. 471=47 L.W. 
7°5 = I-L.R. (1938) Mad. 1063 = 178 Ind. Cas. 135. 

S. a8 (1) — ‘Property* meaning of. 

The word ‘property’ in S. 28 (1) includes moneys 
received byway of income. A.I.R. 1942 Nag. 83 = 
1942 N.L.J. 246=I.L,R. (1942) Nag. 714=200 Ind. 
Cas. 524. 

S. 28 (2). 

The son’s interest after the severance cannot be said 
to be the “properly of the insolvent’’ within S. 28 (2). 
The words “commence any suit or other legal pro- 
ceedings” must be construed as referring to a suit or 
othfr proceeding against an insolvent. A.I.R. ig42 
Mad. 327=1942-1 M.L.J. 173=55 L.W. 108=1942 
M.W.N. 81=201 Ind. Cas. 782. 


S. 28 (2). 

The second part of sub-s (2) of S. 28 is not affected 
by the doctrine of relation back in Sub-s (7) and the 
words “and thereafter” refer to the words “on the 
making of an order of adjudication’* in the opening 
clause of sub-s. (2). A.I.R. 1940 Rang. 234=1940 
Rang. L-R. 396=190 Ind.Cas. 751. 

S. 28 (2) — “Suit or other legal proceeding”, 

what is. 

“The suit or other legal proceeding’* in S. 28 (2) 
means a suit or other legal proceeding for recovery, of 
a debt refirred to in that sub- section. An application 
to recover a judgment-debt by arrest of the judgment 
debtor is such a legal proceeding. A.I.R. 1936 Oudh 
177=1936 O.W.N. 56=11 Luck. 720=160 Ind. Cas. 

33. 


Ss. 28, 51, 52, — Policy of Act — Construction 

of sections— Principles to be kept in view. 

In construing Ss. 28, 51 and 52 two principles have 
tobe kept in view. (1) It is the policy of the law of 
insolvency that when a debtor commits an act of in- 
solvency, there must be an even distribution of his 
property among his creditors and no creditor of his 
should be entitled to receive more than a rateable 
proportion of the amount realised from tire property 
of the insolvent and available for distribution equally 
with die other creditors. (2) It is the policy ol the law 
not to frustrate the effort of a diligent execution cre- 
ditor and deprive him of the fru'ts of his execution. 
A.I.R. 1938 Mad 906=1938 M.W.N. 841=48 L.W. 
■J 7 q= 1 939- 1 M L.J. 705 = 182 Ind. Cas 888. 

S. 28. 

The decisions of the English Courts on questions of 
stay of action owing to insolvency are not sure guide* 
for the Court* in India. 59 Ind. Ca*. 710 = 2 Lah. 95 
*=3 L L.J. 126 = 61 P.L. R. 1921 = A.I.R- 1921 I-ah. 

270- 

Ss. 28. 51 (3)— Distinction between “debtor” 

and “insolvent”. 

A debtor and an insolvent are, strictly speaking, 
different person*. An insolvent under the Insolvency 
Act mean* a person against whom an order of adjudi- 
cation has been made and that a debtor is a person 


9, Joint Hindu Family. 

(a) Insolvency of Co-parcener, 
^b) Insolvency of Father. 

(c) Insolvency of Manager. 


9 (a) Joint Hindu Family— Insolvency of 

Co-parcener. 


__ s 2 8 Hindu co-parc«ner*s insolvency — 

solvency does not effect his separation from 
int family— Insolvent * share increased by death 

co -parcenary —Increase accrues to Official 
•ccivor in whom that share is vested— Reason 
iy Official Receiver is entitlod to increase 


. 1 


The insolvency of a co-parcener does not effect a 
separation of that co-parcener from the joint family of 
which he is a member. He continue* to be a co-parce- 
ncr. When a penon is adjudged an insolvent his 
status in the joint family and hi* rights in the 
property of the joint family remain unchanged It, 
therefore, follows that if by a death in the co-parc^nary 
the share of the insolvent co-parcencr is increased the 
benefit of the increase will accrue to the Official 
Receiver in whom that share i* veited. 
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The reason why the Official Receiver is entitled to 
any subsequent increase of the insolvent’s share is not 
because the Official Receiver is a co-parcener in 
Hindu law, but because by S. 28 (4), Provincial 

Insolvency Act, be is entitled to all property which is 
acquired by or devolves on the insolvent, that is 
to say, it is the insolvent who by Hindu law . becomes 
entitled to the increase of his share and it is the 
statutory provision of the Provincial Insolvency Act, 
S. 28 (4), which vests that increase in the Official 
Receiver. A.I.R. 1946 Mid. 503=1. L.R. (1947) Mad. 
44=0946) 1 M.L.J. 247= 1946 M.W.N. 214=59 
M.L.W. 175=227 Ind. Cas. 55. 


S, 28 — Property vesting in Receiver. 

Against all the members of a joint Hindu family, 
there was a money-decree, in execution of which the ( 
decree-holder purchased the joint family property. 
Some of the members of the family, in the meanwhile, 
were adjudged insolvents and Receiver sought to sell 
their interest in the property purchased by the decree- 
holder: 


Held, that the Receiver had the right to sell the 
interest, if any, of the insolvents in the family 
property and not the whole oi the property purchased 
by the decree-holder. A.I.R. 1938 Pat. 234=4 B.R. 
616=19 P.L.T. 488=175 lDd - C as - g 9 6 - 


8 28— Sale by Official Receiver — Dispute as 

to nlember's share — Procedure — Proper stage 

for ascertaining insolvent’s share. 

Under the Hindu Law. it is well settled that until 
partition no co-parcener in a Hindu joint family can 
be said to have auy definite share in the joint family 
property. Therefore, where a co-parcener is adjudi- 
cated insolvent and his mother claims a share in the 

joint property equal to her sons, it is not necessary 
to decide this question before the sale of the insolvent’s 
share. The purchaser at the sale will be entitl'd to 
claim partition of the property, and when he does so, 
it will be a matter for consideration as to whether the 
mother would or would not be entitled to an equal 
share along with her sons. A.I.R. 1913 Lah. 651=34 
P.L.R. 1032 = 146 Ind. Cas. 840. 


28— Joint promissory note by member of 
joint Hindu family —Adjudication of some as 
insolvent -Suit against other in Civil Court- 
Maintainability. 

A, Band C were members of a joint Hindu family. 
A, the manager, acting on his own behalf and as 
guaroian of B and C who was Bs brother, executed 
a joint promissory note. B was subsequently adjudi- 
cated insolvent. The creditor sued A and C in the 
Civil Court; 


Held, that though the undivided interest of the in- 
solvent co-parcener would vest in the Receiver lor 
liquidation of his debts, the Receiver cannot legally 
deal with the joint Lundy property except to the 
extent of the share vested in him and there was no 
reason in law why the crcdiior, who is entitled to 
recover his debt from the members of the family other 
than the insolvent, should be debarred from prosecuting 
the usual remedy of the suit in the Civil Court. 


Held further, that since all the executants were 
independently liable, the suit was n..t bad though B 
was not and could not be made a party. A.I.R. 1933 
Nag. 324=144 Ind. Cas. 117. 


S. 28. 

It is doubtful whether the insolvency of one mort- 
gagor of an undivided one- third interest invalidates 
the mortgage of the other two- thirds part of the .other 
mortgagors who were not insolvents. 32 Bom. L*R- 
692=125 Ind. Cas. 695 = 54 Bom. 487 = A.I.R. 1930 
Bom. 395. 


Ss. 28, 56, 53 — (>907). Ss. 16, 18 and 36- 

Vesting of property — Sale by three members of 
a joint Hindu family — Subsequent Insolvency of 
one member. 

VVhcie one of three members of a joint Hindu 
family who executed certain sale deeds was adjudi- 
cated an insolvent and steps were taken to have the 
sales cancelled as not being bona fide transactions' 
Held, that the sales could not be set aside in their 
entirety that the shares of the other two members 
could nut vest in the Official Receiver as they never 
applied to be declared insolvents and that the District 
Judge cannot deal with their shares under Ss. 16, 18 

and 36. The court can deal with tbc estate of the 
insolvent only and the sale in respect of the share of 
the insolvent alone can be annulled. 20 M.L.T. 334= 
(1916)2 M.W.N. 123 = 4 L.W. 51 = 32 M.L.J. 284 = 
35 Ind. Cas. 6to. 


9 (b). Joint Hindu Family — Insolvency of Father. 

See also: S. a8-A- 

(as amended by Act XXV of 1948),— Ss. 28 

and 28-A — S. 28-A, if retrospective 

Father’s power of alienation of son’s share in joint 
family properties also vest in Official Receiver after 
adjudication ol fathei — Institution of partition suit by 
sons — No right in receiver to act on behalf of sons 
after suit. 


The fir*t respondent obtained a deciee against the 
second respondent and his two sons in 1934. In 1935 
the second respontent was adjudicated an Insolvent 
and in 1936, the Official Receiver took posiession of 
two villages belonging to the joint family. In >942, 
the sons imtitu cd a partition suit. The Official 
Receiver had in l> i» hands an amount which 
represented the collection of rents from the two 
villages for the years 1936 to 1945. He bad declared 
a dividend in which the first respondent got his share 
On tbc question, whether the first respondent could 
attach 2/3 share ol the amount in the hand* of Official 
Receiver as representing the sons’ shares of the 
income. 


Held: After the amendment of the Provincial Insol- 
vency Act, by Act XXV of 1948, which ig clearly 
retrospective, the fail er’s disposing power over his 
sons’ shares vested in the Official Receiver after the 
father’s adjudication. But t lie position became different 
after the institution of the partition suit by the 
sons as it broeght about a disruption of the status 
of the family aud terminated the father’s power* 
Hence, the creditor would be entitled to attach only 
the 2/3 share of the income which represented the 
collections in respect ol the two villages after the 
institution of the partition suit opto 1945. 61 L. W. 

708= A.I.R. 1949 Mad. 216 = 1948 M.W.N. 732=5 
(1948) 2 M.L.J. 415. 
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Ss. 28 (2) —Joint family — Insolvency of father 

— Father’s power to sell interest of sons for 
antecedent debts — Whether vests in Receiver. 

The power of a Hindu father to sell the interests 
of his sons in the joint family properly for the dis- 
charge ol his antecedent debts which are not 
tainted with illegality or immorality, vests, on his 
adjudication as an insolvent under the Provincial 
Insolvency Act, in the Insolvency Court or the 
Receiver, appointed by the Court and the Court or the 
Receiver, as the case may be, has a right to sell 
the interests of the sons of the insolvent for the 
satisfaction of the debts of the insolvent. I L.R. 
(194R) Nag. 85=1948 N.L.J. 8a=A.I.R. 1948 Nag. 
215 (F.B.). 1,4 8 

S. 28 (2) — Joint family of father and sons — 
Father insolvent— Official Receiver’s sale of 
immovable property— Right, title and interest of 
sons if affected. 

It is beyond doubt that the Official Receiver in 
an insolvency under the Provincial Insolvency Ac’ 
has no power to sell properly which is not sole pro- 
perty of the insolvent (the father in this case) and 
cannot convey the title of all members to the pur- 
chaser. 

Where a father in a joint family, composed of 
himself and his sons, became an insolvent and the 
Official Receiver sold some immovable property, pur- 
porting there by to sell the entire imercst in the 
property, the sale cannot affect the right title aDd 
interest of his sons. Go L.W. 794= 1947 M.W.N. 739 
= (1947) 2 M. L.J. 507. 

S. 28 (2) — Hindu father’s insolvency — 

Effect on shares of other co-parceners. 

On the insolvency of a father or manager in a joint 
Hindu family, the father’s or manager’s power to sell 
the shares of the other members of family docs not vest 
in the Official Receiver. A-I.R. 1943 Mad. 652 
= 56 L W. 361 =(HJ43) 2 M.L. J. 87= 1943 M.W. 
N. 429 = 1. L.R. (1944) Mad. 212 = 211 Ind. Cas. 21. 

S. 28 (2) — Joint Hindu family —Decree against 

father alone — Insolvency of father— Creditor can- 
not proceed against son's share without leave 
of Court. 

When the decree obtained by the creditor is in 
terms against the father alone and the father is 
adjudicated insolvent, in order to get at the property 
of the sons, it will be necessary for the creditor to 
execute his decree by what is really the exciciseof 
the father’s power. The power of sale being vested 
in the Official Receiver as part of the property of 
the father, there can be no execution under that power 
without the leave of the Insolvency Court. A.I.R. 1943 
Mad. 94=1942 M.W.N 470 = 207 Ind. Cas. 124. 

S. 28 (2). 

When a Hindu father is adjudged an insolvent, all 
his property including ihe son’s interest vests in the 
Insolvency Court including the power to alienate his 
son’s interest in the property. A.I.R. 1943 Nag. ioi 
= 1942 N L.J. 599 = l.L.R. (1943) Nag. 390 = 205 
Ind. Cas. 279 

S. att (2) — Right of Receiver to eon's share in 
property. 


Quaere. — When a father, who together with his sons, 
constitutes a Mitakshara joint family, is adjudicated 
insolvent whether the father’s power to make the 
son's interest liable for his untainted debts vests in 
Official Receiver under S. 28 (2). A.I.R. 1942 Cal. 
533=46 C.W.N. 8o8=I.L.R. (1942) 2 Cal. 413 = 76 
C.L.J. 333=203 Ind. Cas. 154. 

S. 28 (2) — Receiver's right to son’s share in 

property. 

On the insolvency of a Hindu father, the share of 
the son will not vest in the Official Receiver and it 
will not be the property of the insolvent within the 
meaning of S. 28 (2). Though the share of the son 
does not vest the power of the father to sell the son’s 
interest will vest in the Official Receiver. But that 
power ceases the moment the severance of interest 
between the father and the son takes place. A.I.R, 
1942 Mad. 3 2 7=55 L.W. 108= (1942) 1 M.L.J. 173 
= 1942 M.W.N. 81=201 Ind. Cas. 782. 

S. 28 (a) — Hindu father adjudicated insolvent 

— By some reason, he losing power to sell son's 
interest — Conveyance by Official Receiver, 
effect of. 

If due to some reasons, the insolvent father has lost 
th»- power to sell his son’s interest in the Hindu 
family property for his antecedent debts, the convey- 
ance executed by the Official Receiver can . have 
no greater effect, the reason being that the Official 
Receiver has no greater power than the insolvent. 
A.I.R. 1939 Mad. 702 = 1 L.R. (1939) Mad. 853 = 49 
L. W. 460= (1939) 2 M.L.J. 822 = 1939 M.W.N. 329 
= 185 Ind .Cas. 562. 

S. 28 (2) — Property vesting in Receiver* 

Although the right of an insolvent Hindu father to 
sell his son's share in the family property to discharge 
bis own lawful debts vests in the Official Assignee 
or the Official Receiver, the son's share does not vest 
in him and hence proceedings can be taken in res- 
pect of tne son’s interest in the family property with- 
out the leave of the Insolvency Court. The right to 
sell the son’s interest only exists so long as the son’s 
interest in the family properly exists. If the 
interest has been sold or if there has been a lawful 
attachment, which has the same effect, there exists 
no property over which the power can . be exercised. 
While the interest of the son remains unsold or 
unattached, Official Assignee has the right to sell the 
properties for lawful debts of the insolvent father, but 
unless he exercises his right, he may lore it and he 
loses it if the interest of the son is attached by a 
creditor of the son. A.I.R. 1939 Mad. 572=1939 
M.W.N. 367 = 49 L.W. 5 '5 =(1939) 1 M.L.J. 889= 

I. L.R. (1939) Mad. 585=185 Ind. Cas. 159. 

S. 28. 

The father in a joint Hindu family has a disposing 
power over the shares of the sons which he may exer- 
cise for his own benefit and on his adjudication as Insol- 
vent the Power to dispose of that property vests in 
the Receiver who is therefore, entitled to aejl the 
shares of the sons though he is not entitled to dis* 

C ossrss them. In tills respect, there is no distinction 
etvveen the sale of the sons’ shares in the standing 
crops and the share of the sons in the fields. A.I.R. 
1937 Nag. 31 = I.L R. (1937) Nag. 512=168 Ind. 

Cas. 895. 
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— — S. 28 (2) — Hi® power to sell boo*® share 
whether his asset. 

The v\ord ‘‘asset” is sufficiently wide to tmbracethe 
father’s right to bind bis son’s share for proper rea- 
sons. The power, thercfoie, of a Hindu father manager 
of a trading family, to sell his son’s share is an asset 
of the insolvent father. A.I..R. 1937 Mad. 962=46 

L. W. 449=1937 M.W.N. 942= (1937) 2 M.L J. 508 = 
I.L.R, (1938) Mad. 426=175 Ind. Cas. 158. 

S. 28 (2) — Receiver’s rights to son’s share in 

family property. 

When a Hindu father it adjudicated insolvent, the 
interr«t of his ton or sons in the family property does 
not vest in the Court or the Receiver, but the Court 
or the Receiver has power to sell ihe joint family pro- 
perty including the interest of the minor son or sons 
of the insolvent for the payment of his antecedent 
debts not incurred for immoral or illegal purposes. 
A.I.R. 1937 Pat. 185=18 P L.T. 1 —3 BR. 329=16 
Pat. 60 = 107 Ind. Cas. 765 (F.B.) 

S. 28 (2). 

The word ‘property’ is comprehensive enough to 
include the right which a Hindu father has of bringing 
to sale his son’s interest in the joint family property 
to pay his own legitimate debts and as such it vests 
in the Court and Receiver. A.I.R. *937 P at - l8 5 = 
18 P.L.T. 1=3 B R. 329=16 Pat. 60=167 Ind. Cas. 
765 (F.B.) 

■ S. 28 — Property vesting in Official Receiver 
during administration and in liquidator after 
termination of insolvency — Distinction, if exists. 

No distinction exists between the property of an 
insolvent which vests in the Official Receiver and 
the property of an insolvent which, at the termina- 
tion of his insolvency, vests, by the cider of the 
Court, in a liquidator. A liquidator is vested with ihe 
same property as an Official Receiver would get during 
the administration of the insolvent’s estate and that 
property includes any po"er which the insolvent 
father might possess ol disposing of the share ol his 
sons. A.I.R. 1937 Mad. 556=45 L.W. 637 = 1937 

M. W.N. 374=171 Ind. Ca*. 608. 

* S. 28(2)— Son’s share, if vests in Receiver. 

The power of a Hindu father to sell the joint family 
property, including the interest of hit ton, is not 
“property of the Insolvent” which, by reason of S. 28 
Vests in the Receiver, and which, by S. 5. «» he is 
empowered to sell for distributing am f rg the 
creditors. 

Therefore, the Receiver is precluded from selling the 
joint family property including the interest of the son 
which docs not vest in him by reason of the adjudica- 
tion. A.I.R. 1936 Pat. 115= >7 P L.T. 39— 2 B.R. 315 
= 15 Pat. 363=161 Ind Cas. 167. 

S. 28. 

The right of a Hindu father to dispose of the joint 
Hindu family property in order to satisfy his own 
debts is property within the meaning of S. 28 and 
vests in the Receiver. Tnc Receiver is entitled to 
seize the entire family properly and transfer it in order 
to satisfy the debts of the father. A.I.R. 1 93 r > All. 
643=1935 A.L.J- 673=1935 A.W. R. 672=155 Ind. 

Cas. 661. 


S. 28 (2) — Receiver’s right to son’s share. 

As the Hindu father’s power of disposition vests in 
the Receiver on insolvency of the father, the Receiver 
is entitled to seize the sons* share and also the right 
to ask for annulment of the sale of the sons* shares. 
The Receiver’s remedy lies in the Insolvency Court 
and not in the ordinary Civil Court. A.I.R. 1934 
Nag, 271 = 152 Ind. Cas. 1026. 

S. 28 — Receiver’s right to son’s share in pro- 

perty. 

On the adjudication of a Hindu father as an insol- 
vent, the Official Receiver has a right to collect the 
rents from the shares belonging to the minor sons for 
the puipose of paying off ibeir father’s creditors. A.I.R. 
*933 Mad. 73 = 36 L.W. 581 = 1932 M.W.N. 1189= 
139 Ind. Cas. 838. 

S. 28 — Rights of Receiver. 

Where property in the hands of the sons can be 
made available for payment of the Hindu father’s 
debts, the Receiver is entitled to have recourse to the 
usual process of law, namely, to attach and sell the 
property but he has no right disposseif the sons of 
the insolvent from the property in their possession. 
A.I.R. 1932 All 353=1932 A L J- 285= 137 Ind. Cas. 

7 8 5- 

S* 28 — Rights of Receiver. 

On the adjudication of a Hindu father as an insol- 
vent, the Receiver stands in his shoes and has the 
same dower as the father to sell his sons' share in 
joint family property for the discharge of such of hi» 
debts as arc not illegal or immoral. 

It is necessary to distinguish in this connection bet- 
ween the father’s right to sell his son’s interest in 
the joint family property in certain circumstances and 
the son’s interest as such in that pioperty. It is the 
former that vests in the Official Receiver, and not the 
latter. 

There is no real analogy between the powers con- 
feircd by a deed under the English Law and the 
right ol a Hindu father to dispose of his son’s interest 
in joint Hindu family property; and the power vested 
in the Official Receiver io sell ihe son’s ihares is 
not affected by the insolvent s death. A..I.R. 1932 Lah. 
151 = 33 P.L.R. 314=13 Lah. 464 = 135 Ind. Cas. 217. 

S. 28. 

The right of the Receiver to enforce the payment of 
debt by reason of the pious obligation of the Hindu 
sons is not property which vests in the Receiver under 
S. 28. A.I.R. 1932 All. 353=1932 A.LJ. 285 = 137 
Ind. Cas. 785. 

S. 28 (2) — Rights of Receiver. 

Held by the Full Bench. — When a joint Hindu 
father governed by Mitakshara Law is adjudicated an 
insolvent, his joint ion’s share, assuming that the debt 
payable b> the father is one which it is the pious duty 
of the son to pay, does not vest in the Receiver. 

It is, however, open to the Receiver in insolvency to 
sei/e t|»e I lindu son’s share and sell it in order to 
satisfy the debts payable by the father when the debt 
payable by the lather is one which it is the pious duty 
of the son to pay. A. I R. 1931 All. 162=1931 A.L.J, 

122 = 53 All. 239= 135 Ind. Cas. 1 19 (F.B.). 
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— S. 28. 

The right of a Hindu father to sell the joint family 
property including the undivide d shares of his sons is 
property for purposes of insolvency law and vests in the 
Receiver of the eitate in insolvency. A.I.R. 1931 Born. 
50=32 Bom. L.R. 1363 = 55 B. 110= 129 Ind. Cas. 153. 

S. 28 “Insolvency of father-<-ReceIver — 

Power to sell. 

Held, that on the insolvency of a Hindu father the 
Receiver is entitled to sell not merely the share of the 
father that would fall on him at partition but the 
entire property in the father’s bands belonging to the 
whole family consisting of himself and his son. *930 
A.L.J. 453 = 52 A. 493=127 Ind. Cas. 584= A.I.R. 1931 
A. 59 (i). 

S. a8 — Adjudication of father — Official 

Receiver — Power to deal with minor son’s share. 

Though only the estate of ihe insolvent father vests 
in the Official Receiver, he stands in the shoes of the 
insolvent father and can deal with joint property 
including the shares of the minor sons in ihe same 
manner and to the same extent as the insolvent father 
could and so Official Receiver can attach and sell the 
interests of the minor sons. 123 Ind. Cas. 286 = 31 
P.L.R. 245=A.I R. 193° Lab. 645- 

S. 28. 

Only the power of the father to sell the shares of 
the sons passes to the Official Receiver. But the power 
is subject to the same qualification as it is in the father s 
hand*. 111 Ind. Cas. 505 = 51 Mad. 342 = 27 M.L.W. 
43..= A.I.R. 1928 Mad. 479=54 M.L.J. 674. 

— — S. 28. 

Insolvent’s power to sell his son’s share for just debts 
vests in Receiver. A.I.R. 1926 Mad. 9945 A.I.R. 1926 
Lah. 41 and A I R. 1926 Lah. 264, l*oll. 100 Ind. Cas. 
110 = 9 L.LJ. 30=28 P.L.R. i34 = A I.R. 1927 Lah. 

152- 


All. 79 and A.I.R. 1923 Mad. 55, Appl. The expres- 
sion “property of the insolvent” in S. 28 means the pro- 
perty which the insolvent, as the father of hi* son*, i* 
entitled to call his own and sell it under certain circum- 
stances and not only that share which goes to the 
father in the event of a partition between himself and 
the sons. 94 Ind. Cas. 175=48 All. 400=24 A.L.J. 
4i7=A.I.R. 1926 All. 447. 


S. 28. 

Hindu Law— Joint family — Father declared insolvent 
— Whole family property does not vest in Receiver. 
A.I.R. 1925 P.C. 18, Foil. 92 Ind. Cas. 309=48 AU. 
343 = 24 A.L.J. 323 = A.I.R. 1926 All. 262. 


— — S. 28 — Insolvency of Father— Father’8 tight 
to sell son's share —Vesting of. 

Official Receiver in whom the property of an insol- 
vent Hindu governed by the Mitakshara is vested under 
the Provincial Intolvency Act (V of 1920) is entitled 
to sell the joint family property of the Insolvent and 
his sons for his debt* where they are neither illegal nor 
immoral, i.c., such debts as the sons would, on account 
of their pious obligation, be bound to pay from their 
joint property. It is the power of sale that vests in him 
and not the share of the son itself. A.I.R. 1925 Mad. 
52, Overruled. This power continues even after the 
father’s death by virtue S. 17. S. 28 by itself ii enough 
to vest the power of disposing whole family property in 
the Receiver insolvency of a Mitakshara Hindu father. 
It is not necessary to pray in aid the definition of “pro- 
perty” in S. 2 (d) foi this purpose. 

Per Venkatasubba Rao, J. — The expression ‘pro- 
perty’ in S. 2 (d) of the Provincial Insolvency Act 
includes the qualified and restricted power of a Hindu 

father. 97 Ind. Cas. 825=49 M ad - 849=24 M.L.W. 
345 = !92b M.W.N. 743 =A.LR. 1926 Mad. 994=5* 
M.L.J. 269 (F.B.). 


S 28— Liability of son’s share. 


S. 28 (2) — Power of Hindu father 


property. 


over son’s 


The power of a Hindu lather oyer the family pro- 
perty including son’s interest therein must be deemed 
to be ‘property’ within S. 28 and, as such, to vest in the 
Court or the Receiver: A.I.R. 1925 Bom. 416, Dm. 
from: A. I R. 1923 Mad. 55 and A.I.R. *9 2 4 Mad. 550, 
held not overruled by A.I.R. 1925 P.C. 18 P.C. 102 
Ind Cas. 266=A.I.R. 1927 Mad. 701. 


nditional power of a Hindu father to dispose 
sons’ interest vests in the Official 
A.I.R- 1926 Mad. 994 (F B ), Foil. 99 l nd * 
o Mad. 135 = 38 M L.T. 92 = 25 M.L.W. 128 
1927 Mad, 1=51 M-L.J. 5 2 9 (I'-I*-) 


Sons being liable to pay father’s debts, property 
acquired by them at partition of ancestral property can 
be taken possession of by Receiver of their father’* estate 
to satisfy the father’s debts unless the sons can show 
that the debts were tainted with immorality. 1922 A. 79 
Foil. 84 Ind. Cas. 790 = 47 All. 263 = 22 A.L.J. *<>97“ 
6 L.R.A. Civ. io 9=A.I.R. i9 2 5 All. 221. 


S 28 -Insolvency of father— Son’s share— If 

vests in the Official Assignee. 

On the insolvency of the father of a Mitakshara joint 
family the whole of the property of which he is manager 
vests in the Official Assignee irrespective of what por- 
tion of the debt is for a binding purpose. But the sons 
can »ue for partition though final decree cannot be 
passed in such suit until the administration is complete. 


S. a8— Property of insolvent father. 

W here a father in a Hindu family governed by the 
Mitakshara law has been declared an insolvent, the 
Receiver is entitled to «eM not only the share 01 the 
fa 1 her that will fall on him on the partition, but the 
entire property in his hand belonging to the whole 
family consisting of himself and hi# sons: A.I.R* 19 2 * 2 


Per Srinivasa Aiyangar, J.— The proper way of 
regarding the vesting so lar as the sons are concerned 
would be to regard it as in the nature of a trust for 
the exercise of the fathci’* power of disposal of the 
family property for liis antecedent debt on the one hand 
and on the other for the ascertainment and delivery 
over to sons of the remainder of the property, if any. 
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Quaere — Whether it ought not to be held that on 
the mere making of a vesting order by a Court as 
regards the father, or as for that matter another co- 
parcener of the joint family, the indeterminate share 
possessed by the co-parcener becoming defined and 
definite, there is not brought about in law a status of 
partition between him on the od€ hand and the other 
co-parceners on tbe other. 82 Ind. Cas. 438=1924 
M.W.N. 807 = 20 M.L.W. 783 = A.I.R. 19*5 Mad. 5* = 
47 M.L.J. 487. 

[Overruled in A.I.R. 1926 Mad. 994. See supra.] 

S. 28 —Insolvency of father — The whole co. 

parcenary property vests in Receiver. 

From the date of the adjudication the Receiver takes 
over all rights in the insolvent’s property which the 
insolvent himself possessed. One of those rights would 
be to alienate co-parccnary property belonging to him- 
self and his minor sons in satisfaction of antecedent 
debts incurred by him, provided those debts were not 
tainted with immorality. For practical purposes, where 
the father of a joint Hindu family which Includes minor 
sons as well as himself, seeks the protection of the 
Bankruptcy Court, he must place all his property at the 
disposal of the Court and of the Receiver appointed by 
the Court. 64 Ind. Cas. 976= 41 All. 316 = 20 A.L J. 

1 55 = A.I.R. 1922 AH. 79. 

S. 28. 

The estate of the sons cannot be dealt with by the 
Receiver where their lather is adjudicated an insol- 
vent. 49 Ind. Cas. 348, Foil. 68 Ind. Las. 179=2 
L^hi L.J. 401. 

S 28 (2)— (3907), s. 16, Cl. (2)“ Vesting of pro- 
perty — Hindu father, adjudication of — Son’s share, 
if vests. 

Where a Hindu father is adjudicated an insolvent 
his son’s shares in the joint family property are not 
liable to be sold to pay his debts. 49 Ind. Cas. 848 
(Pat.). 


— — S. 28 — Father — Insolvency of — Effect. 

Where a Hindu co-parcener becomes insolvent and 
the Official Assignee of his estate subsequently brings 
a suit for partition and separate shares arc allotted also 
to the sons of the co-parccner without making a provi- 
sion for the latisfartion of the insolvent co-parcener s 
debts, the share of the sons of the insolvent Co-parcener 
do not vest in the assignee. The Receiver cannot take 
any proceeding against the sons* separate shares where 
he fails before the partition to obtain an order declaring 
the sons’ share to be liable for the father’s debts. A.I.R. 
1926 All. 447, not Foil. 123 Ind. Cas. 61 =6 O.W.N. 
977 = 5 Luck. 248 * A.I.R. 1930 Oudh 36 

S. 28 — Father adjudged Insolvent — Sons 

thereafter suing for partition— Their _ interest if 
Vests in purchaser from Official Receiver. 

In a sale by the Official Receiver of an insolvent 
father’s property his son’s interest would not vest in 
the purchaser in s ale by Official Receiver where, 
suit for partition had been filed by the sons against 
their father after his insolvency: A.I.R. 192b Mad. 725, 
(F.8.) ; A.I.R. 192G Mad. 994 (P- H ) a,ld A 1 R ’ ’9 25 
P.C. 18, Foil. 

12— F. Y. D,— 81. 


Tn such a case the plaintiffs (sons) are prlma facie 
entitled to a decree for partition though in effecting it 
regard will be had to the debts which are payable by 
the father binding on the sons. Where the debts for 
which the Official Receiver has sold the property are 
neither illegal nor immoral regard will be had to the 
equities of the purchasrr from the Receiver, to whom 
they will be allotted c>n paitition, if there arc no 
other intervening superior equities. 114 Ind. Car. 223 
— A.I.R. 1929 Mad. 778. 


S. 28 — Adjudication of a father as insolvent — 

Suit for partition by sons — Effect. 

Per Ramesam and Madhavan Nair, JJ. (contra 
Phillips, Offg. C. J ).— After the adjudication of the 
father as an insolvent and the vesting of his right6 in 
the Official Assignee, the institution of a partition suit 
by the sons of the insolvent effects a severance of the 
joint family status and, therefore, the power to sell 
their shares by private sale, of the Official Assignee, 
who steps into the shoes of the father, is extinguished, 
although the Official Assignee by proper proceedings 
in the insolvency Court may proceed against their 
shares. 112 Ind. Cas. 541= 31 Mad. 417=1928 
M.W.N. 294 = 28 M.L.W. 109= A.I.R. 1928 Mad. 

735 = 55 M L- J- 1 75- 


— — S. 28 — Property acquired by sons after 
adjudication of father — If vests. 

Where joint family property passes out of the family 
under a genuine transfer before an application to 
adjudge the father or the joint family an insolvent is 
made but after the father is adjudged insolvent the 
property is re-acquired by the sons from their own 
exertions and is held by them as co-owners with their 
father. Only the father’s share vests in the Receiver. 
102 Ind. Cas. 464 = 29 Bom. L.R. 473 = A.I.R. 1927 
Bom. 412. 


S. 28. 

Where a decree- holder in execution of decree against 
father and son has attached property belonging to 
them and the father is subsequently adjudicated 
insolvent, execution can be allowed to proceed against 
the right title and interest of the son in the attached 
property! A.I.R. 1940 Mad. 222 = 0939) 2 M.L J. 
708 = 50 L W. 839=194° M.W.N. 349= l8( J * iu1 * Ca3, 
881. 


S. 28 (a). 

Suit against father and son— Attachment before 
judgment of entire property— Insolvency of father after 
decree— Father’s interest cannot be sold without the 
leave of the insolvency Court — But sons’ interest can- 
not be deemed to be the property of the insolvent 
nor can the Official Receiver, if the sons interests 
have been attached before judgment, have any power 
of disposal of their interest. It is, therefore, com- 
petent to the decree- holder to attach and sell the sons 
interest without the leave of the Imolvency Court 
even though he had attached before judgment the 
entire family property. He can claim rateable dis- 
tribution in respect of proceeds of sale of sum.’ interest 
as against the holder of a decree against the sons who 
has brought their interest to sale. A.I.R, 1936 Mad. 
q 4 jj = 71 M-L.J. 54* =44 LVV. 615=1936 M.W.N. 
?i 4 2= 165 Ind. Cas. 664 (2). 
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— — S. 28 (2) — Son’s share, if vests in Receiver. 

When an attachment has been effected of the sol’s 
share before the father’s adjudication as insolvent, 
there is no power of disposal of the son’s property 
which can pass to and vest in the Receiver and the 
Official Receiver is not entitled to sell the son’s share. 
A.I.R. 1936 Mad. 698 = 44 L.W. 201 = 1936 M.W.N. 
769 = 71 M.L. J. 294=164 Ind. Cas. 853. ' 


S. 28 (2) — Appointment of Receiver — Attach- 
ment of sons’ shares before appointment — 
Receiver, whether entitled to 6ell such shares — 
Attaching creditor’s rights. 

When a Receiver is appointed by the Insolvency 
Court in a petition in which the father of a joiui 
Hindu family is sought to be adjudicated an insolvent 
the property of that insolvent vests in the Receiver but 
the shares of the undivided sons do not aciually vest 
in the Receiver but only the father’s power to sell 
such shares; and if the shares of the sons have been 
attached before the vesting in the Receiver takes 
place, there can be no vesting of even this power to 
sell the sons’ shares in the Receiver and the attaching 
creditor is entided to proceed with the execution of 
his decree againgt the sons’ shares. A.I.R. 1933 Mad. 

427 = 4 2 L.W. 295 = 1935 M.W.N. 1028=136 Ind. 
Cas. 205. 


Se. 28, 51 — Decree against Hindu father — 

Attachment of joint family property— Subse- 
quent adjudication of father as insolvent — Sale 
of property in execution — Decree-holder’s rights 
to proceeds representing shares of sons as 
against Official Receiver. 

A person instituted a suit against a Hindu father 
and attached before judgment the joint family 
property of the father and his three sons, as the 
property of the father. He obtained a decree in 1926 
and applied for the sale of the attached property. 
The judgment-debtor filed an insolvency petition in 
1927 and he was adjudicated insolvent. The pro- 
perty which had been attached was sold and the 
decree holder claimed three-fourths of the sale 
proceeds. The Official Receiver objected; 

Held, that as the petition for adjudication was 
presented only after the date of the attachment and 
after the father’s power of disposal over the sons’ 
shares had been destroyed by the attachment of the 
snares, the Official Receiver was not entitled to deal 
with the sons’ shares by reason of the order of adjudi- 
cation and the decree- holder was entitled to the three- 
fourths of the sale proceeds representing the sons* 
shares, subject to die right of the sons to establish that 
the debt was illegal or immoral and not binding on 
them. 

0 

Held also, that S. 5i had no application to the 
case, lor, in so far as there had been an execution 
against the shares of the sons, it was not an execution 
against the property of the insolvent. A.I.R. 1934 
Mad. 2 17 = 1934 M.W.N. 113 = 39 L.W. 338=66 
ML.J. 412 = 148 Ind. Cas. 787. 

S. 28 — Insolvency of father — Leave to sue 

conditional on money realised from property of 
insolvent being handed over to Receiver — Sale 
proceeds of sons’ shares, whether property of 
insolvent— Creditor’s rights. 


One of the creditors of an insolvent applied for 
leave to sue the insolvent and another and leave was 
granted with the condition that the money, if any, 
realised from the insolvent must be handed over to 
the Receiver for distribution. He sued the insolvent 
and hit five undivided sons obtained a decree and 
attached three sons’ shares in execution. The 
Receiver subsequently sold the entire family property 
and the creditor claimed that he was entitled to the 
5/oth share of the sons which he had attached to the 
exclusion of the other creditors; 

Held, that though an attachment of the sons’ shares 
would ordinarily deprive the Receiver of his right to 
fell the sons’ shares as assets of the insolvent father 
and the mere fact that the whole property was sold 
by the Receiver would not affect the rights of the 
attaching creditor, yet in the special circumstances of 
this case, in view of the condition on which leave 
was granted and the subiequent conduct of the 
creditor, he was not entitled to any preferential right 
with regard to the 5-6U1E of the sale proceeds. 

The father’s right to sell the sons’ shares is ‘pro- 
perty’ within S. 28 of the Prov. Insol. Act. A.I.R. 
>935 Mad. 255^40 L.W. 904=68 M.L.J. 357=154 
Ind. Cas. 449. 


S. a8 — Mortgage by Hindu father — Father 

adjudicated insolvent * — Sale of property by 
Receiver — Sale, if only of father’s share or of 
entire property — Intention. 

Although in particular circumstances, the expression 
“right, title and interest of the father” may include 
the sons’ interest as well, the expression simpliciter 
cannot be interpreted in that comprehensive sense. In 
each case the particular circumstances which would 
justify attaching wider impart to that expression must 
be proved. 

A Hindu father executed a mortgage affecting the 
house in suit. He was adjudged an insolvent and a 
Receiver was appointed with respect to his share in the 
property. The Receiver applied for annulment of the 
aforesaid mortgage and succeeded io getting it set aside 
to the extent of onc-third. On appeal, however, the 
lower appellate Court’s Older was set aside and the 
mortgage was upheld in its entirety. During the in- 
terval between the first Court’s order and the appellate 
order, the Receiver sold some property including the 
house in suit subject to the mortgage to the extent of 
two-thirds share and it was purchased by the appellant 
by virtue of a sale-deed dated 15th April, 1929. Subse- 
quent to bis purchase, the defendant attached two- 
thirds share in the property as belonging to the insol- 
vent’s sons. Only the father was adjudicated an 
insolvent. The ions were never made parties to the 

f iroccedings resulting in the sale in the appellant’s 
avour. The appellant filed a suit for a declaration 
that he was the owner of the entire property ; 

Held, theat the order of the Insolvency Court and the 
Receiver’s vague statement as to what he intended to 
sell militated against any intention to sell the whole 
property. The fact that the debts were not proved to 
be illegal or immoral docs not make any contribution 
to the proof as to the intention to sell the whole 
property. Of course, the evidence as to what the 
purchaser thought he was purchasing would be 
admissible and that evidence would be directed to 
show that the consideration paid represented the 
value of the whole property and not merely the father’s 
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share. In the absence of such evidence, it could not 
be said that the whole property was sold. A.I.R. 1935 
Nag. 193=18 N.L.J. 255=158 Ind. Cas. 599. 

S. 28. 

Annulment of insolvency — In absence of appoint- 
ment by Court, debtor’s property reverts to him to 
extent of his interest — Joint Hindu family — Father’s 
insolvency annulled — Fund representing son’s share 
would be out of reach of Official Receiver by reason 
of attachment before re- vesting order begins to operate. 
A.I.R. 1943 Mad. 94.= 1942 M.W.N. 470=207 Ind. 
Cas. 124. 

9 (c). Joint Hindu Family — Insolvency of 

Manager. 

S. 28 (2) —Joint Dayabhaga family — Insolvency 

of manager - His power to sell interest of other 
co-parceners for satisfaction of joint debts, if 
vests in Receiver. 

The power of a manager over the joint estate can 
never be exercised for his own benefit alone. It is 
exercisable for the benefit of the family as a whole, 
and it cannot be said that it is a ‘‘thing of value’* so 
far as he himself is concerned. The family debts, even 
if contracted by a manager, must be deemed to be debts 
incurred by all the members of the family, who occupy 
the position of debtors under law, and whose interests 
in the joint estate are liable to be sold for satisfaction 
of the same. The ci editor has bis remedy in law 
against every one of them but there is no warrant or 
justification for allowing the Receiver in insolvency to 
seize and sell the share of those co-parccncri who have 
not been adjudicated insolvents, simply because the 
managing member has been so adjudged. Hence, on 
the insolvency of the managing member of a joint 
Dayabhaga family who is not and cannot be the father, 
his power to sell or mortgage the interest of other co- 
parceners for satisfaction of joint debts docs not vest in 
the Receiver under S. 28 (2). A.I.R. 1942 Cal. 533 = 
46 C W.N. 8o8=I. L R. (1942) 2 Cal. 413 = 76 C.LJ. 
333 = 203 Ind. Cas. 154. 

S. 28. 

Where one of the brothers, who is a manager of a 
joint Hindu family is adjudicated insolvent for the 
debts due presonally from him, the shares of the other 
brothers do not vest in the Official Receiver. A.I.R. 
1938 Lah. 20=177 Ind. Cas. G39. 

— — S. 28 (2) — Property vesting in Receiver. 

Where manager or karta of a joint Hindu family 
firm becomes insolvent, the utmost that can vest in the 
Receiver is the manager’s own share in the family 
business together with such right as he might have 
had to dispose of property belonging to the other mem- 
bers of the firm for the purpose of di scharging business 
obligations because the right of manager to dispose of 
or at any rate to affect with liability joint property in 
the case of a joint Hindu family firm is to be regarded 
as a piece of property which ordinarily would pass to 
and become vested in a Receiver upon the insolvency 
of the karta or managing member in such a way as to 
afford some advantage to the creditors of the joint 
family firm. But the powers of the Receiver shall be 
subject to the game qualifications as it was in the 
hands of the manager. A.I.R. 1937 Cal. 5 , 7 = 4 I 
C.W.N. 1079= I. L.R. (1937) 2 Cal. 675=66 CL J. 
315=172 ind. Cas. 914. 


— S. 28 (a). 

Some creditor* advanced loans to a joint Hindu 
family firm, and secured attachment of the firm pro- 
perty and obtained decree on their loans subsequently. 
Another creditor of the firm, acting solely for himself 
and in his o<vn interest, instituted proceedings in in- 
solvency in the Court of the District Judge. The karta 
was adjudicated insolvent and a Receiver was appoint- 
ed and the property of the firm became vested in him. 
The creditors who had obtained decrees on their loan*, 
appealed against the order; 

Held, (I) that the power of the karta to dispose of 
the property was subject to the clog created by the 
attachment of the creditors and upon his insolvency, 
his power, subject to these limitations, vested in the 
Receiver. A.I.R. 1937 Cal. 517=41 C.W.N. 1079 = 
I. L.R. (1937) 2 Cal. 675 = 66 C.LJ. 315=172 Ind. 
Cas. 914. 


S. a8. 

Where a promissory note was drawn in favour of 
a joint Hindu family cair>ing on ancestral business 
and not in the name of the karta and on the adjudica- 
tion of the karta as insolvent, the Official Receiver 
sought to sue on the pro-note through the karta; 

Held, (Per Mya Bu, J.) that as the karta could not 
sue in his own name, the Official Receiver could not 
derive the right of suit through the karta under S. 2 
(1) (d), Prov. Insol. Act. 

Per Dunkley, J. — The right to bring a suit on a pro- 
missory note executed in favour or the family business 
will pa«a to the Receiver on the insolvency of the 
manager of the family. A.I.R. 1937 Rang. 165=169 
Ind. Cas. 856. 


S. 28 —Promissory note by manager of joint 

Hindu family — Insolvency of manager — Debt not 
proved — Suit against other members of family — 
Main tainability . 

The 1 st defendant executed a promissory note to the 
plaintiff when he was the managing member of the 
lamily of himself and defendants 2 to 5. He became 
insolvent. The plaintiff then instituted a suit against 
the defendants on the promissory note. The suit was 
dismissed as against the estate of defendant 1 as the 
debt was one provable in insolvency but a decree was 
passed against the shares of the other defendants on 
the ground that the debt was incurred for family pur- 
poses. On appeal; 

Held, that though the suit could not be maintained 
against the estate of defendant 1, a decree could be 
pasted against the shares of the otiier defendants in the 
family property. A.I.R. 1934 Mad. 223=66 M.L.J. 
277 = 39 L. W. 347=1934 M.W.N. 622=148 Ind. 
Cas. 831. 

S. 28 (2) — Co parceners’ shares, whether ve9t 

in Receiver — Power of Receiver to attach their 
shares. 

The undivided interests of the co-parccner6 in the 
joint family property do not vest in the Receiver upon 
the adjudication of the manager as insolvent, though 
the manager’s power to dispose of such shares to 
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satisfy the just and proper debts incurred by him on 
behalf of the joint family may so vest, and the Recei- 
ver cannot attach their shares. A.I.R. 1933 Nag. 150 
= 29 N.L.R. 159= 143 Ind. Cas. 769. 

S. 28. 

Per Devadoss, J., agreeing with Odgers, J. 

Hindu trading family — Debts incurred by manager 
(not father) for the trade — Manager and adult mem- 
bers adjudicated — His power to sell family property 
including minors’ shares passes to Official Receiver 
bo as to bind the minors* shares. (Curgenven, J., 
Contra). 19 Mad. 74 and A. A. O. 31 of 1925* Foil. 
1 14 Ind. Cas. 345=52 Mad. 246 = 28 M.L.W. 603 = 
A.I-R. 1929 Mad. 166=55 M.L.J. 721. 

10. Leave of Court. 

See also; T, P. Act, S, 53. 

(a) Absence of 

(b) Grant of 

(c) When necessary 

(d) When not necessary 

to (a). Leave of Court — Absence of. 

s. 28 (2) — Suit without leave of Iogvlvency 

Court — Effect. 

A suit filed without the leave, of the Insolvency 
Court and a decision rendered thereon would not bind 
the Official Receiver. A.I.R. 1945 Mad. 388 — 58 L.W. 
289 = 0945) 1 M.L.J. 472= 1945 M.W.N. 745. 

S. 28 (2)— Leave — Effect of absence of. 

Prohibition in S. 28 (2), Provincial Insolvency Act, 
impose* a condition precedent to the commencement 
of the suit, and if the leave of the court is not obtain- 
ed, the *uit must necessarily be dismissed. A.I.R. 1939 
Bom. 344= I.L.R. (1939) Bom. 493 = 4* Bom. L. R. 
583= 185 Ind. Cas. 542. 

— • — S- 28. 

The object of S. 28 is to secure for the Official 
Receiver, the unrestricted right to dispose of an insol- 
vent’s property and it is to prcierve that right that suits 
and other proceedings aimed at the insolvent’s property 
arc prohibited. It cannot be laid down that in all 
cases in which a suit is filed which offend* against the 
provisions of S. 28 of the Act, the Court has no jurisdic- 
tion to entertain this suit. A.I.R. 1936 Mad. 57 = 
1936 M.W.N. 77 = 43 L.W. 204 = 69 M.L.J. 914=160 
Ind. Cas. 423 (2). 

S. 28 (2) — Adjudication of some members of 

joint Hindu family — Suit against all members 
without leave — Decree, whether void. 

Where a person obtained a decree against the mem- 
bers of a joint Hindu family after two of them had 
been adjudicated insolvents without obtaining the leave 
of the Court ; 

Held, that though the suit did offend against the 
provisions of S. 28, the decree was not entirely void 
nn I it was not open to a rival creditor to contend 
that the decree was not executable even against the 


property of those members who had not been adjudica- 
ted insolvents. A.I.R, 1936 Mad. 57=1936 M.W.N. 
77=43 L.W. 204=69 M.L.J. 914=160 Ind. Cas. 
423 (2). 

S. 28 (2). 

A suit instituted without the leave of the Court 
during the pendency of insolvency proceedings is non- 
maintainabic and it does not cease to be so even where 
the insolvency proceedings, after institution of the suit 
came to an end. 113 Ind. Cas. 55o=A.I.R, 1929 
Mad. 480. 

S. 28 (2' — Absence of leave — Effect, 

A suit brought without permission of Insolvency 
Court is of no avail and the decision in the suit is 
not res judicata. 65 Ind. Cas. 941=5 N.Lj. *44 = 
19 N.L.R. i26=A.I.R. 1922 Nag. 108. 

— — S. 28 (2) — Salt filed without leave — Duty of 
Court. 

Where a suit is brought by a creditor against an 
insolvent against whom an order of adjudication has 
been made w'thout leave of the Court, the Court need 
not dismiss it necessarily but may stay the suit or may 
allow it to be proceeded with on terms. 

In such cases, the plaintiff will be ordered to pay to 
the defendant costs incurred by the defendant solely 
caused by the plaintiff’s default in obtaining leave. 

A.I.R. 1932 Bora. 344=34 Bom. L.R. 683 = 57 B. 623 = 
138 Ind. Cas. 824. 

S. 28 (2) — Absence of leave —Objection- 

Proper stage. 

Where a defence as to want of leave under a section 
corresponding to S. 28 is not specifically taken in the 
lower Court, the proper order is to rule that the ob- 
jection has been waived and cannot be pressed later. 
A.I.R. 1936 Lab. 286 = 37 P.L.R. 787 = 162 Ind. 
Cas. 39. 

S- 28 (2)— Omission to take leave— Objection 

in appeal. 

The absence of leave of Court under S. 28 (2) for 
instituting a suit docs not render a decree passed in 
the suit a nullity. Therefore, where an objection of this 
nature is not taken in the Court of first instance and 
a decree has been passed, it must be deemed to have 
been waived and it is not open to the Official Receiver 
to raise the point on appeal and contend that because 
of the failure to obtain leave, the suit ought to have 
been dismissed on that ground alone. A.I.R. 1933 
Mad. 917 = 38 L.W. 891 = 146 Ind. Cas. 699. 

S. 28 (a) — Want of leave docs not make pro- 
ceedings without jurisdiction. 

The prohibition in S. 16 is directed not to the Court 
but to the party, and therefore when a party is wholly 
ignorant of the adjudication he should not be penali- 
zed for not bringing to Court’s notice a matter of which 
he was wholly ignorant, but what is required is that a 
defence by way of a plea for want of leave shall not be 
denied to the debtor in the suit if he really has been 
Adjudicated insolvent, and if he docs raise the defence 
of want of leave, then the Court shall dismiss the 
suit or permit it to proceed upon terms; but if he docs 
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not raise the defence, the proper order would be to 
rule that the objection has been waived and cannot be 
later pressed. The prohibition is merely a restraint on 
the exercise of jurisdiction, and is a matter of proce- 
dure and there is no inherent want of jurisdiction. 

Tir a venkata charlar, J. — Both under Cl. 12 of the 
Letters Patent and S. 16 (2), Provincial Insolvency Act 
1907, the leave required has to be obtained before the 
suit is instituted and it is not correct to say that a 
suit instituted without leave can be validated by 
obtaining leave subsequently. 119 Ind. Cas. 46=29 
M.L.VV. 349 = A. I. R. 1929 Mad. 323 = 56 M-L. J. 4 ^ 9 * 


10 (b). Leave of Court — Grant of. 

S. 28 (2) — Order granting leave ex parte — 

Force of. 

An order granting leave under S. 28 (2), passed widi- 
out notice to the other party must be regarded to have 
been passed without prejudice to the interests of those 
against whom it was passed. A-I.R. 1941 Mad. 577 ” 
(1941) 1 M.L. J. 531 = 53 L.VV. 479=1941 M.VV.N. 366 
= 200 Ind. Cas. 366. 

S. a8 (2) — Grant of leave — Notice to 

insolvent. 

There is no rule of law requiring notice to be given 
to an insolvent before leave to hie a suit is granted, and 
whether it is necessary to issue a notice to 
the insolvent or not, must be decided on the facts of 
each particular case. 1 1 7 Ind. Cas. 570 = 6 Rang. 533 
= A.I.R, 1928 Rang. 326. 

S. 28 (2) — Granting of leave what amounts 

to. 

Where the plaintiff and other creditors of the debtor 
opposed the latter’s application for adjudication as an 
insolvent on the ground that a transfer effected by him 
was fraudulent and collusive and examined witnesses in 
support of their allegation but the Judge stopped record- 
ing further evidence, being of opinion that the transac- 
tion having been effected more than two years before 
the application for insolvency, its genuineness and vali- 
dity could more appropriately be determined in 
a seperate suit and accordingly passed an order of 
adjudication, but in this order he stated specifically that 
the plaintiff or the other creditors might if so 
advised, file a separate suit for having the transfer de- 
clarcd void; 

Held, that the permission to sue was granted by the 
Insolvency Judge, and it was not necessary for the 
plaintiff to make another application at a later stage 
for the repetition of the previous older. A.I.R. 1934 

Lah. 4*0 = 35 P.L.R. 4^2 = 15 L. 849=150 Ind. Cas. 

888 . 

S. 28 (a) — Implied leave. 

Where a creditor made an application to a District 
Munsif sitting as an Insolvency Court under S. 4 pray- 
ing for a declaration that a certain transaction 
was benaml and the Munsif rntrrtaincd the applica- 
tion, heard it and gave a decision upon it : 

Held, that though no formal application had been 
made for leave under S. 28 and no formal leave had 
been granted, the fair inference from what took place 


was that leave of the Court had been granted 
and the application under S. 4 was not, therefore, 
barred for want of leave under S. 28. A.I.R. 1935 
Mad. 46=67 M L.J. 616=40 L.W. 693=1934 M-W.N. 
1034=153 Ind. Cas. 624. 

S. 28 (2) — Grant of leave to sue — Scope 

of. 

The grant of permission to institute a suit does not 
necessarily cover permission to execute a decree 
obtained in that suit and therefore the decree-holder 
caanot execute his decree obtained in such suit against 
the insolvent’s property. 98 Ind. Cas. 525=48 All. 482 
= 24 A. L.J. 755= A.I.R. 1926 All. 640. 

S. 28 (2) — Proceedings under Insolvency 

Acts, without leave — Leave subsequently 
granted — Proceedings, if nullity — Granting of 
leave after Limitation, effect of. 

Under the Insolvency Acts, proceedings taken with- 
out leave under S. 28(2), Provincial Insolvency Act, 
or under S. 17, Prcsi. Towns Insolvency Act are not 
necessarily a nullity. It is a matter for the Court to 
whom an application for leave has been made to decide 
on all the circumstances placed before it whether or 
not it should grant leave. If leave has been granted 
by that Court in regard to a suit commenced without 
leave, the proceedings are not a nullity and whether 
leave wa6 granted before the period of limitation had 
run out on the filing of the suit or afterwards, makes 
no difference at all. A.I.R. 1942 Lah. 289=I.L.R. 
(1942) Lah. 517 = 204 Ind. Cas. 74 (F. B). 

S- 28 (2) — Provisions are mandatory — Leave 

of Court condition precedent — Subsequent 
leave, if can validate s u *t — Leave to continue 
suit. 

Section 28 (2) is mandatory and after an order of 

adjudication is made, no suit or other proceedings can 
be instituted against the insolvent or his property with- 
out the leave of the Insolvency Court and such 
leave is a condition precedent to the right of action, and 
where any suit or other proceeding is pending on the 
date of the adjudication in any civil Court, such 
Court, on being apprised of the order of adjudication, 
can, in its discretion, either stay the suit or proceed- 
ing or give leave to continue the game. If leave is a 
condition precedent, the want of it is a defect fatal 
to the suit and subsequent leave cannot validate it. 
Leave to continue the suit filed after order of adjudica- 
tion without the leave of the Insolvency Court 
cannot be granted subsequently under S. 29 of the Art, 
a* it applies to suits which arc already pending when the 
order of adjudication is made and as the granting of 
such leave would render the provisions of S. 28 (2) 
nugatory. A.I.R. 1937 Mad. 667 = 45 L.W. 709=1937 
M.W.N. 654= (1937) 2 M L, J. 223=I.L.R. (1937) 
Mad. 841 = 173 Ind. Cas. 285. 

S 28 (2) — Declaratory B uit against insol- 
vent by creditor — Leave obtained subse- 
quently. 

While a stranger to the proceeding can file a de- 
claratory suit against an insolvent without the leave of 
the Court, a decree-holder of the insolvent or a 
creditor who has been a party to the insolvency pro- 
ceeding!, cannot bring such a suit without the leave 
of the Court under S. 28 (2) and failure tp obtain leave 
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before the imtitution of the suit cannot be cured by 
obtaining leave subsequently. A.I.R. *933 2 * 7 — 

145 Ind. Gas. 697 (2). 


S. 28 (2) — Permission is condition pro- 


by the creditor of the insolvent to set aside sale by a 
Receiver in insolvency Is incompetent without the leave 
of the Insolvency Court. A.I.R. 1940 Rang. 289 (290) 
= 1940 Rang. L.R. 544 =, 9 x I“ d - Cas. 690. 


cedent. 

The words S. 28 (2), Provincial Insolvency Act, 
constitute a condition precedent and leave must be 
obtained before the institution of the suit. Failure to 
do so cannot afterwards be cured. 40 Bom. 235, Foil. 
io r , Ind. Cas. 109 = 26 M.L.W. 318= 1928 M.W.N. 122 
= A.I.R. 1927 Mad. 925 = 53 M.L.J. 412. 

S. 28 (2) — (* 9 ° 7 )» S. 16 (2) — Leave of 

Court — After institution of suit whether 
can be granted — Insolvency — Pendency 
of. 

S. 16 (2) of Provincial Insolvency Act is a bar to 
a suit for which leave of the Insolvency Court . has 
not been obtained prior to its institution. An insol- 
vency proceeding is not terminated when the insolvent 
has not appeared to claim his discharge and the record 
has been sent to the record room. A legal proceeding 
is pending as soon as commenced and until it is con- 
cluded, i.e., so long as the original court can make 
order in the matters in issue or to be dealt with there- 
on. 12 S.L-R. 20 = 47 Ind. Cas. 771. 


S. 28 (2) — (1907), S. 16 (2) — Proceedings 


against Insolvent — Leave of court after suit 
or application — Pendency of Insolvency pro- 
ceedings — Order suspending discharge Execu- 
tion proceedings. 

Under S. 16 (2) (b) of the Provincial Insolvency 

Act. leave for commencing a suit or application against 
an adjudged insolvent can be granted even after such 
suit or application has been filed, and it will relate 
back to the date of the filing of the suit or applica- 
tion. 38 Bom. 365, 367, not Foil. When a final 
dividend is declared and all available assets distributed, 
the insolvency proceeding* is no longer pending so as 
to operate as a bar under S- 16 (2) (b) of the Pr - 
vincial Insolvency Act. The fact of the postponement 
of discharge of the insolvent by order of the Court does 
not constitute a pendency of such proceedings. 90.. . 

34=30 Ind. Cas. 37. 


10 (c). Leave of Court — When necessary. 

S (2) — Claim for marriage expenses, 

arrears of maintenance, residence, clothing 
and for future maintenance. 

The claim for (1) marriage expenses, (2) arrears of 
maintenance, (3) lump sum on account of residence, 
(.1) clothing and even a claim for future maintenance 
is 1 a claim for debts provable in insolvency. A suit 
against an insolvent to recover such claims brought 
without the leave of the Insolvency Court is barred by 
S. 28 (2). A.I.R. 1940 Mad. 951 = (1940) 2 M.L. J. 
239=1940 M.W.N. 883=52 L.W. 3 o 7 =* 9 * Ind * Cm ' 
670. 

S. 28 (a). 

The language of S. 28 admits of no alternative 
interpretation; a suit caonot be commenced without 
the leave of the Insolvency Court. Consequently, a suit 


a 8 ( 2 )— Leave of Court — When neces- 
sary. 

Obiter.— Where a creditor seeks any relief against 
his debtor by way of suit which is intended to secure, 
directly or indirectly, the realization of his debt in the 
insolvency proceeding, leave of the Insolvency Court 
is necessary before institution of such a suit. A.I.R. 
*938 Lah. 856 (858)=* *81 Ind. Cas. 655. 

S. 28 (a)— Suit by a creditor after adjudica- 
tion of deceased father without leave— Attach- 
ment of sons’ shares — Validity. 

An adjudication was made after thedcathofthe 
insolvent and the creditors of the deccaied subsequently 
instituted suits against the son without the leave or 
the Court for the recovery of the debts due by his 
father and attached the son’s share in the property. 
The suits against the son were brought as a legal repre- 
sentative of the deceased father and the claim was 
only against the family property in his hands: 

Held, that the suit was really directed against the 
property of the deceased insolvent in the hands of his 
son though these properties were family P ro Pf rtlc * £ 
which the son had his own share. The suits were 
against the provision of S. 28 and the attachment was, 
therefore, invalid and the son’s share vested in the 
Official Receiver. A.I.R. *938 M ad - 75 2==, 93 ® 
M.W.N. 455=47 L.W. 587 = (* 93 ®) * M.L.J. 824=179 
Ind. Cas. 564. 

S. 28 («)— Application by creditor In Insol- 
vency under S. 25, Madras Debt Conciliation 
Act, without leave of Court Legality. 

The application contemplated in S. 25, Madras 
Debt Conciliation Act, is an application which is not 
prohibited by law or in contravention of any statutory 
provision. 

provided against in S. 28 (2), 

rwnfthe creditors in insolvency applied under 
9 « Madras Debt Conciliation Act, praying that 
furffier proceedings in the insolvency may be 
staved pending disposal of this application to the Deb 
Conciliation Board. The leave of the Insolvency Court 
was not obtained for making the application: 

Held that the application to the Debt Conciliation 
Board was made in contravention of S. 28 (a), and 
the proceedings in insolvency could not, therefore, be 

stayeci. A.I.R. * 93 ® Mad. 808=1938 M.W.N. 667= 
(1938) 2 M.LJ. 43=4® L.W. 246= 179 Ind. Cas- 47 * 

S. 28 (a)— Suit for recovery of deposit. 

Money deposited is debt provable under S. 34 
hence the depositor is forbidden by the provisions 
S. g8 ( 9 ) from instituting a *u|t f° r dlC *P 0I l e y 
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except with the leave of the Court. A.I.R. 1936 Oudh 
236=1936 O.W.N. 52=11 Luck. 731 = 160 Ind. Cai. 
229. 

S. 28 (a) — Execution by arrest of judgment- 

debtor. 

Where the judgment-debtor has become an insol- 
vent the decree-holder can execute his decree by arrest 
of the judgment-debtor after obtaining leave of the 
Insolvency Court. A.I.R. 1936 Oudh 177 = 11 Luck. 
720=1936 O.W.N. 56=160 Ind. Cas. 33. 

S. 28 (2) — Application in execution for arrest 

of debtor— Necessity of leave. 

Where a debtor has been adjudicated an insolvent 
under the Provincial Insolvency Act, his creditor can- 
not. without the leave of the Court, file an execution 
application against him with a rra\er for his arrest. 
A.I.R. 193s Mad. 239=1935 M.W.N. 37 = 68 M.LJ. 
148=41 L.W. 167=156 Ind. Cas. 428. 

S. 28(2) — Execution of decree against person 

of insolvent — Limitation — Starting point — Date 
of obtaining leave of Court — Absence of protec- 
tion order — Effect. 

The concluding portion of S. 28 (2), Provincial In- 
solvency Act, imposes a disability which debars a 
creditor from commencing any suit or o*her legal 
proceeding against an insolvent debtor except with 
the leave of the Court, and an application for exe- 
cution of a decree is the commencement of a legal 
proceeding within the meaning of the section. 

Therefore, where on application for execution of a 
decree passed after an adjudication is made within 
the period of limitation from the order granting leave, 
the application is not barred by limitation, even 
though it may be more than three years from the 
date of decree. 

The fact that no protection order has been made 
under S 31 does not affect the disability imposed by 
S. 28(2) as the latter section entitles the decree-holder 
to apply for execution by arrest of the judgment- 
debtor only if he obtains leave of the Court to do *0. 
A.I.R. 1931 Pat. 3=,7 = 12 P.L.T. 345 = to 1>at - 422 = 
= 134 Ind. Cas. 633. 

S. 28 (2) -Arrest of J D. — Refusal of a 

final order of discharge — Effect. 

Tbe refusal, under S. 42, Provincial Insolvency 
Act, of a final discharge does not ipso facco deter- 
mine the Insolvency proceedings. It is the order of 
adjudication which vests the property of the insolvent 
in the Court or in the Official Receiver. Until and 
unless that order is annulled, the property continues 
to vest in Court, and so long as that vesting remains 
the insolvency proceedings cannot come to an end. 
It is not therefore open to an execution creditor 
without the permission of the Insolvency Court to 
arrest his judgment-debtor for not satisfying his decree 
debt when the assets of the judgment debtor arc not 
vested in him or under his control, and when the 
Official Receiver is still holding them for the benefit 
of the judgment-debtor’s general body of creditor!. 
An order of refusal of a final discharge is not in itself 
necessarily final. 


If a Court intends to bring the insolvency proceed- 
ings to an end and restore the status quo ante the 
insolvency, it must annul the adjudication. In every 
case, where an order under S. 42 has been passed, the 
Court might suo motu or on tbe motion of a creditor 
annul the adjudication, but until it is annulled the 
insolvency proceedings are still pending. A.I.R. 1925 
Rang. 105 Foil. ; A.I.R. 1926 Rang. 2, not Foil 105 
Ind. Cas. 165 = 50 Mad. 977=26 M.L-W. 3 ° 5 =I 927 
M.W.N. 593 = 39 M.L.T. 479= A.I.R. 1927 Mad. 919 
=53 M.L.J. 422. 

S. 28 —Adjudication under old Act — Order for 

arrest — Leave of court necessary. 

The right of an insolvent adjudicated as such under 
Act 3 of 1907 to have execution proceedings against 
him stayed, unless the Insolvency Court give! leave to 
proiecute them, is a substantive right and is not ab- 
rogated by Act 5 of 1920, and so an order for his 
arrest without leave of the Insolvency Court is without 
jurisdiction. A.I.R. 1923 Mad. 487; A.I.R. 1924 Mad. 
368, Foil. 93 Ind. Cas. 3=1926 M.W.N. 281= A.I.R. 
1926 Mad. 510=50 M.L.J. 237. 

S. 28 (2). 

No proceedings in execution can be started against 
an insolvent judgment-debtor unless the judgment- 
creditor has obtained leave of the Insolvency Court 
to commence such proceedings even when protection 
order has been refused. 107 Ind. Cas. 608= A.I.R. 
1928 Lah. 258. 

S. 28(2) — Leave for proceedings under S. 4 — 

Implied application for leave. 

An application was made under S. 4, Provincial Insol- 
vency Act praying for a declaration that the scheduled 
property belonged to the insolvent and for a direction 
ihat the Official Receiver might sell the property for 
.he benefit of the general body of creditors; 

Held, that these proceedings were proceedings which 
come within the provisions of S. 28 (2), and that, there- 
fore, leave to institute the proceedings must first of all 
have been obtained and that the application required 
the previous sanction of the Court before it could be 
proceeded with: 

Held also, that in the particular case, as the Court’s 
attention was brought to the fact that the Official 
Receiver had, at the rrqurst of the appellants, declined 
himself to take proceedings and he was joined as a party 
to the application, it could he said that by implication 
the leave of the Court was really being asked for and it 
was, therefore, not necessary that a formal request 
should be made to tbe Court for leave either to start the 
proceedings or to continue them in the n’mc of the 
Official Receiver. A.I.R. 1935 Mad. 809=1935 
M.W.N. 549 = 69 M. L. J. 137 = 42 L.W. 402=161 Ind. 
Ca«. 732. 

S. 28 (2) — Suit by creditor of Insolvent for 

declaration that property attached In execution of 
decree is property of insolvent judgment-debtor 
is covered by S. 28 (2). 

A suit by a creditor of an insolvent for a declaration 
that the property attached in execution of the decree is 
the property of the insolvent judgment-debtor is covered 
by S. 28 (2) and leave of the Court is necctsary before 
filing such suit. 
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Per Otter, J. — The C. P. Code cannot of itself esta- 
blish a right which does not exist under the ordinary 
law. It is a Code of Procedure only, and not of subs- 
tantive law, and if, under the terms of the Provin- 
cial Insolvency Act (an Act enacting substantive law) 
a person is barred from filing a suit, the C. P. Code can- 
not assist him. 

Bagulcy, J. — Although the C. P. Code is a Code of 
Procedure it gives a definite right, such as the suit 
under 0.2*, R. 63, for a declaration with a period of 
limitation of its own. But the Provincial Insolvency Act 
being of a later origin than the Code, it must be regar- 
ded as limiting so far as the creditor of the insolvent is 
concerned, a statutory right that he may have obtained 
under the Code. 35 Cal. 202 Expl.; A.I.R. 1927 Mad. 
2oi, not Foil. 128 Ind. Cas. 382 = A.I.R. 1930 
Rang. 317. 

S. 28 (2) — Suit under O. 21, R. 63 — Leave of 

Court i s necessary. 

A suit by an attaching creditor under O. 21, R. 63 
C. P. Code, for declaring that an alienation by the 
debtor ig ineffective against his attachment and that 
the properties attached belonged to the debtor, when 
the debtor in insolvent, is a suit in respect of what is 
alleged to be the property of the insolvent and doe* 
come within the meaning of S. 16 though it docs not 
seek any remedy against the property of the insolvent 
and the leave of the Court should be obtained. 98 Ind. 
Cat. 446 = A.I.R. 1927 Mad. 201. 

But see A.I.R. *929 Mad. 323. 

S. 28 (2) — Suit to set aside transfer. 

A luit to set aside transfer by an insolvent, so far as 
the insolvent is concerned, is not maintainable unless 
leave to sue him has been obtained under Cl. (2), S. 28. 

1 10 Ind. Cat. 386 (Lab.) 

S. 28 (2) — (i 9 o 7 ^» S. *6 (2) (b) — Proceedings 

against insolvent — Leave of Coart. 

The creditors under S. 16 (2) (b) must apply to the 
court exercising jurisdiction in the matter, for leave to 
commence a suit against the insolvent for the property 
fraudulently transferred. 5 S. L. R. 80=12 Ind. 
Cas. 622. 

S. 28 (a). 

No suit may be brought against an insolvent after 
adjudication without first obtaining the permission of 
the Court to bring that suit. A.I.R. 1924 Nag. 300, 
Diss. from. 102 Ind. Cas. 37=8 Lah. 51)3 = 28 P.L.R.634 
= A.I.R. 1928 Lah. 28. 

S. 28 (2) — (1907), S. 16 — Proceedings against 

insolvent — Sait by creditor under S. 53 of the 
T. P. Act to set aside transfer — Leave of Court. 

After the order of adjudication is made it is not open 
to a creditor of the insolvent to sue under S. 53 of the 
T.P. Act to set aside a transfer made by the insolvent 
without first obtaining the leave of the Court under 
S. if, (2) ol the Provincial Insolvency Act. 42 Mad. 68a 
= -{G M. L. J. 453 = 9 L.W. 475 = 26 M.L-T. 90= (1919) 
M.VV.N. 612 = 52 Ind. Cas. 442. 

Put sec A.I t R. 1946 Mad. 25, 


S. 28 (a)— (1907), S. 16— Proceedings against 

insolvent — Leave of Court. 

A suit against an undischarged bankrupt in reapect of 
a debt mentioned in the list attached to his application 
and of which notice was duly served on the creditor is 
not maintainable without the leave of the insolvency 
court. 20 O.C. 304=43 Ind. Cas. 262. 

S. 28 — (1907), S. x6 — No attachment and no 

suit for declaration after judgment- debtor’s 
insolvency. 

Neither an attachment of the judgment-debtor’s pro- 
perty nor a suit for a declaration in respect thereof is 
permissible without the sanction of the adjudicating 
court, aftrr the judgment-debtor’s insolvency. 
9 L.B.R. 47=10 Bur. L.T. ii6=*37 Ind. Cas. 803. 

S. 28 (2) — (1907), S. 16 (2)— Suit for rent — Leave 

of court. 

In an ordinary suit for rent against an insolvent the 
land-lord is in the same position as any other creditor. 
But he can distrain for his rent in spite of the insol- 
vency of the tenant. A suit for arrears of rent againit 
a tenant declared insolvent and against whom such 
declaration is in full force and effect, is not maintain- 
able without the leave of the Court. 34 All. 121 =» 
8 A. L.J. 1287=12 Ind. Cas. 927. 

S. 28 (2). 

A suit to recover a debt contracted after filing petition 
but before adjudication is not maintainable without leave 
of the Court under S. 28 (2) before discharge of the 
insolvent. After discharge, a suit to recover the debt 
will be barred by S. 44. A.I.R. 1932 Bom. 5*1 = 34 
Bom. L-R. 980=14* Ind. Cas. 466. 

S. 28 (a)— Suit after filing petition but before 

adjudication — Necessity of leave. 

The filing of a suit against a debtor prior to the ad- 
judication although after the presentation of an insol- 
vency petition is not to be regarded outside the purpose 
of the Insolvency Act with reference to the provisions 

of S. 28 (2). A.I.R. 1935 Mad- 817 = 42 L.W. 220= 
1935 M.VV.N. 716 = 69 M. L.J. 241 = 58 Mad. 1032 = 
158 Ind. Cai. 460 (D.B.). 

S. 28 (2) — Proceedings by creditors after 

discharge— Necessity of lcavo. 

Since the insolvency proceedings do not terminate with 
the order of discharge of the insolvent, h.s creditor 
would be precluded by S. 28 (2) from enforcing his 
remedy in any other Court or in any other manner, 
except in the Insolvency Court and in the manner 
provided in the Insolvency Act. A.T.R. 1939 Nag. 103= 
Yo S 9 N. L.J. g6=I.L.R. (*939) Nag. 478 = 182 Ind. 
Cas. 214. 

S. 28 (2) — Insolvent’s discharge refused — Leave 

to sne him is 6till necessary. 

On the refusal of an insolvent’s discharge, hb pro- 

6 rrty which vested on adjudication in the Court or a 
.eceiver, does not rc-vest in the insolvent; and the 
insolvent can renew his application for discharge in case 
fresh circumstances might justify him in doing so and 
the leave of the Court is necessary before any suit can 
be brought against the insolvent: A.I.R. 1926 Rang. 

2 Not Foil. 109 Ind, Cai. 769=6 Rang. 27 = A.LR. *928 
Rang. 109. 
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10 (d). Leave of Court — When not necessary. 

— — S. 28 (a) — Alienation by debtor before adjudi- 
cation — Suit to set aside— Leave, if essential — Suit for 
declaration that property standing in name of third 
party belongs to insolvent — Leave, if necessary. 

A suit by a creditor under S. 53, T. P. Act, to set 
aside an alienation made by the debtor before he is 
adjudicated an insolvent is maintainable without the 
leave of the Court. It is only those suits that seek relief 
against the property of the insolvent and which were 
admittedly the insolvent’s property at the date of the 
insolvency petition that would require the leave of the 
Court. A suit for a declaration that the property standing 
in the name of the third party is really that of the 
insolvent and not that of the third party is maintainable 
at the instance of the creditor. This docs not come 
within the rule laid down in S. 28, Provincial Insol- 
vency Act, or S. 17, Presidency Towns Insolvency Act. 
Such a suit is not a suit against the property of the 
insolvent and the plaint does not ask for any relief 
against the property of the insolvent. A.T.R. 1946 
Mad. 25 = 58 L.W. 462=1945 M.VV.N. 585= (>945) 2 
M. L J. 3*8. 

Ss. 28 (2), 34 (1) — Suit for damages for use and 

occupation or for rent for period subsequent to defrn- 
dant’s adjudication as imolvcnt — Not barred by 
S. 28 (2). 

Damages for use and occupation are of the nature of 
unliquidated damages and would, therefore come 
within the provisions of S. 34 (1) which prohibits ‘he 
proving of such debts in insolvency. Where the period 
for which damages for use and occupation or rent arc 
claimed is one subsequent to the adjudication of the 
defendant as insolvent, they are not, within the mean- 
ing of S. 34 (2), debts and liabilities to which the debtor 
was subject when he was adjudged an insolvent nor 
were they debts to which he became subject before his 
discharge by reason of any obligation incurred before 
adjudication. Even if such a suit is regarded as one for 
rent, the liability could not have arisen on the date o 
the original contract. The suit is not therefore, barred 
by S. 28 (2) on the ground that no leave of the Insol- 
vency Court was obtained. A.I.R. '04 5 Mad. 239= 

1945 M.W.N. 346 (U = (i 945 ) 1 M. L-.J. 370. 


S 28 (2). 

A creditor is not prohibited from filing a suit even 
as against a person who is jointly indebted with the 
insolvent and whose properly could not have vested m 
the Official Receiver. Consequently, where, afier the 
adjudication of the father, there is a severance of status 
between the father and the son, leave oi the Insolvency 
Court under S. 28 (2) is not necessary for a suit against 

the son. A.I .R. i 9 4 2 Mad ; 3 2 7 = ( > 94*) * M - £ J- 
= 55 L.W. 108=1942 M.W.N. 81=201 Ind. Cas. 

782. 


S. 28 fa)— Proceedings in respect of son’s 

share in joint family property. 

Although the right of an insolvent Hindu father to 
sell his son’s share in the family property to discharge 
his own lawful debts vests in the Official A«ngnre or 
the Official Receiver, the son’s share does not vest in 
him and hence, proceedings can be taken in respect of 
son’s interest in the family property without the leave 
of the Insolvency Court. A I.R. « 9 39 Mad. 572 = 1939 
M.W.N. 367=49 L.W. 5 1 5 = C 1 M.L.J. 889 
= J.I. t R, (‘<*39) Mad. 585= 185 Ind. Cas. ‘59. 


— — S. 28 (2) — Execution proceedings in respect of 
tenancy holding. 

As the tenancy holding is not a property with which 
the Insolvency Court or the Official Receiver can deal, 
there can be no bar to the taking out of the cjeclmcnt 
proceedings in execution of bis decree for arrears of 
rent by the decree-holder against the insolvent. A.I.R. 
1938 All. 198= 1938 A. L. J. 134= 1938 R.D. 297=1938 
A.W.R. 119 = 174 Ind. Cas. 892. 

S. 28 (2) — Necessity of leave in mortgage 

suit. 

Per Cornish, J. — A suit instituted by a mortgagee to 
enforce his claim under the mortgage would be outside 
the Insolvency Act and S. 28 (2) would have no appli- 
cation to it. A.I.R. 1935 Mad. 817=1935 M.W.N. 716 
= 69 M. L- J. 241 = 42 L.W. 220=58 Mad. 1032=158 
Ind. Cas. 460. 

S 28 (2) — (1907), S. 16 (2) — Declaratory Quit by 

creditor as to priority of his mortgage. 

A suit by creditor of an insolvent with leave of Court 
under S. 16 (2) for a declaration as to the priority of 
his mortgage is not barred. 36 Ind. Cas. 1004 (All.) 


S. 28 (2)— Declaratory decree by sons of judg- 
ment-debtor — Adjudication of judgment-debtor as insol- 
vent — Holder of decree against father — Appeal by 
decree-holder — Permission of Insolvency Court not 
necessary. 

The sons of a judgment-debtor sued for and obtained 
a declaration that certain property was not saleable or 
attachable under a certain decree against their father. 
Prior to the passing of the decree, the father was 
adjudicated an insolvent. The dccrec-holdcr appealed 10 
the High Cour‘ without obtaining permission of the 
Insolvency Court: 

Held, that in as much as all that the decree-holder 
wanted was only that a declaratory decree should be 
set aside making the property attachable under (he 
decree of the appellant decree-holder, it would not be 
a remedy against the property of the insolvent within 
the meaning of S. 28, and that, therefore, the appeal 
was not barred. A.I.R. 1932 All. 382= 1932 A. L. J. 361 
= 54 A. 532=141 Ind. ^' as * r 4h (1). 


S. 28 (2) — (1907), S. iG (a) — Declaratory suit 

— Suit under O. 21, R G3, C. P. Code. 

S. 16 (2) (!>) prohibits without leave of the Court a 
creditor from commencing any suit or other legal pro- 
ceeding which would by its nature hamper or effect pre- 
judicially the administration of the insolvent’s estate by 
the Insolvency Court in the insolvency proceedings. 
Unless the suit or other legal proceeding thus interferes 
with the insolvency proceedings, there is no reason 
why the Insolvency Court should have control over its 
institution. 

After the adjudication of judgment-debtor as insoIv< nt. 
a suit by decree-holder under O. 21, R. 63, agaimt a 
successful objector, who alleged to have purchased the 
property from judgment-debtor prior to attachment 
effected before insolvency docs not fall within the 

f irohibition in S. 16 (2) (b) ; 42 Mad. 684, held too 

jroadly staled and Dist. 119 Ind. Cas. 46=29 
M.L.W. 349“ A I.R. 1929 Mad. 323=56 M. L. J. 489. 
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S. 28 — Proceeding® instituted before adjudica- 
tion — Necessity of leave. 

A suit or legal proceeding commenced by a creditor 
of an insolvent before the making of the order of adju- 
dication, whether before the presentation of the petition 
in insolvency or thereaficr is not invalid or incompetent, 
even if such suit or proceeding were instituted without 
the leave of the Insolvency Court. A.I.R. 1940 
Rang. 234= 1940 Rang. L.R. 396=190 Ind. Cas. 751. 

Ss. 28, 33, 39 — Composition — Sureties agreeing 

to pay creditors — Annulment of adjudication — Plain- 
tiff’s debt disputed by sureties — Suit in respect of it — 
Suit, if barred by S. 39 — Leave of Court, if necessary 
for suit. 

Under a composition deed settled and approved by 
th** Court, two sureties bound themselves to pay the 
creditors a dividend at five annas in the rupee, and 
were to be empowered to reimburse themselves out of 
the insolvent’s es'ate. The adjudication was annulled 
under S. 39. The plaintiff submitted claims in respect 
of two debts one of which was admitted by the sureties 
and the other was disputed. The plaintiff brought a 
suit on the disputed claim against the insolvent and the 
sureties : 

Held, that S. 39 pretented no obstacle to the suit as 
the debt in suit was not one proved under S. 33, and 
that leave of the Intolvency Court was not necessary 
under S. 28, inasmuch as the suit in itself did not affect 
the control of the Insolvency Court over the insolvent’s 
assets. A.I.R. 1935 Mad. 929= 1935 M.W.N. 825= 158 
Ind. Cas 592. 


XX. Power of Court. 

S 28— Inquiry into genuineness of decree — 

Annulment of adjudication. 

When it is alleged that a judgment had been obtained 
by fraud or collusion, it is the duty of the Insolvency 
Court to hold an inquiry and come to a finding as to 
whether the decree represented a ical debt or not, and 
then, if it concluded that the decree had been obtained 
by fraud or collusion, to annul the adjudication under 
the provisions of S. 35. A.I.R. 1933 Rang. 268 = 145 
Ind. Cas. 835. 

S. 28 — Insolvency Court — Power to alienate. 

Court has jurisdiction to mortgage insolvent’s land 
but ordinarily such a course should not be adopted: 
A.I.R. 1921 Lah. 44, Foil. 92 Ind. Cas. 949 (Lab.). 

S. 28 — insolvency Court — Power to alienate. 

It is competent to the Insolvency Court to effect a 
temporary alienation by way of mortgage of the lands 
of a member of an agricultural tribe wbo has become 
an insolvent. 4 P.R. 1903 and 1 Lah. 192 (F. B ), l oll. 
61 Ind. Cas. 664 = 2 Lah. 78 = 71 P.L.R. i92i=A.I*R. 
1921 Lah. 44. 

S. 28 (3)— (1907), S. 16 (3)— Power of Court to 

order enquiry by Receiver. 

The Insolvency Court cannot refer to the Receiver, 
for final adjudication, the question as to the title to 
certain promissory notes alleged to be held benaml 
for the insolvent. 22 C.W.N. 700 = 46 Ind. Caa. 335. 


S. 28 (1907)* S. 16 (2) — Power of Insolvency 

Court to release person arrested and sent to jail 
by the Court executing a decree against him. 

An insolvency court has no power under Act III of 
1907 to order the release of a person arrested and sent 
to civil jail by the court executing a decree against him. 
83 P.W.R. 1910=81 P.L.R. 1910=7 Ind. Cas. 351. 

" S. 28 (2) — (» 9 o 7 )» S. 16 (2) — Small Cause Court, 
if can act under. 

A Judge sitting in the Small Cause’ Court, cannot 
immediately divest himself 0/ his Small Cause Powers 
and proceed to act under S. 16 (2) of the Provincial 
Insolvency Act. 5 L.W. 220=31 Ind. Cas. 15. 


12. Proceedings againt insolvent. 

See also: Note xo. 

S. 28 — Suit on debt — Defendant adjudicated 

insolvent before or after decree — Sale of defendant’s pro- 
perty, when binds Official Receiver. 

Where, in a suit by creditor to recover a debt secured 
or otherwise, the defendant debtor is adjudicated insol- 
vent before decree or thereafter, the plaintiff creditor 
seeking to sell the defendants’s property must cither 
implead the Official Receiver before decree or take 
necessary steps in execution for the purpose of binding 
him. Otherwise the sale will not be binding on bim as 
the devolution of interest in such a case is not due to a 
transfer affected by the doctrine of II® pendens. 
A.I.R. 1943 Mad. 381 = 1943 M.W.N. 8g=I.L.R. (1943) 
Mad. 703 = (i943> 2 M. L. J. 539=56 L.W. 756=213 
Ind. Cas. 406. 

S. 28 (2) — Effect of insolvency on rights of 

creditors. 

Under S. 28 (2), the property of the insolvent vests 
in the Court or Receiver on the making of an order of 
adjudication, and thereafter, except as provided in 
the Act, no creditor to whom the insolvent is indebted 
in respect of any debt provable under the Act shall, 
during the pendency of the insolvency proceedings, 
have any remedy agamst the property of the insolvent. 
It is only after the making of an order of adjudication 
that the creditors are prevented from proceeding against 
the property of the insolvent, and under S. 29, _ the 
executing Court may allow the proceedings to continue 
on such terms as it may impose. A.I.R. 1936 Nag. 1 17 
«=I.L.R. (1936) Nag. 41 = 163 Ind. Cas. 127. 

S 8t 2 8, 31 — Protection of Insolvent — Arrest. 

S. 28 does not operate as any protection from arrest 
of a judgment-debtor who has been adjudicated an insol- 
vent. A.I.R. 1932 All. 188=54 All. 416=1932 A.L.J. 
168=34 Cr. L.J. 18 (2)= 140 Ind. Cas. 150 (2). 

S. 28 — Proceedings against Insolvent. 

Under the existing law a judgment-debtor is not 
normally immune from arrest or detention in execution 
of a decree until he has obtained a protection order 
from the Insolvency Court. 117 Ind. Cas. 373= A.I.R. 
1929 Lah. 453. 

S. a8. — Proceedings against Insolvent- 

Warrant of arrest. 

As S. 28 of the new Provincial Insolvency Act of 1920 
cjoes no longer protect tlxc insolvent from arrest, aq 
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adjudged insolvent bas to apply for protection from 
arrest or detention under S. 31 of tbe Act and in 
absence of a protection order, he can be arrested 
in execution of a decree against him. 118 Ind. Cas. 
791=31 Bom. L.R. 2o6=A.I.R. 1929 Bom. 135. 


S. 28. 

Under the Act the creditor can proceed to arre6t the 
judgment-debtor as if no adjudication had taken place 
unless there is a protection order in his favour. 100 
Ind. Cas. 320=49 All. 201=25 A. L-J. I52 = A.I.R. 
1927 All. 418. 

S. a8— (1907), S. 16 (2) — Execution procee- 
dings against person and property of insolvent. 

Cl. 2 (b) of S. 16 absolutely prohibits execution pro- 
ceedings being taken against tbe person and property of 
adjudicated insolvents except with the leave of the Court 
and the introduction of Act V of 1920 which repealed 
Act III of 1907 cannot take away the right of the insol- 
vent. 73 Ind. Cas. 213 = 17 M.L W. 319 — ?2 M.L.T. 157 

= A.I.R. 1923 Mad. 487. 

Ss. 28(2), 69— (i 9 ® 7 \ Ss. i6(a)(b,»nd 43— Notice 

to show cause for arrest. 

Before the immunity given by the Insolvency Act to 
an Insolvent is taken away from him by an order of his 
arrest a notice must be served upon him to show cause 
why he should not be arrested. 5 L.W. 220—31 Ind. 
Cas. 15. 

S. 28 — (1907), S. 16 (2) snd C P C. (1908), S. 55 

(3) and (4)— Arrest of judgment-debtor in execu- 
tion. 

The mere fact that Insolvency proceedings arc pen- 
ding does not bar the arrest of the debtor by order of 
the executing court. The object of the provis'on in 
Cl 3 of S. 55 is to give the debtor time to apply but 
if he has already done so and proceedings are going on 
there would do no sense in giving him further time. 
83 P.VV.R. 1910=81 P.L.R. 1910 = 7 Ind. Cas. 351. 


S. 28— Execution sale— Receiver not brought 


on record — Effect. 

Where during the pendency of insolvency proceed- 
ings a property of the insolvent was sold in execution 
of a decree without bringing the Official Receiver 
on the record, the sale is void and not binding on the 
Official Receiver as lie had no notice of it. 120 

Ind. Cas. 889=1929 M.W.N. 168-A.I.R. 1929 
Mad. G09. 


S. 28 — Proceedings against Insolvent- 

Arbitration. 


An award obtained by creditor, during the pend- 
ency of an insolvency application by the same credi- 
tor in respect of the same debt, without obtaining 
the leave of the Court, i* a nullity and the creditor 
cannot claim to be a secured creditor on the basis of 
such award. 109 Ind. Cas. 373 =A.T.R. 1928 '-ah. 

738 . 


S. 28 — Proceedings against Insolvent. 

Where a suit for specific performance of a contract 
entered previous to his insolvency is brought against 
an insolvent in a Court other than the Court of 
iniolvency, such a Court lias no jurisdiction to 


determine the question of fraudulent preference. 
113 Ind. Cas. 129=1928 M.W.N. 6 i 7 =A.I.R. 1928 
Mad. 860. 

S. 28 — Proceedings against insolvent — 

Mortgage Suit. 

Adjudication of mortgagor — Preliminary decree, 
without impleading Receiver is not invalid— Appli- 
cation for final decree impleading Receiver is 
maintainable. 101 Ind. Cas. 78=26 M.L.W. 47 = 
A.I.R. 1927 Mad. 609. 

S. 28— (1907), S 16 — Proceedings against 

Insolvent — Mortgage suit. 

The application under Order 34, Rule 6, Civil 
Procedure Code, is clearly not a new proceeding 
but a continuation of the original suit, so that it 
does not come under the bar of Section 16 of tbe 
Provincial Insolvency Act as a new proceeding. 59 
Ind. Cas. 710=2 Lah. 95 = 3 L.L. J. 126 = 61 P.L.R. 
i92i = AI.R. 1921 Lah. 270. 

S. 28 — (1907) S. 16 (2) (b) — Proceedings 

against insolvent — Mortgage decree — Execution 
after adjudication— Prohibition. 

A mortgagee can execute his mortgage decree 
even after the adjudication of the mortgagor. 7 
S.L.R. 184 = 24 Ind. Cas. 830. 

Ss. 28 and 29. 

Under S. 28 vesting only takes place upon adjudi- 
cation, and under S. 29 it is not till then that a 
Court, in which proceedings are pending against a 
debtor, is bound to stay proceedings against the 
insolvent. 93 Ind. Cas. 877 = 23 M.L.W. 3 oo=A.I.R. 
1926 Mad. 432 = 50 M.L.J. 665. 

S. 28 — Debt after adjudication — Suit in 

respect of — Maintainability. 

The jurisdiction of a Civil Court to try a suit in 
respect of a debt or liability incurred by an insolvent 
after the order of adjudication, is not barred by the 
Provincial Insolvency Act. Such a debt or liability 
is not provable under the Insolvency Act. 80 Ind. 
Cas. 946=22 N.L.R. i i8=A.I.R. 1925 Nag. 77. 


S. 28 — Proceedings against Insolvent— Pro- 
forma party. 

Father was joined as a necessary party, but no re- 
lief was actually sought against him but anly against 
sons. The plaintiff did not seek relief aginst any 
of the property which had conic into the hands of 
the Receiver under the insolvency proceedings. 

Held, the suit was maintainable. Further, the 
joining of the Receiver as a party would have been 
sufficient to cure any irregularity. 75 Ind. Cas. 597 = 
A.I.R 1923 All. 306. • 


S. 28 — Proceedings against insolvent — Pend- 
ing proceeding. 

A person aRainst whom a decree had been made 
ox -parte applied to have the decree set aside. Pend- 
ing the application, the decree- holder was declared 
an insolvent, but this fact was not brought to the 
notice of the Court, and the ex-parte decree wtts set 
aside: 
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Held, that the order setting aside the ex-parte 
decree was not an illegal order, as the Provincial 
Insolvency Act contained no prohibition to a creditor 
going on with a suit or proceeding already pending 
at the date of the adjudication. 

Tlie Court had no jurisdiction to set aside the 
aforesaid order setting aside the ex-parie decree at 
the instance of a person not a party to the suit. 61 
Ind. Ca6. 534 (Lab.). 

S. 28 — Proceedings against Insolvent — 

Creditor not informed. 

A firm was adjudicated insolvent, but no schedule 
of creditors, as required by law , was prepared, nor 
was notice of the insolvency proceedings served on 
all the creditors. In a suit by one of the creditors 
against the insolvents to recover the amount of his 
debt 6 ; Held, that the insolvency proceedings were 
no bar to the suit. 60 Ind- Cas. 588 (Lab.). 

S. 28 — Assets realised before order of 

adjudication — Right of decree. holder. 

S. 16 (6) of the Provincial Insolvency Act cannot 
control S. 34(1) of the Act. Where after the filing 
of an application by a debtor to be adjudged an 
insolvent, but before the making of the order of 
adjudication, two houses belonging to him were sold 
in execution of a money decree against him and 

purchased by the decree-holder. Held, that the 

execution sale having taken place and the assets 
having been rea]i«ed before the order of adjudica- 
tion the ownership of the houses vested in the decrer- 

Imlder and not in the Receiver, 34 AIL 628, Foil. 

59 Ind. Cas. 67=42 All. 336=18 A.L. J- 287. 

Ss. 28, 75 — (1907), Ss. <6, 46 —Proceedings 

against insolvent— Permission to creditor *0 
execute his decree against concealed property 
of insolvent. 

It is within the jurisdiction of the District Judge 
to grant permission to a cieditor who has proved his 
debt and got a decree, to execute that decree at his 
o-vn rixk and costs against any concealed properly of 
the insolvent on condition of the creditor handing 
over to the Receiver all sums got by such execution, 
for the benefit of the general body of creditors. 37 
Ind. Cas. 993 (Cal.). 

S. 28 (2), (4)— (1907), S. 16, Cl s . (2^ and (4) 

— Proceedings against insolvent — Receiver — 
Necessary party. 

The defendant purported to have purchased the 
property of the insolvent in execution of a mortgage- 
decree which had been fraudulently and conclusively 
assigned to him without consideration. Held, (t) that 
the purchase of the defendant was not a bona fide 
one and gave him no title to the property; (2) that 
the jud^nent- debtor having been adjudicated an 
insolvent and all his property having vested in the 
Official Receiver before the ?ale to the defendant the 
Official Assignee was a necessary party to all 
proceedings affecting that property and a sale held 
without his being brought on the record was not 
binding and it did not convey any title, 3 2 Ind. Cas. 
489 ( Vlad.). 

S. 28 — (1907), S. 16 — Adjudication order after 

sale in execution of decree — Effect. 


The Receiver of the insolvent’s estate is not 
entitled to rateable distribution on behalf of the other 
creditors, where property is sold in execution of a 
decree pending the disposal of an application for an 
order of adjudication but the order is pasred before 
the sale is confirmed. Whether the money was paid 
to the creditor by set off or was lying in Court await- 
ing the confimation of the sale, is immaterial, 18 
O.C. 268=3 O.L.J. 566=32 Ind. Cas. 429. 

S. 28, 51 — (i 9 ° 7 )> Ss. 16 and 34 — Attachment 

of property before adjudication — Right of at- 
taching creditor — Receiver, appointment of. 

An interim Receiver is appointed for the protec- 
tion of estate of the debtor for the benefit of the 
entire body of creditors. Cl. (1) of S. 34 of the 
Prov. Ins. Act restricts the operation of S. 16 cl. (6) 
thereof. A creditor, wbo had attached a sum of 
money due to the insolvent before his estate vested in 
the Receiver appointed after the adjudication order, 
is entitled to it exclusively in satisfaction of his 
debt. 42 Cal. 289 = 30 Ind. Cas. 82. 

S. 28 — (1907), S. 16— Defendant’s insolvency 

— Official Receiver, if necessary party — Decree 
how far binding on Official Receiver. 

Where defendants are adjudicated insolvents on their 
application, after plaintiff’s suit against them for 
recovery of money due, the insolvency does not 
effect the devolution of any interest upon the Official 
Receiver under O 22, R. 10 and the Official 
Receiver is not a necessary or even proper party to 
the suit. Under S. 16 of the Prov. Ins. Act no inter- 
ference in pending proceedings is contemplated; but 
the decree could not be executed against the estate 
of the Insolvents nor be binding on the Official 
Receiver. 8. S.L.R. 325 = 29 Ind. Cas. 30. 

S. 28 (2) — (s 9 ° 7 )> S. «6 (2) (b)— Proceedings 

against insolvent — Leave of Court. 

Once a person is adjudicated an insolvent and his 
estate vested in the Official Receiver no creditor 
can apply for any remedy against him without leave 
of the Court. 27 Ind. Cas. 6 (Mad.). 

S. 28 (2) — (1907), S. >6 (2) — Suit for specific 

performance — Dcfond8nt Insolvent — Execution of 
document by Official Receiver. 

Where pending a suit for specific performance the 
defendant was declared an insolvent, the Official 
Assignee was a necessary party and he ha* to execute 
a deed in pursuance of a decree, because on insolvency 
the legal eitate vests in the Official Aisigr.cc subject 
to the equities of third persons. (1913) M.W.N. 
£97=15 M L. J. 92 = 21 Ind. Cas. 576. 

Ss. 28 (2), 51 — (*907), Ss. 16 (2) and 34— Execu- 
tion of decree— Proceeds of property attached 
and sold — Money attached before order of adjudi- 
cation— Rights of decree-holder. 

While proceedings in insolvency were pending, 
certain immovable property of the insolvent was 
attached and fold in execution of a decree against 
him and the proceeds deposited in Court for the 
benefit of the decree- holder. The decrcc-holdcr also 
attached, certain money which had been paid into 
Court to the credit of the insolvent but up to the 
date of the order of adjudication, had taken no 
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further steps to posses* himself thereof. Held, lhat 
the decree- holder was entitled as against the Receiver 
to the benefit of the proceeds of execution of his own 
decree, but not to the money of ihc insolvent which 
he had attached. 29 Cal. 428, Foil. 34 All. 628 = 
10 A.L. J. 252 = 16 Ind. Cas. 183. 


13. Proceedings by Insolvent. 

S. 28 — Right of insolvent to take action in 

Court In the insolvency proceedings. 

As soon as an order of adjudication is passed, the 
entire assets of the insolvent vests in the Official 
Receiver and the insolvent ceases to have any legal 
interest in the property and he has no locus standi 
in the administration of liis estate there-after. No 
doubt an insolvent has a duty to assist the Receiver 
to recover property and he may possibly be able to 
complain if the Receiver takis no action, but he 
has no power to take action himself. I. L.R. (> 947 ) 
All. 634= 1947 A.L. J. 226=A.I.R. 1918 A. 49 = >947 
A.W.R. (H.C.) 260=1947 A. L.W. 174. 


S. 28— Foreign adjudication— Suit as adminis- 
trator of estate of deceased father Maintaina- 
bility of-Presidency Towns Insolvency Act, S. 17- 

The fact that the person adjudged bankrupt by a 
foreign Court has not been discharged will not affect 
his right to file a suit as the administrator of the estate 
ofhis father which right does not vest in the assignee 
in his bankruptcy. Where, however, he has been 
appointed as administrator by a foreign Court, 
arnd his father is a British Indian subject who has not 
acquired a foreign domicile, the son cannot sue as such 
administrator in British Indian Court for recovery of 
immovable property situated in British India. 


But where the suit is laid in the alternative as one on 
behalf of the creditor of the defendant lor a claim tor 
money due to the esiale of hi* deceased father, thus 
making the estate a creditor, and all the heirs -aMaw of 
the deceased are made parties to the suit, the suit can 
be regarded as one filed on behalf of ‘he heirs of the 
deceased. A.l.R. 1946 Mad. 25= M.W.N. 585- 
1945 2 M.L.J- 3>B = S8 L.W. 462. 


• S. 28— Insolvents right to appeal In parti- 

tion suit pending insolvency. 

The plaintiff brought a suit to set aside a partition of 
property belonging <o him and his brothers and to rc- 
partition the property. During the pendency of the 
suit, the plaintiff became an insolvent and the Otlicial 
Receiver w as added as a supplementary plamtifb 1 h< j 
suit was subsequently dismissed. As the Official 
Receiver refused to appeal, the plaintiff sought to do so 
in forma pauperis: 


Held, that the suit and, therefore, the appeal related 
to the property of the insolvent and 'here lore, the 
appeal by the insolvent was incompetent. A.I.R. '913 
Mad. 662-56 L.W. 3 « 7 = i‘MJ-2 M.L.J. 105= 210 Ind. 
Cas. 114. 


S. 28 -Inaolvent's right to appeal in »uit for 

damages. 

A person who lias preferred an appeal claiming a 
certain amount a* damages f«» r wrongful appropriation 
c>l crops by the respondent in breach ol an agreement 
is entitled to prosecute the appeal even after his adjudi- 


2586 

cation as insolvent. A.I.R. 1933 Nag. 6=28 N,L.R. 
340=141 Ind. Cas. 479. 

S. 28 — Right of appeal. 

If during the pendency of a suit a party is adjudi- 
cated an insolvent, he is not disqualified by reason of 
his insolvency from appealing. After the annulment 
of the order of adjudication he is entitled to continue 
the appeal. 118 Ind. Cas. 252 = 31 Bom. L.R. 357= 
A.I.R 1929 Bom. 202. 

S. 28— Right of appeal. 

If during the pendency of a litigation one of the 
principal parties is adjudicated insolvent that person i* 
not disqualified by reason of his insolvency from appeal- 
ing. 62 Ind. Cas. 854 = 13 M. L.W. 616= 1921 M.W.N. 
535 = A.I.R. 1921 Mad. 402. 

Ss. 28 (2) and (1), 44 — (* 9 o 7 ), Ss. 16(2) and 45 

— Execution of decree— Judgment-debtor declared 
insolvent — Right of appeal. 

A judgment-debtor who has been adjudicated an 
insolvent, cannot maintain an appeal against an order 
in cxeculion proceedings that certain properties belong- 
ing to him were fraudulently concealed bv him from 
his creditors. The only person who can appeal against 
such a decision is the Official Receiver. 47 Ind. Cag. 
152 (Cal.) 

S. 28 (2) -(1907), Ss. 16 (2) — Receiver — Neces- 
sary party— Appeal against order of Reccivsr. 

Held, that an appeal by the insolvent against an 
order refusing to release a house for his residence with- 
out impleading the Official Receiver as party must fail, 
inasmuch as the Official Receiver being in possession 
of the property of the insolvent was a necessary party. 
51 Ind. Cat. 971 (Lah.), 

S. 28. 

An Insolvent’s property would vest in a Receiver 
after an order ol adjudication and he would not be 
entitled to institute a suit in regard to the property of 
which he has been divested by law. But an insolvent 
is entitled to make an application for execution of a 
decree obtained by him before an order for his adjudica- 
tion was passed. A.I.R. 1939 Mad. 196=48 L.W. 
807 = 0938) 2 M.L.J. 1001 = 1938 M.W.N. 1247=183 
Ind. Cas. 576. 

S. 28 — Insolvent’s application to have sale in 

execution set aside, competency. 

When die property of the insolvent has vested in the 
Receiver, after such a Receiver has been appointed by 
the Insolvency Court, the Receiver completely represent* 
the insolvent under the law in respect of his properties 
and the insolvent has no locus standi to maintain an 
application under S. 28 (2) for having it declared that 
a sale in execution of a decree was void, on the ground 
that the sale having taken place without the leave of 
the Insolvency Court, could not be allowed to stand. 
A.l 1 C 1935 Cal. 391 = 39 C.W.N. 366 = 60 C.L.J. 581 — 
156 Ind. Cas. 401. 

S. 28. 

An insolvent cannot hie a suit in his own name 
afier the adjudication order has hern made and during 
the pendency of the insolvency oroccedings. (1938) 40 
Bora. L.R. 956. 
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— — S. 28 (2) —Insolvent's salt after adjudication 
whether prohibited — Receiver, when proper 
person to institute Suit — Necessity of making 
Official Receiver party — Suit by insolvent for 
money lent — Presumption — Suit if can be thrown 
out — Property of insolvent vesting in Receiver. 

Section 28, sub-S. (2) prohibits suits being brought 
by creditors against the property of the insolvent and 
also prohibits the commencement of any suit or other 
legal proceeding by a creditor. But there is no specific 
provision in the Act, under which a suit by an insol- 
vent after his adjudication i«, in express terms, 
prohibited. Section 59 (d) of the Act, however, cm- 
poweis a Receiver, by leave of the Court, to institute, 
defend or contiuue any suit or other legal proceedings 
relating to the property of the insolvent. This provi- 
sion implies that the Receiver is the proper person 
to institute, defend or continue suits and proceedings re- 
lating to the insolvent’s property. Where the property 
in dispute in a suit is admitted to be or is of such a 
nature that it must vest in the Receiver, a Receiver 
alone is the proper person to institute suits and pro- 
ceedings. The suit brought by an insolvent behind 
the back of the Receiver would be defective. But 
where a loan was advanerd by the insolvent after his 
adjudication to the defendent, it does not necessarily 
follow that the sum of money given by the insolvent 
was property which had vested in the Receiver. The 
insolvent might be a mere benamidar on behalf of 
an undisclosed principal, in which case he would be 
entitled to sue even though an insolvent and the suit 
would, of course, be for the benefit of the real owner. 
Again, under S. 28 (5), properties exempted by the 
Civil P.C., or other enactments from liability to attach- 
ment and sale in execution of a decree do not vest in 
the Receiver. Such moneys as arc exempted remain 
the property of the insolvent and if he has lent the 
money out of such accumulated saving, there would 
be no bar either to his lending the money to the de- 
fendant or to his bringing a suit to recover the amount. 
At the same time as a Receiver is an officer of the 
Court acting under the control and direction of the 
Court and in the interest of the insolvent’s creditors, 
it is the duty of the Court to see that no fraud is 
perpetrated before its c>es and that the insolvent 
does not walk away with the moneys which ought to 
go to the officer of the Court. An appropriate course 
would seem to be to implead the Official Receiver 
in the suit or at least give him notice of the action 
so that when a decree is passed in favour of the 
plaintiff", the Receiver may be at liberty to take the 
benefit of the decree and rcco\cr the amount due 
under it, if it can be shown that the property was 
such as had vested in the Receiver. Such inquiry 
can easily be made cither in the execution depart- 
ment or by a separate suit between the Receiver and 
the insolvent. 

Where an insolvent filed a suit for money lent 
after adjudication, the defendant who took the 
money from the plaintiff, should not be allowed to 
deny that the money belonged to the plaintiff. Prima 
facie, there is no presumption that the money does 
not belong to the plaintiff. And if the Receiver has 
not intervened and seized this amount, there is a 
presumption in favour the plaintiff, that the money 
was his own. The suit, therefore, cannot be thrown 
out on the mere ground that the plaintiff is an 

insolvent. 

Where the property in question is property which 
existed at the time of adjudication or was acquired by 
or devolved on the insolvent afterwards, it vests in 


the Official Receiver and be alone is entitled to dead 
with it. A.I.R. 1935 Ail. 675= 1935 A.L.J. 709=1935 
A.W.R. 833=58 All. 132=157 Ind.Cas. 41 (F.B.), 


S. 28— Proceedings by insolvent — Property 

held as bailee — Right of Suit. 

Where an undischarged insolvent who had been 
entrusted with ceitain precious stones for sale handed 
them over to the defendant for having them sold and 
the latter nothaving returned the articles or their 
value he sued to recover the same: 

Held, (t) that the property in the articles did not 
belong to the insolvent and therefore did not vest in 
the Official Assignee and that the suit by the insolvent 
having been filed as a mere bailee was maintainable. 
32 L.W. 449=193° M.W.N. 869 = A.I.R. 1930 Mad. 
913 = 54 Mad. 5 = 59 M.L.J. 629. (F.B.). 

S. 28. 

A suit for declaration by plaintiff that his property 
is not liable to attachment and sale under S. 44 Co- 
operative Societies Act is not barred by S 28 by 
reason of his being adjudged an insolvent before the 
filing of the suit. 103 Ind. Cas. 131 = 23 N.L.R. 66 = 
A.I.R. 1927 Nag. 217. 

S. 28. 

Per Mulllck, J. ( Obiter) — An undischarged ban- 
krupt is entitled to maintain a suit for a debt which 
has become due since the adjudication order was 
made against him. 17 M. 21, 2 C.W.N. 372 and 54 
Ind.Cas. 6qq doubted. 79 Ind. Cas. 56=5 P.L.T. 600 
= 2 Pat.L-R. 276 = 1923 P.H.C.C. 2670A.I.R. 1924 
Pal. 667. 

S. 28 (2) — (1907), S. 16 (2) — Proceeding* by 

insolvent — Vesting order — Suit by undischarged 
insolvent. 

After adjudication the property of the insolvent 
vests in the Official Receiver. A suit by an undis- 
charged insolvent after the vesting order is not main- 
tainable in respect of the property involved in the 
Insolvency Proceedings. Nor can the insolvent appeal 
from a decree pasted in a suit instituted by him. It 
is the Official Receiver alone that can sue to enforce 
the rights possessed by the insolvent on the date of 
the order of adjudication. (1918) M.W.N. 289 = 7 
LAV. 516 = 45 Ind. Cas. 239. 


S. 28— (1907), S. s6— Effect of order. 

The property of an insolvent vests in the Receive! 1 
from the date of adjudication and after that date the 
insolvent cannot sue on a chose in action belonging 
to him. 22 Ind.Cas. 687. (Mad.). 


Ss. 28, 41 — (1907), S*. 16 and 14— Pro-note *ult 

on negotiable instrument by insolvent. 

An adjudicated insolvent who has not obtained either 
his personal or final discharge may even if all bis 
property has vested in the Official Assignee, sue on a 
pro-note in his favour, provided that the Official 
Assignee does not interfere. 6 L.B.R. 174 = 6 Bur.L.Ti 
81 = 19 Ind.Cas. 88. 
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14. Property acquired by or devolving on 
insolvent after adjudication — Snb-S. 4. 

— — S. 28 (4) — Construction and scope — Hindu 
co-parcener — Insolvency of — Subsequent death of 
another co-parcener — Increase in share of insol- 
vent by survivorship — If vests in Official 
Receiver. 

Where a member of a Hindu Joint family is ad- 
judged insolvent, his status in the joint family of 
which he is a member, remains unchanged. If, by a 
death in the co-parcenary the share of the insolvent 
co-parcener is increased, the benefit of the increase 
will accrue to the Official Receiver in whom that share 
is vested. The Official Receiver is not a co-parcene r 
but under S. 28 (4) of the Provincial Insolvency Act 
he it entitled to all the property which it acquired by 
or devolves on the insolvent; when the insolvent, by 
the Hindu Law, become* entitled to an increase of 
his share, S. 28 (4) vests that increase in the Official 
Reciever. The words of S. 28 (4) are very wide and 
obviously intended to cover all the ordinary ways in 
which the estate of the insolvent may be increaicd 
from time to time during his insolvency. J.L.R. (* 947 ) 

Mad. 44 = 227 Ind.Cas. 55** 1946 M.W.N. 214=59 
L.W. i75=A.I.R. 1946 Mad. 5 ° 3 =(» 946 ) * M.L.J. 
247 - 

S. 28 (4)— Provident fund money paid over 

to insolvent vests in Receiver — It ceases to be 
compulsory deposit witbin Provident Funds Act 

(i 9 * 5 )> S. 3* 

The occurrence of the words “repayable on demand’* 
and “until the happening of some prcciie contingency’’ 
in the Provident Funds Act make it clear that the 
money is a compuUory deposit only so long as it 
remains with the institution. Under S. 28 (4) Provincial 
Insolvency Act, all after-acquired property of the 
insolvent vests forthwith in the Official Receiver of 
the Court. Hence once the provident fund money is 
paid over to the insolvent it falls within the category 
of property acquired by him after his adjudication, 
and as soon as it is pa'd to him it vests in the 
Receiver. The protection Contemplated by S. 3, Pro- 
vident Funds Act, extends only to a compulsory 
deposit. Once the money ceases to retain that charac- 
ter the protection comes to an end. A.I.R. 1948 
Oudh 1 1 = 1945 O.W.N. 284. 

— — S. 28 (4)— Provident F u nd amount. 

Where a per;nn makes a petition for being adjuJged 
Insolvent and there after is discharged from his service 
and receives certain amount due to him horn the 
Provident Fund before an order ol his discharge is 
passed in the insolvency proceedings, such amount be- 
comes the property of the subscriber and doe* not 
continue to retain its character of a compulsory deposit 
under cl. (lx) of the Proviso to S. 60 (1), Civil P.C., 
ai such amount become*, payable to the subscriber* 
even during hjs lifetime on the happening of a con-’ 
tingency provided f r in the Provident fund rules. 
The property, therefore, becomes the absolute properly 
of the depositor insolvent and vests in the Insolvency 
Court. 

The effect of the insertion of die word “forth with 
in S. 28 (4) of the pres- nt Art ha* I ern to sweep 
away the Court’s attempt to postpone the vesting. 
A I R. 1938 Nag. 408 — I.L.R. (1 939) Nag. 530 = 178 
Ind. Ca». 271. 


S. 28 (4)— Scope of— Property not coming 

under the section sold by some one having a 
right to gell it— Effect — Proceeds of sale, whether 
vest in Receiver. 

Section 28 (4) refers to property which the insol- 
vent acquires by his own efforts such as his wages 
or salary or to property which devolves on bim by 
rule of law, such as by inheritance. The sub-section 
is not intended to apply to a case where property 
which does not come under the section is sold by 
some one who has a right to sell it. Amounts realised 
by such a sale do not become the properly of the 
insolvent, nor do they vest in the Receiver. A.I.R. 
1935 All. 279 = 1935 A.L.J. 170=1935 A.W.R. 122 = 
156 Ind. Gas. 751. 


S. 28 (4) — After-acquired property — What »s. 

Held, that sums periodically falling due under a 
right already acquired, such as an annuity or allowance 
or instalment due on an instalment bond, could hardly 
be treated as after-acquired property in respect of 
instalments falling due afier the insolvency; the 
correct view would be that the right under which 
the payments were claimed was acquired before the 
insolvency though some of the instalments fell due 
after it. A.I.R. 1932 Mad. 250 = 35 L.W. 161 = 137 
Ind. Cas. 394. 

S. 28 (4). 

Where no Receiver has been appointed, the future 
property which devolves upon the insolvent after the 
date of the application vests in the Court. A.I.R. 
1942 Pat. 307 = 23 P.L.T. 35 = 8 B.R. 789=201 Ind. 
Cas. 34a. 

S. 28 (4) — Vesting in Receiver — Date of 

vesting — Decree for costs. 

All property acquired by an iniolvent subsequent 
to the date of adjudication and before his discharge 
vests in the Official Receiver the moment the 
acquisition is made. The word ‘forthwith* in S. 28 
(4) leaves no room for any other interpretation. No 
actual intervention by the Official Receiver is 
necessary. 

Where, therefore, an insolvent, subsequent to his 
adjudication but before his discharge, obtains a decree 
for costs, the decree vests in the Official Receiver the 
moment it is passed and he is the only person entitled 
to transfer it and a transfer by ihe insolvent is, there- 
fore. invalid. A.I.R. 1941 Mad. 7i3 = I.L.R. (1941) 
Mad 824 — 194 1 M. W. N. 539 = 0941) 1 M.L.J. 
834 = 54 L.W. 758 = 200 Ind. CJas. 691. 


S. 28 — Suit by discharged insolvent for 

possession of property devolving on him during 
insolvency. 

The p'aintiff who was adjudicated insolvent in 1919 
had not obtained his discharge l*y 1929 when, on a 
widow’s death, her husband’s estate devolved on him 
as next reversioner. Subsequently, he was granted 
an absolute discharge on 15th August 1931. No credi- 
tors, however, came forward to prove iheir debts or 
take any steps between 1919 and 1929, nor did the 
Official Receiver take any step*. After absolute dis- 
charge in 1931, the plaintiff instituted a suit against 
the widow’s alienees for possession of properties; 
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the insolvent's application was not maintainable. 
A.I.R. 1938 Mad. 420=47 L.W. '363=1938 M.W.N. 
272=1938-1 413 = 1. L.R. (1938) Mad. 528=175 

Ind. Cas. 3g8 (FB). 

S. 28 (4) — English Law — Applicability. 

The provisions of S. 28 (4) exclude the application 
of the doctrine in Cohen v. Mitchell} (1890) 25 
Q_,B D. 262 that the property acquired by the insolvent 
alter the order of adjudicatiou and before the dis- 
charge does not vest in trustee unless and until the 
trustee intervenes. A.I.R. 1937 Sind 306=31 S.L.R. 
506=173 Ind. Cas. 40. 

S. 28 (4) — Insolvent’s powers in respect 

there of — English and Indian la w distinguish- 
ed. 

Under the Provincial Insolvency Act, 1920, property 
which is acquired by or devolves on an insolvent 
after the date of adjudication and before his discharge 
forthwith vests in the Court or the Receiver and, 
whatever other rights the insolvent may have in res- 
pect of such property such as the right to maintain a 
suit' in respect of it he cannot have the right to 
convey a good title in respect of such pro- 
perty to another without the assent of the Official 
Receiver. The wording of S. 28 (4) of the Provincial 
Insolvency Act, 1920, clearly indicates that the 
Legislature did not intend to apply the English 
law in this respect so far as the naofn.aJ in India i. 
concerned. A.I.R. 1935 M ad. 694=1935 M.W.N. 724 
= 42 L.W. 33=157 I nd - Gas. ,002 * 

S. 2 8 (4) — Date of vesting In Receiver. 

The provisions of S. 28 (4) means that the moment 
the property is acquired by or devolves upon the inso * 
vent after the dale of adjudication and before his 
discharge^ it vest. «o ins.aoti in the Court or 

Receiver. 

The insertion of the word -‘forthwith*’ by the 
Legislature in S. 28 (4), was to sweep away the 
Courts ’s attempts to postpone vesting. A.I-R. * 9 g> 
Bom. 164=38 L.R. 211 = 60 B. 141-162 Ind. 

Cas. 253. 

S. 28 (4)— Time of vesting in Receiver. 

fnso lienV is invalid. m AXR^ 8 ° 9 ~ l6 ***' 

392 = 36 P.L.R. 185=155 Ind - Cas. 938. 

•S. 28 (4)— Date of vesting. 


Held: that the plaintiff was entitled to maintain 
the suit. A.I.R. 1941 Mad. 345 = 194 ° M.W.N. 19. 


S. 28— Debtor acquring property after declar- 
ing final dividend concluding insolvency proceed- 
ings -Right of Receiver. 

A debtor had been adjudicated an insolvent by an 
order made on 30th January 1915, under the provisions 
of Act III of 1907 which was then in force. Under 
that Act, there were no provisions such as are to be 
found in the Act of 1920 cither obliging the Court to 
fix a time within which the insolvent should apply for 
a di.charge or compelling the insolvent himself to 
apply for an order of discharge. After the adjudication, 
the Receiver took possession of the estate, readied 
it and declared the final dividend someiinie in 1915* 
The administration became thereby concluded and the 
Receiver accordingly sent to the District Court all the 
concerned papers relating to the insolvency which 
were subsequently destroyed under the rules of the 
destruction of records. The intolvrnt subsequently be- 
gan to make acquisitions whereby he purchased 
certain property in 1928 and sold it to another person 
in 1934- An applcation was filed by a creditor that 
the sale conveyed no t. tie to the purchaser as the 
property became vested in the Official Receiver: 

Held, that everybody concerned the insolvent, the 
Official Receiver and the creditors, all acted on the 
fooling that the insolvency bad dosed and it was no 
more epen to any them to get behind what must be 
regarded as .a representation made by them, and revive 
the insolvency, for the purpose of challenging a sale 
bona fide made in the belief that there was no insol- 
vency, a belief contributed 10 by all o f them. A.I.R. 
1939 Mad. 273 = 48 L.W. 738= 1938 M.W.N. 1227 = 
1938-2 M.L.J. 1045=183 Ind. Gas. 287. 


-S. 28— Rights of Receiver. 

When once a trustee in bankruptcy has inter- 
vened in regard to after-acquired property of 
an undischarged bankrupt, that property vests in the 
trustee and ho cannot, by withdrawing his intervention, 
divest himself of the property and re-vest it in the 
bankrupt. 


The mother of the insolvent brought a suit 

(or the recovery of possession of certain property on 
the ground that she inherited it as sole heir of her 
deceased father. The suit was dismissed and she pre- 
ferred an appeal. During the pendency of the appeal, 
the inoth'-r died and her son thc_ insolven 
applied to lx* allowed to continue the 

appeal claiming the property m »“* °^j* 

right a* a reversioner of his grandfather and not through 
his mother. At this time he was already adjudged a n 
insolvent. The Official Rcccvcr ahobad applied 
previously for an order directing that he should 

be brought on record in the place of the 

mother but h« subsequently withdrew the aphea- 

lion : 

Held, that the application by the Official Receiver 
for an order making h.m the appellant in the place 
of tin insolvent’s inoth-r did constitute an .interven- 
tion, and the Receiver having intervened, .the insolvent s 
right in property devolved on the Official Receiver and 
lie alone could maintain the appeal ana therefore. 


The alternative in the section applicable to vesting in 
the Court is inserted to provide for the case 
of a Receiver not being appointed at the same time 
as the adjudication of insolvency and to fore- 
close an argument that vesting is suspended until the 
actual appointment of a Receiver. The Court only 
acts through a Receiver, and any estate acquired by 
or devolving on an insolvent is vested in him as 
from the date of acquisition or devolution what- 
ever the date of the Receiver’s actual appoint- 
ment. A I.R 1925 Gal. 785 Reversed. 101 Ind. Cas 
442=54 Gal. 595-54 I* A. 190=29 Bom. ^.R. 882-31 
C.W N. 741 = 45 C.L. J. 544 = 25 A.L.J. 6 ai-i 9«7 
M.W.N. 485 = 39 M. L. T. 5=26 M L.W. a68-A.I.K. 

1927 P.C. 108 = 52 M.L.J. 734 (P.C.). 
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8. 28 — After-acquired property — Transfer 

by insolvent — Validity. 

After* acquired property of an insolvent before 
discharge can be transferred by him provided the 
transaction is bona fide and for value and is complet- 
ed before the intervention of the Receiver; 43 Bom. 890; 
A.I.R. 1924 All. 703 Foil.; A.I.R 1926 Raog, 179, not 
Foil. 1 14 Ind. Cas. 465=9 P.L.T. g6g = 8 Pat. 478 = 
A.I.R. 1929 Pat. 97. 

S. 28 (4) — Transfer by insolvent — Validity. 

Immovable property acquired by an insolvent after 
the adjudication order but before his final discharge, 
can be transferred by him provided transaction 
is bona fid© and for value and is completed before the 
intervention of the Official Assignee: 43 Bom. 890 and 
Cohen v. Mitchell, (63 L.T. 206), Foil. 

The same rule applies whether the property 
is acquired by the insolvent or it has devolved 
upon him by succession. 97 Ind. Cas. 980= A.I.R. 
1927 Nag. 16. 

S. 28 (4)— After— acquired property — Dealings 

with, by insolvent is void against Receiver. 

Where a bankrupt, who has not obtained his dis- 
charge, enters into tranractions in respect of property 
acquired after the bankruptcy, all such transactions 
are void as against the Receiver who can therefore 
move the Court for their avoidance. 97 Ind. 
Cas. 221 =>4 Rang. 125=5 Bur. L. J. g8 = A.I.R. i9 2 ^ 
Rang. 179. 

S. 28— (1907), S. 16— After-acquired property 

—Right of insolvent. 

Failing intervention by the Court or the Receiver 
in which or in whom an insolvent’s property 
has vested, the insolvent has the same power of 
acting in respect of after-acquired property as 
he had before the insolvency. 48 Ind. Cas. 236 
(Nag.). 

S. 28 (4) — After-acquired property — Suit 

in respect of — lnsolveni'6 right to maintain. 

In the case of aftcr-acquired property an insolvent 
has a right to maintain a suit subject to the Olficial 
Receiver or Official Assignee intervening and if the 
Official Receiver or Official Assignee Hid Dot intervene 
the insolvent is entitled to go on with the suit and the 
principle to be deduced from the authorities is th»t the 
insolvent has “a right against all the world except the 
the Official Assignee. ’’ 

The share of a partner in inch a property 
as can be attached under the C P. Code and is thus 
such a property as would vest in the Official Re- 
ceiver. 7 L W. 516 Di«t. 30 Mad 452, 

Foil. 76 Ind. Cas. 805 = 33 M.L.T. 205 = A.I.R. 1924 
Mad. 223 = 45 M L. J. 827. 

• 

S. 28 (4) — After acquired property — 

Receiver — • If can eue for declaration of title 
without asking for posseanion. 

All property such as is acquired by or devolves on 
the insolvent after passing of the order of adjudication 
and before his discharge forthwith vest* in the Receiver 
and he can sue, for a mere declaration without claim- 

1? — F. Y. D.— 82. 


ing possession of the same. 68 Ind. Cas. 245 = 44 All. 
617=20 A. L.J. 569= A.I.R. 1922 All. 448. 


S. 28 (4) — ( 1907 ) — S. *6 (4) — Vesting of 

property — Transfer — M&homedan Lass — Bequest — 
Consent of Insolvent heir. 

When the consent of the heirs of a Maho • 
medan is signified to a bequest in a will in favour 
of an heir the legatee takes from the testator. 
The consent does not operate as a transfer by the 
heirs signifying their consent. Where the consenting 
heirs are insolvents their consent is equally effective in 
validating the bequest and the property vests in the 
legatee and not ia the Receiver. 42 All. 593= *8 
A.L. J. 745=2 U.P.L R. (All >25* =59 I* d - Cas. 296* 

S. a8 (4) — Applicability — Adjudication under 

old Act. 

Where upon a single application of a father 
and two sons they were adjudged insolvents in 
1919, under the old Act and no appeal was pre- 
ferred, the order cannot subiequently be questioned 
by insolvents relyiDg upon S. 28 (4) of the new Act. 
A.I.R. 1939 Pat. 18=5 B.R. 20=19 P.L.T. 860 = 177 
Ind. Cas. 829. 


15. Property exempt from vesting In Court or 

Receiver — Sub. S. (5). 

S. 28 (5) — Insolvent’s salary below Rs. 100. 

Cause (h) of S. 60, Civil P.G , read with S. 28 
(5), Provincial Insolvency Act, must be held to 
exempt the insolvent’s salary, when it is less 
than Rs. 100 per month. Consequently, it is not 
open to the Insolvency Court to attach a rider to the 
order of adjudication that the insolvent should pay a 
part of his salary into Court every month, where 
the salary is below Rs. too per month. A.I.R. 1942 
Pat. 194=20 Pat. 866 = 8 B.R. 554 = 23 P-L.T. 400= 
199 Ind. Cas. 635. 

S. 28 (5) — (1907) S. 16 (2) Exemption from 

vesting — Attachment of salary of insolvent — 
Salary not sufficient for his maintenance, C. P. 
Code, S. 60. 

When an appropriation of the income of an insol- 
vent is made for the benefit of the creditors 
the Court usually acts on the principle of giving to 
the creditors the surplus after allowing a sufficient 
portion thereof for the maintenance of the insolvent 
according to his position in life. The statute law of 
this countryfixes this amount by S. 60 of the C.P. Code, 
read with S. 16 (2) of the Provincial Insolvency Act. 
Consequently an order rejecting the creditor’s applica- 
tion praying for an attachment of half the 
salary of an insolvent on the mere ground that his pay 
is not large enough to allow hall of it being attached 
is illegal. 18 C.W.N. 1052 Foil. 40 All. 213= 16 A.L. J. 
107=43 Ind. Cas. 984. 

S. a8 (5) — Test of vesting - Property exempt 

from attachment. 

Under S. 28 (5), any property which is exempt 
from attachment by the provisions of Civil P.C., or by 
any other enactment docs not vest in the Receiver in 
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insolvency and consequently, the Receiver or the 
creditors of the insolvent cannot lay hands on it. (1940) 
4a P.L.R. 144. 

S. 28 (5) — Ex-proprietary holding under Agra 

Tenancy Act— Landlord, if can recover arrears 
of rent without going to Insolvency Court. 

Under sub-s. (5) of S. 28, Prov. Iusol. Act., the pro- 
perty of the insolvent does not include any property 
which, by any enactment for the time being in force, 
is free from liability tc a attachment and sale in execu- 
tion oi a decree. Where the insolvent is an ex- 
proprietary tenant, and holds several ex-proprietary 
plots, such plots are not, under S. 23 Agra Ten. Act, 
attachable and saleable in execution of a creditor's 
decree. These ex-proprietary plots do not vest in the 
Receiver at all, and he has no right to seize posscssi .n 
of them or to manage them in his own right so as to 
realize the income and distribute the amount among 
the creditors. The londlord is entitled to recover the 
arrears of rent and is not bound to go to the Insol- 
vency Court to get the decretal amount entered in the 
schedule of creditors. So long as his decree for arrears 
of rent remains unpaid, he is entitled to proceed under 
the Agra Ten, Act and eject the ex-proprietary tenant. 
The Insolvency C ourt cannot prevent him from 
executing such a decree. A.I.R. 1937 All. 399=1937 
A.L.J. 405= 1937 R. D. 216= 169 Ind. Cas. 224. 


S. 28 — Ex -proprietary holding of Insolvent — 

Ex-proprietary holdings, whether vest in Receiver 
— Power of Court as regards rent due from sub- 
tenants. 

Ex-proprietary holdings of an insolvent do not vest 
in the Receiver as they are not saleable and the 
Receiver has no right to obtain possession of such 
holdings so as to be able to cultivate or sub-let them 
nor can he assign in advance the rents which may 
become payable in future by the sub-tenants. The 
Court cannot also direct the attachment or seizure 
of future tent. 

Quaere. — Whether, if the ex-propric'ary tenant suc- 
ceeds in obtaining rents from his sub-tenants before 
they became due, the Receiver will have any remedy 
either by seizure of the rents received, whether in cash 
or in kind, or by proceeding against him under the 
penal sections of the Insol. Act. A.I.R. 1932 All. 41 = 
1931 A. L-J. 680= 15 R. D. 531 = 133 Ind - Cas. 479. 

S. 28 — Land belonging to member of agricul* 

lural tribe in Punjab. 

Where members of a notified agricultural tribe are 
adjudged insolvents for the debt ol their father, their 
land is not liable to sale in execution of a decree under 
S. ib, Punjab Alienation of Land Act, and because 
some of the debts were incurred by their father under 
S. 9, Punjab Debtors’ Protection Act, 1936, their land 
would not be liable for those debts. Thus the land 
exempt fr 0 m attachment and sale cannot be taken into 
account for purposes of S. 28, Prov. Insol. Act and 
cannot vest in Official Receiver. A.I.R. 1937 Lab. 
O80 — IL.R- ( 193 °) Lah. >20=39 P.L.R. 338=173 

Ind. Cas. 748. 

S. 28 — Land of agriculturist insolvent. 

Land of a member of an agricultural tribe does not, 
on his insolvency, vest in the Receiver and cannot be 
b ased by the Receiver. A.I.R. 1937 Pesh. 57=1^9 
1 i.d. Cas. i.j. 


15. Property feXes&pt Prom, 
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Land belonging to a member of an agricultural 
tribe is within the purview of S. 28 (5) and docs not 
vest in the Receiver for purposes of sale. A.I.R. 
1936 Pesh. 109. 


S. 28 (5^ — Land belonging to member of agri- 
cultural tribe — Power of Receiver to sell to 
agriculturist. 


A Receiver in • insolvency, in whom the property 
of the member of a notified agriculturist tribe has be- 
come vested, does not possess power to sell bis land 
to another agriculturist. 31 Punj. L. R 842= A.I.R. 
1930 Lab. 1034. f! f | M 


S. 28 (5) — 'Attachment and sale! — Meaning- 

Land belonging to member of agricultural tribe — 
Liability to attachment. 

The words '‘attachment and sale’* in S. 28 (1) (5) 
Prov. Insol. Act, must be given their plain grammatical 
meaning and cannot be taken to be equivalent to 
“attachment or sale.’* 

Land belonging to a member of a notified agricultural 
tribe is liable to attachment in execution of a money 
decree pasted against him and in the event of his 
being adjudicated insolvent such land vests in the 
Receiver who has the power to effect a temporary aliena- 
tion or create a sell -redeeming mortgage. 31 Punj. 
L.R. 842= A.I.R, 1930 Lah. 1034. 


S. 28 — Veating of property — Property of 

agriculturist. 

Under S. 16, the property of an insolvent agricul- 
turist is not liable to sale, but nothing is said about 
its being not liable to attachment aud, therefore, his 
property does vest in the Receiver and the Receiver 
would be entitled to sell the pioDerty to an agriculturist. 
115 Ind. Cas. 475= A.I.R. 1928 Lah. 734. 

[But see supra.] 


S. 28 (a) — Occupancy rights of insolvent* 

Occupancy-rights under S. 6, Punjab Ten. Act, do 
not vest in the Court or in the Receiver under S. 28, 
Prov. Insol. Act. The duami rights can vest in the 
Official Receiver only if they arc occupancy rights under 
S 5, Ten. Actor arc rights held under some peculiar 
tenure, outside the Act and arc liable to attachment or 
sale in execution of a decree or order of a Court, 

A.I.R. 1937 Lah 782 = 40 P.L.R. 8=174 Ind * Cas- 953 - 
S. 28. 

No right in insolvent’s occupancy holding vests in 
the Insolvency Court or in a Receiver under the 
Provincial Insolvency Act, nor can a Receiver be 
appointed to manage such holding under S. 51, Civil 
P.C. A.I.R. 1937 Nag- 242 = I-L'R. 0937 ) Nag. 484= 
170 Ind. Cas. 284. 


S. 28 (a). 

Occupancy rights under S. 6, Punjab Ten. Act, 
cannot vest in the Receiver on the adjudication of the 
occupancy-tenant as imolvent, and, therefore, it is not 
competent »o the Receiver to mortgage them. A.I.R- 
1936 Lah. 502 = 38 P.L.R- 233*- 160 Ind. Cas. 921 («•) 
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S. 28. 

An occupancy holding under the Agra Tenancy 
Act cannot be dealt with by the Insolvency Court. 
62 Ind. Cat. 897 = 43 All. 510 = 19 A.L. J 439 = A.I.R. 
1921 All. 13 (F B.). 

— — S. 28 (2) — (1907), S. *6 (2) — Vesting of pro- 
perty — Ordinary and occupancy holdings. 

The ordinary and occupancy holdings of an insol- 
vent tenant in the Central Provinces do not vest in the 
Court or Receiver under S. 16 sub sec. (2) of the 
Provincial Insolvency Act. 13 N.L.R. 215=42 Ind. 
Ca*. 710. 

Ss. 28. 53 69— (1907), Ss. 16, 36 and 43— 

Exemption from vesting - Insolvent agriculturist — • 
Lease of occupancy holding ordered to be sur- 
rendered — Order illegal. 

An agriculturist by occupation was adjudicated by 
insolvent shortly alter he had granted a leate of his 
occupancy holding Held, that the order to sell the 
house and surrender the land to ihr Zamindar is 
unsound because the occupancy holding and the 
house were property, the transfer or attachment of 
which being forbidden by law could vest neither in 
the Court nor in the Receiver. 3g All. 120=14 A.L. J. 
1031=38 Ind. Cas. 171. 

* I 

S. 28 — Applicability to land coming under 

Bundelkand Alienation of Land Act (111 of 1901), 
S. xG. 

Property which is exempted by virtue of S. 16 of 
the Bundd-khand Alienation of Land Act (III of 1903) 
from liability to be «old in execution of money decree 
is “exempted fiom attachment and sale** within the 
meaning of Pro. Ins. Act, S. 28 (5) and does not vest in 
the R eceivcr in insolvency. 

Per Sulaiman, J. — The policy of the legislature 
obviously seems to be that properties which cannot 
be attached and sold do not vest in the Receiver. 
There is no injustice in this, for, when c r editorn can- 
not recover their debts by >ale of the properties, they 
suffer very little if their representative, the Receiver, 
cannot realise the debts out of such properties. 89 
Ind. Cas. 488=47 All. 952 = 23 A.L-J. b48 = A.I.K. 
1925 All. 467. 

■ S. 28 (5)— (1907)— S. 16 (2) (a) — Exemption 

from vesting. 

Under the section the insolvent's property exempt- 
ed from attachment or sale in execution of a decree 
does not vest in the Receiver. 14 P.L.R. (All.) 192 = 
4» All. 142 = 18 A L J. 59 = 58 Ind. Cas. 551. 

S. 28 i 5 )— (.907), Ss. 16 ( 2 ) (a) 16 (4) Ex- 
emption from vesting — Political pension. 

A political pension dors not vest in the Court or 
Receiver under S. iG (2) (a) of the Act. An order 
directing the insolvent to pay the Receiver a portion 
of the pension is bad in law. 

Property exempted from attachment under the 
G. P. C. and other Acts docs not vest in the 
Receiver under S. 16 (4) of the Act. 

As regards the after - acquired property of an 
insolvent, the same property would vest in the 
court of Receiver, as is available for division among 
the creditors. 12 O C. 323—4 Ind. Cas. 145. 


*6. Property vesting in Coart or Receiver — 

Sub. S. (*). 

See also; Notes 9, 14 and 19. 

S. 28 and C. P. Code (V of 1908), S. 60 (e) — 

Benefit of a contract — Nature of — Vesting in the 
Official Assignee. 

The benefits arising out of a contract for delivery 
of goods vest in the Official Receiver on the insolvency 
of the pri misee, even after the breach of contract by 
the promisor and as such “the right 10 sue for 
damages” which is one of the benefits arisiug under 
the contract, aLo vest6 in him and it cannot be said 
ta be a mere right to sue for damages within the 
meaning of S. 60 (e;, C P. Code. I.L.R. (1949) A. 
746=1949 A.L. J. »7= A.I.R. 1949 A. 433=»949 
A.W.R. 126. 


S. 28 (2) — “Property**— Meaning of. 

The property of an insolvent which, under S. 28 
(2) of the Provincial Insolvency Act, vests in the 
Official Receiver must mean only the property which 
is divisible amongst bis creditors, if the insolvent has 
no present right 01 disposal over certain assets, he has 
no such property as would vest in the Court or 
Receiver under S. 28 (2). 223 Ind. Cas. 330= 12 B.R. 

S94 = A.I.R. 1947 7 - 

— — Ss. 28, 51— Insolvency petition admitted - — 

Prior to a-tjudicaiion, insolvent, to avoid sale, deposit- 
ing amount under O. 21, R. 89, Civil P. C., after 
obtaining money from third person — Third person 
advancing money only to help relative debtor and not 
for special purpose only — No trust, held created — 
Deposit would vest in Receiver under S. 28 — 
Decree-holder not entitled to benefit under S. 51 nor 
was he a secured creditor. 

After the admission of the insolvency petition by a 
debtor but before his adjudication, a sum of money 
was obtained from a third person and deposited under 
O. 2 1 , R. 89, Civil P, C., for setting aside a sale of 
the debtor’s propeay. The third person was a 
relation by marriage of the debtor and his object was 
to help his relative. The money advanced to the 
debtor was not earmarked for a specific purpose and 
no condition was attached that it should be spent only 
for that purpose. The arrangement was one entirely 
between the debtor and his relative and the creditor 
was not a pariy to it. The advance was made by 
way of gift to held a relative out of his distress, and 
the debtor had full control and unfettered dibCiction 
ag regards the use of this money: 

Held, that the sum deposited by the debtor under 

0. 21, R. 89, Civil P. C.. vetted in the Receiver on 
the debtor being adjudicated insolvent and the 
decree-holder creditor was not entitled to the benefit 
of it. Even if the mo n -y deposited under O. 21, 
R. 89, Civil P. C., could not be regarded as “benefit 
of execution’* within the meaning of S. 51, Provincial 
Insolvency Act, the Receiver was entitled to lay claim 
to it. The money that was paid into Court was not 
impressed with a trust and hcncc it did vest in 
the Receiver ui der S. 28, Provincial Insolvency Act. 
The decree holder was not cniitled to rank as a 
secured creditor in respect of the money thus paid 
into Court. A.I.R. »943 Cal. 555*47 G.W.N, 480 = 

1. L.R, (1943) 2 Cal. 397 = 210 Ind. Cas. yij 
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S. a8 (a)— Service inam land. 

Service (masjid service) Inam lands are inalienable 
and do not veit on the insolvency of the holder in 
the Official Receiver because if the lands go out of the 
control of the holder and past into the control of 
an official such as the Official Receiver, the perfor- 
mance of the icrvices mult obviously be in peril. This 
is specially so, where the imolvent is a Mahomedan 
and the Official Receiver is a Hindu. A.I.R. 1943 
Mad. 72 = 55 L.W. 640 = 19*2 M.W.N. 621=1942 
2 M.L.J. 504=1. L.R. (1943) Mad. 349=205 Ind. 
Cas. 513. 

— — S. 28 (2) — Transfer without legal necessity 
by Hindu widow — Death of widow— Transferee 
adjudicated insolvent— Property does not vest In 
Official Receiver. 

On the death of a Hindu widow holding a life- 
interest, the title of the transferee from her without 
any legal necessity ceases and hence the property 
transferred cannot vest in the Official Receiver under 
S. 28 (2) on the adjudication of the transferee as an 
insolvent. Consequently, there can be no question 
of the Official Receiver holding it in a fiduciary 
capacity and the proviso to S. 55 (2), T. P. Act has 
no application. A.I.R. 1942 All. 39=1941 A.W.R. 
H. C. 362= 1941 A.L. J. 765 = I.L.R. (1942) All. 120 
= 198 Ind. Cat. 397. 

— — S. 28 (2) Insolvent’s right to receive main- 
tenance under will — Monies accrued due, If vest 
in Receiver — Right ot Insolvent to apply «o 
Court for giving him allowance oat of such 
money. 

Where the insolvent has a right to receive main- 
tenance allowance under his father's will, the 
monies as they accrued due would undoubtedly come 
to the Receiver till the insolvent gets his discharge. 
It would be certainly open to the Insolvency Court to 
attach a condition to the order of discharge that the 
insolvent would subscribe some part of his allowance 
for the benefit of his creditors. It would be open 
to the insolvent, if he is so advised, to apply to the 
Insolvency Court for giving him such allowance for 
the support of himself or his family as the Court 
c°n»idcrs proper. A.I.R. 1942 241=1. L.R. 

( 1 942) 1 Cal. 427 = 74 C.L.J. 528=201 Ind. Cas. 568. 

S. 28 (2). 

Although palampat land docs not pass to the 
Court on insolvency, the same does not apply to 
income from it. A.I.R. 1942 Nag. 83 = 1942 N.L-J. 
246= I.L-R* (1942) Nag. 714 = 200 Ind.. Cas. 524. 


S. 8 


Where property has been transferred by a deed 
which falls within the mischief of S. 53 and the trans- 
feror becomes insolvent, the properly does not form 
pan of his estate and comes within the purview of 
S 17, Presi. Towns Insol. Act. or S. 28, Prov. Insol. 
Act. A.I.R. 1941 Mad. 903=194* M W N. 942 = 54 
L.W. 495 = (1941) 2 M.L.J. 684=1. L.R. (1942) Mad. 

1 =>197 ind. Cas. 599 (F.B.). 


S. 28 — T uat property. 

Under an oral will of hi6 brother, one K, an 
insolvent* held a sum of Rs. lljOOO which his 
bf^tlior had instructed him to pay to his wife R. 


K formally handed over the amount of 
Rs. 11,000 to her for which she passed a receipt, 
and then she formally handed bade Rs. 10,000 out 
of that amount to K to be kept by him as a 
deposit, and she created the trust deed in respect 
ot the same. It was to bear interest at eight 
annas percent per month. Certain beneficiaries 
were mentioned in the trust deed, the principal one 
being R herself for the amount of Rs- 8,000 from 
the income of v/hich she was to be maintained 
during her life time. With regard to the balance 
of Rs. 2,000 she was to be given it in two instal- 
ments if she wanted to go on pilgrimage, and after 
her death, the corpus was to be distributed to 
certain temples. It was further provided that 
the majority of the trustees, of whom K wa9 one 
was empowered to invest the trust moneys either 
in authorised securities or with several reputed 
merchants. The trust deed was written on 
October 14 , but its actual execution was on 
October 20 . On the latter date, K stated in the 
receipt of the amount passed by him to R that he 
had received the amount of Rs. 10,000 by way of 
deposit for which he was to pay interest at eight 
annas per cent per month* and he a further stated 
that according to her husband’s directions, R was 
to make a trust deed in respect of the said amount, 
that he was to be one of the trustees, that as stated 
in the trust deed, the amount was to be dealt with 
according to the opinion of the majority of the 
trustees and that he was bound to pay the amount 
on demand by them: 


Held, that the deposit and the trust were parts 
pf one and the same transaction and that even 
though the receipt might have been passed in order 
of time before the execution of the trust deed, the 
intention of the parties was to enter into one tran- 
saction on that date. It could not be said tnat-Hj 
was not a trustee when the amount was deposited 
with him. The widow R was therefore, entitled 
to claim priority under S. 28 ( 5 ). A.I.R. 1941 
Bom. 41 = 42 Bom. L.R. 1044 =»I.L.R. ( 1941 ) Bom. 
42 = 193 Ind. Cas. 718 . 


-—S. 28 — Firm supplied with money to be 
ivested in other firms— Slowly, firm investing 
tie amount in their own business— -lurm 
ecoming insolvent— Death of lender Share 
and allotted on partition to minor 8 f ° untJs ? B 
:nder— Held, that insolvents * e J* io §E“ 8 aB 
gents and were trustees— Right to priority. 

X, the manager of a joint Hindu • * ra ??’ 

erred a certain sum tp a certain trading Hrm to* 
ivestment: the money was entrusted to the firm to 
ivest id other Chetti firms* and they h&d no 
uthority to employ any part of it in their own 
usincss. But from a very early date they did so 

mploy a part of the fund, and this practice was by 
egrees so expanded that shortly after X s death, 
irge sums out pf the monies then repiesenting the 
und were being utilised in the firm’s business, 
t was admitted on the evidence that the firm 
barged the amount in every case, whether tne 
iterest credited to X came from themselves or 
rom outside investments, with the regular agents 
ommisaion, and when there was a question of loss 
n an investment, made it quite clear that no 

esponsibility for any loss rested upon them* ±ne 

rm used tp furnish accounts from time to time o 

heir dealings with the fund showing 

is^osal and X copied these accounts intp his ow 
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books apparently without demur. Subsequently, 
X died and partition was effected of his proptrty, 
by which a certa»n portion of the moneys kept 
with the firm was allotted to X’s minor sons. On 
the firm becoming insolvent, the minors asserted 
that the transactions were of agency nature and 
these moneys were, in effect, a trust fund in the 
hands of the insolvent, and should be paid over to 
them with interest by the Official Assignee in 
priority to the claims of other creditors: 


Held, that a r e w contract, or a variation of the 
original contract could not be proved by such 
means as a mere change in the course of dealings 
even were the terms of the supposed new contract 
less vague. Nor could the doctrine of ratification 
be applied so as to turn the fund originally held by 
the insolvent as agents in a fiduciary capacity into 
a mere deposit with them on ordinary banking 
terms- There wa9 n«thing whatever to show that 
X had full knowledge of the facts as is required by 
S. 198, Contract Act. It was also at least doubt- 
ful whether what the agents did could be regarded 
under the circumstances as a,cts done on his 

behalf. 


Held further, that from the beginning the insol- 
vents were, with regard to the whole fund, in the 
position merely of agents entrusted with money to 
invest, and that this relationship still txx *}" 
unchanged at the date of X’s death, when they 

became, (if indeed they had not already become, 

as from the date when the terms of the partition 
decree were communicated to them), trustees or 

the minors- A.I.R. 1937 PC*^ 6 — 3 B R. 7 
1937 O.W.N. 928 = 1 9^7 M.W.N .1179=4 16 L.W. 399 

=66 C-L-J. 1 18=1937 A.L.J. ,3 0 R1 7, l8 c ? p ky2- 
=40 Bom. L.R. 1=42 C.W.N. 8= 31 S LR 678- 

1938-1 M .L.J. 545 = 64 1. A 343 = 1937 r 1 

I.L.R. (1938) Mad. 91 = 170 Ind. Cas. 329 (F.L.). 


S. 28 (2)— Trust property. 

Where property of the insolvent is comprised in 
a trust deed, it is not the insolvent’s P r °P" ty 
is vested in the trustees, it is not c0t ? pt 5 t 
the Receiver in insolvency to deal with the P 
perty in any way. After the .execution of the 
trust deed, the insolvent has no ,n * e **®‘ *" , the f hcv 
perties comprised therein and con eq y, 
never vest in the Rece ver ,n ^oWtncy n an ? eh *^ 
not subject to he administered b> him on beh. It 

of the general body of crcdl to administer 

Receiver in insolvency any right to adm. s 

the assets in accordance w-th terms w fi jQ 

A.T.R. 1935 P C. 105 = 1 B.R f 1 - O W.! 

= 68 M.L.J- 74^ = 61 C.LJ 274 = 1*35 M^-N. 66 

42 L.W. M6 = 1035 A.L.J ✓ R 5=U35 AAV.R. 94 

37 Bom. L.R. 874 =40 C.W.N . 33- 155 Ind. Las. 

426 (P.C.). 


S. 28 — Money depocited with i " so,vc ^. 

his employees for due performance ot dunes, 

nature of. 

The petitioners deposited a sum of W w'th 
their employer as security ior due P<- n( j 

their duties The empolyer became insolvent^ ^1 
the petitioners claimed that th * ag a 

regard to the sum deposited, must be 


trustee and, therefore, this amount should be paid 
to them in preference to the claims pf the 
creditors of the insolvent: 

Held, that there was no object pf the trust and 
the tmployer was not expected to carry out any 
trust; it was a simple case of deposit by an 
employee with h’s employer as security for his 
good behaviour. Therefore, the depositors must 
be deemed to be the creditors and the depositee 
as the debtor, and the relationship of 
beneficiaries and trustee did not exist in tl eir 
case. A.I.R. 1937 Lah. 444=39 P.L.R. 107=170 
Ind. Cas. 534. 


S. 28. 

A sold certain properties to B reserving the 
price with B for payment of his debts, including a 
sum of Rs. 800 due to C. A was adjudicat.d 
insolvent and the Official Receiver claimed the sum 
of Rs- 800. C contended that there was a trust in 
his favour and he was entitled to the sum in pre- 
ference to the Official Receiver: 

Held, (i) that there was no trust in favour of 
C; (ii) that even if there was a trust, it was open 
to A or the Official Receiver to revoke the same 
as it had not been communicated to C and the 
amount was part of the insolvent’s assets. A.I.R. 
1932 Lah. 66=32 P.L.R. 876=134 Ind. Cas. 100. 


S. 28— Properties burdened with a trust. 

Where the dominating purpose and intention of 
the testator in executing the will was to provide 
for the members of his family and the maintenance 
and conduct of the charity was only of subsidiary 
importance. 


Held, that the properties covered by the will 
■re not properties absolutely dedicated to a t»ust 
t were only properties burdened with a trust. 
ie properties therefore would vest in the 
fieial Receiver for the benefit of the creditors 
d could he sold by the Official Receiver. IO7 Ind. 
is. 786=27 M.T.W. 88=1928 M.W.N. 86=A.I R. 

. ■ • r a % a T T 0*10 


he is 
effect 
insol- 
prcli- 


S. 28 (2). 

The property of the mortgagor, when 
idjudged insolvent, vests in the Court w th 
rom the presentation of the application in 
rency. Hence, in a mortgage suit where a _ 
ninary decree is passed after the mortgagor has 
ipplied in insolvency but before he is adjudged an 
(■solvent and that decree is made final ami the 
n solvent’s property is sold in execution thereof, 
lie proceedings are not binding on the Rece-ver if 
w. was not impleaded in those proceedings. A.I.R. 
[939 Nag. 128=1939 N.LJ. 202=I.LR. (1941) 

Mag- 559=183 Ind. Cas. 97. 

S. 28 (2)— Tenancy-holding in respect of 

which rent decree is passed. 

The tenanev - holding in respect of which the 
decree for arrears of rent has been obtained by 
rlerree-holder is not property which vests in the 
Official Receiver. A.I.R. 19J8 All 198=1938 
A WR. 119=1938 A.L.J. 134 = 1938 R.D. 297=^4 
Ind. Cas. 892. 
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S. 28 (2) — Vesting of salary — Test. 

The test to determine as to whether a certain 
property was the property of the insolvent or not 
would be as to whether or not it was liable to be 
attached and sold in execution of a deerte at Ihe 
date when the attachment order was passed. To 
determine whether the salary which has been 
ordered to vest in the Rece ver is exclu led by the 
terms of sub-S. (5) of S. 28. it must be seen 
whether on the date of the o f der of adjudication 
the salary was liable to attachment and sale in 
execution of a decree assumed to subsist on that 
date. Where, the*efoie, an adjud.cat on order was 
made on April 3, 1937, the exten r of the salary to 
be excluded from vesting in the Receiver shjll be 
determined according to S. 60, C»vil P C., as it 
stood on that date and not according to $■ 2, C*vil 
P.C., (Amendment) Act (IX of 1937;. A.l.R. 1938 
Cal. 325 = 177 Ind. Cas. 352. 


S. 28 (2) — Salary of insolvent. 

There is no doubt that in the case of a person in 
India «n receipt of a salary or pension, the 
maximum which is divisible amongst the creditors 
is half. Section 28. the ordinary vesting section, 
m^kes the whole of the property of the insolvent on 
ad iud'eation div s ble amongst the creditors, but 
except by sub-section 5 from the p r opeily so 
divisible, any property which is exempt'd by the 
Code of Civil Procedure from attachment. The 
combined operation therefore of Section 28 (5) of 
the Provincial Insolvency Act and S cti* n 60 (1) 
(III) is to make only half his salary divisible 
amongst the creditors- 73 Ind- Ca«. 413 =21 A-l-.J. 
216 = 45 All. 364 = 4 L R.A Civ. 149=A.I.R. 1933 
All. 466. 


S. 28 (2)— (1007), S. 16 (2), S. 40 (2)— Vesting 

of proper ty— Salary of insolvent. 

Under S. 16 (2) read with C. P. Code S. 60 
halt the salary of an insolvent ve«ts in Receiver 
a r 'd the Court cannot prevent it from so vesting 
under S. 40 (2). 2 U.B.R. (1916) 132 = 38 Ind. Cas. 
410- 


S 28 (2) — (K07), S. 16 (2)(a)— Vesting of pro- 
perty — Salary. 

Salary is property of the insolvent within S 16 
(2) (a) of the Act. 19 C.L.J. 83=18 C.W.N. 1052 
= 21 Ind. Cas. 950. 


S. 28 (2)— Right to sue for broach of 

Cont ract. 

Whi n a mortgagee having contracted to make 
certa*n payments nn behalf of the mortgagor, 
fa led to pirfoim tin m and on the mor gigor 
bt com iik insolvent, the Receiver sold the equit; 
of ledcmption to a third pa«ty: 

Held, thal the definition of property under S- 2 
dors not mclu lc the r-ght to sue for breach of 
ci ntrart and h< ncc that righ» re mained with the 
insolvent mortgagor and did not pass to the 
Receiver. A f.R. 1^37 All. 317-1937 A.L. J. 304= 
1937 A W.R. 241 = 168 Ind- Cas. 683. 


— S 28 (2) — Unascertained damages for breach 

of contract, . K ' 

Neither under S. 28 (2), Prov. Trsol. Act* nor 
under O. 22, R 1^, Civ.l P ( ., does a riyht to sue 
for Unas, ei taint d damagts for breaeh of contract 
pa*s to the Receiver m insolvency. A-I.R. 1933 
Nag. 6=28 N L.R. 3:0 = 141 Ind. Cas. 479. 

— S. 28 (2)—T.P. Act, S. 6 (e) — Damages for 

bieacb of contract. 

A cla m for breach of contract which has 
become du« to the insolvent before his adjudica- 
t’oi. and has not i-ern rendered to him vests in the 
Offi iaJ Receiver. Unde* the English Law of 
I T solvency, the woid “property” .s inclusive of 
cla>ms m •) e nature of damages which have 
ai -ciued due prior to the date of insolvency 
except such of them as a*ise from bodily or 
Hit rual suff* ring or personal ircotiVeniei ce of the 
barkrupt or from ir jury to his person or reputa- 
tion. 50 Ind Cas. 141 = 19 S.L.R. 286 = A.l.R. 
1925 Sind 159. 

S. 2 R — Lawyer’s bocks. 

On an insolvency of a lawyer, bi« book" can be 
taken psoss* ssicn *f b\ *h» Official Receiver. 

A.l.R. i037 Oudh 1*7=1937 O.W.N.33=l3 Luck. 
6i = 166 Ind. Cas. 228 (1). 

S. 28 (2). 

What vests in the Official Receiver on the insol- 
vency of a person i? not ibe prrpert) which he 
ki rws, he possessed but the p oper'y which be, in 
bw, possesses. Where, on the date of his insolvency 
the insolvent pos«e*-ses a certain legacy, but is 
igroranl of it and hence does rot show it in the 
scl edule of assets, the legacy wculd st»11 vest in 

the Cffic al Receiver. A.l.R. 1937 Sind 306=31 
S.L.R. 506= *73 Ind. Cas. 40- 

S. 2 R - Amount from pension received by 

insolvent. 

An insolvent cannot be ordered to pay a certain 
amount monthly out oi pers'on r»c*ivtd by him 
f i r in Gnvrrr ment tor past serv.c* s. to the Receiver. 
(1936) 164 Ind. Cas. 7-17 = 40 C.W.N. ! 42. 

S. 28 ( 2 )— Insolvent’s movable property in 

foreign siaie — Powers of Receiver. 

Movable property in a foreign state belonging 
to ihc insolvent would ordinarily vest in ihc 
Receiver in insolvency and the - latter can take 
steps to recover it threugh the insolvent o r other- 
wise so to make it available and distrihutable 
among h s creditors. It may be that in some 
cases he may not «uc«oed in dr ii'g so but the 
hahiliit of tl e P'< pt i ty he»rg d>stnlut*d among 
creditors does r* n ain aecoidi'g to ’be law .of 
British India. A I R l°3h Pom. 167 = 38 Bom. 
L.R 168=37 r'r L.J. 577-60 Bom. 706=i62 Ind- 
Cas.310 (D.B-). 

S. 28 — Provident Pund amount. 

Where, under Works Provident Funds Roles* 
the contract between the Company and 
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employees contemplates that at all time* during the 
twelve years’ emplo>ment, the amount contributed 
by the employee be within the disposal of that 
contributor, such money, on the making of the 
order of insolvency of the employee, vests under 
S. 28 ( 2 ) in the Receiver and the Company is in 
no better position than the insolvent in respect of 
that money. But so far as anv money which the 
Company m ght have the r ght to claim against 
the insolvent under R. 18 of Works Provident Fund 
Rules, it would he necessary to give effect to that 
lien before the amount i9 handed over to the 
Receiver. A.i.R. 19.55 Pat. 211 = 16 PL.T. 167 = 1 
B.R. 575=156 Ind. Cas. 159 . 

S. 28 . 

Where the insolvency petition was admitted 
before the decree against the defei dant was 
obtained, the plaintiff is not entitled to claim the 
amount which is lying in the hands of the Receiver 
in another Cou r t. A.T.R. 1934 Lah 535 = 35 P.L-R. 
408 = 149 Ind. Cas. 127 . 


S. 28 — Liability imposed on property. 

Under S. 28 , the insolvent’s property does not 
vest in ihe Receiver free from the liabilities 
imposed upon it and the Receiver is bound by any 
covenant entered int* hy the insolvent involving 
a 1 'ab lit' on h s p r onertv. A.I.R- 1932 All. 78 = 
54 A. 17 = '932 A.L.J. 36=133 Ind. Cas. 541 . 

S. 28 . 

Where an Advocate put in a claim to the Official 
Assignee for certain monies due to him by an 
insolvent for the work done for the insolvent 
in a prohate litigation in respect of a will of 
which the insolvent was the executor and the 
legatee, and he claimed it from the estate of the 
testator: 

Held, that the insolvency Court was not 
competent fo make an order against the estate 
of the testator inasmuch as the only estate which 
wa« vested in the Official Assignee was the estate 
of the insolvent. A. I R. 1932 Vad. 256 = 35 L.W. 
166=1932 M.W.N. 8=62 M.L J. 185 = 55 M. 455 = 
137 Ind. Cas- 571 . 


S. 28 — Holder of decree for monthly 

allowance adjudicated — Payments made to 

insolvent— Receiver, if bound. 

The holder of a decree against a zemindar for 
a monthly family allowance was adjudicated an 
insolvent. When the Receiver applied for execu- 
tion, the zemindar contended that he should be 
given credit for the payments that had been made 
to the decree-holder after his adjudication as 
insolvent. 

Held, that as the decree had become vested in 
the Receiver from the date of adjudication, none 
of the payments could be recognised as against the 
Receiver if, for no other reason than that none of 
them was certified to th** Court under O 21 , R. 2 , 
Civil P.C. A.I R. 1932 Mad. 250=35 L.W. 161 = 
37 Ind. C» a. 394 . 


S. 28 — Payment of debts to insolvent — 

Receiver if bound. 

Any payment made be debtors of the insol- 
vent to him subsequent to the date on which 
the insolvency application is presented are void as 
against the Official Receiver unless the debtors prove 
that they had made the payments bona fide and wiih- 
out knowledge of the insolvency petition having been 
filed in the Court. 

The belief if any, entertained by the insol- 
vent cannot be of any avail to the debtors wbo are 
ex party. A.I.R. 1032 Sind 62 = 138 Ind. Cas. 628. 

S. 28 — Damages for defamation. 

Damages obtained by an insolvent in an action for 
damages are recoverable by him and do not belong to 
his trustees. A.I.R. j 932 Sind 33 = 26 S.L.R. 21 = 140 
Ind. Cas. 233. 

S. 28 — Insolvent’s money deposited in Court 

as security for costs of appeal. 

Insolvent’s money deposited by him in the Court as 
security lor the costs of an appeal to his Majesty in 
Council, can be attached, but the order of 
attachment must be made subject to nsult of the 
appeal. 114 Ind. Cas. 465=8 Pat. 478= A.I.R. 1929 
Pat. 97. 

S. 28 (2) — Subject-matter of a suit for taking 

accounts of a dissolved partnership. 

The subject-matter of the suit for taking accounts of 
a dis3olvr a partnership, is property. Such property is 
liable to attachment and sale in execution o» a decree. 
The Provincial Insolvency Act does not only vest the 
property of the insolvent which can be attached and 
sold in execution of a decree but vests the “whole of 
his property’’ in the Rece.ver. Clause (=,) cannot be 
construed as meaning that it is not the whole property 
but only the properly which is liable to attachment and 
to sale, under the 1st cla se of Section 60. C P Code, 
which vrsis in the Offit ial Receiver. T he first clause 
of Section 60, C. P. Code, does not refer to property 
liable to attachment but liable to attachment and to 
sale. 4 I A. 947 Foil. 12 Mad 441 Foil. Ho Ind. Cas. 
642= 17 S.L.R. 334= A.I.R. 1925 Sind 18. 

S. 28 — (1907), S. 16 (2). 

The right to receive money due is property within the 
meaning of S. 16 (2). 73 Ind. Ca*. 1037- 19 N. L. R 

144=6 N.L. J. 2i3 = A.f.R. 1923 Nag. 290. 

S. 28 (2) — (1907). S. 16 (2). 

Property of an insolvent situated in a foreign territory 
vests in »he Court under S. 16 (2I (al. 65 Ind. Cas. 
334= :8 N-L-R 92= A.I.R. 1922 Nag. 221. 

— — S. 28 — Leane-bold property. 

As regards onerous property, such as leases the 
Insolvency Court or Receiver has the right to elect 
whether thev wiH accept or repudiate the lease-hold 
property belonging to the insolvent, and unless he 
accepts it, such property i» not considered to vrsi in 
him. 62 Ind. Cas. 850= N.L.R. 205=4 N.L. J. 61 = 
A.I.R. *921 Nag. 10. 



2607 PROV. INSOL. ACT (1920) — S. a8— 16.' Property vesting in Coart, etc. 2608 

/ 


S. 38 (a) — (1907), S. 16— Vesting of property. 

The mortgagee of a factory obtained a mortgage 
decree and the factory was about to be sold in execu- 
tion when the judgment-debtor applied »o bave a 
Receiver to work for the decree-holder. Tne Receiver 
worked for 2 years when the judgment-debtor was 
adjudged insolvent. The factory was sold in execution 
of the plaintiff’s decree. The profits had been paid to 
a certain association. This money was attached bv hold- 
ers of money decrees against the judgment- debtor. 
The plaintiff sued to recover the amount from the 
creditors and impleaded the Receiver as a party. 

Held, that S. 16 had no application to the case, as 
the money claimed by the plaintiff was not a cebt 
provable under the Act but wa« the property of the 
plaintiff and never the property of the insolvent. The 
plaintiff was not seeking any remedy against cither the 
person or property of the insolvent. 39 All. 204=15 
A. L. J. 49=38 Ind. Cas. 613. 

S. 28 (a)— (1907), S. 16 (2) — Vesting of property 

— Debts due to insolvent — Interest. 

An insolvent’s solvent debtors cannot be absolved 
from the liability to pay interest on the ground that 
the insolvent has filed his petition in insolvency. 112 
P.L.R. 1913=92 P.W.R. 1913= 18 Ind. Cas. 205. 

S. 28 (4)— (1907), Ss 16 (4) — Vesting of pro- 
perty — “Property” meaning of. 

‘Property’ in S. 16 (4) does not include personal 
earnings over and above what is properly necessary for 
the debtor’s support. 7 N.L.R. 19= 10 Ind. Cas. 698. 

*7. Receiver. 

(a) Position and Status of 

(b) Suit against 

(c) Suit by 

(d) Vesting order. 


whom insolvency proceedings are pending is contempt 
of court. The proper procedure is to move the court 
against the action of the Receiver. 9 Ind. Cas. 485 
(Sind). - J n 


S. a8— Receiver — Status of — Payment by 

Receiver whether saves limitation. 

A person appointed to receive the insolvent’s pro- 
perty after the order of adjudication is not the insol- 
vent’s agent duly au'horized to make the payment, 
because the insolvent has no control over the property 
and it is impossible to conceive that he would, in law, 
be in a position »o grant valid authority to the ap- 
pi intee to make any pa>mem out of the property held 
by the appointee. Payment by him will not, therefore 
save limitation. A.I.R, 1935 Rang. 152=156 Ind Cas. 

783 - 


17 (b). Receiver — Suit against, 

S. 28 — Suit against Receiver — Leave of 

Coui t. 

A stranger to the insolvency proceedings is not re- 
quited to obtain the leave of the Court before bring- 
ing an action in respect of a property seized by the 
Receiver on the ground that it belonged to him and 
not *0 the estate of the insolvent. 125 Ind. Cas. 625= 
A.I.R. 1930 Lab. 708. 

S. 28 — Suit against Receiver — Leave — 

Necessity for. 

There is no statutory provision under which leave 
is nece>sary to file a suit against Official Receiver. 
Oq the other hand whatever provision there is in the 
Act relating to ihc grant of such leave is confined to 
claims of creditors. Reference may be made to S. 28, 
sub-cl. 2. 77 I°d Cas. 57 = 2 * A. L* J* 737“4 
L. R. A. Civ. 483=46 AH. 16= A.I.R. 1924 All. 4 °* 


17 (a). Receiver — Position and Status of. 

Ss. 28, 56, 57— ( * 9 ° 7 ). Ss - *8, » 9— Presi- 
dency Towns Insolvency Act HI of (1909), Ss. 17, 6* t 
83 — Official Receiver, position of. 

The position of an Official Assignee in Madras 
differs from that of an Official Receiver in the muflufeil 
in that the Official Atsingec may sue and be sued as 
such without mentioning hi* own name under S. 83 
of ih»* Presidency Towns Insolvency Act, whereas 
there is no such corresponding section under the 
Provincial Insolvency Act. 5 L-VV. 507 = 32 M. L J. 
520 = 40 Ind. Cas. 170. 

S. 28— (1907), S. 16— Vesting of property — 

Partner of firm insolvent — Position off Receiver. 

When a partner is adjudged an Insolvent the 
Receiver appointed under S. 16 merely replaces the 
Insolvent partner and cannot claim to take exclusive 
possession of the entire assets of the firm. 42 Cal. 

225, = 26 Ind. Cas. 836. 

Ss. 28, 56 -Obstructing a Receiver appointed 

by court. 

Obstructing a Receiver appointed by court, in 
taking possession of the property of a person against 


S. 28— Suit against Receiver— Leave of Coart. 

A Receiver, in insolvency proceedings, fa not t in 1 the 
acne position as a Receiver in a suit. His penmon 
, that of an Assignee io bankruptcy, and 11 » well 
e tiled that it ts not necessary for a party to obtno 
he leave of the C »urt to proceed against a Receiver 
ppointed under the provisions of the Provincial 
□solvency Act of 1920. <3® _C. L-J 4 15 Poll.) 77 
nd. Cas. *80 = 2 Pat. 7 2 4 = A.I.R. 1924 Pat* 2 59 * 


S. 28 (2)— (1907), S. 16 (a) — Vesting of pro- 

perty — Receiver — Leave of court if essential to 
suit against. 

A Receiver is exactly in the same positton as the 
trustee in bankruptcy and the whole property of the 
insolvent is vested in him and he is the owner of the 
property until he is discharged. The rule that a suit 
should not be instituted against a Receiver without a 
previous sanction of the Judge having the carriage of 
the proceedings in which the Receiver had been ap- 
pointed, only applies to cates where the Receiver u 
appointed in an action and does not apply to * 
Receiver as mentioned in Prov. Insolvency Act. 3 ° 
C.L.J. 515=53 Ind. Cas. 973. 
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S. 38 (a)— (*907), S». 16, Cl. (a) (b)— Salt 

against Receiver— Leave of Coart. 

Leave of Court if not generally necenary for a 
plaintiff to »ue the Receiver in insolvency and a 
person who claims adversely to the inilovent is not 
affected by the provision of S. 16 cl. (2) (bj of the Pro. 
Ins. Act and is not therefore bound to obtain leave of 
the Court before suing the Receiver. 10 S.L.R. 179 = 
40 Ind. Cas. 122. 

— Ss. 08. 56 — (1907', Ss. 16 and 18— Sait against 
Receiver — Decision against — it res judicata. 

The Official Receiver is not a mere respresentative of 
the creditors of the estate but an officer of court. 
A decision against him necessarily does not operate as 
res judicata. Where an Official Receiver was not in 
fact impleaded as representing the general body of 
creditors and he did not defend the suit on their 
behalf and an e* parte decree was passed against him, 
it does not operate as res judicata in a subsequent 
suit by the creditors. 

The words “any suit or other legal proceeding*’ in S. 
16 of the Provincial Insolvency Act cover a case where 
the object of the suit or other legal proceedings is to 
obtain any remedy agaiast the property of the person 
of the insolvent in respect of a provable debt. 12 S.L.R 
61=49 Ind. Cas. 421. 


17 (c). Receiver — Suit by. 

S. a8— Suit by Receiver— Defence of absence 

of leave. 

The expression “As hereinafter provided*’ in S. 16(2! 
(a) of the Act qualifies the word ‘ Receiver’* and not 
the word “vest” in the same sub-seetion. 

The obtaining of leave is a matter between the Re- 
ceiver and the Court and the absence of leave is not 
a valid defence to a suit by the Official Receiver under 

Act III of 1907. 69 Ind. Cas. 908 = 45 Mad. ,6 7 = 30 
M.L.T. 152=14 M. L. W 655 = '92i M.W.N. 85®= 
A.I.R. 1922 Mad. 51=42 M.L.J. 53. 


17 (d). Receiver — Vesting order. 


S. 28— Vesting order— Written order -Neces- 
sity for. 


The property of a person adjudicated as insolven t 
under the Act does not ipso facto vett in the Om tat 
Receiver who may have been appointed for the local 
area in which the insolvent it residing but it is nccei- 
sarv thitan order should have been passed appointing 
a Receiver before the property would vest in the local 
Official Receiver. Orders of Court arc invariably 
reduced to writing and where there u nn ground for 
•supposing that any verbal order appointing the 
Official Receiver of a particular estate was pa»sed it 
cannot be presumed that the Official Receiver mu' 
have been appointed Receiver for ibr estate m the 
absence of a written order. 30 M • ■ } ■ 4 1 5 ; 
Mad. 869, Foil. 62 ind. Cas. 306=1921 M.W.N. 243 
=A.I.R. 1921 Mad. 642 = 4* M.L.J- 78. 


S. 28. 

Where an adjudication of insolvency is made by 
nn Official Receiver in the exercise of the powers dele- 


gated to him under S. 55 (1) (•) of the Provincial In- 
solvency Act, the insolvent’s estate does not vest in 
the Official Receiver under S. 18 or any other province 
and will not so vest unless an order vesting it in him 
is passed by the Court, 30 M. L. J. 415, Foil. Conse- 
quently a sale without such order by the Receiver will 
not pass any title. 59 Ind. Cas. 507=43 Mad. 869 = 
12 L.W. 262=1920 M.W.N. 537 = 39 M.L.J 438. 


S. 28 — (1907), S. 16— Vesting order, absence 

of — Attachment after adjudication of insolvency — 
Validity. 

An attachment in execution is ineffective, if the 
properties bad become vested in the Court or the 
Official Receiver as soon as ihe judgment debtors 
we»e adjudicated insolvent. The absence of a vesting 
order is immaterial. 41 Mad. 923 = 35 M.L.J. 581 = 
(1918) M.W.N. 796=48 Ind. Cas 756. 


18. Relation back — Sub. S. (7). 

S. 28 (7)— Relation back of order of adjudi- 
cation— Scope and effect — Annulment of adjudica- 
tion of Hindu father — Rights of sons born after 
petition for adjudication and before annulment — 
Order directing the properties to continue to 
vest in the Official Receiver— Effect. 

On 1 8th April, *933, a petition was filed to 
adjudicate X (a Hindu debtor) an insolvent and he 
was adjudged insolvent on 1st November, 1934. On 
8th March, 1940, the adjudication was annulled, 
because the insolvent had not applied for a discharge 
within the time allowed ; but at the same time the 
Couri passed an order directing that the property 
should continue to vest in the Official Receiver ; 
Y and Z the sons of X born in April, 1934* and 
May, tQ39 respectively, filed a petition in 1944 for 
permis»ion to sue in forma pauperis to have the 
sale of their shares in the properties sold by the 
Official Receiver in 1939 and 1942 *et aside. 

Held: The effect of S- 28 (7) of the Provincial Insol- 
vency Act is that the adjudication must be deemed 
to have taken place on 1 8th April, 1933, and that 
from that date the property vested in the Official 
Receiver and the property passed out of the hands of 
the insolvent before either of his sons Y or Z were born 
and they were in no better poiition with regard to the 
property than they would have been with regard to 
alienations made before they were born. 

As simultaneou»ly with the order of annulment of 
adjudication there was an order continuing the vesting 
of the properly in the Official Receiver, the proper ty 
continued to vest throughout in the Official Receiver 
and there was no rcvcr'cr to die insolvent to confer any 
rights on Y or Z at any time. 

Accordingly the petition for permission to sue in 
forma pa u perin must be dismissed on the ground 
that the draft plaint disclosed no cause of action. 
60 L.W. 200= 1947 M.W.N. 201 = A.I.R. 1947 Mad. 372 
= (i947) 1 M L.J. 203. 


S. 28 (7)— Relation back — Doctrine explained. 

Section 28, cl. (7), only enunciates the well-known 
doctrine of relation back in insolvency laiv. The prin- 
ciple underlying that doctrine is that the adjudication 
has relation t«» die act of bankruptcy and the property 
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vesta by relation from that time in tbe trustee in bank- 
ruptcy, I. e., the title of the trustee in bankruptcy or 
Receiver relate* bai k to the commencement of the 
insolvency. This is the Eng ith rule. Under the English 
Law, the insolvency commences either on the date of 
the presentation of the petition, or from the earliest 
act of insolvency committed within three months before 
the date of the petition and the title of the trustee in 
bankruptcy relates to that date. I' is also the law under 
the Presi. Towns Insol. Act. Under S. 28, cl. 7 how- 
ever, the insolvency commences from the date of the 
presentation of the petition. No different rule from the 
English Liw and that laid down in the Pr'si. Towns 
Insol Act 'S intended to be laid down in regard to the 
legal consequences flowing from the doctrine of relation 
back. The only dtftWeuce is as to the point of time 
when the insolvency commence*. A.J.R. 1938 Mad. 19 
= 1937 M.W.N 920 = 46 L.W. 559= ( * 937 ) 2 M.L.J. 703 
= I.L.R. (1938) Mad. 439= 176 Iud. Cas. 321. 


S. 28 (7). 

The clear enactment that an order of adjudication 
shall relate back to and take eflect from the date of 
presentation of the petition must affret the order of 
adjudication for all purposes unless otherwise expressly 
enacted. Hence, S. 28 (7) govern* S. 24. A.I.R. 1939 
Lah. 384= I.L.R ( 1040) Lah. 50 = 42 PL.R. 367= 184 
Ind Cas. 330. (F.8-). 


$ 28 (7I — Proof of debts within time on date 

of petition but barred on date of adjudication. 

Where a right to recover a debt subsists on the date 
of the presentation of an application by the creditor for 
adjudication of the debtor as insolvent, the creditor is 
entitled t« prove hit debt in the insolvency proceedings, 
even though the right to recover the debt has become 
barred by time on the date on which ihc order of 
adjudication is made. 

The statute of limitation docs not affect, in luch case 
those debts which are within time on the date of the 
petition. A.I.R. 1933 Lah. 688 = 34 P.L.R. 464=14 
L. 730=143 Ind. Cas. 175. 


S- 28 (7) — Transfer by insolvent pending 

insolvency proceedings — Validity. 

Since, by virtue of sub-s. (7) of S. 28, the order of 
adjudication relates back to and takes effect from the 
date of the presentation of the peiition under which it 
it made, the transfer made by the insolvent during 
the pendency of the innolvency proceedings must be 
pronounced to be void and inoperative. A I.R. 1939 
Nag. 207= 1939 N.L. J. 267 = 1. L.R. (1939) Nag. 540 = 
lOj Ind. Cas. 1 72. 


S 28 — Charges created during pendency of 

application. 

As the property of the insolvent, by virtue of the 
adjudication, vests in the Receiver on the date of the 
petition, the condition of the property must also be 
taken from that date and charge* whether created by 
decrees or otherwise after the da<c of the petition can- 
not be held binding against the Receiver, though they 
may bind the insolvent himself. 109 Ind. Cas. 373 = 
A.I.R. 1928 Lah. 738. 


S. 28 (7) — 'Limitations- of doctrine— Title of 

auction-purchaser* 

* • » * 1 a'* * "• •* ■ 

By the combined operation of Ss. 28 and 51, it is. 
clear that a sale of the property until the date of the 
order of adjudication is not prohibited in spite of 
the presentation and the admission of the insolvency 
petition, but the creditor is not given the benefit of 
the remedy had by him. But the law protects the title 
of the auction purchaser to the property sold in 
auction under S. 51 (3). If, therefore, a purchaser can 
say that the purchase was made in good faith, in ipite 
of the fact that there has been an order of adjudication 
subsequent to the sale, his title to the property will 
remain unaffected. Therefore, the doctrine of rela- 
tion back of the title of Official Receiver is subject 
to the exception enacted in S. 51 (3). A.I.R. 

1938 Mad. 906=1938 M.W.N. 841=48 L.W. 279= 
(i 939 ) * ML J. 705= 182 Ind. Cas. 888. 


S. 28 — Auction-purchaser purchasing property 

of debtor after admission of insolvency petition 
but before adjudication —Title obtained, nature of. 

By the operation of S. 28 (7), the title of the auction- 
purchaser who purchases the property of the debtor 
after the admission of the insolvency petition but before 
the order of adjudication is not absolute but contingnet 
on the insolvency application being dismissed. If the 
insolvency application is dismissed, he gets an indefea- 
sible title. But if the order of adjudication is made, he 
cannot claim any title as against the Receiver. There 
is an exception, however, in the case of a purchaser 
in good faith. A. I R. 19*5 Cal. 612=39 C.W.N. 1289 
= 63 C. 176=158 Ind. Cas. 574. 

S. 28. . , 

Where the purchase at the sale in execution is made 
in good faith, without any knowledge whatsoever of the 
insolvency proceedings, the sale is not a nullity on 
account of the fact that no notice under O. 21, R. 22, 
Civil P. C., was served, A. I R. IQ35 Cal. 503=39 
C.W.N. 424=62 C. 457— <57 Ind * Cas. 86a * 


— S. 28. 

Execution sale — Purchase by decree-holder with 
permifsion to bid and set off— Sale afeer presentation 
of insolvency petition without notice to Receiver. 

Held, that the sale was a nullity. But the Official 
Receiver was not entitled to require the decree-holder 
to refund the purchase-money. A.I.R. 1935 Mad. 907 
= 159 Ind. Cas. 244- 

[Overruled in A. I. R. I 94 a Mad. 425=201 Ind, 
Gas. 686.] 

S. 28 (7) — Property vesta in Official Receiver 

from dace of petition for adjudication. 

Where a transfer made before the petition for adjudi- 
cation of the transferor at insolvent is found to have 
been fictitious and fraudulent and hence, void as against 
the Official Receiver by virtue of S. 28 (7), the property 
vests in the Official Receiver from date of the presen- 
tation of the petition and the transferor having no 
saleable interest after this, a transfer by him is void. 
A.I.R. 1935 Lah. 368=16 L. i°t 3"38 J\L.R* 24= 156 
Ind. Cas. :oi8. 


2613 PROVINCIAL INSOLVENCY ACT (1 920) — S. 28— 18. Relation back, etc. 2614 


S *8— Relation back— Doctrine of — Applica- 
bility to S. 53. 

The doctrine of ‘‘relation back” cannot be imported 
into S. 53, Provincial Insolvency Act, so as to make it 
appear that the point ot tin e item which the two 
years are to be calculated is the date of the presenta- 
tion of th»* petition, ai d not the date when the trans- 
feror is adjudged insolvent, and tnus interpreting the 
language according to its plain meaning without 
reference to the doctrine ol itJation back providrd in 
Cl. 7, S. 28, it can be held ihai in b 53 the date of 
adjudication and not the date of presentation should be 
the starting point; 49 Bom. 730, Foil.; 46 Cal. 991; 
42 All. 433, not Foil, no ind. Gas. 3ti = 6 Rang. 193 
= A.I.R. 1928 Rang. 148. 

Sb. a8 (7) and 53. 

Section 53 is not controlled by S. 08 (7). lit Ind. 
Cas. 8=«io Lab. 106=29 P L.R. 446— A.I.R. 1928 Lah. 
361. tF.B.). 

S. 28(7) — Doctrine of relation back — If can 

be imported in b. 53. 

The doctrine of ‘‘relation back’* cannot be imported 
into S. 53 so as to make it appear that the point of 
time from which the two years are to be calculated is 
the date of the presen'ation ol the petition and not the 
date when the transferor is adjunct d insolvent; and 
therefore a transfer etiected more than two years before 
the order of adjudication but within two years of the 
date of the presentation of ihe petition cannot be an- 
nulled under the section. A.I.R. *924 lah. 374 and 
A.I.R. 1925 Bom. 4O0, Foil; 35 M.L.J. 296 and 46 Cal. 
991 Not Foil. 97 Ind. Cas. 321 = A.I.R. 1927 Sind 66. 

Ss. 28 (7) and 53. 

The provisions of S. 28 (7) Provincial Insolvency 
Act apply to S. 53. 4b Cal. 091; 42 All. 433; ’ 9 2 7 
Mad. 163; 35 M.LJ- 296, Foil.; A.I.R. 1925 B> m. 
480; A.I R. 1924 Lan. 374; and 23 Ind. Cas. 924, not 

Foil. 

The two years provided by section 53 should be 
reckoned from the dale ol the alienation up to the date 
of adjudication. 104 Ind. Cai. 177 = 26 M L.W. 61 
= »927 M.W.N. 419— 1921 M.W.N. 702 = A.I.R. 1927 
Mad. 826=53 M.L.J. *36. 


Ss. 28 (7) and 53. 

Clause 7, S. 28 governs S. 53. 99 I" 9 ?*' or 1=1 
50 Mad. 300=1926 M VV.N 972 = 26 M.L.VV. ooS 3 

A.I.R. 1927 M-td. 1^3 = 51 M.L.J. 719. 


S. 28 (7) — Relation back— Doctrine of — Scope 

and extent. 

Section 28 (7) of the Provincial Insolvency Act must 
be read in conjunction with Ss. 28 (2) and 29. 

No doubt, onre the order of adjudication is 
made the effect created by it is by a legal fiction, 
taken to relate back to the presentation of tie petition 
or in other words, the commencement of the insolvency. 
For all the purpose* of the Insolvency Act, this fiction 
has to he us<d, and i» is a very useful fiction; but 
outside tnose purposes it has no place; and the filing 
of a suit prior to the adjudication may be regarded 
outside the purpose of tne Insolvency Art with refer- 
ence to the provisions of S. 28 (2): 42 All. 433, Foil. 

Therefore, where, after the institution of the suit 
the defendant is adjudicated insolvent and the Receiver 
is brought on tecord; he is brought in, not because he 
is an essential pa-ty to the suit in the sense that his 
absence is fata* to the s- i» and if he is impleaded at a 
later date, the suit will be regarded as filed 
on that date, but because of the provisions of S. 29 of 
the Insolvency Act. 

There is a devolution of interest on the Receiver 
who is merely a continuation of ihe original defendants. 
Consequently there is no rule of limitation governing 
the application to brine in the Official Receiver as 
a party. Direction* of Court under S. 29 are the only 
mailers that can govern ihe ma'ter. 102 Ind. Cas. 444 
= 1927 M.W.N. 24^=26 M.L.VV. 171 = A.I.R. 1927 
Mad. 693=53 M.L.J. 142. 


g. 2 8 (7)— Payment to insolvent’s creditors — 

Effect. 

The property of 'he insolvent by reason of the prin- 
ciple of relation back, on the date the insolvency 
petition was presented becomes the property of the 
Official Receiver, and a payment made by a debtor 
of th»* insolvent to his (insolvent’s) creditors would not 
relieve him from liability to pav the amount to the 
Official Recriver. 78 Ind. Cas. t6 = A.I.R. 1925 Mad. 
328. 


S. 28— Date of adjudication. 

Although S. 28 enacts that an order of adjudication 
shall relate back to and take r fleet from the date of 
the presentation of petition, it does not state that the 
dale of adjudication shall be ihe same as the date of 
the petition. 127 Ind. Cas. 4 ? 4 =A.I.R. 1930 All. 461. 


Ss. 28 (7) and 53- (1907), Ss. 16 (6)and 56. 

S. 16 (6) of the Act dors not govern S. 36 and there- 
fore transfers taking plac-- within two years ol the pre- 
sentation of the petiti* n but beyond two years ot 
the order of adjudication cannot be annulled. 35 
M.L.J. 296 not Foil. 72 Ind Cas. 4 <3=AIK. » 92 4 
Lah. 374. 


Ss. 28, 53— fig<> 7 >* Ss 16. 36 Applicability 

Two years in S- 36. how reckoned. 


S. 16 (6) applies to S. 36 and the two years men 
tioned in the latter section me-n the two >car / > ' 
the date of presentation of the Insolvency Petition 

6 N.^.R. 146=8 Ind. Ca». IM 5 - 


Ss. 28 (7), 55— (>907), Ss. 16 (2) (6) and 38- 

D-»te of adjudicaiiun— Relution buck to presenta- 
tion of petition — Trunufer ol ipso lacto- Scope of 
S. 38. 

It i* the making of the order of adjudication which 
vrs>is the property in ihe R«c«i\ei and only upon mch 
an order b« ing made can any vesting take place at all; 
but once the Older is made the eff* C| created by it is 
by a legal hetton taken to relate b^ck to the presenta- 
tion of the Insolvency petition. An insolvency petition 
was piescimd by a creditor on 3rd March, 1919 and 
the debtor sold hit immovable property on '2th 
March 1919 and the order of adjudication was patted 

on 21-3-19. 
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Held, that the sale was void under S. 16 and the 
property vested in the Receiver. The protection given 
by S. 38 of the Provincial Insolvency Act is not avail- 
able to a transferee where the circumstances show that 
tbe transfer which he had taken is in itself an offence 
against the Bankruptcy Law; e.g., as giv.ng an undue 
preference to some creditors or as being a transfer of 
the whole of the debtor’s property with the intention of 
defeating or delaying some of his creditors. t8 AH.L J. 
449=2 U P L R. (All.) 122 = 55 94 1 * 


S 9 . 28(7), 5*— (* 9 ° 7 )» Ss. 34— Date of adjudi- 
cation, date of operation of — Decree-holder** 
rights to assets realised before order of adjudi- 
cation, 

S. 34 controls S. 16 of this Act and though an order 
of adjudication relates back to date of application, the 
decree- holder has greater rights than Receiver in 
respect of asscsts r* alized before date of adjudication. 
As soon as a sale is held in an execution and money 
deposited for the benefit of the decree-holder the 
asscsts are considered as realized and at the disposal 
of the decree-holder. 2 Pat. L.J. 235=1 Pat. L.YV. 
463 =(1917) P.H.C.C. 1x1 = 39 Ind. Cas. 463. 


19. Reputed ownership— Sub-S. (3). 

S. 28 — Reputed ownership — Application of 

doctrine. 

The doctrine of reputed ownership applies only when 
the goods are proved to be ip the possession of the 
insolvent with the consent of the true owners and a 
countermanding order to deliver the goods to the 
vendor re-vests ‘he property in the vendor before it 
gets into the possession of the insolvent and thus 
prevents the applicability of this doctrine. A.I.R. 
1936 Sind 106 = 30 S.L.R. 148=163 Ind. Cas. 875. 


S. 28 (3), (6) — (1907), S. 16 (3) and (5)— Reputed 

ownership, doctrine of — Applicability to secured 
creditor — Receiving order, effect of.' 

• 9 I / A 

S. 16 (5) excludes secured creditors from the 
doctrine of reputed ownership. A receiving order 
under Eoglish Law does not divest the property of 
the insolvent. The property of the insolvent is only 
divested by the adjudication order. The failure on 
the part of a mortgagee to object to the sale of the 
mortgaged goods does not deprive him of his interest 
which is transferred to the sale [proceeds. 6 S.L.R. 
97 = 17 Ind. Cas. 31. 

S. 28 (3) — ^907), S. 16 (3) — Reputed owner- 
ship— Machinery — Oil press — Goods — Receiving 

Of. i . 

An oil press worked by keroxene oil engine is not 
“goods” within the meaning of S. 16 (3) of the Act* 
though it is capable of being removed without 
damage to the building. 25 Bom. 659. Foil. 6 L.B.R. 44 
= 14 Ind. Cas. 447. 

S. 28 (3)— (i9°7)> - Ss. 16 (3), a (a), 13 (2) — 

Reputed ownership— Insolvent in possession of 
goods as commission agent — Power of Receiver 
to take possession. 

Goods entrusted to a commission agent for sale are 
his property for purposes of the Provincial Insolvency 
Act and a Receiver is entitled to take possession of 
the same; but in cases where circumstances point out 
the agent is not the 'repul ed owner* the principal is 
entitled to a restoration of the same. 5 S.L.R* 

Ind. Cas. 14. 


S. 28 — Reputed ownership. 


20. Secured Creditor — Sub-S. (6)» 


Where goods, precious stones and such like things 
are given into the hands of a goldsmith or a jeweller 
either for the purpose of being converted into orna- 
ments or for sale, they arc given to him in the ordi- 
nary way of his business; where, therefore, jewels are 
entrusted to a goldsmiih for sale, they cannot be called 
the reputed property of ihe goldsmith. They are the 
jewels of the bailor and so being easily identifiable 
cannot vest in the Receiver in c isc or the goldsmith s 

insolvency. IQ 3 ° M.W N. 869 = 3* M LAV. 449 = 
A.I.R. 1930 Mad. 913 =51 Mad. 5=59 M.L. J- 629 
(F.B.). 


S. 28 (3^— (1907). s 16 

whip — Railway receipt 
holder. 


(3)— Reputed owner- 
— Pledge of— Charge 


A Railway receipt is a mercantile document of title 
to goods, and lawful possession as pledgee of such 
receipt enables the holder, by virtue of local cus om 
to get possession of the goods from the carrier. *hc 
insolvent’s right to get possession under S. 16, (3) or 
the Prov. Insol. Act ceases with the pledge. 15 Bom. 
L.R. 890, Foil. 38 Mad. 664-30 Ind. Cas. 950, 


— Ss. 28 and 4— Secured creditor —Per* 00 claim- 

g that her strldhanam was trust fund in ha *>« 
insolvent is entitled to charge on total asset* 
insolvent— There being no question of realis^ 

g» or ’otherwiso dealing w*th the security S. 28 




1 .. 




A Nattukottai Chctty woman claimed that her 
stridhanam was a trust fund in the hands of the insol- 
vent and that she being entitled to a charge on the total 
assets of the insolvent, was a ‘secured creditor’ within 
S. 28, Provincial Insolvency Act and her power of 
realising or otherwise dealing with her security was not 
affected by the debtor’s adjudication; 


Held, that she was not in the position of an 
ordinary secured creditor holding a mortgage or charge 
over any specific asset of the insolvent. She could 
only claim to be paid in full out of the total assets of 
the insolvent. There was no question of ‘realising or 
‘otherwise dealing’ with her security without recourse 
to the Insolvency Court which had full control of * e 
insolvent’s asiets. Section 28, therefore, had no a PP ,,c ?" 
tion to the case and the matter being completely 
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within the cognizance of Insolvency Court, its decision 
was final and binding on the woman as well as her 
son who claimed through her under S. 4. A.I.R. 
1946 Mad. 519= (1946) 1 M.L.J. 31 =I.L.R* 094 6 ) 
Mad. 429= 1946 M.W.N. 9=59 L.YV. 725. 


S. a8 (6) — Secured creditor — Who Is. 

The view that, it is only after a creditor has proved 
in insolvency that he is a secured creditor that the 
provisions of S. 28 (6) apply, is clearly erroneous. A 
secured creditor owes this position to his security 
obtained prior to the debtor*i insolvency, and not 
necessarily to any proof in insolvency for his debt. 
122 Ind. Cas. 857 = 31 Bora.L.R. 1199 = A. I.R. 193° 
Bom. 11. 
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S. a8 (6) — Power of secured creditor to 

realise his security— Extent. 

The power of a secured creditor to realise his 
security does not authorise him to secure an out and 
out sale of the equity of redemption in satisfaction of 
his own charge decree as the equity of redemption 
after adjudication vests in the Court under S, 28 (2), 
Prov. Insol. Act, and thereafter, the insolvent 
becomes wholly incompetent to deal with the pro- 
perty. To be able to dispose of interest in the pro- 
perty, the transferor must have subsisting interest in 
it. When the interest devolves on somebody else by 
operation of law, it cannot validly be transferred to 
the person after he is divested of it. A. I.R. 1939 Nag. 
207 = 1939 N.L.J. a67 = I.L R. (i939) Nag. 540=183 
Ind. Cas. 172. 


S. 28 (6) — Creditor secured by decree need 

not prove in insolvency. 

Where a decree is passed before the insolvency pro- 
ceedings, subsequent insolvency proceedings do not 
invalidate the decree. Moreover, where by the terms 
of the decree a party to a money suit is a secured cre- 
ditor, it is not necessary for him to prove in insol- 
vency. 120 Ind. Cas. 2i8=A,l.R. 1930 Nag. 17. 


S. 28 (6) — Holder of rent-decree. 

The holder of a rent- decree is always a secured 
creditor. The mere fact that the judgment-debtor wa* 
declared insolvent prior to the passing of decree does 
not save limitation and the application for execution 
made after 3 years is time barred. 1 13 Ind - Cai ‘ 86 = 

5 O.W.N. 1134=4 Luck. 241 = A.I.R. 1929 Oudh 7 «- 


S. 28 (6)— Charge— Proof. 

Where the plaintiff claimed a charge in respect o» 
a share which, she alleged, had been bought by the 
defendant with her moneys, but it was found that she 
had only made a mere deposit of her moneys wtth the 
defendant and there was no evidence to prove that 
the. deposit was for any specific propose: 


Held, that the plaintiff was not entitled to a charge 
over the share. A.I.R. -933 Mad. 9 .7 = 3» L.W 8 a .= 
146 Ind. Cas. 699- 


S. 28 (&)— Rigb 18 ° f secured creditor. 

The words “otherwise deal with bis security” in 
S. as (6), Prov. In,o>. Ac. do cover the apphcat.on 

of the decree-holder under O. 34. '<• Cl "' C - 
and a recured creditor i. entitled by tht. rub-tec, ton 
to obtain a decree under O. 34. R. 6 and to deal w„h 
the .ecurity by th" method allowed by that rule- 

a,;;;: A .. .v, = .*» 

All. ayr =* , 939 A.W.R. ti6j= '“4 CaJ - B6 3- 


S. 28 (6) — Rights of secured creditor. 

The right of a secured creditor to realise or other 
wise deal with his security is unaffected by an order 
of adjudication, the equity of redemption only vesting 
in the Receiver in insolvency. A.I.R. 1935 Cal. 460= 
62 Cal. 483 = 39 C.W.N. 384 = 157 Ind. Cas. 140. 


S. 28 (6) and (2)— Right to realise security— 

Leave of Court. 

A secured creditor of the insolvent is entitled not- 
withstanding S. 28 (2), to realise the security by filing 
a suit or otherwise in accordance with law without ob- 
taining the leave of the Court in that behalf. A.I.R. 
1935 Rang. 92 = 13 Rang. 37=155 Ind. Cas. 227. 


S. 28 (6)— Secured creditor — Leave of Court — 

Necessity for. 

Having regard to S. 28 (6) a suit by a mortgage 
(i. e., a secured creditor) to realise his security is main- 
tainab'e without the leave of the Court; 38 Bom. 359, 
Foil.; White v. Simmons, 38 Bom. 3640, Diss. from. 
122 Ind. Cas. 857 = 31 Bom.L.R. 1 199= A.I.R. 1930 
Bom. 1 1 . 


— — S. 28 (6) — Rights of secured creditor after 
adjudication. 

Clause 6 does not mean that the secured creditor 
is entitled to deal with the security as though there 
had been no vesting in the Court or the Receiver. That 
the rights of the secured creditor over a property are 
not affected by the fact that the mortgagor or his 
heir has been adjudicated an insolvent is, ol course 
plain; but that doe* not in the least imply that 
an action against him may proceed io the absence 
ot the person to whom the equity of redemption 
has been assigned by the operation ol law. The 
latter alone is entitled to transact in regard to it, and 
lie and not the insolvent, has the sole interest in respect 
of tde property. A compromise in a mortgage suit 
between mortgagee and insolvent mortgagor is there- 
lorc a nullity A I.R. 1925 Cal. 785. Reversed. 101 
Ind. Cas. 442=54 Cal. 595-54 LA. 190 = 29 B 0 m. 
L.R. 882 = 31 C.W.N. 741=45 C.L. . J. 544 = 25 A.L. J. 
621 = 1927 M.W.N. 485 = 39 M L.T. 5=26 M L.W. 268 
-A.I.R. 1927 P.C. 108=52 M.L.J. 734 (P.C.), 
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S. a8 (6) — Rights of secured creditor. 

A secured creditor is entitled to deal with security 
as though there has been no vesting in the Court or in 
the Receiver and therefore the Receiver of the mort- 
gagor’s estate is not a necessary party to a suit by 
mortgagee for foreclosure instituted again*! mortgagor 
in his life-time. 86 Ind. Cas (<*42 = 29 C.W.N. 771 = 
41 C.L. J- 2go = A.I.R. 19250^1.785. 


S. 28 (6) — Right of Bolt. 

The right of a secured creditor to institute a suit or 
to proceed with the suit already commenced it not 
taken away by S. 28 by reason of the adjudication 
of ihe mortgagor as an insolvent. 88 Ind. Cas. 934 = 48 
Mad. ■>50 = 1925 M.W.N. 672 = A.I.R. 1925 Mad. 1051 

= 49 M.L- J- 203. 


S. a8](6). 

S. 28, C.l. 6, which is applicable only to the 
mofussil cannot be said to refer to the right of a mort- 
gagee to effect private sale of the property. The word 
‘reabie’ must be understood in the ordinary sense 
of a secured creditor realising his security by a suit. 88 
Ind. Cas. 934 = 48 Mad. 750=1925 M.W.N. 672 = 
A.I.R. 1923 Mad. 1051=49 M. L.J. 203. 


S. 28 (6) — (1907), S. 16— Secured creditor — 

Remedies — Restrictions imposed. 

Under the Provincial Imolvency Act, a secured 
creditor is not exempted from the restriction impoicd 
by S. 16 (2) (b) barring any remedy against the person 
and the property of the debtor and is subject to all dis- 
advantages arising when the insolvent debtor cannot 
carry on his promises. The Official Receiver takes the 
properly free from any per*onal undertaking of the 
insolvent. 7 S.L.R. 61=21 Ind. Cas. 520. 

• 

Ss. 28 (6)» 47 — (1907), Ss. 16 (2) and 31 — 

Secured creditors — Right of — Mortgages 
effected during attachment — Procod a re— Assets, 
realised by sale. 

An insolvent judgment-debtor during an attach- 
ment by certain decree holders executed mortgages and 
the decree holders contended in the insolvency proceed- 
ings that the mortgages were void under S. 64, C P. 
Code. Held, that according to S. 16 (2) of ihe 

Provincial Insolvency Act, the claims which the creditors 
were able to enforce under the C.P. Code ceased to be 
enforceable upon the making of ihe order of adjudica- 
tion. The creditors could only work out their remedy 
under the con fitions laid down in the Insolvency Act 
and they could not therefore claim that the mortgages 
were void against them. If the property were sold up, 
the mortgagees would have the same remedy against the 
assets realised by the sale as agaiast the proper*, 
itself; and in all such cases where claims were set 
up by the mortgagees the provision of S. 3 1 °f 
the Insolvency Act must be strictly complied with- 


An attaching creditor has no lien or charge upon 
the debtor’s property which he attaches and is not 
entitled to rank as a secured creditor. It is ex- 
pedient in the interest of all the creditors that the 
Court should be allowed to bring the insolvent's 
mori gaged properly to sale and give the mortgagee 
the same remedy against the sale proceeds as he had 
against the property itself. The right of secure 4 
creditors are not affected in any way by the 
passing of an order of adjudication. 15 Ind. Cas, 
860 (Oudh). 

S. 28 (6) — Salt oa basis of mortgage — 

Receiver, whether necessary party. 

It is to the interest of the mortgagee decree-holde? 

t o make the Receiver in insolvency a party to 

the pending proceedings, and it is also required of 

the Receiver in insolvency to have himself added as 
party to the same as the person in whom the equity 

of redemption has vested by operation of law. A.I.R* 

1935 Cal. 460=39 C.W.N. 384*62 Gal. 483= 157 Ind* 

Cas. 140. ' 

S. 28 (6) — Parties to suit on foot of 

mortgage. 

In a suit by a mortgagee of an insolvent, the 
Receiver in necessary party. A.I.R. 1935 Lab* 316= 
36 P.L.R. 483. 

S. a8 (6). 

The Official Receiver is not a necessary party in a 
suit by the mortgagee of an insolvent mortgagor to 
enforce the mortgagee for his case is covered by 5 . 28 
(6), A.I.R. 1925 Cal. 745, Foil. 126 Ind. Cas. 174 
= 31 P*L*R. 5o6=A.I.R. 1930 Lah. 791. 


S. 28 (6)— Secured creditor la not affected by 

proceedings in insolvency. 

S. 28 (6) provides that no property over which a 
secured creditor has a legal charge, shall be affected 
by any of the provisions in the sub-secUoni which 

precede it. 

If the Receiver realises the property, the debt due 
to the secured creditor at the date of such realisation, 
constitutes a charge payable to secured creditor out of 
the amount so realised. 

But of course his rights under Section 47 must be 
necessarily postponed when the legality of his alleged 
charge is called in question, or if he has not chosen to 
object to the course proposed by the Receiver of realis- 
ing by sale and discharging the debt due out of the 
proceeds. 

Inasmuch as the existence of a mortgage over im- 
movable property, which remains in tho possession of 
the debtor, woulo raise all sorts of questions as to tho 
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meaning of the terms “true owner” and “reputed owner" 
used in Section 28, the Legislature went out of its way to 
enact sub-section (6). 76 Ind. Cas. 749 = 21 A. L.J. 

32=A I.R. 1923 All. 159. 


S. 98 (6). 

Secured creditor can proceed against goods of which 
insolvent is the reputed owner. 72 Ind. Cas. 467 = 
A.I.R. 1923 Cal. 532. 


S. 28 (6) — Mortgage executed of Insolvent’s 

property to satisfy previous mortgage — Validity. 

Where a mortgage executed prior to the insolvency 
of the mortgagor was satisfied after the mortgagors 
had become insolvent by the execution of a fresh mort- 
gage to a third person ; 

Held, that the provisions of S. 28, Cl. (6) projected 
the transaction in suit and that the latter mortgagee 
was entitled to possession under his mortgage as 
aeainst the auction-purchaser in insolvency proceedings. 
43 AH. 555, Foil, go Ind. Cas. 349 — A.I.R. 1926 
Nag. 29. 


S. 28 (6). 

Mortgage created prior to mortgagor’s insolvency 
discharged through fresh mortgage to third party after 
insolvency — Letter mortgage is enforceable. 63 Ind. 

Cas. 366=43 All. 555 = 19 A. L.J. 5ii = A,I.R. 1921 
All. 232. 


S. 28 (6)— Mortgage— Execution before adjudi- 
cation— Rights of mortgagee to reliase bis security 
by suit. 

Where a person prior to adjud'eation as insolvent 
executes a mortgage, the mortgagee as a secured credi- 
tor has a right to proceed with a suit upon the mortgage 
and to realise his security, in spite of the fact that the 
equity of redemption has vested in the Receiver, who 
has no right to transfer the mortgaged property 
free of the claim of the mortgagee. 63 Ind. Cas. 

91 All. 

Ss. 28 and 31— Silence of mortgagee in reply 

to notice by the Official Receiver wM not extin- 
guish his security. 

The whole property of the insolvent cannot be sold 
fice from encumbrances even with the consent of the 
incumbrancers who as secured creditors can realise or 
otherwise deal with the security as if the section had 
not been enacted. Therefore a mortgagee cannot be 
said to relinquish the security within S. 31 oy his 

silence in reply to a notice by the Official Receiver 

stating that he proposed to sell the property free from 
his mortgage and that incase the mortgagee kept quiet 
he would take it that he consented to the proposal. 


Even assuming tliat the Official Receiver stood in the 
position of the mortgagor a sale by a mortgagor 
without relinquishment by the mortgagee but merely 
with the consent of the mortgagee expressed in an 
unregistered document cannot be valid unless the facts 
amount to an authorisation of the mortgagor to sell on 
the mortgagee’s behalf or to an agreement by the 
mortgagee to accept such sum as may be realised in the 
sale in discharge of his debt. A sale therefore by the 
Official Receiver under such circumstances would not 
in a n y way bind the mortgagee. 79 Ind. Cas. 850=34 
M.L,T. 241 = 20 M.L.W. 45=1924 M. W. N. 520 
= 47 Mad. 6o5=A. I.R. 1924 Mad. 761=47 
M.L.J. 16. 


ax. Miscellaneous, 

S. 28, held repealed by S. 25, Punjab Relief of 

Indebtedness Act. 

Even though S. 28, Provincial Insolvency Act and 
S. 25, Punjab Relief of Indebtedness Act arc in conflict, 
the provisions of the former Act being earlier, are 
impliedly repealed by the latter Act which is a later 
enactment. A I.R. 1937 Lah. 680 = 39 P.L.R. 338= 
I.L.R, (1938) Lah. 120 = 173 Ind. Cas. 748. 

S. 28 — Owner of sir Land — Adjudication of 

— Effect. 

If an owner of sir land is adjudged insolvent and 
order is passed vesting his propeity in the Receiver, he 
no doubt loses his right to proprietary rights in the sir 
land but by the vesting order he becomes the occcu„ 
pancy tenant of the sir land and is entitled to possession 
of the land. 121 Ind. Cas. 54=12 N. L,J. ii 7«=26 
N.L.R. 46=A.I R. 1929 Nag. 338. 

S. 28 — Adjudication of a partner — Effect of. 

In India the insolvency, or even the adjudication of 
a partner as an insolvent, does not by itself dissolve the 
partnership, but only affords die ground for the Court 
to decree dissolution. 

It is competent for a partner of the undissolved firm, 
who is adjudicated insolvent, to execute a deed of 
assignment on behalf of die firm validly transferring 
their interest in the decree in favour of the assignee. 
106 Ltd. Cas. 54 = A I.R. 192O Sind 71. 


S. 28— Voluntary transfer of property— Insol- 
vent not protected. 

S. 28 protects the secured creditor in respect of his 
security, but it docs not protect the insolvent in respect 
of a voluntary transfer of his property. H7 Ind. Ca». 
957 “A.I.R. '9'25 Nag. 418. 
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■ — ““S- a8. 

Ancestral properly vested in Receiver— Death of insol- 
vent does not divest it from Receiver and vest it in his 
sons by survivorship. 79 Jnd. Cas. 548 = 4 Lah. L. J. 262 
= A.I.R. 1922 Lah. 399. 

S. 28 

Nonjoinder of Receiver is not fatal where order is in 
his favour. 70 Ind. Cas. 572 = 1922 M.W.N. 717 = 
A.I.R. 1922 Mad. 439. 


S. 28 (2). 

Objection under Cl. (2) to a mortgage by insolvent 
cannot be raised by a person who does not represent the 
creditors or the Receiver but only the insolvent mort- 
gagor. 63 Ind. Cas. 366 = 43 All. 555= 19 A. L. J. 51 1 = 
A.I.R. 1921 All. 232. 


Ss. 28, 67, 35— (1907), Sa 16, 41, 42— Transfer 

by Insolvent of property abandoned by Receiver. 

A traas f er by the insolvent after his discharge of pro- 
perty abandoned by the Receiver of the Insolvent's 
Estate is good and enforceable by the vendee. 39 All. 223 
= 15 A. L- J. 79 = 37 Ind. Cas. 878. 

S. 28— (1907), S. 16— Judge acting as Receiver, 

duty of- 

When under the Act, Judge himself is Receiver, he 
must in case of dispute appoint a creditor as the repre- 
sentative and the general body of creditors. 39 All. 152 
= 15 A. L.J. 1 = 37 I° d Cas 76 . 

S. a8— (1907), S. 16 (a) — Insolvent guarantee 

broker — Claim for damages — Suit to recover gua- 
rantee deposit — Arbitration. 

A suit by an Official Receiver of the property of an 
insolvent guarantee broker against the employer for the 
balance of the guarantee deposit after setting off the 
amount of damages settled in insolvency proceedings as 
due to the employer cannot be referred to arbitration 
under S. 19 without leave of the court under S. 16 (2) of 
die Provincial Insolvency Act. 8 S.L.R. 60 = 27 Ind. 
Cas. 138. 

S, 2 0 (2) — (1907), S. 16(2'. — Omission of creditor 

to prove debt in insolvency proceeding*— Liability 
of surety. 

A creditor wilfully omitting to prove his debt against 
his principal debtor in insolvency proceeding, against 
him can nevertheless proceed against the surety of th c 
insolvent for recovery of the same; in such a case the 
contingent liability of the surely is a debt provable by 
li im in insolvency proceedings of thc principal debtor. 
7 N.L.R. 122=11 Ind. Cas. 911. 


S. 28-A. 

Sec also: A.I.R. 1949 Mad. ai6 under S. 28, 
Not© 9 (b). 


S. a8-A (introduced by Act XXV of 1948) — 

Applicability — Insolvency of a manager other 
than father of joint Hindu family. 

S. 28-A of the Provincial Insolvency Act Introduced 
by Act X X V of 1948, would not apply to cases 
of insolvency of a manager other than the father of a 
joint Hindu family. (1947) 2 M.Lj. 5°7 not 
I.L.R. (1951) Mad. 449=63 L.W. 766= 1950 M.W-N. 
47i=AI.R. 1950 Mad. 770= (1950) 2 M.LJ. 173. 

S. a8-A — Effect of— Retrospective Operation- 

Adjudication of father of joint family — Transfer of 
property by Receiver before enactment of sections 
Transferee obtaining decree for possession — Section' 
coming into force during pendency of appeal. 

S. a8-A of the Provincial Insolvency Act, which wa« 
added by Act X X V of 1948 which came into force 
on the 1 2 th April, 1948, brings thc Provincial Insol- 
vency Act into line with the corresponding provision 
of the Presidency Towns Insolvency Act. The effect 
of the section therefore, is that on an adjudication 
in insolvency the power of the father to sell the son'l 
interest for payment of his debts which are not incurred 
for immoral or illegal purposes vests in the Official 
Receiver. The section as enacted gives it retrospective 
operation and applies to all transfers which may 
have been effected by the Receiver on an adjudication 
of the father or the managing member of a joint 
Mitakshara Hindu family under 'the Provincial Insol- 
vency Act. The fact that the transferee had already 
obtained a decree for possession and the section was 
enacted during the j pendency of an appeal from that 
decree, does not affect thc applicability of the section 

which is expressly made retrospective. 54 C. W. N. 
651 = A.I.R. 195 Gal. 210. 

-S. a8-A -Retrospective operation and ef£ct— 

Sale by Receiver before introduction of new S. 28-A— 
Demand to include shares of sons of Hindu insolvents. 

The effect of the insertion of S. 28- A in the Pro- 
vincial Insolvency Act by Act X X V of 1948, is to 
alter the law laid down by ( 1942) 2 M.L J- 457J LL.R. 
(19*3) Mad. 83 (F.B.) and the provision is retros- 
pective in operation. Accordingly the Official Receiver 
must be deemed to have been vested with also the 
powers of the insolvent fathers to sell, their sons’ shares 
for the family debts, and the sale by the Official 
Receiver must be held to have been made in exercise 
of that power. The purchaser from the Official 
Receiver would therefore be entitled to the shares of the 
insolvents including that of his sons and entitled to 
redeem the mortgage to that extent. I.L.R. (i9£9l 
Mad. 904-62 LAV. 2I2-A.I.R. *949 Mad. 886- 

(>949) > M.L.J. 249. 


:26 25 


2523 


PROVINCIAL INSOLVENCY ACT (1920), S. 29. 


S. 29 — Applicability. 

Leave to continue the suit filed after order of adjudi- 
cation without leave of the Insolvency Court cannot 
be granted subsequently under S. 29, as it applies to 
:suits which are already pending when the order of 
•adjudication is made. A.I.R. 1937 Mad. 667 = 45 
L.W. 709 = (1937) 2M.L.J. 223 = I.L.R. (1937) Mad. 
841 =1937 M.W.N. 654 = 173 Ind. Cas. 235. 

S. 29 — Dismissal of suit — Legality of. 

Defendant was adjudicated insolvent on the 24th ot 
.April, 1922. The plaintiff filed his suit on the 19th of 
June, 1922, in ignorance of that order of adjudication. 
Defendant mentioned his insolvency at a very late 
■stage when practically all the witnesses had been 
•examined : the Court thereupon dismissed the suit 
holding that under the insolvency law no proceeding 
■against an insolvent can be started or continued with- 
out the permission of the Insolvency Court. 

Held, that the order dismissing the plaintiff’s suit 
-on the grouad that it was barred by any provision of 

• the Provincial Insolvency Act was wrong and must be 
-set aside. 79 Ind. Cas. 662= 21 N.L.R. 9 = A.I.R. 
.1924 Nag. 300. 

S. 29 — Effect of stay. 

The presumption from the word “stay " is that the 
"Suit stayed is not at an end, but may be continued 

• until a further order is passed and as all orders in suit 
•must be made after hearing parties, a Court cannot 
make a final order until it has heard objections, even 
where the creditor, whose suit is stayed, has not made 
an application the Court would have to consider his 
request to continue the suit. 120 Ind. Cas. 84 = A.I.R. 

•' 1 929 Sind 204. 

S. 29 — Proper procedure. 

Party to suit adjudged insolvent — Court should ask 
vother party to bring Official Receiver on record, and 
if latter is unwilling to join, Court may go on with 
suit on any terms it may impose — Omission to do this 
does not vitiate judgment on merits. 97 Ind. Cas. 
765 = 24 M.L.W. 387 = 1926 M.W.N. 739 = A.I.R. 
1926 Mad. 1145. 

S. 29— Scope. 

Section 29 whicn immediately follows S. 28, must 
-refer to the same term as S. 28, that is to say. proceed- 
ings subsequent to an order of adjudication. Section 
29 which must be read with S. 23 can only refer to 
proceedings which are pending at the time of adjudi- 
cation, that is. instituted before the order of adjudi- 
cation or else simultaneously with it. A.I.R. 1941) 
Rang. 239 = 1910 Rang. L.R. 514 = 191 Ind. Cas. 

'690. 

S. 29— Scope of enquiry. 

It is not f or the Court to calculate the value oi ten* 
assets and liabilities and hold an enquiry as to whether 

• the assets are sufficient to discharge tne debts or to 
determine whether the debts are fictitious. (1931) 132 
Ind. Cas. 11 = 31 P.L.R. 1016. 

55 # 29 Staying or continuing execution pro- 
ceedings. 

The adjudication of a person as insolvent vests the 
< property of the insolvent either in the Receiver or in 

12— F.Y.D. S3 


the. Court and deprives him of any saleable interest in 
it, and the Court has no jurisdiction to sell tne pro- 
perty, and no question of continuing the execution 
proceedings under S. 29 can arise, and in the absence 
of notice under O. 21, R. 22, Civil P. C., execution 
proceedings are a nullity against the Insolvency Court. 
A.I.R. 1933 Nag. 28 = 28 N.L.R. 317 = 140 Ind. Cas. 
835. 

S. 29— Suit for maintenance. 

Suit for maintenance praying for charges on 
defendant's properties — Defendant adjudged insolvent 
during suit — Decree can be passed making mainten- 
ance a charge on defendant’s estate. 99 Ind. Cas. 
564 = A.I.R. 1927 Mad. 403. 

— — Ss. 30, 28 and 54 — Order of adjudication 
under— Privy Council decision in 208 Ind. Cas. 
351, if applies. 

The decision of the Privy Council in Mahomed 
Siddique Yousuf v. Official Assignee of Calcutta, 
(208 Ind. Cas. 351) which follows the decision in 
Ex parte Learoyd [(1878) 10 Ch. D. 3], applies to 
orders of adjudication under the Presi. Towns Insol. 
Act alone and cannot be applied to orders of adjud- 
cation under the Prov. Insol. Act as the relevant 
provisions of the two Acts, namely, Ss. 116, 51 and 53 
of the Presi. Towns Insol. Act and Ss. 30, 28 (7) and 54 
of the Prov. Insol. Act are different. A.I.R. 1945 
Mad. 66 = 58 L.W. 5 = (1945) 1 M.L.J. 17 = 1945 
M.W.N. 137 = I.L.R. (1945) Mad. 541 = 218 Ind. Cas. 
240 (F.B.). 

S. 30 — Failure of publication of order of 

adjudication — Effect. 

Neither the validity of the order of adjudication nor 
of the proceedings subsequent to it, depend on the 
publication of the notice of the order of adjudication 
in the local official Gazette. The object of the publi- 
cation is to provide conclusive evidence in all legal 
proceedings of an order of adjudication having been 
duly made and its date. Want of notice is a mire 
irrcgularitv and cannot vitiate the proceedings. 
A.I.R. 1939 Nag. 103 = 1939 N.L.J. 93 = I.L.R. 
(1939) Nag. 478 = 182 Ind. Cas. 214. 

-S. 31 — Applicability — Arrest for arrears of 

revenue. 

Though S. 31 applies to debts due to the Crown* 
nevertheless in view of the fact that even an order of 
discharge does not release the insolvent from such 
debts, it would he impnoper for the Insolvency Court, 
which under S. 31 has a discretion, to make a protec- 
tion order which would apply to such debts. A person 
under arrest by order under S. 45, Burma Land Revenue 
Act. but illegally released by an Insolvency Court, 
gets no advantage of protection order. 109 ind. Cas. 
145 = 5 Rang. 808 = A.I.R. 1928 Ring. 81. 

— •— S. 31— Automatic protection. 

Adjudication dies not automatic illy op -rate as a 
protection against execution upon the person of the 
insolvent. The insolvent is compelled to a poly to the 
Court to grant him the privilege of protection against 
arrest. 

(Protection order, when should b» granted, indi- 
cated.) A.I.R. 1935 Rang. 415 = 13 Ring. 623 = 
159 Ind. Cas. 936. 
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S. 31 — Discretion. 

Under S. 31 w hich provides for an insolvent applying 
for a protection order to the Insolvency Court, a dis- 
cretion is granted to the Court either to make a protec- 
tion order, or make a limited order or not to make a 
protection order at all. It is not a matter of right for 
a judgment-debtor to apply in insolvency and be ipso 
facto absolved from liabilitv to arrest.’ A.I.R. 1932 
All. 1SS = 1932 AX.J. 168 = 54 A. 416 = 34 Cr.L.J. 
18 (2) = 140 Ind. Cas. 150 (2). 

S. 31 — Discretion. 

The protection order is a privilege to be granted or 
withheld as the Court, in its discretion, may determine 
and in exercising that discretion it is relevant and 
proper for the Court to have regard to the character 
and circumstances of the insolvent. 118 Ind. Cas. 
791 = 31 Bom. L.R. 206 = A.I.R. 1929 Bom. 135. 

S. 31— Effect. 

Held, that the eflect of a protection order is to 
render the insolvent immune from arrest or detention 
on account of the debts mentioned in the schedule of 
debts. 31 P.L.R. 456 (2) = A.I.R. 1930 Lah. 1070. 

S. 31 — Interim protection. 

Where pending an application for adjudicatioen 
a warrant for arrtst of the alleged insolvent was issud, 
in execution of a money decree but actual arrest was 
not effected and he applied to the Insolvency Court for 
an order of protection : 

Held, that the Court had no power to pass an ad 
interim protection order. A.I.R. 1934 Lah. 113 = 
148 Ind. Cas. 975. 

S. 31 — Interim protection. 

Application for arrest of the applicant by another 
decree-holder : 

Held, that the protection orders could be granted 
only after adjudication and under the circumstances, 
the executing Court should have given the benefit of 
O. 21, R. 40, Civil P. C., to tin* judgment-debtor. 
A.I.R. 1931 Lah. 121=32 P.L.R. 311=131 
Ind. Cas. 208. 

S. 31— Interim protection. 

There is no provision in the Provincial Insolvency 
Act in respect of orders to prevent the arrest of a 
petitioner pending the hearing of a petition for insol- 
vency. Refusal to grant protection in exercise of 
inherent power is rot revisable. 96 Ind. Cas. 131 = 
30C.W..N. N34 = A.I.R. 1926 Cal. 1011. 

S. 31 — Interim protection. 

An insolvent is not entitled to apply for protection 
before adjudication unless he' ha> been actually arrested 
in execution of a decree. 8<> Ind. Cas. 938 = 20 
M.L.W. 870 = 1924 M.W.X. 836 = A.I.R. 1924 Mad. 
893 = 47 M.L.J . 530. 

S. 31— Interpretation — “ Arrest or deten- 
tion ’ Whether include arrest or detention 
under sentence of imprisonment of Criminal 
Court. 

The te: in " ;u rest or detention " used in S. 31 does 
not include arrest in execution of a Criminal Court 


process or detention under a sentence of i mprisonment 
passed by a Criminal Court. Arrest or detention must 
mean arrest or detention in pursuance of an order of 
a Civil Court passed in execution of a decree of such- • 
Court. A.I.R. 1938 All. 253 = 1938 A.L.J. 225 = 

39 Cr.L.J. 553 = I.L.R. (1938) A1U 486 = 1938 
A.W.R. 157 = 175 Ind. Cas. 235. 

S. 31 — Liability to arrest — Refusal of protec- 
tion to insolvent against all his debts — Appeal — 
Impleading of only three creditors — Grant of 
protection in appeal — Creditors other than the 
three — Whether can execute their decrees against: 
insolvent. 

An insolvent applied to the Insolvency Court for a 
protection order. Though only three creditors con- 
tested it, the Court refused protection as regards all 
his debts. In an appeal impleading the three creditors, 
he obtained a protection order. Subsequently, a 
creditor other than the three who contested, took out- 
execution praying for th* arrest of the insolvent : 

Held, that the order of the Insolvency Court of 
Appeal, though general in its terms, was effective only 
so far that it set aside the order of the Court of first 
instance as regards the three creditors who had been, 
impleaded as respondents, that as regards the other* 
creditors, the order of the Court of first instance 
became final and that consequently, the appellant was- 
entitled to apply for the insolvent’s arrest. A.I.R* 
1932 All. 385 = 1932 A.L.J. 407 = 138 Ind. Cas. 267.. 

S. 31— Liability to arrest. 

A person who was adjudicated insolvent under the- 
Provincial Insolvency Act of 1907 and has not beett 
discharged is not liable to arrest in execution of a 
decree in accordance with the provisions of the Act 
of 1920 even if he does not take out a protection order.. 

72 Ind. Cas. 911 — A.I.R. 1923 Oudh 36. 

S. 31 — Limitation. 

No doubt the period irom the date of the adjudi- 
cation to the date of annulment cannot be excluded 
under S. 78 in case of an execution of a decree unless 
the debt to which the decree related was proved in 
insolvency. Where, however, the application for 
execution is directed against the person of the judg- 
ment-debtor and not against his property movable 
or immovable the decree-holder will, if he applies 
promptly alter the cessation of the protection order, 
be entitled to the exclusion of the period during which 
the protection order was in force. 126 Ind. Cas. 16 = 
A.I.R. 1930 All. 580. 

S. 31 — Protection order, when to be passed — 

Previous refusal of protection — Whether bars 
subsequent protection order — Indebtedness, if 
a ground for refusing protection order. 

A previous order refusing protection to an insolvent 
is not a bar to a protection order being made at a 
subsequent stage. Lapse of time and the fact that no 
misconduct can be attributed to the insolvent in the 
meantime arc circumstances which may justify a Court 
in granting an order of protection which has been 
previously refused. Section 31 is so worded as to 
confer a wide discretionary power on the Insolvency 
Court. The discretion is not to be exercised arbitrarily 
but with due regard to the circumstances of each case, - 
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If a debtor has been adjudged insolvent, has placed 
all his assets at the disposal of the Insolvency Court 
without concealing any material facts relating to his 
pecuniary position and has not been guilty of any 
fraud or dishonesty in relation to his creditors or his 
estate, an order of protection should ordinarily be 
granted. Refusal to grant protection in spite of the 
insolvent having done all he could be expected to do, 
may lead to grave abuses. Unless some misconduct 
or want of good faith can be imputed to an insolvent, 
a protection order should not be refused on vague and 
general assumptions. A.I.R. 1933 All. 591 = 1933 
A.L.J 1051 = 146 Ind. Cas. 819. 

S. 31 — Surety of Insolvent judgment-debtor. 

The fact that the judgment-debtor had got a pro- 
tection order does not absolve the surety of his duty 
to produce the judgment-debtor on the adjourned 
date. 97 Ind. Cas. 413 = 24 M.L.W. 480 = 1926 
M.W.N. 612 = A.I.R. 1926 Mad. 958. 
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1. Debt incapable of being estimated. 

Ss. 33, 34 and 44 — Debt incapable of being 

estimated — A purchasing shares of Company 
and making certain payment on allotment and 
call — Insolvency of A and unconditional dis- 
charge — Company going in liquidation — Balance 
of money due upon shares, held could not be 
recovered in liquidation — whether debt can be 
fairly estimated or not can be decided by Insol- 
vency Court alone. 

It is for the Insolvency Court alone to decide whether 
the debt can be fairly estimated or not and to make an 
order accordingly. The High Court has no jurisdic- 
tion to decide whether the debt can be fairly estimated 
or not. 

One R purchased ten shares of Rs. 100 each in the 
company in liquidation. He paid Rs. 200 on allot- 
ment. Later the company, before the order for 
compulsory liquidation, made a call of Rs. 3<*0 on 
these sharer. R was adjudged insolvent and was 
unconditionally discharged. In the insolv* ncy, lie 
included these shares in Schedule B. 1 he company 
was wound up compulsorily. R’s name at the time 
of the liquidation was -still upon the register of tin- 
members of the company and the Official Liquidator 
placed his name upon the list of contributories . 

Held, that tin- possibility of a call being made by 
the companv, when it was in existence, upon tin- 
uncalled balance of the share money due upon 
the shares was certainly a contingent liability. I In- 
debt of Rs. 5<H) on the shares was provable in the 
insolvency and therefore the liability therefor dis- 


appeared when the order of discharge v.as made- 
A.I.R. 1940 Lah. 304 = I.L.R. (1940; Lah. 458 = 42. 
P.L.R. 754 = 190 Ind. Cas. 211. 

S. 33 — Debt incapable of being estimated — 

Deferred dower. 

Deferred dower debt is incapable of being fairly 
estimated, and, therefore, should not be entered in the 
schedule of creditors. 123 Ind. Cas. 754 = 1930 
A.L.J. 1038 = A.I.R. 1930 All. 580. 

Ss. 33, 50 and 44 — (1907) Ss. 24, 26 and 45 — 

Debts not capable of estimation — Undetermined 
liability — Deferred dower — Conditional discharge. 

It is unfair to suspend the discharge of an insolvent 
on account of an undetermined liability which might 
never arise and the court is not competent to make it 
a condition of the discharge that the insolvent should 
furnish security for the amount of this liability. The 
amount of a deferred dower should not have been 
entered in the Schedule having regard to S. 24 proviso. 
21 P.L.R. 1919 = 50 I n d. Cas. 774. 

2. Enquiry into debts. 

S.33 — Enquiry into debt — Presumption about 

receipt of consideration — If available against 
Official Receiver or creditor in insolvency. 

It is a settled rule of the Court of bankruptcy, that 
it can enquire into the consideration for a judgment 
debt, the object of the rule being to procure the distri- 
bution of a debtor’s goods among his just creditors. 

If a judgment were conclusive, a man might allow any 
number of judgments to be obtained by default 
against him by his friends or relations without any 
debt being due on them at all. It is, therefore, 
necessary that the consideration of the judgment 
should be liable to investigation. It therefore follows 
that a presumption of receipt of full consideration, 
arising from a debtor's signature on a promissory note, 
can only be invoked against the debtor personally 
but not against the Official Receiver or a creditor in 
insolvency proceedings- A.I.R. 1927 All. 426, Foil. 
108 Ind. Cas. 147 = 26 A.L.J. 241 = A.I.R. 192S 
All. 380. 

S. 33— Enquiry into debts —Admission of 

debt by Insolvent co-parcener -Court must 
enquire as to genuineness of debts. 

Although a Hindu insolvent governed bv the law of 
the Mitakshara has admitted a certain debt to be a 
good debt, his sons can attack a decree as benami on 
their own behalf as co-parceners with their father, 
and it is the duty of the Insolvency Court under S. 33 
to adjudicate as to whether the debt is, as a matter of 
fact, a good debt or not. 95 Ind. Cas. 463 = A 1 R • 
1926 Cal. 982. 

— — S. 33 — Enquiry into debts Rights of repre- 
sentatives of Insolvent. 

Representatives of Insolvent should be permits d 
to cross-examine claimants and witnesses, and give 
rebutting evidence. 48 Cal. 87 = A.I.R. 1921 Cal. 219. 

S. 33 (3)-{1907) S. 24 (3) — Enquiry into debts 

Application by a creditor-- Rights of other credi- 
tors. 

When an application is made bv a creditor of an 
ins* »1 vent debtor to be included : n the schedule ot 
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creditors, the other creditors have a right to be heard 
against the application. 34 All. 442 = 9 A.L.J. 577 
= 14 lad. Cas. 5S9. 


debt within the meaning of S. 49 of the Act and there- 
fore he was entitled to the dividend under S. 64 of the 
Act : 


3. Framing of schedule. 

S. 33 — Framing of schedule —Scope — Duty of 

Court — Creditor tendering proof of debt— Omis- 
sion to frams schedule — Creditor if to be pena- 
lised. 

S. 33 of the Provincial Insolvency Act, lays on the 
court the responsibility for determining who are the 
creditors and for framing a schedule showing the 
amount of the debts. When proofs are tendered to 
the Receiver, who is an officer of the Court, it is his 
duty to place them before the court for necessary 
action. If a creditor tenders proof, he has done his 
duty and he cannot be penalised for the failure of the 
Court to perform the duty imposed upon it by S. 33, 
namely, the framing of a schedule. 25 Pat. 447 = 12 
Cut. L.T. 53 = 13 B.R. 479 = 231 Ind. Cas. 14 = 
A.I.R. 1947 Pat. 161. 


— — S. 33— Framing of schedule— Scope— Court’s 
-omission to fra mi schedule — Proof of debts 
tendered by cceJitor — Creditor should not be 
.penalised. 

Section 33 lays on the Court, the responsibility for 
■ detirmiaing wio arc the creditors and for framing a 
schedule showing the amount of the debts. Receiver's 
duty is to pUce the proofs tendered to him before the 
•Court. The creditor, hiving tendered the proof as 
required by liw, cmnot be penalised for the failure of 
•the Court to perform the duty imposed upon it by 
S. 33. (1946) 1 2 Cut. L.T. 53. 


Ss. 33, 49 and 64— Framing of schedule — 

Creditor filing aifilivlt in time specifying 
.amount and particulars of decretal debt — Affi- 
davit returned for representation along with copy 
of decree— Affidavit represented along with copy 
of decree when final dividend was declared and 
distributed among creditors —Creditors’ name 
-omitted from schedule of creditors — Application 
by creditor for including his name in schedule— 
Held creditor must be deemed to have proved his 
debt and was entitled to dividend — Court can 
order redistribution after calling back the 
amount distributed. 




A creditor filed in time an affidavit before the 
Official Receiver in respect of the insolvency matter in 
prof of a debt d ie ti him under a decree pissed in 

favour but <liil not abai; with it a cjpy of tlio 
decree. The affidavit was returned for representation 
with the c >i>y of the d-Jrco which w*s done six months 
later. In the meantime the Official Receiver had 
declared a dividend excluding this creditor’s debt and 
the same was approved by the Court and dividend 
was paid. The creditor now applied to the Court 
under Ss. 5 and 33. Provincial [ n solvency Act and 
other sections of the Civil Procedure Code for including 
his debt and for paying a dividend to him but the. 
application was dismissed on the ground that the 
creditor was guilty of negligence in not filing the copy 
of decree in time before the preparation of the schedule 
and pavrn nt of dividend to the creditors were ordered : 

Held, that the creditor in’this case having filed an 
a'filivit verifying the debt and giving particulars of 
i the amount due must be deemed to have proved his 


Held, further that the Insolvency Court had ample 
powers to direct the creditors who had received their 
dividends to bring back the amount received by them 
and pass an order re-distributing the amount after 
including the creditor’s claim. A.I.R. 1946 Mad. 
500 = 59 L.W. 317 = 1946 M.W.N. 425 = (1946) 2 
M.L.J. 105 = 227 Ind, Cas. 258. 

— — . Ss. 33 and 47 — Framing of schedule— Right 
of insolvent to have a person scheduled as credi- 
tor against his wishes — Charge-holder under 
S. 58- A, C. P. Tenancy Act. 

The landlord holding a decree for arrears of rent of 
occupancy-holding is a charge-holder under S. 58-A, 
C. P. Tenancy Act. If he is not prepared to give up 
his charge, he cannot be placed as a creditor in sche- 
dule. The insolvent is not entitled to have a particular 
person scheduled as a creditor when that person does 
not desire that he should be scheduled and more so 
when he gives cogent reasons for not desiring to be 
scheduled. A.I.R. 1946 Nag. 119 = 1945N.L.J. 507 = 
I.L.R. (1946) Nag. 39. 

S. 33 — Framing of schedule — Court’s power 

to dispense with formal proof. 

» Under S. 33, it is obligatory on a creditor to tender 
proof of his debt and if he omits to do so, the Court 
may ignore him till he takes step9 to comply with the 
provisions of the Act to get his debt admitted in the 
schedule. But there is nothing to prevent the Court 
from admitting the debt relying on the admission of 
the insolvent ia his petition or on any other evidence 
before it and entering his name in the schedule. 
Formal proof may be dispensed with if the Court is of 
opinion that the debt has been otherwise sufficiently 
established. A.I.R. 1942 Mad. 474 = 1942 M.W.N. 
202 = (1942) 1 M.L.J. 511 =* 202 Ind. Cas. 565. 


S. 33 —Framing of schedule — Creditor’s name 

and debt entered In schedule — Composition 
binding on creditor. 


If in the schedule framed under S. 33, a creditor's 
name is entered in the said schedule, it will be binding 
on him so far as his debt is concerned. What is 
required under the section is that there must be an 
entry of the name of the creditor and the debt due to 
him in the said schedule. A.I.R. 1942 Mad. 474 =» 
1942 M.W.N. 202 = (1942) 1 M.L.J. 511 = 202 Ind. 
r.» c SfiS. 


S. 33— Framing of schedule— Adjudication of 

insolvent at the instance of creditor — Creditor’s 
duty to prove claim before Official Receiver — 
Duty of Official Receiver. 

Where an insolvent is adjudicated at the instance of 
a creditor, it is incumbent upon him to prove his 
claim before the Official Receivei and ou such proof 
being lodged, it is equally incumbent on the Official 
Receiver to examine the proof filed before him and 
reject it if he comes to the conclusion that the claim 
is not proved. A.I.R. 1933 Sind 313 = 146 Ind. Cas. 
221 ( 2 ). 


S. 33 — Framing of schedule. 

Before entering in or deleting from schedule 
of creditors. Court is bound to come to a judicial 
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finding alter considering any cause shewn against so 
doing. 90 Ind. Cas. S02 = A.I.R. 1926 Cal. 160. 

S. 33 — Framing of schedule — Duty of. 

The framing of the schedule is the duty of the Court, 
not of the Receiver . Though a report from the 
Receiver may in seme cases assist the Court, jt is for 
the Court to decide on each claim on evidence, and in 
case of contest after hearing necessary parties. 61 
Ind. Cas. 904 = 25 C.W.N. 137 = A.I.R. 1921 Cal. 
376. 

4. Interpretation. 


creditor, who has been unable to prove his debt under 
S. 33 (1), may at any time before discharge of the 
insolvent, tender proof of his debt and apple - to the 
Court for an order directing his name to be entered 
in the schedule of creditors. Therefore, if a creditor 
has tendered proof of his debt and the matter is under 
investigation and a discharge is made either by 
mistake or otherwise, that will not take awav tlur 
right of the creditor to be put on the schedule and 
share in the dividends, provided there is money 
available in the hands of the receiver. I.L.R. (1949) A. 
686 = 1949 A.L.J . 329 = A.I.R. 1949 A. 645 = 1949- 
A.W.R. 422. 


S.33 — Interpretation— Order, held amounted 

neither to acceptance ncr rejection of debt — 
Order, held not appealable. 

An order that the creditors is " suspended ” from the 
schedule along with two others on the allegation of 
the Receiver that the debts are not fully binding on 
him and the creditors must, therefore, prove hew they 
got their decrees, docs not mean that the creditor’s 
claims were either finally rejected oi that he was 
finally excluded from the schedule in the insolvency 
proceedings. The word "suspended” uitd in the 
order can have no special significance, and imports 
that no decision to accept ox reject the preof has been 
come to — in other words, that the Court has .not yet 
discharged its duty to frame the schedule referred to 
in S-'. 33 of the Act. Such an order is not one which 
can be taken in appeal. A.I.R. 1943 P.C. 98 = 47 
C.W.N. 715 = (1943) 2 M.L.J. 121 =56 LAV. 444 = 
1943 A.L.J. 323 (2) = 10 B.R. 49 = 1.943 A.W.R. 11 
= 1943 M.W.K. 565 = 1943 N.L.J. 587 = I.L.R. 
(1943) Nag. 669 = 46 Pom. L.R. 306 = 70 l.A. 83 = 
I.L.R. (1943) Kur. (P.C.) 169 Sup. = 208 Ind. Cas. 
102 (P.C.). 

S.33 — ‘Any creditor may, etc.’ — Interpre- 
tation of. 

The words " any creditor may, at any time before 
the discharge of the insolvent, tender proof of his 
debt’’ are not restrictive but merely directory and non- 
compliance with them does not in any wav deprive 
anv creditor of his right or limit his right. 75 Ind. 
Cas 572 = 18 M.L.W. 636 = 1923 MAN .K. 895 = 47 
Mad. 120 = A.I.R. 1924 Mad. 163 = 45 M.L.J. 166. 


S.33 (1907) S. 24 — Interpretation — Volun- 
tary payment — Test. 

‘Voluntary payment’ is one made spontaneously 
by a person of his own accord and not (I) under a 
pressure of demand bv creditors or (2) special agree- 
ment or (3) a possible danger of prosecution. A 
payment made in the ordinary course of business is 
Eo ! t voluntary. 35 Mad- 712 = >" -T. .24 - 2. 

M.L.L 920 = 11 Ind. Cas. 769. 

5. Limitation for proving debts. 


S. 33 (3) — Limitation for proving debts — 

‘Discharge’, what is— Debt can te proved at 
any time before final discharge. 

The discharge n n.ticmd in S. 33 (3) is the final dis- 
charge and not a conditional order of discharge. A 
creditor is entitled ur.dci the law to prove his dibt at 
any time so long as there were assets available for 
distribution, so as not to disturb the distribution of any 
dividend already declared. Order rejecting applica- 
tion of a creditor for inclusion of his name as a creditor 
on the ground of dt lay is not proper if his name was not 
included in the list of creditors ar.d no opportunity 
was given him to explain the delay. A.I.R. l93t> 
Cal. 807 = 41 CAY.N. 221 = 167 Ind. Ca-. 277. 

S. 33 (3) — Limitation for proving debt — 

Proof after f.’nal discharge. 

Section 33 (3; prevents a creditor frem proving his 
debt after the insolvent has been given a final dis- 
charge. A.I.R. 19S6 Rang. 393 = 14 Rang. 529 = 
164 Ird. Cas. 1 Ofc 1 . 

— — S. 33 — Limitation for proving debt. 

The provisions of sub-S. (3) of S. 23, are directory 
and the cr< ditor can come on the schedule of creditors 
as long as there are any assets available for distribu- 
tion amongst the creditors and till the final dividends 
are distributed and till the administration is complete. 
A.I.R. 1926 Cal. 434 (436) = 9 R.C. 611 = I.L.R. 
(1937; 1 Cal. 127 = 166 Ind. Cas. 886. 

S. 33 — Limitation for proving debt. 

No period of limitation has been prescribed in the 
Provinc ; al Insolvency Act for applications by creditors- 
to be brought on to the scliccule of creditors. The 
matte r was intended to be left to the discretion of the 
insolvency Court. 1 04 Ir.d. Cas. 816 = 5 Rang. 38-- 
= A.I.R. 1927 Rang. 263. 

S. 33— Limitation for proving debt. 

Creditor not proving debts for five years — No 
explanation given— Debt time barred- Application 
should not be allowed. 104 Ind. Cas. 816 = 5 Rang 
384 = A.I.R. 1927 Rang. 263. 


S 33 (1) and (3)— Limitation for proving debt 

—Proof of debt— Requirements— Discharge when 
decision as to proof of debt is pending Creditor, 

if affected. 

The provisions of S. 33 (I) of the Provincial Insol- 
vency Act are mandatory, and proof of debt should 
be tendered within a reasonable time though the 
time is not specified therein- S. 33 (3) softens the 
rigour of sub-S. (1) of S. 33 and provides that any 


S. 33 — Limitation for proving debt. 

A debt which is not barred at the commencement 
of the insolvency does not become barred by lapse 0 f 
time for the purpose of insolvency. A.I.R. 1924 Mad. 
163, Foil. 98 Ind. Cas. 74 = 2 Liick. 26: r- 3 o.\V N* 
793= A.I.R. 1926 Oudh 621. 

S. 33 — (1907) S. 24 — Limitation for proving*, 

debts— Inherent power— Application made after 
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insolvency proceedings closed— No jurisdiction 
to entertain. 

An insolvency Court has the same inherent power 
as ordinary Court to correct clerical mistakes, etc. 
Where a creditor in insolvency proceedings has exhaus- 
ted all the remedies open to him for rectifying an 
error in the statement of the debt due to him, the 
insolvency Court becomes functus officio and has 
no jurisdiction to entertain an application under 

S. 24 of the Act. 1 U.P.L.R. (H.C.) 69 = 51 Ind. 
Cas. 55. 

6. No a- scheduled creditor. 

S. 33 — Non-Scheduled creditor — Rights of 

— Creditor whose debt is not entered in schedule 
is not bound by composition — His remedy lies 
elsewhere. 

Where the creditors of an insolvent agree to a com- 
position and one of the creditors who had a decree 
against the insolvent does not prove his debt in in- 
solvency and is not a p?rty to the composition pro- 
ceedings, after the annulment of the order of ad- 
judication, he can, under S. 33, pursue his remedy 
bv execution of his decree by arresting the judgment- 
debtor. 

(But in the circumst inces of the c ise, the arrest of 
the judgment-debtor was refused by the Revision 
Court also.) A.l.R. 1935 Mad. 602 = 1935 M.W.N. 
380 = 42 L.W. 394 = 159 Ind. Cas. 689. 

S. 33 —Non-Scheduled Creditor —Rights of. 

The fact that a claim of the creditor was not entered 
in the schedule of creditors would not preclude him 
from enforcing his claim against the insolvent even 
.after the discharge. 16 Cal. 592, Foil. 76 Ind. Cas. 250 
= 17 b.L.R. 300 = A.l.R. 1924 Sind. 122. 

5s. 33. 44 (2) —(1937) Ss. 24 and 45 (2)— Non- 

Scheduled creditor —Rights of. 

Und r the Act a creditor can deprive an insolvent 
of the remedies intended to be provided to him by 
the simple expedient of refraining Iroin proving the 
claim and of thus excluding it from the schedule 
framed by the Court. 6S.L.K. 163 = 19 Ind. Cas. 3N.“. 

7. Provable debt. 

— -S. 33 — Provable debt— Creditors' right to 
•benefit of contracts. 

I ;i insolvency proceedings, creditors cannot claim 
benefits under a contract which would not be available 
to them m action by suit. A.l.R. 1943 Sind 190 = 
(1943) Rar. 238 — 210 Ind. Cas. 25 (D.B.). 

- -S. 33 -Provable debts — Money advanced in 
respect of fraudulent transfers. 

Money advanced in respect of transfers set aside by 
the Court as fraudulent transfers cannot be allowed 
to be proved as a debt, as it was advanced for the 
purpose of carrying out the fraud. A.l.R. 1939 Lah. 
145 — 41 P.L.R. 575. 

- — Ss. 33, 49, 50— (1907) Ss. 24, 25 and 26— Pro- 
vable debt Claims on forward contracts. 

' laims on forward contracts are demands, in the 
aaturo of unliquidated damages arising out of contract. 


They are contingent debts capable of being fairly esti- 
mated and can be proved under the Insolv. Act 
before the due dates for the performance of the con- 
tracts have arrived. Where different creditors file 
affidavits before the Official Receiver in proof of 
such debts it is his duty to inquire into the 
matter and to determine a uniform rate for the 
purpose of making a fair estimate or valuation, 
of these debts. The creditors’ affidavits should not 
be accepted without question, as the affidavits can 
only disclose the chance of liability and are nothing 
but the creditors’ estimate and no part of the proof 
of such a debt. 5 S.L.R. 249 = 15 Ind. Cas. $25.* 

8. Receiver, when a proper party. 

Ss. 33 and 50 r2) — Receiver, when a proper 

party — Receiver, if a proper party in matters 
between creditors and third parties — Dispute 
amongst creditors themselves — Receiver, whe- 
ther a proper party — Schedule under S. 33 — 
Amendment of schedule sought by one creditor — 
Receiver, if a necessary party. 

The Receiver is a proper party in regard to any 
matter arising between the creditors and third parties. 
In such cases the Receiver does, without doubt, 
properly represent the whole body of creditors : but 
this proposition is clearly inapplicable to a case of a 
dispute among the creditors themselves, where the 
interests of some of the creditors are adverse to the 
interests of others. In such matters, the Receiver is 
not a proper party, but the creditors concerned are 
the proper parties. Consequently, if any creditor 
wishes to have any amendment made of the schedule as 
framed by the Court under S. 33, he must, of course, 
cause notice to issue to all the other creditors who 
would thereby be affected, and their objections must be 
heard before any alteration or amendment of the 
schedule can be ordered by the Court and the Receiver 
is not a necessary party in an application or appeal 
m this connection. A.l.R. 1934 Rang. 112= 150 
Ind. Cas. 960. 

9. Scope. 

Ss. 33 (1) and 78 (2) — Scope — Proof of debts, 

whether obligatory — Proof, what is. 

The provisions of S. 33 (1) make proof of debts 
obligatory, after the passing of an order of adjudica- 
tion upon creditors who desire to have their claims 
considered. The modes of proof mentioned in S. 49 
are, of course, not exhaustive, but the fact remains 
that some form of proof must be aupplied by a creditor 
who wishes to have his debt considered, and a mere 
admission of the debt due on the bond by the debtor 
in his petition for adjudication does not amount to 
proof under the Insolvency Act and therefore, does 
not save limitation under S. 78 (2). A.l.R. 1938 
Oudh 8 = 1937 O.W.N. 1143 = 171 Ind. Cas. 609. 

— — S. 33 — Scope — Policy of Insolvency Acts— 
Presidency Towns Insolvency Act (III* of 1909), 
S. 30 compared. 

The policy of the Insol. Acts is that when a person 
is indebted, all his debts should be dealt with in the 
insolvency. It dots not seem to be right that a 
creditor who has got a debt which is provable in in- 
solvency should stand aside when all the other credi- 
tors or most of them have their debts dealt with by 
the Insolvency Court and refuse to come in or take 
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any notice of a composition scheme and then, as soon 
as the adjudication is annulled, proceed once more to 
harass the insolvent. Of the two Acts (Presi. Towns 
Insol. Act and Provincial Insolvancy Act), the Presi- 
Towns Insol. Act carries out the policy of the Insol- 
vency Acts more correctly, because the plain meaning 
of the words in S. 30, Presi. Towns Insol. Act is that if 
any composition creditor has a debt which he could 
prove in insolvency and does not do so, he is never- 
theless bound by that composition. But if the words 
of S. 33, Provi. Insol. Act are strictly followed, a 
creditor whose debt is not entered in the schedule 
is not bound by the composition and can have a 
remedy elsewhere against the insolvent. 

(Amendment of Prov. Insol. Act and the necessity 
of bringing it in conformity with S. 30, Presi. Towns 
Insol. Act, suggested.) A.I.R. 1935 Mad. 602 = 1935 
M.W.N. 380 = 42 L.W. 399 = 159 Ind. Cas. 689. 


Ss. 33 and 78— Scope— Proof of debt neces- 
sary for purposes of exemption under S. 78. 

In order that a creditor may be entitled to exemp- 
tion of the period between the order of adjudication 
and the order of annulment, under S. 78 (2), it is 
necessary that the debt must have been proved under 
the Act, that is to say, there must have been either 
a formal order proving the debt or any proceedings 
which, by necessary implication, are tantamount to 
such an order. A.I.R. 1932 Lah. 173 = 32 P.L.R. 
• 905 = 135 Ind. Cas. 194. 

10. Who may prove debts. 


S. 33 — Who may prove debts. 

Transferees whose transfers have been set aside 
under S- 53 as being without valuable consideration, 
cannot prove their debts before the Official Receiver as 
unsecured creditors as regards the unproved considera- 
tion. A.I.R. 1939 Lah. 145 = 41 P.L.R. 575. 


Ss. 33, 64 and 74— Who may prove debts — 

Summary administration of insolvency— Proce- 
dure— Transfer to Official Receiver for disposal— 
-Creditor’s right to prove debts. 

Where the Judge when admitting insolvency peti- 
tion, orders summary administration under S. 74, a 
creditor mav come at any time before the Court 
before any dividend has been distributed and prove 
his claim for a share. 


In case of summary administration it is for the 
Judge to inquire into the debts and assets and to 
determine the same by order in writing and to dis- 
tribute the property in a single dividend and he 
cannot transfer the petition to an QificialReceiver 
for disposal. If, however, he does so. the. creditor s 
nevertheless competent to apply for p n e 

debt. 1937 M.W.N. 1160. 


S. 33— Who may prove debts. 

\ partner in a firm against which a commission of 
bankruptcy issues shall not prove in competition 
•with the creditors of the firms, who are in fact his 
. own creditors, and shall not take part of the fund to 
•the prejudice of those who are not only creditors of 

rhx 

.- a r P edU C ors°prov!ng under the bankruptcy tor a debt or 


debts in respect of which the present or former part- 
ners, whose proof is excluded, and the bankrupt, were 
jointly liable. 

Where the debts that led to the insolvency pro- 
ceedings against the sole proprietor of a firm were 
debts incurred before his brother became a partner, 
who however, subsequently retired, leaving the 
insolvent a sole proprietor by S. 31 (2) of the Partner- 
ship Act, he, by becoming a partner, does not thereby 
become liable for those debts and he should be allowed 
to prove his debt against the insolvent firm if he is 
not defeating his own creditors. But the brother 
must show what debt, if any. was due to him from 
the firm when he retired. A.I.R. 1937 Nag. 41U — 
20 N.L.J. 196 = I.L.R. (1940) Nag. 242 = 174 Ind. 

Cas. 19. 


S. 33 — Who may prove debts — A drawing 

money from bank by deposit of title deeds— 
B paying money to bank and taking back title 
deeds— Adjudication of A as insolvent— B, if 
can be subrogated to the bank. 


A by depositing certain title deeds, secured 
Rs 10 000 from a bank. An arrangement was entered 
into between A and B by which B advanced to A the 
sum of Rs. 35,000 of which Rs. 10.000 were paid to 
the bank and the title deeds taken back. A was 
adjudicated insolvent and the Official Receiver took 
possession of his property. B put forward a claim. 
Inter alia, that qua the sum of Rs. 10,000, he was 




Held that it was clearly the intention of the parties 
that out of the Rs. 35,000 advanced by B the debt 
due to the bank was to be liquidated and that the 
payment to the bank must be deemed to have been 
made by B and hence he was entitled to be subrogated 
to the bank. A.I.R. 1933 Lah. 416 = 34 P.L.R. 477 
_ idrt Ind. Cas. 239. 


S. 33 — Who may prove debts — Assignee of 

creditor. 

Assignee of debt due by insolvent is entitled to be 
placed on schedule of creditors irrespective of whether 
there is consideration for assignment or not. 119 
Ind. Cas. 496 = A.I.R. 1930 Lah. 235. 


■S. 33— Who may prove debts. 

The words of the S. 33 (3) are sufficiently wide to 
include a person who has already proved one or more 
debts but wishes to prove a further debt which for 
some ’reason or other he ha? omitted. 97 Ind. Cas. 
1013 = 44 C.L.T. 108 = A.I.R. 1926 Cal. I_l0. 


11. Miscellaneous. 


S. 33 — Miscellaneous — Application for ad- 
judication— Case adjourned for framing schedule 

Creditors not having proved debts, Court 

passing order ‘ File ’—Application for discharge 
—Objection— Execution application— Insolvency 
proceedings, if alive on date of application -Held 
on facts, that proceedings had not terminated 
and order of lower Court based on misappre- 
hension should be set aside. 

L was adjudged an insolvent on his application, on 
14th May 1931, the Court ordering that the framing of 

the schedule and the appointment of a Receiver 

• 


c 
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were to be considered on 15th June 1931. On this 
day, the creditors had not till then proved their 
debts and the order passed was ' File \ On 7th May 
1932, an application for discharge was made and an 
objection by the respondent who was a creditor in 
the insolvency case was filed on 27th July 1932. On 
28th July 1932, execution proceedings were initiated. 
On 17th December 1932, the appellants applied to be 
impleaded in the place of L, they being L’s sons. 
This application was subsequently rejected. 

Held, that simply because the word * file * occurred 
in the order of 15th June 1931, it did not mean that 
the proceedings terminated ; and it could not be 
said that because the substitution petition of the 
appellants was rejected the insolvency proceedings 
terminated. As the execution petition was filed 
before the death of L it could not be said that the 
■insolvency proceedings had terminated on the date 
the execution proceedings were initiated ; and the 
order of the Court being based on this misapprehension, 
it should be set aside. A.I.R. 1935 Pat. 480 = 1 
B.R. 840 = 158 Ind. Cas. 18. 

S. 33 — Miscellaneous— Conditional discharge. 

C)n the 20th September, 1918, the lower Court 
granted the insolvent a conditional discharge, the 
condition being that he should, subject to his right 
to an allowance of Rs. 25 per month for maintenance 
of himself and his family, place at the disposal of the 
Court all property he might afterwards acquire. 


6. Provable debt. 

7. Miscellaneous. 

1. Applicability and scope. 

— — S. 34 (1) and (2)— Applicability and scope — 
Debt provable in insolvency — Claim in respect ofl 
decree-debt payable by insolvent but paid^ by 
claimant. 

The claim of a creditor tenderirg preef cf bis debt-, 
wus made in respect of an amount which the creditor 
paid to discharge a decree which was passed against, 
the claimant, the insolvent, and another. The peti- 
tioner claimed that though the decree ran against. 
three persons it was only the insolvent that was really 
liable and that he, the petitioner, having paid the 
entire decree amount was entitled to recover ihe same 
frem the insolvent. On a contention that the debt was- 
not a provable debt; 

Held, that assuming that the petitioner’s claim was* 
by way of contribution it did not fall within either 
category mentioned in sub-S. (1) of S. 34 of the Pro— 
vincial Insolvency Act. It cannot be said that the 
value of th' debt is incapable of being fairly estimated.. 
It certainly is not a demand in the nature of unliqui- 
dated damages. The claim in contribution is not? 
a claim in damages. The claim of the petitioner is not: 
a debt which is not provable under the Act. 60 L.W. 
103 i= 1947 M.W.N. 122 = A.I.R. 1947 Mad. 338 = 
(1947) 1 M.L.J. 103. 


Held, that the order did not amount to a discharge 
cent* mplatcd in S. 24 (3). ”5 Ind. Cas. 572 = 18 
M .L.W . 636 = 1923 M.W.N. 895 = 47 Mad. 120 = 
A.I.R. 1924 Mad. 163 -= 45 M.L.J. 166. 

Ss. 33 and 49 — (!907) Ss. 24 and 25— Miscella- 
neous— Composition before adjudication. 

As according to the Act tin* composition should be 
njprovid by the majority in number and three- 
fourths in value of tin- creditors whose debts are 
proved, the court can approve only cc mpcsitic ns 
aft< r adjudication under Ss. 24, 25. 4 S.L.R. 222 = 

9 li d. 6 as. 724. 

S. 33— Miscellaneous— Debt proved— Effect. 

Once a debt has been proved, it dc< s not cease to be 
a prevail debt merely because the creditor states that 
Jr jo lorgcr wishes to bo recorded as a scheduled 
c-( ciitt r . (1936) 160 li d. Cas. ( (>3 = 1SN.L.J.145. 

s. 33 — (1907) S. 24— Miscellaneous— Schedule 

of creditors not prepared — Effect of. 

jCo creditor of an insolvent can enforce his claim as 
a schedule creditor against il «• ire jetty acquired by 
the- ms< lvcnt after discharge, unless a schedule of 
cn dit< i- has been prepared before discharge. 35 All. 
41 J - M A.L.J. 559 = 20 Ird. Cas. 316. 


S. 34 — Applicability and scope* 

Section Provincial Insolvency Act is governed by* 
provisions of S. 28 (7) of the Act. A.I.R. 1939 Lah. 
384 = I.L.R. (1940) Lah. 50 = 42 P.L.R. 367 = 1S4* 
Ind. Cas. 330 (F.B.). 

S. 34 (2; — Applicability and scope. 

Society dissolved— Certain numbers adjudged insol- 
vents — No liquidator appointed until after discharge 
of insolvents: 

Held, that their liability as members was not: 
prcNrblc under S. 34 (2) and the liquidator was not 
debarred item fixirp the liability of the insolvents as- 
members. A.I.R. 1939 Lah. 275 = 42 P.L.R. 260 = 
1S3 ltd. Cas. 632. 


S. 34 (2)— Applies bilily ard scope. 

Section 34 (2), replies to all debts irchchrg jicg- 
ment-dehts fid by S. 229. Ccmprnks Act. tins pic vi- 
sion is applicable to insolvent ccrrpanies. A.I.R. 
1935 Cudh 451 = 1935 O.W.N. '91 = Irc *- ^ as - 


S. 34 — Applicability ard scope. 

Section 34, Provincial Insolvency Act is governed' 
bv 5. 28, sub-S. (7). A.I.R. 1933 Lah. 688 = 34- 
P'L R. 464 = 14 L. 780 *= 143 Ind. Cas. 175. 


S. 34 — 


2. Debt incurred after adjudication 


Synopsis. 

1. Applicability and scope. 

2. Debt incurred after adjudication. 

3. Doctrine of relation back. 

4. Ignorance of elecree- holder. 

5. Interpretation. 


S. 34 (1) and (2)— Debt incurred after adjudi- 
cation— Su J t for damages for use one! occupation/ 
for period after adjudication of defendant. 

Damages for use and occupation are of the natureo* 
unliquidated damages and would, therefore, come 
w ithin the provisions ofS. 34 (1). Where such damages* 
are claimed for the period subsequent to thedefendan t £■* 
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adjudication as insolvent, tbev are not, within the 
meaning of S. 34 (2), debts and liabilities to which the 
debtor was subject when he was adjudicated an insol- 
vent nor are they debts to which he became subject 
before his discharge by reason of any obligation 
incurred before adjudication. A.I.R. 1945 Mad. 239 
■= (1945) 1 M.L.J. 379 = 1945 M.W.N. 346 il). 

S. 34 — Debt incurred after adjudication — 

Arrears of rent due after adjudication- If ‘ prov- 
able ' debt. 


could have been enforced in a Court of law on the date - 
of the presentation of the insolvency petition. 

Held, that the debts could be proved in insolvency 
under S. 34 (2), by reason of tb*' doctrine of ‘ relation 
bach ’ which doctrine must 1 e held to govern the 
interpretation of the expression 'order of adjudi- 
cation occurring in S. 34 (2).* A.I.R. 1937 Mad. 
577 = 45 L.W. 565 = (1937) 1 M.L.T. 637 = 1937' 
M.W.N. 577 = I.L.R. (1937) Mad. 679 = 172 Ind. 
Cas. 264. 


Claim to the arrears of rent of the property of the 
insolvent accruing after his adjudication does not fall 
within the meaning of a debt provable under S. 34, 
and the Official Receiver cannot claim it foi distribu- 
tion among creditors. A.I.R. 1937 Lab. 790 = 40 
P.L.R. 669 = 175 Ind. Cas. 39. 


S. 34 — Debt incurred after adjudication. 

In order that a particular debt contracted after the 
order of adjudication may be a debt provable in 
insolvency proceedings, the debt should have existed 
at the date of order of discharge or if contracted 
subsequent thereto, it should have been based on a 
liability existing at the time of adjudication. 126 Ind. 
Cas. 252 = 1930 A.L.J. 350 = A.I.R. 1930 All. 104. 

S. 34 — Debt incurred after adjudication. 

The debt to be provable under S. 34 must accrue 
before adjudication, but if it accrues after adjudi- 
cation and before discharge it is provable or.ly il the 
obligation giving rise to the debt v as incurred bo tore 
adjudication. 34 C.WN. 751 =51 C.L.J. - = 
A.I.R. 1930 Cal. 459. 


S. 34— Debt incurred after adjudication. 

Debt incurred after adjudication, is not pro' atlc 
under the Act— Creditor has got his usual ri r - dv. 
89 Ind. Cas. 923 = 2 O.W.N. 659 = A.I.R. 1925 
Oudh 668. 


S. 34- Debt incurred atter adjudicator . 

Pent — Arrears due for the period sutsrqucnt to 
order of adjudication is not a provable del t ai d no 
leave of Court is necessary for a suit for recoyrv 
thereof. 67 Ind. Cas. 549 = 9 OL.]. 15/ = A.I.R. 
1922 Oudh 73. 


S> 34_(i%7>, S. 26— Debt incurred after 

adjudication. 

A suit on an obligation incurred by an insolvent 
after adjudication is maintainable as it is ;no i a dilt 

provable in the insoKe rev under section ^8 o tp t ..ct 

The suit is not govern* u tv lb (-) of the Act. 4. 
iDG.Cas. 913 (Nag.). 

3. Doctrine of relation buck. 


S. 34 — Construction — Doctrine of relation^ 

back. 

It is an ordinary rule of construction that the statute 
or a section should be interpreted according to its- 
natural meaning. As S. 34, Provincial Insolvency 
Act, stands, there is nothing to show that it is to be 
read with S. 28 (7). For this reason the doctrine of 
relation bach, is not to be imported into S. 34. A.I.R. 
1937 Rang. 50 = 167 Ind. Cas. 493. 

4. Ignorance of decree- holder. 

S. 34 — Discharge of insolvent— Decree- 

against Insolvent obtained before discharge — 
Execution after discharge — Ignorance of decree- 
holder of insolvency proceedings — Discharged- 
insolvent, if released from debt. { 

Where, after the discharge of an insolvent, a decree- 
holder who had obtained a decree before the discharge- 
and who was ignorant of the insolvency proceedings, 
put his decree into execution : 

Held, that the debt was one that was provable: 
that the effect of the discharge was to release the 
insolvent from all such debts and that the fa* t that the 
creditor was not informed of the insolvency proceedings 
did not prove that the debt itself "as incurred by 
means of any fraud or fraudulent breach ol trust to 
which the insolvent was a party and that the insol- 
vent was released from the debt bv his discharge, 
A.I.R. 1933 All. 340 = 144 Ind. Cas. 888. 

- — — S. 34 — Ignorance of decree-holder— Order ol 
discharge- -Decree-holder not having notice of 
insolvency proceedings seeking execution o 
decree— Procedure stated. 

Where, alter the discharge ordtr, ti e decree-holdtr 
having no notice of the insolvency pret c» dir* s. aj j lit? 
for execution of his decree, he would ha\e to seek 
recourse to the Insolveniv Court for recovering lus 
debt even if he had no notice ol the insolvency pro- 
ceedings and was not represented in it. A.I.R. 1939 
Nag. 103 = I.I..R. (1939) Nag. 478 = 1939 N.L.K 
96 = 182 Ind. Cas. 214. 

5. Interpretation. 


S 34 12 )- Debts barred by limitation on date 

of adjudication but not barred on date of ^petition 
—Whether provable- Doctrine of relation back-- 

Applicability. 

Where a creditor made an apri.cat.on P^.^tha j 
become barred bv limitation before li t daU of the 

^er of adjudication though the respondent s claim 


S. 34 — Interpretation — “Provable debt” — 

Meaning explained. 

To be a *' provable del t ,” according to the defini- 
tion in S. 34, it must be a debt to which the insolvent: 
has become subject by reason of an obligation incurred 
before tne date of his ad judication as an insolvent. 
The words " obligation incurred " in the section refer 
to an obligation incurred I v the insolvent himself. 
68 Ind. Cas. 34c = 6 N.L.j/279 = A.I.R. 1923 Nag. 
142. 
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S. 34— Interpretation— “ Date of such adjudi- 
cation ” — Meaning of. 

The words " date of such adjudication ” in S. 28 
of the Act mean the date on which the actual adjudi- 
cation is made and not the date on which the petition 
is presented and a creditor can prove a debt subse- 
quent to the presentation but before adjudication. 
61 Ind. Cas. 640 = 13 Bur. L.T. 117. 

6. Provable debt. 


S. 34— Provable debts — Liability of member 

of Co-operative Society to contribute, nature of. 

The liability of a member of a Co-operative Society 
to contribute "to the assets of the Society in the event 
of its being dissolved before or during insolvency is 
•* provable debt *' and as such the liquidator should 
either prove it or have it excluded from the schedule 
under S. 33 if it came within the provisions of that 
section, and where he does not do so the member’s 
liability for such debt ceases on his being granted a 
complete discharge bvthe Insolvency Court as expressly 
provided in S. 44 (2). A.I.R. 1942 Lah. 237 = 44 
P.L.R. 376 = I.L.R. (1943) Lah. 553 =- 202 Ind. Cas. 
689. 

S. 34— Provable debt —Liability of insolvent 

to indemnify his surety. 

Though the liability of an insolvent to indemnify 
his surety is contingent liability, it is a liability which 
is provable under the Act and consequently, under 
S. 44 (2), an order of discharge absolves the insolvent 
from that liability also. A.I.R. 1942 Mad. 745 = 
(1942) 2 M.L.J. 626 = 55 L.W. 726 = 1942 M.W.N. 
678 = 2U4 Ind. Cas. 248. 


S. 34— Provable debt. 

Tli j claim for (1) m image expenses, (2) arrears of 
maintenance, (3) lump sum on account of residence, 
( 4j clothing and even (5) claim for future main- 
tenance is a claim for debts provable in insolvency. 
A.I.R. 1940 Mad. 951 = (1940) 2 M.L.J. 239 = 1940 
M.W.N. 883 = 52 L.W. 307 — l9l Ind. Cas. 670. 


S. 54 —Provable debt— Claim for mainten- 
ance. 

In 1932, a decree had been pissed in favour of a 
wife awarding her mahar and maintenance. In 1933, 
her husband was adjudicated insolvent. In 1934, the 
wife tiled a petition for execution for the arrears 
maintenance which were then due and prayed for 
execution of her decree by arrest of her husband : 

Held, that S. 34 (1), did not apply The part of the 
debt at least having been incurred before the adjudi- 
cation, »t was provable in insolvency and the decree- 
holder could not proceed to execute the decree without 
the leave of the Insolvency Court. 


I Distinction between orders for alimony and decrees 
for maintenance pointed out). A.I.R. J 939 Mad. 
183 = 1 938 MAV.N. 1235 = (1938)2 M.L.J. 1042 = 49 
L.W. 167 = 182 Ind. Cas. 225. 


S. 34— Provable debt— Claim for maintenance 

or residence. 

A claim for maintenance or residence is capable of 
.valuation as much as an annuity which is admittedly 


provable in insolvency. A.I.R. 1933 Lah. 901 = 15 
Lah. 9 = 36 P.L.R. 450 = 149 Ind. Cas. 693. 

S. 34 — (1907), S. 28— Provable debt — Claim for 

maintenance. jtfjj 

Obiter: — Maintenance ordered to a wife by a 

decree of the court is not a debt provable under the 
Act. 10 S.L.R. 28 = 35 Ind. Cas. 541. 

S. 34 — Provable debts — Decretal debt In- 
cluding costs. d-ab $Mi* 

If a plaintiff starts a suit against another person and 
during the pendency of the suit that other person 
becomes an insolvent and subsequent to the adjudi- 
cation a decree is obtained, the plaintiff can prove in 
the insolvency both as regards the amount obtained 
under the decree and as regards the costs awarded, the 
costs being added to the decretal amount. But the 
debt in respect of which the costs are an incident must 
be one which itself is provable in insolvency. There- 
fore, what has to be seen is whether the decree in 
respect of which the order for costs is made is one 
which is provable in insolvency, and an examination 
of S. 34 (2) becomes necessary. A.I.R. 1937 Mad. 725 
= 46 L.W. 719 = 1937 M.W.N. 834 = (l 937)2 M.L.J. 
29 =172 Ind. Cas. 251. 

S. 34 — Provable debt. 

A debt contracted by an insolvent between the date 
of the presentation of the application for adjudication 
and the date of the order of his adjudication is a debt 
provable in insolvency. A.I.R. 1937 Rang. 50 = 1 67 
Ind. Cas. 493. 

S. 34 — Provable debts. 

It is open to a creditor to appear in the bankruptcy 
proceedings and prove the whole of the liability from 
the defendant to him, even if it is a liability in futurity 
or even a contingent liability. 

Where therefore, a creditor standing surety for pay- 
ment of a debt incurred by the insolvent, becomes 
liable to pay the debt by instalments by reason of his 
being a surety, and docs not prove the liability of the 
insolvent to him during the insolvency proceedings, 
but subsequent to the discharge of the insolvent, takes 
a promissory note from him in respect of this liability, 
and brings a suit on it, his claim being based on the 
revival of the old guarantee cannot be enforced. The 
discharge of the insolvent is a bar to his claim. lt>3 
Ind. Cas. 858 = 39 C.W.N. 563. 

S. 34— Provable debts, what are. 

Where some members of the partnership are sepa- 
rately in debt with the creditor of the concern, the 
creditor has the option either to go in insolvency 
against the assets of the partnership or against those 
of the members who are indebted to him. But having 
once elected, he is bound irrevocably by his choice and 
cannot alter the position he has taken without showing 
good reasons for the change. 1936 M.W.N. 1070. 

S. 34 (2) — Provable debt — Debt contracted 

after petition but before adjudication, whether 
provable. 

Having regard to the schema of the Provincial 
Insolvency Act and the express language of S. 34 (-) 
therein, a debt contracted after the presentation of a 
petition in insolvency bit bifore an order of adjudi- 
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• •cation is provable in insolvency. A.I.R. 1932 Bom. 
oil =34 Bom. L.R. 980 = 141 Ind. Cas. 466. 


34 — Provable debt — Time barred debts, 

whether provable. 


S. 34— Decree against legal representatives 

of deceased person — Decree, whether can be 
proved in insolvency. 

Though the legal representatives of a person cannot 
be adjudicated in respect of a debt of the deceased, yet 
a creditor who has obtained a decree against the estate 
of the deceased person in the hands of his legal repre- 
sentatives can prove his debt under S. 34, sub-s. (2) in 
the insolvency of the legal representatives, and an 
attachment by him of properties in the hands of the 
legal representatives effected between the date of the 
presentation of the insolvency petition and the adjudi- 
• cation cannot confer on him any preferential claim as 
against the Official Receiver. A.I.R. 1935 Mad. 1U58 
= 1935 MAV.X. 910 = 42 LAV. 707 = 69 M.L.J. 
SIS = 159 Ind. Cas. 88. 

S. 34 — Deposit of money — Provable debt. 

Where a certain sum is deposited by the plaintiff 
with a firm before the date of the latter’s adjudica- 
tion, when the firm is adjudicated an insolvent, it is 
under a liability to the plaintiff for payment of this 
sum. This sum being, therefore, a "debt provable 
under the Act ” within the meaning of S. 34, the 
plaintiff is forbidden by the provisions of S. 28 (2) 
from instituting a suit for the money deposited, except 
with the leave of the Court. A.I.R. 1936 Oudh 236 = 
1936 O.W.N. 52 = 11 Luck. 731 = 160 Ind. Cas. 229. 

S. 34 — Provable debt — Money paid for Insol- 
vent. 

Transferee of property subjected to charge is person 
•interested in payment of debt charged within meaning 
of S. 69, Contract Act and such payment is debt 
provable in insolvency. 7 O.W.N. 475 = A.I.R. I 930 
Oudh 266. 


S. 34— I'rovable debt— Personal liability of 

.mortgagor insolvent — If can be proved in insol- 
vency. 

Though the creditor’s right to relief under C. P • 
•Code, O. 34, R. 6 is barred by limitation lie can still 
,prove the unrealised balance of his debt at any time 
during the continuance of the insolvency proceedings, 
provided the debt was alive and not barred at the 
time when the order adjudging the debtor an insolvent 
was made. 85 Ind. Cas. 543 = 6 P.L. 1. 41*) = 4 Pat. 
128 = A.I.R. 1925 Pat. 438. 


S. 34 -Provable debt Personal liability of 

mortgagor insolvent— -Absence of decree under 
C.P. Code, O. 34, R. 6. 

The absence of a decree under O. 34, R. 6 will not 
in law debar a creditor from proving his debt in insol- 
venev proceedings. All that is necessary lor the 
purposes of insolvency proceedings is to prove the 
existence of the debt. 85 Ind. Cas. o43 - 3 l.b.l. 
410 = 4 Pat. 128 = A.I.R. 1925 Pat. 43S. 


S. 34— Provable debt— Third person paying 

-creditors after adjudication. 

Creditors accepting payment from 3rd party after 
date of adjudication, in full satisfaction of their claims, 
are nevertheless entitled to prove their claims on 
depositing in Court the amounts reemed. «1 Ind. 
Cas. 904 = 25 C.W.X. 137 = A.I.R- • ( aL 3>b - 


A debt which is within time on the date of petition 
but is barred by time on the date of adjudication can 
be proved in insolvency. A.I.R. 1933 Lah. 688 = 34 
P.L.R. 464 = 14 L. 730 = 143 Ind. Cas. 175. 

S. 34 — Provable debts — Time-barred debts. 

A debt not barred at the commencement of the 
insolvency does not in and for the purpose of the 
insolvency become barred bv lapse of time. 75 Ind. 
Cas. 572 = 18 AI.L.W. 633 = 1923 MAV.N. 895 = 47 
Mad. 120 = A.I.R. 1924 Mad. 163 = 45 M.L.J. 166. 

3. 34 —Provable debt — Time barred debts. 

The point of time with reference to which the 
question as to whether the recovery of a debt is barred 
by time or not should be determined is the date of the 
adjudication. If the recovery of the debt was not 
barred on the date of the adjudication the debt is 
provable under the Act. 75 Ind. Cas. 790 = A.I.R. 
1924 Oudh 351. 


7. Miscellaneous. 

Ss. 34 and 55 -(1907) Ss. 28 and 38— Miscel- 
laneous— Composition — Fraudulent misrepre- 
sentation- -Effect of. 

The insolvents after adjudication, proposed a scheme 
for composition which was rejected by the District 
Judge. They subsequently represented to the Court 
that a majority of the creditors had accepted half 
their respective dues m full satisfaction. The creditors 
subsequently filed a petition in the Court stating that 
they had been induced by false and fraudulent mis 
representation of the insolvents to accept half of the 
principal sums due to them and prayed that they 
should be permitted to prove theii claim. 

Held, that under Ss. 28 and 38 of the Act the tran- 
saction could not be recognised in insolvency proceed- 
ings and the petitioning creditor? were entitled to 
prove their claims as they stood on the date of adjudi- 
cation. 25 CAV.N. 137 = 61 Ind. Cas. 904 = A.I.R 
1921 Cal. 376. 

S. 35. 


Synopsis. 

1. Burden of proof. 

2. Court’s power of annulment. 

3. Effect of annulment. 

4. Grounds of annulment. 

5. Payment of debt— What amounts to. 

6. Procedure. 

7. Scope. 

8. Who can apply for annulment. 

9. Miscellaneous. 

(1) Burden of proof. 

S. 35 — Annulment — Burden of proof. 

It can be inferred from the usual course of human 
conduct that a party who has evidence in his possession 
favourable to his case will not fail to produce it. This 
principle is particularly important in insolvency pro- 
ceedings where the primary burden of proof is on the 
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Receiver or the petitioning creditor while knowledge 
of all the essential facts is usually with the other side. 
This does not mean that the primary burden can be 
abrogated. Of course, the person seeking annulment 
must produce prima facie proof before he can hope 
to succeed, but having done so, the attitude of the 
other side is of the utmost importance in judging the 
truth of his story and his good faith. A.I.R. 1938 
Nag. 216 = I.L.R. (1940) Nag. 526 = 175 Ind. Cas. 
430. 

S.35 — (1907), S. 42 — Burden of proof — Annul- 
ment of Insolvency — Payments of debts proof of. 

Where an adjudicated insolvent applies for annul- 
ment of the adjudication on the ground that his debts 
have been paid in full, the fact that such payments 
were not made through the Official Receiver is no 
justification for refusing to great the annulment. The 
petitioner should be put to proof of the allegations 
made by him. 26 M.L.T. 139 = (101 9) M.W.N. 622 ' 
52 Ind. Cas. 689. 

Ss. 35 and 27 — (1907), Ss. 42 and 16 — Burden 

of proof — Annulment — Refusal of adjudication. 

An adjudication under S. 16 can be annulled only 
upon proof by the applicant under S. 42 of the exist- 
ence of one or more of the circumstances specified in 
S. 42 (1). It is doubtful whether under the Indian 
Law, the court could refuse to make an order of annul- 
ment where one or more of the circumstances specified 
in S. 42 (1) were proved to exist. 23 C.L.J. 220 = 21 
C.W.X. 936 = 34 Ind. Cas. 792. 

2. Court’s power to annulment. 

S. 35 — Scope — Court’s powers of annulment. 

Section 35 contains no restriction on the power of 
the Court to set aside the adjudication where it is 
shown that the debtor ought not to have been adjudged 
insolvent. If no act of inoslvency has been committed, 
the estate cannot be administered under the provi- 
sions of the Provincial Insolvency Act and S. 35 has 
beer, inserted in the Act to give the Court power to 
set aside an adjudication which ought not to have 
been made. The fact that a debtor does not object 
to an order of adjudication being passed against him 
is no bar to the granting of an application for an order 
setting aside the adjudication under the provisions of 
S. 35. A.I.R. 1940 Mad. 375 - (1940) 1 M.L.J. 228 
= 51 L.W. 231 = 1940 M.W.N. 167 = I.L.R. (1940) 
Mad. 441 = 189 Ind. Cas. 573 (F.B.). 

S. 35 — Court's power of annulment — Ex 

parte order of adjudication — Annulment. 

An order of adjournment passed by a Court ex 
parte on the last clearance day is liable to be annulled. 
A.I.R. 1940 Pat. 58 = 20 P.L.T. 768 = 6 B.R. 270 = 
185 Ind. Cas. 857. 

— — S. 35— Scope— Court’s power of annulment. 

If on the materials before the Court at the time the 
order of adjudication was passed, it is clear that the 
Court had no jurisdiction to pass the order. S. 35 
clearly empowers the Court in revision to annul the 
adjudication. It is true that the Provincial Insolvency 
Act, does not confer upon the Court the wide powers 
giver by S. 8, Presidency Towns Insolvency Act. 1909, 
which allow the Court to review, rescind or vary any 
order made by it under its insolvency jurisdiction, but 


S. 35 is sufficient for the purpose and leaves the Courtr 
no discretion in the matter. A.I.R. 1938 Mad. 898 = 
4S L.W. 239 = 1938 M.W.N. 844 = (1938) 2 M.L.J. 
385 = I.L.R. (1939) Mad. 24 = 178 Ind. Cas. 737. 

Ss. 35 and 43 — Court’s power of annulment — 

Appeal from order rejecting proof — District 
Judge annulling adjudication altogether — Power* 
to review* — Error apparent on face of record — 
Insolvency Court’s powers of review. 

An insolvent got himself collusively adjudicated in 
order to defeat a genuine creditor who had brought a 
suit. When the bogus creditor who had filed the 
petition put in his proof, it was rejected by the Official* 
Receiver. He preferred an appeal to the District. 
Judge, who not only dismissed the appeal, but annulled, 
adjudication. Another genuine creditor filed a peti- 
tion under O. 47, R. 1 to review the order annulling: 
the adjudication, and the District Judge rejected the- 
application on the ground that he had no jurisdiction, 
to review* : 

Held, Per Beasley, C. J., Ramesam and Cor- 
nish, JJ., that since the only question before the 
District Judge was whether or not the Official* 
Receiver's order dismissing the petitioner’s proof was- 
correct and the District Judge had proceeded to do- 
that which neither party had prayed the Court to do, 
namely to annul the adjudication, there was an error 
apparent on the face of the record and the District 
Judge had power to review apart from the question.' 
whether he had committed any error of law. 

Per Waller, J. — Although S. 35 of the Provincial! 
Insolvency Act gives no power to the Insolvency Court 
to annul an adjudication suo motu and the District 
Judge was wrong in annulling th. adjudication, his- 
error did not fall within the category of mistakes* 
apparent on the face of the record or anything analo- 
gous to them. 

Per Krishnan Pandalaj, J. — There is a difference 
between wrongly understanding or applying the law* 
and not beirg aware of conditions legally* necessary for 
exercising a power given by law* and in the latter case,, 
an application for review is competent. A.I.R. 1933- 
Mad. 631 = 1932 M.W.N. 153 = 65 M.L.J. 173 = 38 
L.W. 257 = 145 Ind. Cas. 346 (F.B.). 

S. 35 — Court’s power of annulment. 

It is only when an appeal against an order of adjudi- 
cation has been made under S. 75 (I) or when an 
application is made by a person interested under S. 35- 
that the Court lias authority to annul or set aside an 
order of adjudication. 1930 M.W.N. 651. 

Ss. 35 and 28 (5), (1907)-Ss. 42 (1) and 16 (2) (a) 

— Court’s power of annulment — Insolvency appli- 
cation — Adjudication — Condition imposed — 
Annulment of order, if valid. 

Where on an insolvency petition the Court passed 
an order imposing a condition on the non-fulfilment ot* 
the condition, annulled the order it could not be so 
annulled if the condition was itself illegal, e.g., condi- 
tion as to payment of one-fourth of the insolvent's- 
salarv to the Receiver pending realisation of assets. 
Salary is the property* of the insolvent within S. 16 (2) 
(<i) of the Provincial Insolvency Act and the District 
Judge could arrange for payment to the Receiver of 
one-half of the salary earned bv the insolvent. l9‘ 
C.L.J. 83 = 18 C.W.N. 1052 = 2i Ind. Cas. 950. 
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S. 35 — Court’s power of annulment — Failure 

'to deposit costs of publication. 

An order adjudicating a person an insolvent cannot 
’•be annulled for failure to deposit costs of publication 
under S. 30. It can only be annulled under provisions 
•of S. 35 or S. 43. Where costs are not deposited the 
• only remedy for the Court is under R. 277 (3) to 
Tecover the costs from the insolvent's property if the 
property is sufficient for the purpose, or to remit the 
costs, if the property is insufficient. 6 O.W.N. 1093 = 
-A.I.R. 1930 Oudh 53. 

3. Effect of annulment. 


S. 35 — Effect of annulment. 

Order adjudicating Hindu coparcener insolvent — 
..Annulment of — Assets in hands of Receiver — If revert 

• as coparcenary property or individual property. 
II.L.R. (1946) Mad. 54 = 1945 M.W.N. 206 = 58 
.M.L.W. 150 = A.I.R. 1945 Mad. 257 = (1945) 1 
-M.L.J. 292. 

Ss. 35 and 59 — Effect of annulment — Suit by 

’widow of deceased insolvent to recover part of 
’husband's estate Impleading Official Receiver — 
.Adjudication subsequently annulled — Effect. 

A widow of the deceased insolvent sued for the sale- 
jproceeds of the property acquired under the decree 
which alleged to be part of her husband's estate. She 
umpleaded the Official Receiver alleging that the 
Official Receiver had taken no action to get possession 
•of this money for the estate. At the time she filed 
'this suit, she was taking steps for the annulment of 
ithe adjudication of her husband but did not, in her 
i plaint, specifically pray that the money claimed in the 
:suit should be made payable to the Official Receiver, 
‘but claimed it for herself possibly anticipating the 
.annulment of the adjudication before the suit was 

• decreed. The adjudication was annulled. At the 
'time of annulment, the suit was barred as regards one 
jitem but was within time as regards the other item : 

Held, that she had no legal basis for her suit at the 
*time when it was filed. As, however, the suit was 
within time so far as the second item was concerned 
when the adjudication was annulled, the suit with 
-reference to this item was maintainable. A.I.R. 1941 
Mad. 84 = 52 L.W. 522 = (1940) 2 M.L.J. bOo = 
1940 M.W.N. 1039. 


Ss. 35, 39 and 43— Effect of annulment, 


Annulment of adjudication, under Ss. 35. 39 or 43. 
on whatever ground it is bised, must be taken to put 
an end to the legal character of an insolvent winch 

• adjudication under the Act confers uprn a debtor, and 
he can no longer be regarded in the eve of the law as 
an insolvent. A.I.R. 1941 Mad. 22 - 5- L, AV. o_7 — 

• (1940) 2 M.L.J. 590 = 1940 M.W.N. HUl = 193 Ind. 

Cas. 147. 


S. 35— Effect of annulment. 

Where subsequent to his ex parte adjudication as 
.insolvent on a petition of a creditor the person endorses 
a promissory note to another and the insolvency 
petition is afterwards dismissed on cont<>t. thr effect 
•of the dismissal is to revest th • debtor's p-op rty in 
the debt • r as from the date of the ord.-r of adjudication, 
and the transfer of the pro-note is a good 
•the transferee can sue on it. A.I.R. • | 1 L*' Mad- 7 ' 

-47 L.W. 366 = 1 938 M.W.N. 46/ = 1 7b Ind. Cas. 600. 


S. 35 — Effect of annulment. 

It is doubted whether an annulment of adjudication 
ipso facto in all cases will put an end to the insol- 
vency proceeding. 113 Ind. Cas. 550 = A.I.R. 1929 
Mad. 480. 

S. 35 — (1907), S. 42 — Annulment of insolvency 

— Suit by Receiver commenced before — Effect of 
annulment. 

A suit instituted by the Receiver of an insolvent's 
estate against a debtor of the insolvent does not cease 
to be maintainable by reason of the annulment of the 
adjudication pendente Lite. 41 All. 200 = 16 A.L.J. 
938 = 48 Ind. Cas. 443. 

4. Grounds of annulment. 

S. 35 — Grounds for annulment. 

Where on the petition of a creditor an adjudication 
is made and subsequently it is found possible to 
establish that on the date of that petition, there was 
no genuine debt due to that creditor, the order of 
adjudication cannot be annulled under S. 35 on the 
ground that the debtor ought not to have been adj udged 
insolvent for, once an adjudication takes place, all the 
other creditors of the debtor become interested in the 
matter and unless it can be shown that the debtor did 
not owe any other debts or that the debtor was not 
really insolvent at the time the order of adjudication 
was made, it is not open to him to contend that is a 
case in which the order of adjudication ought not to 
have been made. A.I.R. 1940 Mad. 151 = (1939) 2 
M.L.J. 753 = 50 L.W. 821 = 1939 M.W.N. 1203. 

— — S. 35 — Grounds for annulment. 

The petitioners in insolvency had failed to disclose 
the whole of their property and they had included in 
their petition fictitious debts for which no consideration 
had passed. A large part of the property which the 
creditors claimed to be available for the purpose of 
paying the petitioners' debts had been(ostensibly trans- 
ferred by three deeds of sale which were fictitious, 
taking all this property together the assets of the 
petitioners considerably exceeded the liabilities and 
they were able to pay their debts. Petitioners were 
adjudged insolvents: 

Held, that the adjudication should be annulled. 
A.I.R. 1938 Pat. 363 = 4 B.R. 733 = 1 76 Ind. Cas. 541 . 

S. 35 — Grounds for annulment — Enquiry. 

The debtor was adjudicated an insolvent on an 
application of a creditor who had obtained a decree on 
a promissory note. The debtor filed an application 
under S. 35 for annulment of the order on the ground 
that tli ?re was no consideration for the promissory 
note and that the judgment was obtained by fraud 
or collusion : 

Held, that the Insolvency Court had power to en- 
quire into the c msideration for a judgment debt. The 
Insolvency Court would do so when there would be 
evidence that the judgment had bien obtained by 
fraud or collusion or that there had been some mis- 
carriage of justice. A.I.R. 1935 Rang. 276 = 153 
Ind. Cas. 333. 

S. 35— Grounds for annulment —Judgment 

obtained by fraud or collusion — Annulment of 
adjudication. 

When it is alleged that a judgment had been obtained 
by fraud or collusion, it is the duty of the Insolvency 
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Court to hold an inquiry and come to a finding as to 
whether the decree represented a real debt or not and 
then if it concluded that the decree had been obtained 
by fraud or collusion, to annul the adjudication under 
the provisions of S. 35. A.l.R. 1933 Rang. 268 = 145 
Ind. Cas. S35- 

S. 35 — Grounds for annulment of adjudication. 

An adjudication in insolvency cannot be annulled on 
the ground that the insolvent was dishonest in his 
dealings, that he had no assets and had destroyed his 
account books, and that he was entering recklessly 
into transactions, and incurring debts which he never 
hoped to re-pay. A.l.R. 1931 All. 331 = 1 931 A.L.J. 
175 = 53 A. 476 = 131 Ind. Cas. 35. 


S. 35 — Grounds of annulment. 

In order to obtain an order for annulment it must 
be shown that the order of adjudication ought not 
to have been made. In order to show that, it must be 
proved that the act of insolvency on which the order 
was based did not reallv exist. 97 Ind. Cas. 590 = 24 
M.LAY. 486 = A.l.R. 1926 Mad. 1159. 


Ss. 35 and 25— ( l907),Ss. 42 and 15— Adjudica- 
tion — Grounds of annulment. 

S. 42 of the Act is subject to S. 15 and if the Court 
acts under S. 42 for reasons untenable under S. 15 
for refusing the adjudication the order annulling the 
adjudication is bad. An order of adjudication cannot 
be annulled on the ground that the petitioner did not 
make a true statement of his property, as the question 
about the extent of his property is immaterial. 15 
C.W.N. 213, Rel. 1 Pat. LAY. 227 = 38. Ind. Cas. 822. 


S. 35 — (1907). S. 42— Grounds of annulment — 

Absence of available assets no ground of refusal 
by court. 

A court cannot refuse to make an order for adjudi- 
cation or for annulling any adjudication already 
made, merely on the ground of there being no available 
assets. 171 PAY.R. l9]6 = 37 Ind. Cas. 214. 


S. 35 — (1907), S. 42— Grounds of annulment — 

Annulment of adjudication. 

An adjudication can be annulled only under S. 42, 
when the conditions mentioned therein arc fulfilled. 
A Court while annulling an adjudication must find 
that the adjudication could not legally or properly 
have been made on the fact as existing at the time of 
adjudication. Subsequent misconduct on the part of 
the petitioner should not lead to annulment of the 
adjudication. An adjudication could not be annulled 
because the debtor has paid his debts in full out of 
his assets or a part of his property is subject to the 
alienation of Land Act. 152 P.L.R. 1915— // 
PAV.R. 1915 = 29 Ind. Cas. 888. 


5. Payment of debt— What amounts to. 

Ss. 35 and 61 (6)— Application under S. 35— 

Determination of amount due to creditors 
Test— Provisions of S. 61 (6), if can be applied. 

Payment in order that it may discharge the insol- 
vent’s debt in full within the meaning of S. 35 mus 
be a complete payment of the debts up to date, as n 
there was no bankruptcy. The provisions made in 
Part III of the Act for distribution of assets of tne 
insolvent are wholly irrelevant for determination of 


the amount due to the creditors and payable to them, 
in order to invoke the relevant provision of S. 35, 
The creditors cannot claim interest as provided in. 
S. 61 (6) when their contractual rate is less than that- 
mentioned in the section. S. 61 (6) is primarily 
intended to provide for cases where the surplus does* 
not admit payment of mere than 6 per cent. The 
object is not to vary the rates fixed by the contract or 
decree but to afford some recompense to the creditors- 
for keeping their money frozen during the period- 
subsequent to the adjudication if the surplus held, 
by the Receiver justifies such a course. 22 Luck. 478- 
= 1947 O.W.N. 357 = 1947 O.A. (C.C.) 134 = 1947 
AAY.R. (C.C.) 134 = A.l.R. 1947 Oudh 202. 

S. 35 — Payment of debt — Annulment — Con- 
sent of creditor as ground — Assignee of decree — 
Rights to execute. 

When the debt due on a creditor’s decree has not 
been paid, the consent of the creditors or even an un- 
conditional discharge by the creditors does not entitle- 
the Court to annul the adjudication unless the debts- 
have been actually' paid in full in cash. 

When the debt under a decree has not been paid off 
in the insolvency proceedings, it does not cease to- 
exist by reason of the annulment of adjudication 
under S. 35. There is, therefore, nothing to prevent: 
tire assignee of the decree from executing it. (1936) 
160 Ind. Cas. 603 = 18 N.L.J. 145. 

S. 35— Payment of debts — What amounts to- 

Where it is admitted that the debts of the insolvent 
have not been paid in full, but it is stated that all his- 
creditors gave him a complete and full discharge, that 
admission is not enough for the annulment of insol- 
vent's adjudication, for what S. 35 contemplates is- 
payment of the debts in full. A.l.R. 1926 All. 289, 
Foil. 124 Ind. Cas. 134 = 30 M.LAV. 948 = 1929- 
MAY.N. 910 = A.l.R. 1930 Mad. 112 = 57M.L.J. 816- 


S. 35— Payment of debt— What amounts to — 

Even an unconditional release by r a creditor cannot 
amount to a payment in full of the debt within the 
meaning of S. 35': 38 Bom. 200, Foil. 92 Ind. Cas. 514- 
= 48 All- 272 = 24 A.L.J. 244 = A.l.R. 1926 All. 289, 


S. 35— Payment of debt— What amounts to — 

ayment to one creditor. 

Debt due to one creditor only paid, others remain- 
<r unpaid — Adjudication cannot be annulled. 9, 
ul. Cas. 277 = 3 O.W.N. (Sup.) 296. 




S. 35 — Procedure— Notice of annulment. 

There is no provision for issuing a fresh notice 
upon the insolvent calling upon him to show cause 
why the adjudication should not be annulled. 107 
Ind. Cas. 830 = 7 Pat. 375 = 9 P.L.T. 329 = A.l.R. 
1928 Pat. 338 (F.B.). 

Ss. 35, 69, 41 and 44— (1907), Ss. 42, 43, 44 and’ 

45 — Procedure — Annulment of adjudication. 

The fact that proceedings are contemplated under 
S. 43 is not enough to annul adjudication, unless the- 
procedure laid down in S. 42, 44, and 45. is adopted, 
5 LAV. 220 = 31 Ind. Cas. 15. 
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7. Scope. 

S. 35 — Scope. 

Section 35 contemplates also annulment cl the 
order of adjudication on the ground that a debtor 
ought not to have been adjudged insolvent and that 
the order of adjudication is invalid at its inception. 
A.I.R. 1937 Cal. 158 = I.L.R. (1937) 1 Cal. 618 = 1/1 
Ind. Cas. 280. 

Ss. 35 and 38— Scope— Proceedings under 

Ss. 35 and 38, whether allied— Rejection of appli- 
cation under S. 35, whether bar to application 
tinder S. 38— Res judicata. 

Proceedings under S. 38 are not allied to proceedings 
under S. 35 lor, whereas in the latter case, the insol- 
vent has to show that the debts have been paid in full, 
which implies that the debts have been paid along with 
interest at the contractual rate, S. 38 contemplates a 
proposal for a composition in satisfaction of debts and 
implies a reduction in the claim of the creditors. 
Consequently, rejection of an application by the 
insolvent under S. 35 does not bar a later application 
by him under S. 38 on the principle of res judicata. 
A.I.R. 1936 All. 102 = 1936 A.L.J . 44 = 1936 AAV.R. 
41 = 58 A. 655 = 160 Ind. Cas. 994. 

S. 35 — Scope of. 

If a debtor satisfies the condition laid down by the 
Act for the presentation of his insolvency petition, 
it cannot properly be said that he has abused the 
process of the Court and, therefore, ought not to have 
been adjudged insolvent within the meaning of S. 35- 
S. 35 says nothing about abuse of the process of the 
Court. 109 Ind. Cas. 636 = 1928 M.W.N. 175 = 
A.I.R. 1928 Mad. 609. 

S. 35 — Scope of— Provisions under Presi- 
dency Towns Insolvency Act. 

Reilly J.— The occasions for exercising the power 
of annulling an adjudication under the Provincial 
Insolvencv Act on the ground that it ought not to 
have been made appear to be even more restricted 
than under the Presidency Towns Insolvency Act. 
The provisions and procedure of the Provincial Insol- 
vency Act are different from those of the Presidency 
Towns Insolvency Act ; and when dealing with such 
questions under the Provincial Insolvency Act, 44 Cal. 
535 (PC.) must be followed. 108 Ind. Cas. — 
1928 M.W.N. 62 = A.I.R. 1928 Mad. 394. 


Insolvency Act, and if he succeeds in proving that the 
order of adjudication ought not to have been made, he 
will be certainly a person " interested " within the 
meaning of that section. I.L.R. (1948) 1 Cal. 131. 

9. Miscellaneous. 

— — Ss. 35 and 37 — Adjudication annulled — Vest- 
ing order under S.37. 

Where an adjudication is annulled under S. 35, no 
vesting order should be made under S. 37 except to 
the extent that any special circumstances render such 
vesting necessary. A.I.R. 1945 Med. 257 = 58 LW 
150 = (1945)-1 M.L.J. 292= 1945 M.W.N. 206 =I.L.R. 
(1946) Mad. 54. 

S. 35— Miscellaneous — Annulment of adjudi- 
cation— Assets vested in officer of Court for 
benefit of creditors— Power of officer to question 
debts entered in schedule. 

Alter annulment of an adjudication in insolvency, 
the Officer of the Court in whose hands the assets are 
vested for the benefit of the creditors, has the right 
and indeed the duty to bring to the attention of the 
Court facts which show that persons appearing in the 
list of creditors are, in fact, not creditors. This is 
not invalidating the act of the Official Reciever in 
•>dmittirg a debt, but is part and parcel of the neces- 
sary steps that must be taken for the proper adminis- 
trate of the assets with which he is charged. A.I.R 
1936 Mi d. 1 25 = 69 M.L.J. 839 = 43 L.W. 38 = 1936 
M.W.N. 56 9 = l€0 Ind. Cas. 205. 

S. 35— Miscellaneous— Legality of annulment. 

Where an application of a creditor is dismissed 
under S. 25 (1) of the Provincial Insolvency Act, 
there can be r.o order of annulment under S. 35. ]2l 
Ind. Cas. 55 = A.I.R. 1931 Nag. 109. 

S. 35 — (1907), S. 42— Miscellaneous— Object 

of Act— Failure to keep proper accounts- Reck- 
less debts. 

The benefit of Insolvency Acts, is intended for 
traders who act honestly and straightforwardly and 
according to the recognised proper mode essential 
to knowing their position but who through misfortune 
incur loss. The benefit should not be extended to 
those traders who fail to keep proper accounts or 
who deal extravagantly and contract debts recklesslv 
without any reasonable prospect of being able to pav 
them. 5 Bur. L.T. 80 = 15 Ind. Cas. 276. 


8. Who can apply for annulment. 


S. 35— Annulment of adjudication— Trans- 
feree of insolvent — If can apply. 

An order of adjudication is not conclusive against a 
transferee of the insolvent, ar.d the latter can apph 
under S. 35 of the Provincial Insolvencv Act for 

annulment of the adjudication- I-L.R. * as - 

523 = A.I.R. 1948 Nap. 385 = 1948 I^.L.J. 589. 


S. 35— Who can apply for annulment— Locus 

standi to apply for annulment— Purchaser of 

debtor’s property pending insolvency proceed! g. 


If the order of adjudication itself is challenged 
as a nullity, a purchaser of the property after the 
application for adjudication is presentee! can ' c< . 1 - 
maintain an application under S. 35. pro\incui 


S. 36— Concurrent petitions in different 

Courts— Stay of proceedings by one Court 

Such Court’s power to re-open proceedings. 

The Chief Court of Oiulh cannot pass an order of 
stay of a case pending in t lie Court of the Insolvencv 
Judge, Cawnpore, unless the direction of the Chief 
Court is confirmed by the Allahabad High Court. 
Where, upon receipt of such an order, the Cawnpore 
Court stays proceedings, without being directed to act 
under S. 36, it is authorized to re-open the proceeding 
stayed by itself. A.I.R. 1938 All. 555 = 1938 A.L.J. 
878 = 1938 A.W.R. 566 = I.L.R. (1938) AH. 800 = 
178 Ind. Cas. 75. 

S.36 — Proceedings in two Courts. 

Insolvency proceedings were started at Rawalpindi 
and subsequently at Delhi at the instance of the 
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v debtor and the Delhi creditors respectively. The 
Delhi creditors of the debtor had not only to realize a 
much larger sum than his Rawalpindi creditors, but 
had also to contest an alienation made by him. The 
Rawalpindi creditors agreed to accept part payment 
of their debts out of the sale-proceeds of the debtors' 
property situated at Rawalpindi : 

Held, that hiving regard to the peculiar circumstan- 
ces of the case it would oo proper to allow the proceed- 
ings to continue in both the Courts leaving it to them 
to decide ultimately which of them should annul the 
order of adjudication that it might mike. 109 lad. 
Cas. 648 = A.I.R. 19 2i Lah. 848. 

. S. 37. 


Synopsis. 


1. Annulment proceedings. 

2. Applicability. 

3. Construction. 

-4. Effect of annulment. 

5. Object. 

• 6. Powers and duties of appointee. 

7. Powers of Court. 

. 8. Re-vesting order. 

9. Scope. 

■.10 Miscellaneous. 


1. Annulment proceedings. 

-S. 37 — Annulment proceedings. — Stay of, 

pending enquiry under Ss. 53 and 54. 

Qjare.— It is a matter for consideration whether 
in all ordinary cases annulment proceedings shall not 
be kept pending so long as proceedings under S. 53 
or 54 are outstanding. The better view seems to be 
• that they can be under S. 27 (2). A.I.R. 1933 Nag. 
312 = I.L.R. (1940) Nag. 204 => 177 Ind. Cas. 760. 


2. Applicability. 


S. 37— Applicability 


\lthough S. 37 is applicable only to the annulling 
of the adjudication, yet its principle will apply to the 
case of discharge and on the discharge of the insolvent, 
the administration comes to an end and whatever pro- 
perty his remained has to be given back to the insol- 
vent and would not be available on the .application of 
the creditors but .s available for attachment in execu- 
♦ irxr* nf o rlprrec a^iiinst the insolvent. A.l.lv. iy44 

Mad Ins 1 57 L W. 39 = 1944 M.W.K. 37 = (1943) 
2 M.L.J. 677. 

-S. 37— Applicability. 

Annulment of any kind, irrespective of the ground 

upon which it is mid.- ‘ h * V-Tl R 

s 37. A I R. 1943 Cal. 133 = 47 C.W.N. 74 _ I L.K. 

(1943) 1 Cal. 5 = 76 C.L.J. 460 = 203 Ind. Cas. 61. . 

Ss. 37 and 28— Applicability — Object of Act 

in 1032, insolvent granted absolute discharge one 
of reasons being that no creditor had proved his 
debt— More than seven years later, on application 
of one of Official Receiver s creditors, Court 
ordering sale of Insolvent’s property by Official 
Rc ceivcr— Order, held not justified —Principle 
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of S. 37, held applied — Administration of insol- 
vency, held came to end by absolute order of 
discharge in 1932. 

The whole purpose of the Insolvency Act is that 
proceedings in insolvency shall be dealt with as ex- 
peditiously as possible, that the creditors shall be satis- 
fied as expeditiously as possible from the property 
of the insolvent, and that the insolvent shall then be 
free to start life again unburdened by his debts. 

The debtor, on his own petition, was adjudicated 
an insolvent in December 1930. In July 1932, he 
was granted an absolute order of discharge for two 
reasons — (1) because there was no mala fide conduct 
on the part of the insolvent and (2) because no cre- 
ditor had proved his debt before the Official Receiver 
and therefore, no one was entitled to oppose his 
petition for an order of absolute discharge. At the 
time of the insolvent's discharge the insolvent was 
in possession of a number of acres of wet and dry 
lands and this property was vested in the Official 
Receiver. When the order of discharge was granted 
the Official Receiver had done nothing in regard to 
the disposal of this property as there were no creditors 
properly before him. More than seven years later, 
one of the Official Receiver's creditors applied that 
the insolvent's property should be sold and the Court 
ordered that the property could be sold at the instance 
of this creditor by the Official Receiver: 

Held, that the order could not be justified as it 
amounted to a complete frustration of the intention • 
of the insolvency law : 

Held further that although S. 37, Provincial 
Insolvency Act, did not in terms apply to the circum- 
stances of the case, the principle embodied in that 
section was applicable. When an adjudication was 
annulled, it was for the Court to decide whether the 
property should continue to vest in the Official Re- 
ceiver or not. When in 1932, the Court gave as one 
reason for its order of absolute discharge the fact 
that no creditor had proved his debt that meant in 
effect that there was no chance of any administering 
of the insolvent's property. Consequently, the ad- 
ministration of the particular insolvency was brought 
to an end by the Court’s order granting the absolute 
order of discharge in 1932 and, therefore, there was 
no longer power in the Official Receiver to bring 
anv of the properties of the ex-insolvent to sale. A.I.R. 

1943 Mad. 26 = 1942 M.W.N. 55l = 55 L.W. 561 (2) 

=> (1942) 2 M.L.J. 714 = I.L.R. 1943) Mad. 213 - 
205 Ind. Cas. 569. 

S. 37 — Applicability. 

The order of discharge is not equivalent to annul- 
ment of adjudication so as to bring in the provisions 
of S. 37. The re-vesting of the property in the dis- 
charged debtor cannot take place through the opera- 
tion of S. 37. A.I.R. 1940 Lah. 304 = I.L.R.(1940) 
Lah. 458 = 42 P.L.R. 754 = 190 Ind. Cas. 211. 

3. Construction. 

S. 37 — Construction. 

While passing an order under S. 37, the Court 
should no doubt look to the language of S. 37 and pass 
an order in conformity to the same bat the matter 
is one of substance and not of form. A.I.R. 1943 
Cal. 133 = 47 C.W.N. 74 = I.L.R. (1943) 1 Cal. 5 =» 

76 C.L.J. 460 = 203 Ind. Cas. 6l9. 
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Ss. 37 ^nd 43 — Construction. 

Sections 37 and 43 cannot be interpreted in such a 
way as to favour the insolvent. A.I.R. 1941 Lah. 316 
= 43 P.L.R. 369 = I.L.R. (1942) Lah. 330 = 197 
Ind. Cas. 564. 

S. 37 — Construction — Principles of. 

Proceedings in insolvency are the creature of statute 
and the jurisdiction of the Court in insolvency is 
granted to it because it is deemed that in the case of 
an insolvent debtor, the most efficacious method of dis- 
posing of his assets is to follow the procedure laid down 
in the Insolvency Act. Apart from the Insolvency Act, 
the Court has no jurisdiction, nor has a Receiver or 
any person the right to dispose of the debtor’s property 
except in accordance with the ordinary civil law. That 
is the lirst and main consideration for the Court to 
bear in mind when construing S. 37 of the Act. A.I.R. 
1936 Rang. 284 = 14 Rang. 254 = 163 Ind. Cas. 217 
(F.B.). 

S. 37 — Construction — ‘ All acts theretofore 

done,’ significance of — Property, meaning of. 

The words “ all acts theretofore done ” in S. 37 mean 
all acts done with a view to making sales and disposi; 
tions of property, including the setting aside of trans- 
fers made by the insolvent with a view ultimately of 
making sales of the property so recovered for the 
benefit of the estate in his hands and, therefore, 
ultimately for the benefit of the creditors, even though 
the actual final disposal of the property lias not been 
made on the date of annulment of the adjudication 
and, therefore, the date on which the Receiver in 
insolvency qua Receiver ceases to exist. 

In S. 37, the word ‘ property ' is used ic its widest 
sense, that is to say, it is used in the sense not only of 
the thing which is the subject-matter of ownership, but 
includes also the dominion or the right of ownership or 
of partial onwership. The right to collect money due 
to the insolvent is ' property ’ within the meaning of 
S. 37 and it vests in the appointee under the provisions 
of S. 37, and the appointee can take necessary steps to 
realise the amount. A.I.R. 1935 Rang. 328 = M 
Rang. 63 = 158 Ind. Cas. 651. 

S. 37— Construction — ‘Property,’ meaning 

of — Right to sue, whether property. 

In S. 37, the word " property ” does not include the 
right to sue for cancellation of the transfer which 
accrued to the Official Assignee under the statute. A, 
right to sue cannot be subject of a transfer, being a 
personal right. And being a personal right specially 
granted bv law, it cannot devolve oil the trustees 
under O. 22. R. 10, Civil P.C. A.I.R. 1934 Pesh. 89 = 
152 Ind. Cas. 380. 

S. 37— Construction— ‘ As the Court may, by 

order in writing, declare,’ meaning and effect of 
— Annulment order — Effect of — Reversion of pro- 
perty to insolvent — His powers. 

The words ' as the Court may, by order in writing , 
declare * in S. 37, govern the vesting of property is the 
debtor only and mean that the vesting of the property 
in him, in the absence of any other person being 
appointed by the Court, shall be subject to any condi- 
tion which the Court may declare. It is not essential 

12 F.Y.ID. — 84 


that the condition should be declared and where it is 
not declared, property will vest in the debtor uncondi- 
tionally. A.I.R. 1933 Pat. 84 = 13 P.L.T. 775 = 12 
Pat. 163 = 141 Ind. Cas. 836. 

4. Effect of annulment. 

^S. 37 — No vesting order made on annulment 

of adjudication — Reversion of property to debtor. 

Where under S. 37 of the Provincial Insolvency Act 
no vesting order is made when the adjudication is 
annulled, the property of the debtor must be deemed 
to have reverted to him, and the Insolvency Court has 
no jurisdiction over him or over his property except 
for a limited purpose under the section. I.L.R. (1948) 
Nag. 284 = 1948 N.L.J. 112 = A.I.R. 1949 Nag. 39. 

Ss. 37 and 43 — Effect of annulment — Adjudi- 
cation annulled unconditionally — Effect — “Re- 
vert,” meaning of. 

Defendant 2 was adjudged an insolvent on February 
16, 1931. The adjudication was annulled on February 
10, 1937 under S. 43 unconditionally without a vesting 
order under S. 37. Plaintiff filed suit in 1933 against 
defendant 2 without obtaining leave of Insolvency 
Court, got decree and in execution thereof purchased 
the suit property at a court sale : 

[ Held, that once the adjudication is annulled un- 
conditionally, the effect is as if there never w r as an 
adjudication subject only tothe exceptions laid down in 
S. 37. The expression " revert " in S. 37 means that 
prior state of things are to be restored and hence the 
court sale was valid. A.I.R. 1945 Mad. 388 = (1945) 1 
M.L.J. 472 = 58 LAV. 289 = 1945 M.W.N. 745. 

S. 37 — Effect of annulment. 

On the annulment of adjudication, the insolvency 
proceedings cease, except in so far as the Insolvency 
Court may order or S. 43 of the Act which says that 
“all acts theretofore done by the Court or Receiver 
shall be valid,” may permit. A.I.R. 1944 Mad. 49 = 
56 LAV. 654 = (1943) 2 M.L.J. 492 = 1943 M.W.N. 
701 = 216 Ind. Cas. 75. 

S. 37 — Effect of annulment— Adjudication of 

A annulled — Property vested in Official Receiver 
for one year — Execution petition by creditor 
before expiry of year — Notice to A but not to 
Official Receiver — Property sold after expiry of 
year — Sale, held could not be set aside at instance 
of A. 

The adjudication of the insolvent A was annulled 
on September 10, 1935. By the same order, his 
property was directed to continue to vest in the 
Official Receiver for a period of one year. Within 
that year, on February 29, 1936, a creditor of A filed 
execution petition without impleading the Official 
Receiver and took certain preliminary steps. On 
October 15, 1936. after the property had ceased to 
vest in the Official Receiver and again vested in A, 
the property was brought to sale. A third party 
purchased it. The question was whether the sale 
could be set aside at the instance of A who had been 
fully heard in the execution application : 

Held, that as the execution proceedings were not 
void ab initio, the sale could not bo set aside except 
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on equitable grounds which did not exist. The Offi- 
cial Receiver should have been made a party and 
although the procedure in not impleading him was 
irregular, the judgment debtor A had nothing to 
complain of if he had not been given a fair hearing 
at an earlier stage because he was not a person interest- 
ed in the property : he would, of course, have good 
ground to have the sale set aside. But as he had 
notice of the execution petition and had been fully 
heard, no equitable reason existed why the sale should 
be set aside. A.I.R. 1943 Mad. 260 = (1943) 1 M.L.J. 
83 = 1943 M.W.N. 42 = 209 Ind. Cas. 309. 

S. 37 — Effect of annulment — Annulment of 

insolvency — Reversion of property to debtor — 
Joint Hindu family — Father’s insolvency annulled 
— Fund representing son’s share would be out 
of reach of Official Receiver by reason of attach- 
ment before re-vesting order begins to operate. 


A.I.R. 1942 Mad. 523 = 1942 M.W.N. 279 = 55 L.W. 
242 = (1942) 1 M.L.J. 491 = 202 Ind. Cas. 298. 

S. 37 — Effect of annulment — Reversion of 

property to debtor — Creditor realizing his dues 
under decree by attachment — Vesting order 
subsequently made, if affects such realization. 

There is no provision in S. 37 that the vesting of the 
debtor's property, when ordered later, should relate 
back to the date of annulment. Where, therefore, no 
vesting order is made when the adjudication is annulled 
and no conditions are declared by the Court, the pro- 
perties of the debtor must be deemed to have reverted 
to him, and the amount realized by the creditor by 
attachment of such property cannot be affected by any 
vesting order subsequently made. A.I.R. 1941 Mad. 
588 = (1941) 1 M.L.J. 537 = 53 LAV. 466 = 1941 
M.W.N. 350 = 199 Ind. Cas. 480. 


On the annulment of the insolvency, in the absence 
of an appointment by the Court, the property of the 
debtor reverts to him to the extent of his right or 
interest therein. When, in a joint Hindu family, the in- 
solvency of the father is annulled if the fund repre- 
senting the sons’ shares is to be regarded as in a 
limited sense the property of the insolvent, it will re- 
vert to the insolvent to the extent of his interest there- 
in and his interest is limited to the power to devote the 
fund to the payment of his just debts, which power 
will be suspended by the attachment at the instance of 
a creditor. If on the other hand, the fund is regarded 
as the property of the sons until it is actually utilised 
for the discharge of the father's debts, it will clearly 
revert to the sons from whom it was taken. In cither 
case, it will be out of the reach of the Official Receiver 
bv reason of the attachment before the re-vesting 
order begins to operate. A.I.R. 1943 Mad. 94 = 1942 
M.W.N. 470 = 207 Ind. Cas. 124. 


S. 37— Effect of annulment— Removal of 

attachment. 

Where, in execution of a decree, an attachment is 
effected and while that attachment is pending, the 
judgment-debtor is adjudged insolvent, the order of 
adjudication merely makes the attachment ineffective 
so long as the property is in the hands of the Receiver. 
The order dismissing the pending execution petition 
does not automatically raise the attachment. Hence, 
where the adjudication is annulled, the property 
re-vests in the judgment debtor with all the burdens 
which existed upon it at the time of adjudication and 
the attachment which was in abeyance comes into 
force. A.I.R. 1940 Mad. 129 = 50 L.W. 716 = 1939 
M.W.N. 1111 = (1939) 2 M.L.J. 786. 

S. 37— Effect of annulment— Official Receiver, 

if can sell leasehold rights of insolvent. 


S. 37 — Effect of annulment— Adjudication 

annulled —Debtor ceases to be insolvent — Vesting 
order under S. 37, effect of — After annulment, 
property remaining vested in Official Receiver 
on October 1, 1937 and March 22, 1938 — Debtor, if 
agriculturist within meaning of Madras Agricul- 
turists’ Relief Act— Debtor, whether has saleable 
interest in property vested in Receiver. 

The annulment of the adjudication relegates the 
debtor to the position which he occupied before he 
was adjudicated, except in so far as the vesting order 
places the residue of the properties at the disposal of the 
appointee for the benefit of the creditors. Although to 
this limited extent, the administration of the estate con- 
tinues to be in insolvency, the debtor ceases to be an 
insolvent. 


Where, therefore, after the annulment, property is 
vested in Official Receiver under S. 37 and remains so 
vested on October 1,1937 and March 22.1938 the debtor 
cannot be said to be agriculturist within the meaning 
of Madras Agriculturists' Relief Act and hence, is not 
entitled to the benefits of that Act. After the annul- 
ment, the debtor cannot be said to have a saleable 
interest in the property vested in the Official Receiver. 
The most that lie can be said to have in those proper- 
tics is a possible expectation- of a surplus, if any. 
satisfying the creditors. That cannot, however, be 
treated as a saleable interest in those properties. 


All that the Insolvency Judge can do on the annul- 
ment of the adjudication is to direct that the property 
of the insolvent should vest in a certain person. Lven 
if he passes a vesting order, the Receiver can only hold 
the property for the benefit of the creditors, and 
the creditor's would have to enforce their claim by a 
proper suit. The property cannot be sold in any case 

by the Insolvency Court. 


Where, therefore, the Insolvency Judge has annulled 
: adjudication, no further proceedings can be 
ccn by the Official Receiver for the sale of^he 

si- hold rights of the insolvent A.I.R. 1939 hah. 
3 = I.L.R (1939) Lah. 275 = 41 P.L.R. 741 - 13o 


^ pOA 


c 37 -Effect of annulment — Court annulling 

d judication and ordering sale of property in 
ecelver’s hands— No vesting order— Receiver, 
eld was subject to condition to distribute pro- 


i.*'* .. — - — # _ 

. _ rn'fi i tors 


A Receiver applied to the Court to annul the adjudi- 
cation and the adjudication was annulled. There was 
no vesting order made and no person appointed under 
S. 37 or at all. The application to annul asked that 
•• the property of the insolvents be ordered to vest m 
the Receiver as before." The order, as published in 
the Gazette, was a simple annulment order as follows ; 
order that the adjudication is annulled 
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■subject to the property in the hands of the Receiver 
which will be sold and assets will be distributed amongst 
the scheduled creditors.” The former insolvents 
asked for the return of their movable property and 
account books in the hands of the Receiver : 

Held, that the reverter was subject to the condition 
that the property would be sold and proceeds would 
be distributed among the creditors and it was all 
that was necessary. A.I.R. 1939 Nag. 203 = I.L.R. 
(1941) Nag. 410 = 1939 N.L.J. 186 = 183 Ind. 
Cas. 316. 

S. 37 — Effect of annulment. 

Where after a person is adjudged an insolvent and 
his property vested in Official Receiver by order of the 
Court the property is sold by the Receiver with the 
approval of the Court but the adjudication is subse- 
quently annulled and after such annulment the 
sale-deed is executed and registered by the Receiver, 
the sale is valid. A.I.R. 1939 Oudh 55 = 1939A.W.R. 
17 = 1939 O.W.N. 32 = 14 Luck. 404 = 179 Ind. 
Cas. 764. . , 

S. 37 — Effect of annulment on proceedings 

under Ss. 53 and 54. 

The Receiver or a creditor or the Insolvency Court 
cannot either institute or continue proceedings under 
•g. 53 or 54, once the adjudication has been annulled. 

Consequently, where the creditors apply for an 
annulment of transfer made by the insolvent during 
the insolvency, and during the pendency of the appli- 
cation, the adjudication is annulled without any 
opposition by the creditors, the creditors cannot pursue 
their application for the annulment of the transfer. 
The question of violating the proceedings under S. 37 
does not arise. The property transferred ceases to be 
the property of the debtor and the Court has no power 
to deal with it under S. 37. A.I.R. 1938 Nag. 312 = 
I.L.R. (1940) Nag. 204 = 177 Ind. Cas. 760. 

S. 37 — Effect of annulment. 

Money was deposited with a banker on current 
account. The banker was adjudged insolvent and the 
•credit or made a claim by a tender of proof of his debt. 
The adjudication was annulled and an order under 
S. 37 (1). Provincial Insolvency Act was passed. 
Payment of dividend was made to the creditor by the 
appointee. The creditor subsequently instituted a 
suit to recover the balance : 

Held, that the claim made by tender of proof of 
•debt to share equally and proportionately in the 
assets was also annulled when the adjudication was 
annulled, except in so far as any payment towards 
that claim had been made. The effect of the annul- 
ment was to remit the party whose insolvency was 
set aside, to his original situation. While the estate 
was in the hands of the appointee who must be con- 
sidered as in a position of a trustee, the time did not 
run against the creditor. A.I.R. 1938 Rang. 33o 
1938 Rang. L.R. 468 = 179 Ind. Cas. 428. 

S. 37— Effect of annulment. 

Though the annulment of adjudication will te\i\o 
the remedies of the creditors which they had before 
’the order of adjudication, any transfers made by the 


insolvent after the order of adjudication cannot be 
made valid by the annulment. 1937 O.W.N. 94. 

Ss. 37 and 43 — Effect of annulment— Termi- 
nation of insolvency proceedings — Vesting order 
under S. 37 — Whether can be made after date of 
annulment order. 

The insolvency proceedings do not automatically 
terminate with the annulment, and it cannot be said 
that by an order passed under S. 43, the Judge loses 
seisin of the matter and cannot thereafter make any 
order in those proceedings. A.I.R. 1936 Cal. 573 = 
40 C.W.N. 1229 = I.L.R. (1^37) 1 Cal. 264 = 166 
Ind. Cas. 509. 

Ss. 37 and 28 (4) — Effect of annulment — 

Annulment of adjudication of Government ser- 
vant — Creditor’s right to proceed against salary. 

Where the insolvent, a Government servant, incurs 
debts subsequent to adjudication and the creditor 
obtains a decree and subsequently, the adjudication 
is annulled but the Official Receiver has not availed 
himself of S. 28 (4), the decree-holder can proceed 
against salary obtained bv him after the annulment 
order. A.I.R. 1936 Lah.'761 (762) = 166 Ind. Cas. 
214. 

S. 37 — Effect of annulment — Duty of Court — 

Failure to pass reverting order — Effect. 

The phraseology of S. 37 clearly indicates that on 
passing an order annulling the adjudication, the Insol- 
vency Court must pass an order vesting the property 
of the insolvent in a person appointed by it and in the 
absence of such an order, the property reverts to the 
insolvent. A.I.R. 1936 Lah. 568 = 38 P.L.R. 273 = 
163 Ind. Cas. 1007. 

S. 37 — Effect of annulment — Reversion of 

property to debtor. 

Where an adjudication is annulled under S. 43, 
S. 37 comes into operation and the property of the 
debtor reverts to the debtor unless the Court directs 
that it shall vest in some other person, and if the Court 
does not make provision in this behalf, the Official 
Receiver ceases to have any right to deal with the 
debtors’ properties thereafter. A.I.R. 1936 Mad. 915 
= 1936 M.W.N. 806 = 44 L.W. 719 = 165 Ind. Cas. 
207. 

S. 37 — Effect of annulment. 

Except where there is an express provision in that 
behalf, the effect of an order annulling an order of 
adjudication is that there is no longer an insolvent 
before the Court, and the Court, subject to S. 37, is no 
longer entitled to pass orders in respect of debtor’s 
estate in its insolvency jurisdiction. A.I.R. 1936 
Rang. 284 = 14 Rang. 254 = 163 Ind. Cas. 217 (F.B.). 

S. 37 — Effect of annulment — Vesting order 

under S. 37 — Proceedings, If continue for all 
purposes. 

When an insolvency Court annuls an adjudication 
under S. 43, and also vests the insolvent’s property 
is an appointee under S. 37, the Insolvency Court 
retains full power to give directions under S. 37 as to 
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realisation and disposal of the debtor’s assets. An 
ord cr under S. 37 docs not continue the insolvency 
proceedings for all purposes. A.I.R. 1935 Mad. 826 = 
1935 M.W.N. 886 = 69 M.L.J. 364 = 42 M.L.W. 3S6 
= 58 Mad. 908 = 158 Ind. Cas. 1060 (F.B.). 

S. 37— Effect of annulment. 

Where an adjudication is annulled during the pen- 
dency of a petition filed by a creditor for setting aside 
a sale effected by the Receiver, the petition cannot be 
dismissed summarily on this ground, but should be 
proceeded with. The Court should, however, make an 
order under the latter part of S. 37 that the property 
shall revest in the Receiver if the sale is set aside. 
A.I.R. 1935 Mad. 433 = 41 M.L.W. 461 = 1935 
M.W.N. 494 = 156 Ind. Cas. 284 (2). 

S. 37— Effect of annulment — Effect on pro- 
ceedings under Ss. 53 and 54. . 

Where, soon after the dismissal of an application by 
the Receiver to set aside a transfer, the adjudication 
is annulled there is no existing insolvency upon which 
an order in favour of the Receiver or the scheduled 
creditors as such can be based. The Receiver has 
ceased to exist and consequently no appeal is com- 
f petent by the Receiver or a creditor from the order of 
dismissal. A.I.R. 1935 Rang. 498 = 160 Ind. Cas. 
861. 

S. 37— Effect of annulment — Rights of credi- 
tors to pursue their remedies. 

The consequences of annulment of adjudication are 
different to those of a discharge and on the annulment 
of adjudication, there is nothing to prevent a creditor 
from pursuing his remedy in a Court of law if his debt 
has not been scheduled in the insolvency proceedings. 

Therefore, where an adjudication is annulled after 
a composition scheme, a creditor in whose name the 
debtor had issued a cheque before adjudication is 
entitled to recover the amount due on the cheque. 
A.I.R. 1933 Lah. 187 = 34 P.L.R. 135 = 141 Ind. 
Cas. 260. 

.S. 37 — Effect of annulment. 

It is not correct to say that after the order of annul- 
ment, the insolvency proceeding comes to an end 
ipso facto. A.I.R. 1933 Pat. 84 — 13 P.L.T. / 75 = 
12 Pat. 163 = 141 Ind. Cas. 836. 

S. 37— Effect of annulment— Transfer by 

insolvent. 

Different considerations may arise if. subsequent to 
the order of annulment and before the order vesting 
the property in some other person than the insolvent, 
the latter lias made transfers of properties to a bona 
fide purchaser. Such a purchaser perhaps may not be 
affected. But the insolvent and all those persons who 
were party to the insolvency proceeding are bound by 
the order. A.I.R. 1933 Pat. 84 = 13 P.L.T. 77o = 
12 Pat. 163 141 Ind. Cas. 836. 

S. 37— Effect of annulment. 

The effect of S. 37 is to remit the party whose insol- 
vency is annulled to his original position. 

On February 24. 1926. an application was made for 
adjudicating a person as an insolvent, aad he was 


adjudicated on November S, 1927. Meanwhile, one of. 
the creditors applied for execution on June 16, 1926, 
and sold a debt on April 1, 1927. On June 14, 1928,. 
the adjudication was annulled under S. 43, and the 
purchasers claimed the amount due under the debt, 
which they had purchased objecting to its distribution 
among the creditors : 

Held, (i) that even assuming that the adjudication 
had not been annulled, the purchasers obtained a good' 
title to the debt ; 

* 

(ii) that under S. 37, the only properties of the 
debtor which reverted to him were the sale-proceeds 
and not the debt itself and the purchaser was, there- 
fore, entitled to the amount claimed. A.I.R. 1931 
Pat. 70 = 9 Pat. 945 = 130 Ind. Cas. 38. 

S. 37 — Effect of annulment. 

A creditor’s name was included in an insolvency 
petition schedule by a debtor. The adjudication was- 
annulled on acceptance of a composition scheme by 
which a surety gave undertaking to pay a certain 
dividend, and the debts due to all the scheduled 
creditors were taken into the reckoning of the amount 
for which the surety gave his bond. The creditor, who 
had no notice of this composition scheme, could not 
prove his debts before the annulment, but was after- 
wards allowed to prove them and he agreed to accept 
the composition rate. 


Held, Per Wallace J., that although the annulment 
of an adjudication puts an end to insolvent’s state of 
insolvency, it does not, in cases where the Court stilt 
retains control of the insolvent’s assets put an end to 
the insolvency proceedings within the meaning of 
S. 28. All the creditors named in the insolvency 
petition schedule must come in, on foot of the compo- 
sition which has been approved and cannot have any 
remedy independent of the insolvency proceedings. 
So any such creditor is entitled, on proving his debt, 
to be admitted on the foot of the composition to have 
his name added to those already in the scheme schedule 
under S. 39 and get his dividends at the schemes rate. 
A.I.R. 1927 Mad. 919, Expl. A.I.R. 1925 Lah. 489. 
Expl. and Diss. Ex-parte Clerk s (18S4) 13 Q.B.D. 426 
and In re. Keef (1905). 2 Iv.B. 666. 


Per Thiruvenkatachariar J.— An order of annulm- 
ent does not amount to a discharge of the insolvent 
Inch has the effect of wiping of all the debte of the 
solvent provable in insolvency. 115 Ind. Las. 815 — 
f M LAY . 23 = 1929 M.W.N. 22 = A.I.R. 1929 Mad. 
>7 = 56 M.L.J. 45S. 


S. 37 Effect of annulment on Receiver’s- 

powers. 

When the order of adjudication has been annulled 
the property of the person sought to be adjudicated 
cannot be distributed by the Official Receiver amongst 
the creditors. He must keep it in his hands for ^ the 
benefit of the proposed insolvent. 98 Ind. Cas. lObu 
= 1926 M.W.N. 950. , . .. 


w ^ 
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S. 37 — Effect of annulment. 

When an annulment is made, the debtor reverts to 
the position as he was before the insolvency. 9 Pat. 
945=A.I.R. 1931 Pat. 70. 

S. 37 — Effect of annulment. 

Where no appointment was made by the Court and 
no conditions were imposed, it would seem that the 
property would revert to the insolvent unconditionally. 
36 Ind. Cas. 324 = 3 Rang. 201 = A.I.R. 1925 Rang. 
301. 

5. Object. 

S. 37— Object. 

The object of the vesting order under S. 37 is to 
protect all the creditors who would have been treated 
fairly and equally by the Court if the insolvency pro- 
ceedings went on in normal course. A.I.R. 1936 Cal. 
573 = 40 C.W.N. 1229 = I.L.R. (1937) 1 Cal. 264 = 
J66 Ind. Cas. 509. 

S. 37— Object of S. 37. 

The sole object and intention of the Legislature in 
enacting S. 37 was to put a brake upon the ex-insol- 
vent’s activities by giving the Court a discretion, if it 
thought fit to do so, not to hand back to the debtor 
his property unconditionally or at once, but either to 
do so after imposing a condition upon him in a proper 
case which would give the creditors an opportunity to 
make good their claims in the ordinary course of law 
against the debtor, or to vest the debtor's estate in 
some person appointed by it, presumably for a reason- 
able period so that if the creditors hereafter acted with 
reasonable diligence, they would be able by attach- 
ment or otherwise to liquidate any decrees that they 
might obtain against the debtor out of the assets in the 
hands of the appointee. A.I.R. 1936 Rang. -64 — 1 
R. 254 = 163 Ind. Cas. 217 (F.B.). 


S. 37— Object of. 


Section 37 was intended to vest the insolvent 
debtor’s admitted properties in some third person lor 
the purpose of making them available to the credit? s 
while in the meanwhile avoiding the debtor being 
called an insolvent. A.I.R. 1931 Mad 10 =1930 
M.W.N. 673 = 32 M.L.W. 446 = M.L.J. /10 

3 29 Ind. Cas. 36. 

6. Powers and duties of appointee. 

S. 37— Person appointed under— Right to 

ask for possession of debtor’s property— Order 
by court for possession — Propriety. 

An order under S. 37, Provincial Insolvency Act. 
has not the effect of continuing the » n s olv ^ncy pro- 
ceedings for all purposes, but the person appointed 
unde? the section P 1ms such powers as are nec^arily 

4 -nolied bv the vesting order and as may be necessary 
for carrying out the direction, of the * court m connec- 
tion with the realisation and dentation of the 
debtor’s propertv in accordance with the \ct. hen 
the propertv of the debtor has vested in appointee 

he is entitled to ask the court for Vf****™°*™ 
property when delivery of possession is obstructed 
other persons and the Court can order possession to be 


delivered to him. 25 Pat. 286 = A.I.R. 1947 Pat. 
239 = 13 B.R. 551. 1 ■ 

I •* V • J •. J -• 

S. 37 — Powers and duties of appointee — 

Vesting of insolvent’s property on annulment of 
adjudication — Powers of Receiver — Right to en- 
force claim for contribution. 

Where certain properties are vested in a Receiver 
under S. 37 of the Provincial Insolvency Act on the 
annulment of an adjudication his powers in respect of 
such properties need not be expressly conferred by 
the order made under S. 37 ; they may be such as are 
necessarily implied by the vesting order and the 
receiver will have in respect of such properties the 
powers he had in respect of the insolvent's properties 
generally before the date of the annulment. The 
Receiver would be entitled to maintain a suit to 
enforce a claim for contribution possessed by the 
insolvent. 1948 M.W.N. 495 (2) = 61 L.W. 409 = 
A.I.R. 1949 Mad. 19 = (1948) 1 M.L.J. 473. 

S. 37 — Powers and duties of appdintee. 

When an order adjudicating a debtor insolvent has 
been annulled by the Insolvency Court under S. 43, 
for the failure of the insolvent to apply for his dis- 
charge within the time allowed to him by the order ai 
adjudication, the custodian of the property of the 
debtor appointed by the Insolvency Court under 
S. 37 can continue an application which had been 
made by the Receiver in insolvency under Ss. 53 and 
54 for setting aside a fraudulent alienation. A.I.R. 
1944 Bom. 72 = 45 Bom. L.R. 1069 = 211 Ind. Cas. 
615. 

S. 37 — Powers and duties of appointee. 

A Receiver appointed on annulment of adjudication, 
though he does not enjoy all the powers which a 
Receiver appointed has under the Act, yet is em- 
powered to sell the properties without the permission 
of the Court. A.I.R. 1944 Mad. 318 = 57 M.L.W. 
157 = (1944) 1 M.L.J. 221 = 1944 M.W.N. 164 = 
217 Ind. Cas. 379. 

S. 37 — Powers and duties of appointee. 

The Receiver or other person appointed to continue 
the administration of the property after annulment 
has only such powers as are necessarily implied by the 
vesting order, which are to carry out the directions 
of the Court, which directions should, as far as the 
realisation and distribution of the debtor's property 
are concerned, be in accordance with the provisions of 
the Insolvency Act. It is not necessary for the 
Official Receiver or other person appointed to apply 
to the Insolvency Court for directions with regard to 
powers that are obviously intended to be conferred 
by the order vesting the property in the Official 
Receiver. The principal purpose of continuing the 
property in the Official Receiver is that he might sell 
the property and distribute the proceeds. That power 
must be implied from the order itself. A.I.R. 1943 
Mad. 266 = 1943 M.W.N. 134 = (1943) 1 M.L.J. 127 
= 56 L.W. 125 = 210 Ind. Cas. 460. 

S. 37 — Powers and duties of appointee — 

Hindu Joint family property — Son’s share atta- 
ched before vesting of father’s assets in Official 
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Receiver — Official Receiver cannot sell son’s 
share or utilize proceeds thereof to extent of 
attachment. 

The attachment of the sons' shares in Hindu joint 
family property automatically prevents the father 
from exercising over those shares his power to sell the 
property and utilise the proceeds for the discharge of 
his own just debts. Similarly, when the shares of the 
sons have been attached by a creditor before the 
father’s assets vest in the Official Receiver, the vesting 
in the Oilicial Receiver of the power of the father to 
dispose of his sons' shares for the payment of his own 
debts cannot enable that power to be exercised over 
the properties so attached. Hence, when at the time 
ol the re-vesting order, the sons’ shares are under an 
attachment by a creditor, the re-vesting order would 
give to the Oilicial Receiver no power to sell those 
shares or to use the proceeds of those shares for the 
satisfaction of the other debts of the father to the 
extent of the attachment. A.I.R. 1943 Mad. 94 = 
1942MAV.N. 470 = 207 Ind. Cas. 124. 


S. 37— Powers and duties of appointee — 

Sale without impleading appointee — Legality. 

The only person entitled to represent the estate is 
the appointee under 5. 37. A sale held without him 
©n record is a sale without the estate being represented 
in the execution proceeding and is, therefore, null and 
void. A.I.R. 1942 Mad. 371 = 1942 M.W.X. 114 = 
(1942) 1 M.L.J. 311 = 203 Ind. Cas. 516. 

S. 37 —Powers and duties of appointee. 

The persons in whom property vests under S. 37 
have full power to deal with the property vested in 
them and can proceed to distribute the estate. A.I.R. 
1941 Lah. 316 - 43 P.L.K. 369 = I.L.R. (1942) Lah. 
330 = 197 Ind. Cas. 564. 


S. 37 -Powers and duties of appointee. 

Tile question whether one creditor is entitled to 
appropriate the monev which is intended for the 
distribution among all tin- creditors in priority to other 
cr -diwr* can onlv be adjudicated in the presence oi 
th,. creditors bv the Court which has jurisdiction in 
in* lv< nev and the Oilicial Receiver cannot be held 
t, represent the creditors in regard to the decision on 
tins question of priority. A.I.R. 1941 Mad. /53 — 
1941 M.W.X. 489 = 200 Ind. Cas. 492. 

37 —Powers and duties of appointee — Vets- 

ino of assets of insolvent in Official Receiver- 
Execution proceeding against assets— Official 
Receiver, position of. 

\V)j( rr> in the execution proceedings against the 
ins'-lv ent's ass« ts after the vesting of the same in the 
Official Ktceivi r under S. 37. the Oilicial Receiver acts 
in the belief that he held the property vested m him 
for the benefit of the insolvent and as liis property, he 
cannot be deemed to have represented the creditors in 
the execution proceedings, and any order passed against 
him m those proceedings cannot be held to be an order 
<1 hi a representative capacity against him so as 
to bind the creditors. The order can only be said to 
bmd the Oilicial Receiver in his individual capacity, 
that is, as representing the debtor, if at all he repre- 
sented him. A.I.R. 1941 Mad. 753 = 1941 M.W.X. 43t 
= 200 lud. Cas. 492. 


S. 37 — Powers and duties of appointee. 

The person in whom the property is vested under 
S. 37 is in the position of a trustee for the creditors- 
and in such a character, he has the power and is under 
the duty of administering the assets vested in him 
fairly and equally amongst all the creditors and in this 
matter he has to guide himself by the rules of admini- 
stration contained in the Insolvency Act. A.I.R. 
1936 Cal. 573 = 40 C.W.X. 1229 = I.L.R. (1937) 1 
Cal. 264 = 166 Ind. Cas. 509. 

S. 37 — Powers and duties of appointee — His- 

function — Whether necessary party in suits. 

Unlike a Receiver, an appointee is an unnecessary 
party to a suit in respect of debts proved in insolvency 
before annulment as his only duty is to be the cus- 
todian of the property so that it may be attached in 
his hands when decrees are obtained against the 
debtor. He is not even a proper party, as he could in 
no event pay up money except to persons who have 
obtained decrees and he is bound to do that whether 
he is a party to the decrees or not. A.I.R. 1936 Rang. 
338 = 164 Ind. Cas. 412. 


S. 37— Powers and duties of appointee— 

Whether limited to holding asset pending suit 
against debtor’s property— Whether has power to- 
distribute assets vested in him to creditors or ta 
anybody else. 

The power of a person appointed under S. 37 (1) is 
limited to holding the assets pending suits against the 
property by the creditors, and he has no power to 
realize and distribute the assets among the creditors 
with or without directions to that effect by the Court. 
Although the appointee under S. 37 (1) is under a 
duty to take steps to preserve the estate of the debtor 
which vests in him, he has no right under the Insol- 
vency Act to distribute the assets vested in him to the 
general body of creditors or to anybody else. A.I.R. 
1936 Rang. 2S4 = 14 Rang. 254 = 163 Ind. Cas. 

217 (F.B. ). 


S. 37 — Powers and duties of appointee. 

The person appointed under S. 37 has no longer, by 
the mere fact of his appointment, the powers which a 
Receiver has under the Act. He has only such powers 
as are necessarily implied by the vesting order winch 
are, to carry out the directions of the Court and those 
directions, should, so far as the realisation and d '* t 
bution of the debtor's property are concerned, be in 
accordance with the provisions of the Iusol\enc> Act. 

Where an application by the .Official ' under 

5* ind 54 is already pending when tlu order ol 
n men Ts passed under S. 43. and the person 
appointed under S. 37 is the Official Receiver who was 
Receiver under the Act before the annulment, the 
Receiver can continue to pursue Ins remedy. He can- 
not however, initiate proceedings under Ss. 53 I and 
?4 after the annulment. A.I.R. 1*35 Mad. 826 = 
1935 MAV.X. 886 = 69 M.L.J. 364 = 42 L.W. 386 = 
Mad. 908 = 153 Ind. Cas. 1060 (F.B.). 


s. 37 — Powers and duties of appointee — 

Status of appointee. 

/ There is nothing in the Act which says that the 
appointee is to be ranked lower than an ordinary 
bailee. In this case, he is somewhat in the nature ot 
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bailee for hire or reward, because provision has been 
made for the drawing of commission. Executing a 
decree and thereby preventing the right to draw the 
money being completely lost is a normal procedure in 
safeguarding the estate in his hands so that creditors 
may later on have recourse to it. There is, therefore, 
no legal reason why he should not take the very proper 
course of executing a decree in favour of the Receiver 
in insolvency. A.l.R. 1935 Rang. 328 = 14 R. 63 = 
158 Ind. Cas. 651. 

Ss. 37, 43 and 64 — Powers and duties of 

appointee — Annulment of adjudication — Order 
vesting property in Official Assignee — Winding- 
up of estate — Procedure — Power to issue notices 
calling for claims. 

Where an adjudication is annulled under S. 43, and 
an order is made vesting the property of the insolvent 
in the Official Assignee undes S. 37, Official 
Assiguee should proceed to divide the amounts 
in his hands amongst the creditors whose claims 
have been admitted and entered in the schedule. 
He has no power to proceed under S. 64 and R. 24 (2) 
and issue notices calling for claims. A.l.R. 1931 Sind 
31 = 25 S.L.R. 367 = 129 Ind. Cas. 898. 

S. 37 — Powers and duties of appointee — 

Transferability of property vested under. 

Persons vested with property under S. 37 or trustees 
under S. 39, Insolvency Act, have full power to deal 
with the property vested in them. A.l.R. 1925 Sind 159, 
Foil. 108 Ind. 'Cas. 603 = 10 L.L.J. 180 = A.l.R. 
1928 Lah. 453. 

7. Powers of Court. 

S. 37 — Powers of Court — Proof of debts not 

already proved. 

The Court when passing the order under S. 37 retains 
control over the property of the debtor to the extent 
required to see that the distribution of the assets is 
made fairly between all the creditors of the insolvent. 
Hence creditors who had not already proved their 
claim in the insolvency can prove thojsame after the 
passing of the vesting order under S. 37. A.l.R. 1944 
Mad. 150 = 56 L.W. 746 = 1943 M.W.N. SI 1 = (1943) 
2 M.L.J. 655 = 212 Ind. Cas. 319. 

S. 37 — Powers of Court. 

From the date of the vesting order under S. 37, the 
funds of the insolvent pass completely under the dispo- 
sal of the Insolvency Court to be administered accord- 
in' 7 to the provisions of the insolvency law, and it is 
competent to that Court to direct a refund of anv sum 
of money taken away by a creditor who is amenable to 
its jurisdiction in excess of what he is justly entitled to. 
The order o f the executing Court that certain decree is 
executable against the insolvent's assets does not. in 
anv wav affect the power of the Insolvency Court over 
the funds at its disposal. A.l.R. 1941 Mad. 753 = 
1941 M.W.N. 489 = 200 Ind. Cas. 492. 

S. 37— Powers of Court. 

Where the Court passes a vesting order under S. 37 
restricted in a specific way, e.g., by prescribing that 
the property is to be held for the satisfaction of one 
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particular debt only, it cannot, on some future date, 
pass a fresh order removing those restrictions and 
providing for an entirely new scheme for the distribu- 
tion of the assets by directing payment towards other 
debt. The Court has no jurisdidtion to alter its order 
merely because it is said to have worked hardship on 
some of the creditors. Its powers in respect of that 
order must be taken to be confined to the power to give 
such directions as are necessary to carry out its inten- 
tion. A.l.R. 1940 Mad. 724 ='l940 M.W.N. 420 = 51 
L.W. 612 = (1940) 1 M.L.J. 932. 

S. 37 — Powers of Court— Duty to order 

annulment. 

When an adjudication has taken place under the 
Prov. Insol. Act and it has been shown that no act 
of insolvency has been committed, the Court has no 
discretion in the matter. It must annul the adjudi- 
cation. A.l.R. 1940 Mad. 375 = (1940) 1 M.L.J. 
228 = 51 L.W. 231 = 1940 M.W.N. 157 = I.L.R. 
(1940) Mad. 441 = 189 Ind. Cas. 573 (F.B.). 

S. 37 — Powers of Court — Court, if can proceed 

to distribute assets of insolvent among creditors 
— Proper procedure. 

Section 37 (1) does not allow an Insolvency Court on 
annulling an insolvency to proceed to distribute the 
assets of the insolvent among any of the creditors. The 
distribution of assets is a proceeding in insolvency, 
and by annulling the insolvency, it means that the 
Court will not proceed with the insolvency. Therefore, 
the course open to the Court is either to return the pro- 
perty to the insolvent on condition that he furnishes 
security which will make it available to the creditors 
or for some other reason the Court may direct the 
property of the insolvent in the hands of Receiver to 
vest in a certain person. The words " to vest in such 
person ’’ do not mean distribution of assets amo:-.g the 
creditors. A.l.R. 1940 Oudh 260 = 1940 O.W.N. 400 
= 1940 A.W.R. 198 = 15 Luck. 471 = 187 Ind. 
Cas. 729. 

. S. 37 — Powers of Court. 

• 

Where the bankruptcy is annulled, the authority of 
the Court will survive so far as may be necessary to 
complete the acts which were incomplete at the date 
when the order of annulment was passed. A.l.R. 1939 
Oudh 55 = 1939 O.W.N. 32 = 1939 A.W.R. 17 = 14 
Luck. 404 = 179 Ind. Cas. 764. 

S. 37 — Powers of Court — Vesting order 

passed subsequent to order of annulment — 
Validity. 

The order of the Court to the effect that the right, 
title and interest of the insolvent in the properties 
shall re-vestinthe Official Receiver and that he should 
sell the same and distribute the proceeds among the 
creditors passed after the annulment is valid. A.l.R. 
1938 Mad. 752 = 1938 M.W.N. 455 = 47 L.W. 587 = 
(1938) 1 M.L.J. 824 = 179 Ind. Cas. 564. 

S. 37 — Powers of Court. 

When the property of an insolvent is vested in the 
Official Receiver or any other appointee under S. 37, it 
is the Insolvency Court which retains control of it and 
the Insolvency Court must direct its disposal in the 
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interests of the general body of creditors. It is not 
open to a creditor to attach the insolvent’s property 
in the Official Receiver’s (or appointee's) hands. 
A.I.R. 1935 Mad. 835 = 1935 M.W.N. 677 = 69 M.L.J. 
196 = 42 L.W. 446 = 59 M. 62 = 157 Ind. Cas. 917. 

S. 37 — Powers of Court — Modification of 

order to protect creditors. 

The order of annulment, on failure to apply for dis- 
charge is intended to punish the insolvent by with- 
drawing from him the protection which he gets by the 
order of adjudication and if, while passing the order of 
annulment, the Court, by some oversight or other, 
fails to pass orders for the protection of the creditors, 
there is no reason why the Court cannot do so when the 
mistake is pointed out to it, and there is nothing in the 
Prov. Insol. Act to prevent it. A.I.R. 1933 Pat. 84i 
= 13 P.L.T. 775 = 12 Pat. 163 = 141 Ind. Cas. 836. 

— ■ — S. 37 — Powers of Court — Power to make 
supplementary orders. 

An order of annulment without making provision for 
the protection of the creditors is an order which would 
defeat the ends of justice and lead to an abuse of the 
process of the Court, and the Court is perfectly entitled 
to exercise its inherent powers by making supplemen- 
tary orders. A.I.R. 1933 Pat. 84 = 13 P.L.T. 775 = 
12 Pat. 163 = 141 Ind. Cas. 836. 

Ss. 37, 43 and 53 — Powers of Court — Failure 

to apply for discharge— Annulment of adjudica- 
tion —Proceedings for avoiding fraudulent trans- 
fers, whether abate — Power of Court to direct 
continuation of such proceedings — Order vesting 
property in Receiver, effect of. 

Section 37 is intended to permit a Court to direct as 
one of the conditions of the annulment of an adjudi- 
cation under S. 43 that proceedings begun with its 
permission under S. 53 or S. 54 shall not automatically 
cease because of the annulment, but may be continued. 
Such a direction, however, cannot be inferred from a 
mere order vesting the property in the Official Receiver 
where it was not the Official Receiver who was main- 
taining. the proceedings under S. 53 but a creditor. In 
the latter case, a specific direction permitting the pro- 
ceedings instituted by the creditor to be continued is 
necessary. A.I.R. 1932 Mad. 731 = 63 M.L.J. 414 = 
36 L.W. 655 = 1932 M.W.N. 1105 = 139 Ind. Cas. 
574 (2). 

S. 37 — Powers of Court — Failure to apply for 

discharge — Annulment of adjudication — Distri- 
bution of assets among creditors, legality of — 
Proper procedure. 

Section 37 does not allow an Insolvency Court on 
annulling an insolvency to proceed to distribute the 
assets of the insolvent among any of the creditors. The 
proper course open to the Court is either to return the 
property to the debtor on condition that he furnishes 
security which will make it available to the creditors to 
take their remedy under the ordinary civil law or 
pending such security, or for some other reason the 
Court may direct the property of the insolvent in the 
hands of the Receiver to vest in a certain person. But 
the words " to vest in such person," do not mean 
distributing the property among the creditors. A.I.R. 
1931. All. 71 = 1931 A.L.J. 18 = 53 A. 313 = 134 
ln«l. Cas. 848. 


S. 37 — 7. Powers of Court!. 

S. 37 — Powers of Court. 

Whenever the effect of the insolvents’ failure to 
apply for discharge within the time prescribed is to 
prevent any inquiry into an allegation of fraudulent 
conduct, the Court can take hold of the fact and extend 
the time for applying for discharge. A.I.R. 1931 Mad. 
10 = 32 L.W. 446 = 1930 M.W.N. 673 = 59 M.L.J, 
710 = 129 Ind. Cas. 36. 

S. 37 — Powers of Court— Order vesting 

property in Receiver — Failure to apply — On 
annulment under S. 43 vesting order in Official 
Assignee for benefit of creditors is valid. 

Upon the annulment of adjudication under S. 43 
the Court is competent to order under S. 37 that the 
property shall vest in the Official Assignee or any 
other person for the benefit of creditors. Case Law 
discussed. 31 M.L.W. 546 = A.I.R. 1930 Mad. 
520 = 58 M.L.J. 658. 

S. 37 — Powers of Court- -Order vesting 

property in Official Receiver. 

On an annulment of adjudication under S. 43 owing 
to the failure of the insolvent to apply for his dis- 
charge within the specified time the property of the 
insolvent does not necessarily revert to him. Under 
S. 37 the Court should, in proper cases, order the 
property to vest in the Official Receiver. In this way 
the insolvency proceedings not having come to an end, 
the proceedings started before the annulment by the 
Official Receiver to set aside a mortgage under S. 54 
must be deemed to be pending, and, therefore, can be 
continued after the annulment. 122 Ind. Cas.351 = 
52 Mad. 648 = 1929 M.W.N. 489 = 29 M.L.W. 649 = 
A.I.R. 1930 Mad. 278 = 57 M.L.J. 116. 

8. Re-vesting Order. • • 

S. 37 — Vesting under — Effect — Insolvency pro- 
ceedings if continued. See Pro. Insol. Act (V of 1920) 
Ss. 78 (2), Proviso and 37. (1949) 1 M.L.J. 209 = 

A.I.R. 1949 Mad. 683. 

Ss. 37 and 43 — Re-vestlng order — Annulment 

of adjudication on failure of insolvents to apply 
for discharge In time — Revesting of the proper- 
ties in insolvents — Legality. 

When an adjudication is annulled on the ground 
that the insclvents had not fulfilled their duty by 
applying for their discharge within the time fixed 
by the Court it would not be a proper exercise of 
discretion for the Court to re-vest the properties in the 
insolvents, for that would be allowing the insolvents to 
take advantage of their own default. It is obvious 
from the provisions of the Provincial Insolvency Act 
that the creditors who had already proved their debts 
would be seriously prejudiced by such an order as 
under S. 61 (5) of the Provincial Insolvency Act such 
creditors alone would be entitled to be ratcably paid 
out of the amount realised by the assets of the insol- 
vents. if the administration in insolvency were to 
continue. Whereas if the properties were re-vested in 
the insolvents there would be nothing to prevent other 
creditors who had obtained decrees subsequent to the 
annulment to come under S. 73, C.P. Code, and claim 
rateable distribution out of the assets realised in 
execution of any dccrco against the insolvents. 1948 
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M.W.N. 457 «= 59 L.W. 349 = A.I.R. 1946 Mad. 388 = 
227 Ind. Cas. 525 = (1946) 1 M.L.J. 262. 

S. 37 — Re-vesting order. 

An order under S. 37 vesting the property in some 
person need not be simultaneous with the order of 
annulment. It can be made afterwards. (1946) 12 
Cut. L.T. 62. 

Ss. 37 and 35 — Re-vesting order — Adjudica- 
tion annulled — Vesting order, when should be 
made. 

Where an adjudication is annulled under S. 35, no 
vesting order should be made under S. 37 except to the 
extent that any special circumstances render such 
vesting necessary. A.I.R. 1945 Mad. 257 = 58 L.W. 
150 = (1945) 1 M.L.J. 292 = 1945 M.W.N. 206 = 
I.L.R. (1946) Mad. 54. 

S. 37 — Re-vesting order — Scheme of com- 
position approved by Court — Vesting order, if 
can be made — Bankruptcy proceedings, whether 
continue. 

When the Court has approved of a scheme of com- 
position, a vesting order can certainly be made, and in 
such cases, there is continuance of the bankruptcy pro- 
ceedings though in another form. The control of the 
Court is still retained and the proceedings are moulded 
on the terms of the composition under the direction of 
the Court. A.I.R. 1943 Cal. 133 = 47 C.W.N. /4 = 
I.L.R. (1943) 1 Cal. 5 = 76 C.L.J. 460 = 206 Ind. 

Cas. 619. 


S. 37 — Re-vesting order— What is. 


Where, the Court, after dismissing the application 
for discharge for non-prosecution annuls the adjudi- 
cation and directs the Official Receiver to deal with the 
insolvent's property and proceed with the sale the 
order must be taken to have been passed under b. M 
vesting the property in the Official Receiver after an- 
nulling the adjudication under S. 43 (1) and will not be 
set aside merely because there are no clear words to 
show that the Official Receiver was made the appointee 
under S. 37 in whom the property of the debtor was to 
vest. A.I.R. 1943 Cal. 133 = 47 C.W.N. 74 - I.L.R. 
(1943) 1 Cal. 5 = 76 C.L.J. 460 = 206 Ind. Cas. 619. 

S 37 Re- vesting order-— Attachment before 


re-vesting — Creation of charge. 

An attachment of the insolvent’s property before the 
passing of a re-vesting order creates no charge and 
hence cannot prevent the property from _ being availa- 
ble to the Official Receiver, rhe attachment cannot 

make the property which belonged to . Q4 iq 4 o 
anytheless his property. A.I.R 1943 Mad. 94 = 1942 

M.W.N. 470 = 207 Ind. Cas. 124. 

S. 37— Re-vesting order— Effect— Property 


■does not revert to insolvent. 

When there is an order under S. 37. v «s t,n S. the 
property in some one other than the de • ,, 

" reversion of the debtor's property to h,mself. The 

appointee continues to be subject to Those 

the Insolvency Court which appointed him. . 1 hose 

directions relate to the property of .. an( j 

should be given in accordance with the policy and 


provisions of the Insol, Act. A.I.R. 1942 Mad. 371 = 
1942 M.W.N. 114 = (1942) 1 M.L.J. 311=203 

Ind. Cas. 516. ■ ul '- i f 1 ' 

S. 37 — Re-vesting order — Effect. 

Until the property is again re-vested in the insolvent, 
the insolvent has no title to the said property. On 
annulment of the adjudication, S. 37 provides that 
the property may re-vest in the insolvent provided 
the Court does not vest the property in any person 
whom it appoints. Therefore, if the Court chooses to 
appoint a person, and vests the property in him, the 
insolvent gets no title to the said property by reason 
of the said annulment. The property comes complete- 
ly under the Insolvency Court and can only be dis- 
posed of under its direction and can only be distributed 
equally among all the creditors whose debts have been 
duly proved and no one creditor has got a right to 
appropriate the money of the insolvent to the exclu- 
sion of the other creditors. Thus, there is a statutory 
trust created by virtue of the order under S. 37 in 
favour of the creditors. Thus a creditor who obtains 
a decree against the property in the hands of the 
Official Receiver can have satisfaction of the decree 
from the moneys in the hands of the Official Receiver 
in accordance with the provisions of the insolvency 
law. A.I.R. 1941 Mad. 753 = 1941 M.W.N. 489 = 
200 Ind. Cas. 492. 

S. 37 — Re-vesting order. 

Subsequent to vesting under S. 37, one of creditor 5 
who had proved his debt filing suit against insolvent 
and Official Receiver for recovery thereof and obtaining 
decree — Application by Official Receiver for expung- 
ing debt on which decree was obtained on ground that 
it was bogus and for refund — High Court holding said 
debt could not be expunged — Relief as to refund must 
also be deemed to have been negatived — High Court 
decision, held binding on creditors. A.I.R. 1941 Mad. 
753 = 1941 M.W.N. 489 = 200 Ind. Cas. 492. 

S. 37 — Re-vesting order— Time for making. 

A vesting order under S. 37 can be made after the 
date of the annulment order. A.I.R. 1936 Cal. 573 = 
40 C.W.N. 1229 = I.L.R. (1937) 1 Cal. 264 .-= 166 
Ind. Cas. 509. 

Ss. 37 and 43 — Re-vesting order — Annulment 

of adjudication — Order vesting property in Re- 
ceiver — Creditor obtaining decree against debtor 
subsequent to annulment, whether entitled to 
share in property in Receiver’s hand. 

The rule that, if upon the annulment of an adjudi- 
cation, the property of the debtor is made to vest in the 
Official Receiver or any other appointee, the property 
of the debtor is held by the Official Receiver or the 
appointee for the benefit of the whole body of the 
creditors of the insolvent does not mean that the 
debtor's property can only be distributed amongst those 
who would be entitled to it under the provisions of the 
Insolvency Act, that is amongst those whose debts are 
provable in the insolvency. The scheme of S. 37 is to 
enable an orderly distribution of the assets of the 
insolvent and to place those assets at the disposal of 
all those creditors who would be able to proceed 
against the debtor if the property had reverted to him 
and a creditor who holds a debt which came into 
existence subsequent to adjudication may also share 
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in the distribution. A.I.R. 1935 Mad. 931 = 1935 
M.W.N. 733 = 69 M.L.J. 856 = 58 M. 1014 = 43 
L.W. 71 = 157 Ind. Cas. 1007. 

S. 37 — Re-vesting order — Effect of. 

W hen a vesting order is made, the whole of that pro- 
perty in the hands of the Receiver in insolvency passes 
to the appointee, if there is one. If no appointee has 
the property vested in him, that property reverts to the 
debtor, but only to the extent of his right or interest 
therein and that must mean the extent of his right or 
interest as it existed on the date of his adjudication. 
A.I.R. 1935 Rang. 328 = 14 R. 63 = 158 Ind. Cas. 651. 

S. 37 — Re-vesting order. 

A Court has no option but to annul an adjudication 
when an insolvent fails to apply for an order of dis- 
charge within the time specified by the Court. But, 
with a view to protect the creditors the Court should 
pass an order under S. 37, Act 5. 1920, vesting the 
property ol the debtor in a person appointed l»v it. 
A.I.R. 1926 Lah. 370 and 94 I.C. 234, Foil. 100 Ind. 
Cas. 137 = A.I.R. 1927 Lah. 914. 


9. Scope. 

Ss. 37 and 78 (2) —Scope — Unconditional order 

annulling adjudication — Absence of order 
vesting properties in any one — Effect — Power of 
Court to make order subsequently to make 
debtor’s assets available for distribution to 
creditors on creditor's application — S. 78 (2), if 
bar. 

In spite o 1 the fact that the Insolvency Court passes 
an unconditional order of annulment on the failure 
of the insolvent to apply for discharge within the 
time rixed and that no order vesting the properties 
of the debtor in an appointee of the Court is passed 
simultaneously with the order ol annulment, the 
Insolvency Court still retains seisin over the pro- 
perties of the debtor and may make an order relating 
tj tw> properties and make the assets available for 
distribution among the creditors. The fact that 
m tiie abs nice of any conditions imposed by the 
Court, the properties automatically vest in the debtor, 
under b. 37 of the Provincial Insolvency Act, on 
the annulment of the adjudication does not make the 
Court functus officio so .is to be incapable of passing 
a subsequent order, making the debtor's properties, 
formerly Nested in the Insolvency Court, available 
for distribution among the creditors. S. 78 (2) of 
the Act is no bar to the exercise of this power by the 
Insolvency Court. S. 78 (2) only provides for exclu- 
sion ol the period of the insolvency proceedings in 
Computing limitation for a suit or an application, 
and the provision as to limitation in that section is 
no bar to tlu* exercise <>f the power by the Court, 
which has jurisdiction to make such orders as it may 
n hoo>e to make on the application of a creditor. 
1936 Cal. 573: 1933 Pat. 84. Rel. l.L.R. (1950) Cut. 
117 = A.I.R. 1950 Orissa '233. 

S. 37 (I) —Scope — If retrospective — Operation 

of, when begins. 

Section 37 (1) is an express provision saving the 
intermediate sales, disposition of property and pay- 


ments duly made or acts done before the annulment 
order whether made by the Court or the Receiver. 
This provision would be unnecessary if the reverter 
is not to be given retrospective effect. If retrospective 
effect is to be given, it must date back to the date of 
the insolvency petition. A.I.R. 1945 Mad. 388 = 
(1945)-1 M.L.J. 472=58 L.W. 289 = 1945 M.W.N. 745. 

S. 37 — Scope. - • * -■ i -■ 

Section 37 which provides that when an adjudica- 
tion is annulled, all acts therefore done by the Court 
or Official Receiver shall be valid, only means that the 
order of annulment will not invalidate them, and not 
that they acquire a degree of sacrosanctit)' and im- 
munity from attack by way of appeal which they 
could not have possessed had there been no order by 
annulment. A.I.R. 1935 Mad. 433 = 41 L.W. 461 = 
1935 M.W.N. 494 = 156 Ind. Cas. 284 (2). 

-S. 37 — Scope — Applicability to composition. 

scheme — Adjudication annulled — Debtor’s pro- 
perty vesting in third person by order of Court — 
Transfer of the property by debtor — Validity. 

Section 37 lays down that where an adjudication is- 
annulled, the property of the debtor who was adjudi- 
cated insolvent shall vest in such person as the Court 
may appoint, or in default of any such appointment, 
shall revert to the debtor to the extent of his right or 
interest therein on such conditions (if any) as the 
Court may, by order in writing, declare. The provi- 
sions of S. 37 are applicable to composition scheme 
by virtue of S. 39 of the Act. A transfer made bv 
the debtor of property which has vested by order of 
Court in a third person is, therefore, wholly ineffectual. 
A.I.R. 1934 Lah. 394 = 35 P.L.R. 52‘2 = 150 Ind. 
Cas. 74. 

Ss. 37, 43, 53, 54 and 75 — Scope — Application 

by creditor to set aside alienation — Expiry of 
time for applying for discharge — Annulment of 
adjudication and order vesting alienated pro- 
perty in creditor, legality of— Appeal by alienee, 
competency of — Proper order to be passed — 
Power to extend time for applying for discharge. 

Certain persons were declared insolvents. An appli- 
cation was liled for setting aside an alienation made by 
them. While the petition was pending, the period 
given to the insolvents for applying for an order of dis- 
charge expired and on the expiry of the period, the 
Court passed suo motu an order annulling the adjudi- 
cation. No notice was given either to the insolvents 
or to the creditors or to one of them specially autho- 
rised to conduct the proceedings in respect of the 
alienations. The particular creditor who was so 
authorised then liled an application for review of the 
order annulling adjudication. On this petition the 
Subordinate Judge passed an order modifying the 
order of annulment and ordering that the right, 
title and interest of the insolvents in the properties- 
in dispute shall vest in that creditor. The alienee 
filed an appeal which was dismissed as incompetent : 

Held, (i) that the alienee was a party aggrieved by 
the order of the Subordinate Judge and was entitled 
to prefer an appeal to the District Judge ; 

(ii) that the order vesting the alienated proper- 
ties in the creditor who was carrying on the proceedings 
was uot one contemplated by S. 37 and was irregular; 
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(iii) that the proper order to be passed under the 
circumstances was to set aside the order of annulment 
and to extend the time for applying for discharge. 
A.I.R. 1931 Mad. 10 = 32 LAV. 446 = (1930) MAV.N. 
673 = 59 M.L.J. 710 = 129 Ind. Cas. 36. 

10. Miscellaneous. 

S. 37 — Appeal. 

An appeal does lie from an order passed under 
S. 37, Act 5, 1920. 100 Ind. Cas. 137 = A.I.R. 

1927 Lah. 914. 

Ss. 37 and 67 — Miscellaneous. 

Insolvency of father — Sale of son’s shares for 
father’s debts — Surplus to be returned to the sons. 
32 Bern. L.R. 1362 = A.I.R. 1931 Bom. 50. 

S. 37 — Miscellaneous. 

Section 6 (a) of the Transfer of Property Act does 
not apply to the case of property vesting in a person 
under an order of the Court under Ss. 37 and 39 of 
the Provincial Insolvency Act. 80 Ind. Cas. 141 = 
19 S.L.R. 286 = A.I.R. 1925 Sind 159. 

S. 38. 

Synopsis. 


1. Absence of notice. 

2. Composition before adjudication. 

3. Powers and duty of Court. 

4. Scope. 

5. Secured creditor. 

6. Miscellaneous. 


1. Absence of notice. 

S. 38— Absence of notice— Scheme of com- 
position — Notice of. 

Where the scheme of composition is approved by the 
Court without notice to " all ” the creditors, it is not 
binding on the creditor without notice, even if the 
scheme is approved by the necessary maj r > 
creditors. It is not open to Appellate Court to specu- 
late as to what might or might not have happened l 
the creditor concerned had been given the opportunity 
to express his disapproval of the scheme j. A .1 -K 
1944 Mad. 414 (2) = (1944) 1 M.L.J. 430 = 1 944 MA * 
N.3S2 = I. L.R. (1945) Mad. 184 = o7 L.W. 3J-. 

S. 38— Absence of notice. 

Tn order to succeed in his application under S. 4, 
the creditor who has not received a notice of t 

proposed composition of the insolvent ' f 

to bring his case under S. 38 (4) that the terms of 

the proposed composition are not r editors, 
not calculated to benefit the general bo 1944 

A.I.R. 1944 Mad. 327 = (1944) 1 M.L.J. 84 - 1944 

MAV.N. 197 = 57 L.W. 48. 

2. Composition before adjudication. 

— S. 38— Composition before ad j^ c e ati ° n_ 
Stage for submitting composition scheme. 

Under S. 38, a composition scheme _caii only ^be 

submitted after an order of adjudica 
made. 


Consequently', if a composition scheme is filed, 
before the order of adjudication, it cannot be given 
effect to after the order of adjudication has been 
passed. A.I.R. 1933 Cal. 495 (2) = 37 C.W.N. 189 = 
145 Ind. Cas. 185. 

S. 38— (1907), S. 27— Composition before 

adjudication. 

Though S. 27 of the Act allows composition before 
or after yet composition is impossible before adjudi- 
cation as the debts are not proved before. In. sanc- 
tioning a composition a Court has a direction under 
S. 27 (6). It should sanction the composition if 
it is reasonable and calculated to benefit the general 
body of creditors, and is not against commercial 
morality. 9 S.L.R. 181 = 32 Ind. Cas. 565. 


3. Powers and duty of Court. 

t 

S. 38— Powers and duty of Court — Majority 

of creditors not accepting scheme — Right to 
dismiss application by insolvent under S. 38. 

Where a majority in number and three-fourths 
in value of all the creditors, whose debts were proved, 
do not resolve to accept a scheme of composition, a 
Court would be justified in dismissing an application 
by the insolvent under Ss. 35 and 38 of the Provincial 
Insolvency Act. I. L.R. (1951) Mad. 237 = 63 L.W. 
764 = 1950 MAV.N. 485 = A.I.R. 1950 Mad. 800 = 
(1950) 2 M.L.J. 162. 

Ss. 38 and 39— Powers and duty of Court — 

Acceptance of proposal — Court, if becomes func- 
tus officio. 


On the acceptance of the proposal by the Court, it 
does not become functus officio, but retains control 
to sec that the composition is given effect to. A.I.R. 
1942 Mad. 474 == 1942 M.W.N 202 = (1942) 1 M.L.J. 
Si l = 202 Ind. Cas. 565. 


_S. 38 Powers and duty of Court. 


When a proposal for a composition lias not been 
luly accepted by the creditors under S. 38 (2), it is 
,pen to the Court to approve the proposal under S. 38 
7) But an Insolvency Court can reasonably approve 
i proposal that had been refused by the creditors m 
-ery extraordinary circumstances involving very 
inusual behaviour on the part of the creditors refusing, 
,r circumstances as where the proposal was refused by 
numbers while the proposal was accepted by a mino- 
-itv representing far more in value than the creditors 
iv ho refused. Some sort of exceptional circumstance 
,vould be necessary before the Court could properly 
ipprovc a proposal that the creditors had refused. 
\ P F.R 1941 P K Vg. 355 = I L K. (1941) Nag. 754 = 
1941 N.L.J. 523 = 199 Ind. Cas. 151. 

c 3 g Powers and duty of Court — Adjudi- 

ation after death— Legal representative’s right 
>f composition. 

Where a debtor has died before he has been adjudged 
n solvent and an order of adjudication is subsequently 
Massed against him. his legal representatives can 
nter into a composition with his creditors in accurd- 
,nce with S. 38. Composition with creditors is one 
>f tbe proceedings for the realisation and distribution 
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of the property of the debtor within the meaning of 
S. 17 and if the proposed composition is not a fair 
one to all concerned, the Court has ample power to 
refuse sanction to such composition. A.I.R. 1941 
Nag. 238 = 1941 N.L.J. 218 = I.L.R. (1942) Nag. 
710 = 196 Ind. Cas. 67. 

Ss. 38, 39, 40 and 42 — Powers and duty of 

Court — Insolvency of Advocate — Application for 
discharge — Court must consider provisions in 
S. $ 2 together with Receiver’s report — Agree- 
ment between parties — Procedure in S. 38 must 
be followed. 

According to the rules of the Lahore High Court, the 
licence of an insolvent legal practitioner is only sus- 
pended till his discharge — whether absolute or condi- 
tional. An Insolvency Court has no jurisdiction to 
impose a penalty on the insolvent in the shape of 
suspension from practice. The suspension is the 
result of the rules framed by the High Court and the 
scope of the rules cannot be extended either by the 
agreement of the parties or by the order of the Insol- 
vency Court. 

When the application for discharge of an insolvent 
Advocate came up for hearing, he stated that he was 
prepared to deposit with the Official Receiver Rs. 20 
per mensem till his creditors got eight annas in the 
rupee and that in default of any payment, he should 
be disallowed to practise as an Advocate. This was 
agreed to by the Official Receiver and the Counsel 
representing creditors and on the basis of this agree- 
ment, the Court passed an order, granting ' conditional 
discharge and for six years’ subject to the condition 
that the insolvent should deposit a sum of Rs. 20 with 
Official Receiver evciy month. It was also 
ordered that in case of default, he would be liable to 
suspension of practise as provided by the High Court 
Rules and Orders. The proved debts amounted only 
to Rs. 181-8-0 : 

Held, that the Court was dealing, not with an 
application under S. 38, but with the insolvent’s 
application for discharge and for that purpose, the 
Court was bound to consider the matters laid down in 
S. 42 along with the report of the Receiver and then 
do. itle what order was appropriate in the circumstances 
of th<* case. The order passed was not in accordance 
with law and was not fair to the parties. The order of 
the Court purported to be based on the agreement 
between the parties but the procedure laid down for 
a "composition” or "scheme of arrangement " in 
S. 38 was not followed. The proper order to pass 
would have been to annul the adjudication and if the 
insolvent had then failed to carry out-the terms of the 
compromise, he would have been liable to be re- 
adjudged insolvent : Vide Ss. 39 and 40. A.I.R. 
1969 Lah. 495 = 42 P.L.R. 92 = 187 Ind. Cas. 424. 

■ S. 38— Powers and duty of Court— Proposal 

of scheme— Duty of Court to consider whether 
scheme is beneficial to general body— Consent oi 
majority, effect of — Approval of unjust scheme 
Setting aside at last stage, propriety of— Putting 
creditors to terms, legality of — Prima facie duty 
of Court— Points to be considered before approv- 
ing scheme — Failure to produce accounts Fai- 
lure to appear, etc. 


The business of the Court in an insolvency is to see 
that the assets are administered through the ordinary 
and proper machinery of the Court, not to require not 
even invite any creditor or other person to take over 
the estate on certain terms, and carry out the functions 
of the Court for it. 

Although S. 38 has provided that no scheme should 
be approved unless the requisite majority of the credi- 
tors consent.,* still even if there is that consent of the 
creditors, the Court must exercise its judicial discretion 
before approving of the scheme that is, a discretion 
founded on sufficient reasons after considering all 
aspects of the case and ascertaining the facts so far as 
possible* The wishes of the creditors, though 
undoubtedly an important matter to be taken into 
account, are by no means to be taken as conclusive or 
in any way as relieving the responsibility that rests 
upon the Court that any order it passes, whether in 
the matter of approving a scheme or otherwise, is 
supported by the evidence on record and is clearly for 
the general benefit of the creditors of the insolvent. 

But if a scheme is once approved by the Court, the 
insolvency ipso facto ends and though the insolvent 
might have secured a most undeserved advantage by 
having the scheme approved, the Court will not, after 
the expiry of a long period set that right by anything 
which would be unjust to the creditors. 


One of the most important points which have to be 
taken into consideration when there is a question 
w'hether an insolvent should be discharged or a scheme 
should be approved is the failure to maintain or pro - 
duce proper accounts. If, as a matter of fact, the 
insolvent did not keep accounts, that circumstance 
shows the recklessness of the person in the matter oi 
carrying on his business. If, on the other hand, e 
kept accounts but did not produce the same, then ie 
Court should not be too ready to help such insolvents 
in the matter of getting their adjudications annulled. 


Where the insolvent, after his adjudication, fails to 
ippear before the Official Receiver when summoned to 
lo so to assist him in the administration of the estate, 
hat is a very serious matter to be taken into c°nsideia- 
ion in sanctioning a proposed scheme. A-™** Mr, 1 

Had. 344=1931 M.W.N. 378 1 = 313 I-.W «20 - 61 
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_S. 38 Powers and duty of Court Acceptance 

creditors. 

'he proceedings prescribed by S. 38 should be 
c W followed and the mere absence of objection by 
iitors to a proposal submitted by the insolvent and 
epted by the Receiver does not give rise to a pre- 
motion that the creditors accepted it. .89 Ind. Cas. 


s . 3 g (1907), S. 27— Powers and duty of 

Court— Schedule, when to be settled. 

In all insolvency matters schedules ought t© be 
settled as soon as possible before a composition is 
finally accepted. 39 Ind. Cas. 953 (A 11.). 

S. 38— (1907) S. 27— Powers and duty of Court 

— Annulment of adjudication — Consent of credi- 
tors. 
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The consent of all the creditors is not of itself 
necessarily sufficient to justify an order for annulment 
of an adjudication. 23 C.L.J. 220 = 21 C.W.N. 936 = 
34 Ind. Cas. 792. 


S. 38 — (1907), S. 27;— Powers and duty of 


Court — Scheme of arrangement — Rejection of. 

Scheme of arrangement proposed by an insolvent 
can be rejected by the court, although three-fourth of 
creditors aie in its favour. 18 O.C. 125 = 30 Ind. 
Cas. 694. 

4. Scope. 

S. 38 (6) — Scope. 


Section 38 (6) contemplates that before a composi- 
tion scheme is sanctioned or details as to the persons 
who are preferential creditors settled, their preferential 
claims should be enquired into and decided. A.I.R. 
1943 Sind 76 = I.L.R. (1942) Kar. 506 = 206 Ind. 
Cas. 262. 

Ss. 38 and 39— Scope— S. 39, if confers right 


of action — Applicability of amended S. 39 to 
pending proceedings — Object of amendment — 
S. 39, if retrospective. 

Sections 38 and 39, Provincial Insolvency Act, deal 
esseuiiallv with procedure and prescribe wha tproce- 
dure the Court should follow when an application for 
composition is presented to i t. Section 39 itself does 
not confer any right of action ; a mere right existing 
at the date of a "repealing statute to take advantage 
of the provisions of the statute repealed is not aright 
accrued within the meaning of a saving clause, which 
saved all rights accrued under or by virtue of the said 
repealed statute. Therefore, since the enactment 
deals only with the procedure, the amended section 
will apply to the proceeding then pending. The object 
of the Legislature in amending S. 39 was to bring it 
into line with the provisions of the English Bankruptcy 
Act and the Presidency Towns Insolvency Act by 
rectifying the obvious omission. In view of the 
declared policy of the Act that no creditor should be 
given undue advantage and the debtor should not be 
harassed once the composition is accepted, the Legis- 
lature intended the section to be retrospective and it 
should apply to pending proceedings. A.I.R. 1942 
Mad. 474 = 1942 M.W.N. 202 = (1942) 1 M.L.J. 511 
= 202 Ind. Cas. 565. 


S. 38 — Scope— Scheme and arrangement— 


Operation. 

One method of arrangement of an insolvent debtor’s 
affairs which the law recognises is an assignment of 
the debtor’s property to a trustee for realization 
and distribution of the proceeds rateably amongst all 
the debtor’s creditors, or amongst those who assent to 
and take the benefit of the assignment. Such an 
assignment operates in effect to place the administra- 
tion of the debtor's estate in the hands of a trustee for 
the benefit of the creditors. The assignment is the 
voluntary act of the arranging debtor, and tho trusts 
to which the assignment is subject are those which the 
debtor himself creates. The deed becomes operative 
to release or suspend the operation of creditors cl itn 
by virtue of the assent of the creditors thereto : an 
it only binds those creditors who, in writing or other- 


wise, expressly or impliedly assent to it. Until the 
deed of assignment to a trustee has been executed by 
or come to the knowledge of the creditors, the trustee 
is an agent only for the debtor under a revocable 
authority to deal with the estate. When the instru- 
ment expresses the arrangement to be with the creditors 
generally, or all creditors who assent to it, any creditor 
who actually or by his conduct assents to and elects to 
take the benefit of the arrangement within the proper 
time is entitled to share in the benefits of the arrange- 
ment although he has not signed the deed : and in some 
cases, the Courts will allow a creditor to come in under 
the arrangement and share in its benefits notwith- 
standing that the proper time for accession has elapsed. 
On the other hand, a creditor entitled to the benefit 
of an arrangement must perform fairly all the condi- 
tions of the arrangement which apply to the creditors. 
If he takes any step w'hich is inconsistent with or 
opposed to those conditions, as, for instance, by 
bringing an action against the debtor to recover his 
debt, he will be liable to be excluded from the benefit 
of the arrangement. This obligation is binding, not 
only on creditors who execute a deed of arrangement 
or expressly assent to it, but also on those who, by 
their conduct, put themselves in the same situation 
as if they had executed it. The principle is that if 
a creditor puts himself in the situation of having the 
benefit of the deed, he must bear its obligations- 
although he has not literally executed the deed. There 
is, however, one benefit to which a secured creditor 
is entitled. If the composition deed reserves to 
creditors their rights over securities held by them on 
the property of the debtor, as by a mortgage charge, 
the terms of a general release contained in the deed of 
agreement will not prevent those creditors from 
realizing or dealing with and obtaining the benefit of 
their securities in reduction of the debts due to them. 
But this provision is limited to the extent of their 
securities which must be clearly reserved by the deed^ 
A.I.R. 1938 Lah. 769 = 179 Ind. Cas. 570. 

S. 38 — Scope. 

Section 38 contemplates a proposal for a composition 
in satisfaction of the debt and implies a reduction in 
claim of the creditors. A.I.R. 1036 All. 102 = 1936 
A.L.J. 44 = 1936 A.W.R. 41 = 58 All. 655 = 160 Ind. 
Cas. 994. 

S. 38 (2) — Scope — Composition — Nature of — 

Proposal, when can be deemed accepted. 

A composition, in its essence, is an agreement, and 
agreement has been defined in sub-S. (2), S. 38, as an 
acceptance by a majority in number and three-fourths 
in value of all the creditors. Unless, therefore, this 
condition is satisfied the proposal cannot be deemed to 
be duly accepted; the proposal cannot be said to have 
reached the stage of agreement or a composition and 
there cannot, therefore, be a proposal for a composi- 
tion before the Court for its consideration or accept- 
ance. The fulfilment of the conditions laid down in 
sub-cl. (2) is, therefore, a condition precedent to the 
acceptance of the proposal by the Court. A.I.R. 1936 
All. 102 = 1936 A.L.J. 44 = 1936 A.W.R. 41 = 58 
All. 655 = 160 Ind. Cas. 994. 

S. 38— Scope. 

The insolvent, so long as his insolvency lasts, cannot 
be allowed to challenge the correctness of the debts 
entered in the schedule and, therefore, his application 
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disputing the correctness of those debts and request- 
ing the Court to enquire into the accounts of the 
creditors, cannot properly be a proposal or a compo- 
sition within the meaning of S. 38. The proposal 
contemplated by S. 38 is a general proposal to satisfy 
the debts of the whole body of creditors, and not 
merely disputing the validity of the debts of particular 
creditors. 97 Ind. Cas. 556 = 24 A.L.J. 441 = A.I.R. 
1926 All. 361. 

S. 38— (1907) S. 27— Scope. 

S. 27 does contemplate neither enquiry into debts by 
trustees instead of by the Court nor stay instead of 
ipso facto disposal of the petition. 4 S.L.R. 222 = 9 
Ind. Cas. 724. 


5. Secured creditor. 

S. 38— Secured creditor — Arbitration — 

Proper procedure. 

Where during the pendency of the insolvency pro- 
ceedings the Receiver and the secured creditorsreferred 
the matter to arbitration and the award directed the 
Receiver to bring the insolvent's property which was 
ancestral and revenue paying, to sell and realize the 
sale proceeds through Court : 

Held, the Insolvency Act has no provision to 
prevent secured creditors from acting according to 
the award but the better way would be to obtain the 
Insolvent's discharge under S. 38 and deal with the 
property outside the jurisdiction of the Insolvency 
Court. The Receiver would then cease to be a 
Receiver under insolvency but being a person vested 
by the arbitrator with authority to sell the property 
under the arbitration provisions would be able to sell 
the property under the terms of the award. 95 Ind. 
Cas. 416 = 48 All. 475 = 24 A.L.J. 480 = A.I.R. 
1926 All. 501. 


- — S. 38 -Secured creditor. 

A secured creditor is unaffected by any composition 
scheme unless it is approved of bv the Court and 
consented to by him. 63 Ind. Cas. 895 (C al.). 

6. Miscellaneous. 


S. 38 — Appeal. 


Generali v’, where proceedings have taken place under 
Ss. 38 and 39, there is no appeal as of right. Leave of 
tin- District Court or of the High Court must be ob- 
tained before any appeal can be admitted against the 
order generally approving the proposal or the order of 
annulment. But where, as part of the proceedings, 
an enquiry has been held under S. 50, anybody 
pr« jinhced by the expunging or reducing of a debt can 
in regard to that matter appeal as of right. 97 Ind. 
C as. 556 = 24 A.L.J. Ill = A.I.R. 1926 All. 361. 


— — S.38 -Miscellaneous— Appointment of trustee 
Right to apply for restoration of proceedings 
started by Receiver. 

Where ail Official Assignee has become functus 
officio on account of the property of the insolvent 
having vested in the trustees under S. 3h in const - - 
qui-nce <>f which he withdraws from a suit for the 


cancellation of a transfer pending in a Court and the 
Court dismisses it under O. 9, R. 8, Civil P. C., the 
trustees cannot apply to be made the legal represen- 
tatives of the Official Assignee and ask for the restora- 
tion of the suit. A.I.R._1^34 Pesh. 89 = 152 Ind. 
Cas. 380. , o .. . 

S. 38 — (1907), S. 27 — Miscellaneous — Compo- 
sition. 

When an application under S. 27 of the Act is made 
before a proposal for composition is finally accepted, 
no creditor is entitled to note whose debt has not 
been proved and whose name has not 

• been admitted on to the schedule by the Judge. In 
insolvency cases ‘proof of debts’ means that the 
creditor shall have proved his debt in some of the 
ways prescribed by the Act and that his name shall 
have been put by the Court, in the schedule of creditors. 
15 A.L.J. 538 = 40 Ind. Cas. 156. 

S. 38 — Miscellaneous— ‘ Debtor meaning 

of — Right to apply to Debt Conciliation Board. 

Members of agricultural tribe, though the lands do 
not vest in the Receiver, even such persons though 
insolvents are ‘ debtors * within the meaning of 
S. 38. They can consequently apply to a Debt 
Conciliation Board set up under the Punjab Relief of 
Indebtedness Act for the settlement of their debts 
even after their adjudication as insolvents. A.T.R. 
1937 Lah. 680 = 39 P.L.R. 338 = I.L.R. (1938) Lah. 
120 = 173 Ind. Cas. 748. 


S. 38— Miscellaneous— Deed not signed by 

all. 

All creditors not signing— No insolvency proceedings 
started— Debtor taking advantage of the deed— 
Composition is valid. 120 Ind. Cai. 577 — 56 Cal. 
940 = 49 C.L.J. 212 = A.I.R. 1929 Cal. 358. 


S. 38— Miscellaneous— Distinction between 

composition and sale of assets through 
Receiver. 


A composition between an insolvent and his credi- 
tors and a sale of an insolvent's assets by the Olhcial 
Assignee are two distinct things and should be kept 
distinct When the two arc combined in one hybrid 
transaction, the issue of the unnatural union must 
necessarily be of doubtful character. A.I.R. 

Mad 962 = 46 LAV. 449 = 1937 M.W.N. 942 = (1937) 
2 M.L.J. 50S = I.L.R. (1938) Mad. 42b = 17a Ind. 

158. 


S. 38 — Miscellaneous — Effect of composition 

Composition deed is binding on the scheduled 
creditors only. 76 Ind. Cas. 250 = 17 S.L.R. 300,= 
A.I.R. 1924 Sind 122. 

Ss. 38, 39 and 40— Miscellaneous— Object of 

insolvency law— Debtor adjudicated— Remedies 
of creditor. 

The insolvency law is merely an administrative or 
adjectival law. The object of the law is to provide 
equal distribution of the insolvent’s property among 
all the creditors and to prevent an undue advantage 
being taken by any creditor to the detriment of other 
creditors. Therefore, when the debtor is adjudged 
insolvent all remedies which the creditor and his 


2686 


2685 PROVINCIAL INSOLVENCY ACT (19201. S. 39. 


assignee have in respect of the debt due by the insol- 
vent become subject to the provisions of the Provincial 
Insolvency Act. His right is, therefore, to receive 
a pro rata distribution of the proceeds of the insol- 
vent’s property equally with the other creditors of the 
insolvent. A.I.R. 1942 Mad. 474 = 1942 M.W.N. 
202 = (1942) 1 M.L.J. 511 = 202 Ind. Cas. 565. 

S. 39 — Annulment. , 

An insolvent was given permission to mortgage his 
property to the petitioning creditor and he did so, but 
thereafter none of the parties appeared on the day 
fixed for hearing and the Court passed an order, 
“ Parties absent." It is said that the case is settled 
out of Court. Property be released. Proceedings 
filed, i . 

Held, that the order did not amount to an order 
annulling the order of adjudication. 121 Ind. Cas. 
663 = A.I.R. 1930 Nag. 34. 

S. 39 — Applicability. 

All the creditors excepting C who was ex parte, 
signified their assent to the composition. In addition 
to the admission of C’s debt in the insolvency petition, 
the insolvent also admitted the debt and mentioned 
the amount owing to him in his application for com- 
position. The other creditors did not raise any 
objection in regard to the genuineness of this debt or 
otherwise. The Court, before passing the final order 
approving the composition and annulling the order of 
adjudication, directed that the dividend due and 
payable to C in pursuance of the composition should 
be deposited into Court and such a deposit. was made : 

Held, that though no formal proof was tendered by 
C, the debt must be deemed to have been proved and 
admitted by the Court. It was only on that basis a 
dividend was declared in his favour. Therefore, even 
if S. 39, as it stood before it was amended should 
govern the right of C, he must be held to be bound by 
the composition having regal'd to the fact that his 
name was entered in the schedule prepared under S. 33. 
A.I.R. 1942 Mad. 474 = 1942 M.W.N. 202 = (1942) 

1 M.L.J. 511 = 202 Ind. Cas. 565. 

S. 39 — Composition Scheme — Binding effect. 

A scheme of composition under S. 38 imposing an 
obligation upon one creditor to give up his claim 
against another creditor cannot, under S. 39, be binding 
upon the creditor, who did not consent to the scheme. 
A.I.R. 1942 Mad. 345 = 1942 M.W.N. 140 = 55 L.W. 
172 = (1942) 1 M.L.J. 316 = 203 Ind. Cas. 574. 

S. 39— Composition Scheme— Binding effect. 

Under S. 39, a composition or scheme is binding 
only on such creditors as have been entered in the 
schedule and so far as relates to debts entered therein. 
A creditor who is not entered in the schedule and 
whose debt is not mentioned in it, is not therefore 
precluded from having recourse to other remedies 
besides those provided bv insolvency law. (1936) 159 
Ind. Cas. 865 = 1935 M.W.N. 1202 =- 69 M.L.J. 793 = 
43 L.W. 333. 

S. 39— Composition Scheme— Binding effect. 

S. 39 of the Provincial Insolvency Act makes the 
composition binding, on creditors entered in the 


schedule, but there is no provision making the same 
binding on unscheduled creditors. 87 Ind. Cas. 348 = 

7 L.L.J. 158 = 26 P.L.R. 117 = A.I.R.1925 Lah. 
376. 

S. 39 — Composition and discharge distin- 
guished. 

The main distinction between an order of discharge 
and an order approving a composition is that an order 
of discharge releases the insolvent from all debts 
provable under the Act whether those debts have 
been entered in the schedule contemplated by S. 33 of 
the Act or not, but a composition is binding only on 
creditors who cause their debts to be entered in" the 
schedule contemplated by S. 39. 95 Ind. Cas. 204 = 

8 L.L.J. 286 = 27 P.L.R. 588 = A.I.R. 1926 Lah. 
489. 

S. 39— Debts not proved- Order of discharge 

and order of annulment — Effect of. 

Under the Provincial Insolvency Act of 1907 if 
creditor did not prove his debt and was not included 
in the schedule he could even aft^r the discharge 
enforce his claim. The new Act of 1920 is the same 
except that an order of discharge under it does release 
the insolvent from all provable debts. But there is 
nothing in the Act to show that the order of annu’ment 
can prevent a creditor who has not proved his debt 
from proceeding to enforce it in a Civil Court. 120 
Ind. Cas. 84 = A.I.R. 1929 Sind 201. 

S. 39— Notice. 

When a notice nniei S. 39 is prescribed by the iu!es 
made under the statute a strict compliance with the 
rule »s necessary before the creditor's claim to share in 
the final dividend can be disallowed. Where the Court 
did not send the necessary notice as required by the 
section the creditor should be allowed to re-opeii the 
matter and he should be given an opportunity of 
proving his debt. 80 Ind. Cas. 620=20M.L.W. 163 = 
47 Mad. 916 = A.I.R. 1924 Mad. 709 = 47 M.L.J. 240. 

S. 39— Powers of Court to execute its order 

• • 

A debtor was adjudicated an insolvent During the 
course of the proceedings, he proposed a composition 
scheme, which scheme the creditors accepted and the 
Court sanctioned. The order sanctioning the scheme 
provided for payment of the insolvent’s debts by 
certain annual instalments and required the debtor to 
deposit the amounts of instalments in Court. The 
debtor failed to comply with this order. The creditor 
sought to execute the order requiring the debtor to 
deposit the amount. A contention was raised that 
the Insolvency Court had no jurisdiction to proceed 
against the debtor’s property : 

Held, that the Insolvency Court could execute its 
order without setting aside the order annulling adju- 
dication. A.I.R. 1942 Nag. 97 = I.L.R. (1942) Nag. 
732 = 1942 N.L.J. 313 = 202 Ind. Cas. 135. 

S. 39— Court’s power to enforce liability of 

surety by summary orders. 

A Court exercising jurisdiction under the Provincial 
Insolvency Act has power to enforce the liability of 
a surety by passing summary orders without assigning 
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the surety bond to the creditors and leaving them to 
sue on the bond, even though there is no express 
provision in the Act corresponding to S. 30 (2). 

The annulment of an adjudication under S. 39 docs 
not put an end to the jurisdiction of the Insolvency 
Court and the Court may pass an order for enforcing 
a surety bond even after annulment of the adjudica- 
tion under S. 39. A.I.R. 1936 Mad. 424 = 43 L.W 
1 94 = 1936 M.W.N. 197 = 71 M.L.J. 73 3 = 161 Ind. 

Cas. 717. 


Ss. 39, 28 (2) and 40— Scheme proposed— 

Parties agreeing to leave out debt on particular 
promissory note — Separate suit by holder, if can 
be maintained— Power of the Court to dispense 
with schedule of creditors and debts. 

There is nothing in the Provincial Insolvency Act to 
show that a scheme may not. by the consent of all 
parties interested, exclude a particular debt or debts 
which are not urgent or the burden of which on the 
insolvent is very problematical and may never arise. 
Moreover, in the case of a scheme, S. 28 (2) has to be 
read with S. 39 and the protection is taken away by 

S. 39 in respect of debts not included in the scheme. 
Consequently, where a holder of a promissory note 
agrees that the promissory note be left out of conside- 
ration in the settlement proposed and should not form 
an obstacle to it, but at the same time does not give 
up rights in it. the holder is not precluded from 
recovering the debt on the promissory note by a suit. 


The Court cannot dispense with the schedule of the 
creditors and debts included in the approved composi- 
tion. It is made by the Act a requisite part of the 
procedure for effectuating a composition. The 
importance of the schedule is that the section says that 
the creditors whose names and debts arc entered in the 
schedule shall be bound by the composition. The 
meaning of this is that a creditor whose debt is not 
entered in the Schedule will not be bou**d bv the 
composition arrangement. A.I.R. 1934 M d. 529 =- 
40 LAV. 110 — 57 M. 1082 = 67 M.L.J. 843 = lo3 
Ind. Cas. 916. 


Therefore, where there has been no order discharging 
the insolvent, but merely an annulment of the order of 
adjudication, a secured creditor is bound by a com- 
position of which the Court has approved in so far as- 
the balance of his debt is concerned after the realisa- 
tion of his security. The fact that he has* taken no 
part in the composition proceedings makes no differ- 
ence. He can realise his security at any time, but) 
when he docs and there is a deficiency he can only get 
payment on the basis of the composition, because the 
unsatisfied portion of the debt is “ provable ” in the 
Insolvency Court in the absence of an unconditional 
order of discharge. I.L.R. (1947) Mad. 798 = 60 L.W. 
127 = 1947 M.W.N. 113 = A.I.R. 1947 Mad. 300 = 
(1947) 1 M.L.J. 134 (F.B.). 

S. 39— Transferability of prperty vested by 

Courts order. 

Section 6 (a) of the Transfer of Property Act does 
not apply to the case of property vesting m a person 
under an order of the Court under Ss. 37 and 39 of the 
Provincial Insolvency Act. 80 Ind. Cas. 141 =.19’ 
S.L.R. 286 = A.I.R. 1925 Sind 159. 

Ss. 41 and 42 — » 

Synopste. 

1. Absolute discharge. 

2. Appeal . 

3. Application for discharge. 

3. (0) Burden of proof. 

4. ' Conditional discharge. 

5. Discharge. 

5. (a) Interpretation. 

6. Notice. _ 

7 . powers and duty of Court. 

8. Scope. 

9. Second appeal. 

10. Second application. 

11. Suspension of discharge. 

12. Time fixed for discharge. 

13. Miscellaneous 


S. 39— Secured creditor— Annulment on the 

sanctioning of a composition— Secured creditor 
not a party to the arrangement— No steps taken 
to realise his security before annulment -His 
rights, how affected by the composition approved 

by the Court. 

On a question as to the rights of a secured creditor 
of an insolvent when the adjudication has been annu e 
as the result of the Court having sanctioned a compo- 
sition, the creditor not being a party to the arrange- 
ment and having taken no steps to realise Ins security 

before the annulment : -to of the 

Held, before the amendment in 1 *35, S. ot tne 

Provincial Insolvency Act made the composition 
scheme binding on all creditors entered in the schedule 
.o far as it related to a debt entered therein. Now it 
c-xprcsslv binds all the creditors so f f r * s debts 
provable under the Act are concerned. Until an order 
<,f discharge is passed a secured creditor can at any 
time come in and prove the balance owing to him 
after the realisation of Ids security. In the c. 
annulment the position is very different from i the 
position which arose when the insolvent has obtained 
;in unconditional order of discharge. 


1. Absolute discharge. 

c 42 (1) — Absolute discharge — Scope of 

Duty of insolvent to satisfy Co , urt ^^ 0 ° r ^ 1 t o 
discharge— What has to be proved— Petitioning 

creditor partner with debtor-If a ground for 
absolute discharge. 

The provisions of SJ42 (1) of the Provincial Insol- 
vency Act place a burden upon the insolvent, wh«n 
bis assets are less than 8 annas in the rujtte. to satisfy 
the Court not that his liability has arisen from circum- 
stances beyond his control but from circumstance* 
for which he cannot justly be held responsible. 

A business man must generally be held justly 
responsible for his business debts unless some unfore- 
seen calamity has overtaken him. The more fact that 
a petitioning creditor was a partner in business with 
the debtor is not in any way sufficient to support a 
case that the debtor is not justly responsible for his 
liabilities. I.L.R. (1946) Kar. 265 = 224 Ind. Cas- 
536 = A.I.R. 1946 Sind 156. 
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Ss. 42 and 75 — Absolute discharge — Discre- 
tion under S. 42 in granting absolute discharge 
-when may be interfered with, stated. 

A Court should be very slow to interfere with the 
exercise by a Judge, in a matter of insolvency, of his 
discretion in granting an absolute discharge to the in- 
-solvent. But where the provisions of S. 42 have not 
been strictly followed but wrongly applied the discre- 
tion may be interfered with. A.I.R. 1946 Sind 156 = 
.I.L.R. (1946) Kar. 265 = 224 Ind. Cas. 536. 

— , — S. 42 — 'Absolute discharge — Refusal to grant 
.absolute discharge on ground of hazardous 
speculation in shares. 

The insolvent who was a graduate of the University 
■started the business of purchasing and selling shares 
-sometime in 1936 with an original capital of about 
Rs. 4,000 and made considerable profits during the year 
1936 and the earlier part of 1937. Sometime in April 
1937, there was great fluctuation in the share market 
and he went on incurring continual losses till his 
'.liability stood at the staggering figure of Rs. 1,71,000. 
The insolvent had absolutely no experience in the 
•share business and the profits which he earned just 
after entering the business might have made him un- 

• duly optimistic : 

Held, that every man must be deemed to be respon- 
sible for the way in which he conducts his business and 
although the type of speculation into which the insol- 
vent entered could not be said to be dangerous to 
•society, the Insolvency Court was not wrong in saying 
“that the speculation was of a ra$h and hazardous 

• character and, therefore, under S. 42 (1) (/), Provincial 
Insolvency Act, the Judge had every right to refuse to 
oass an order of absolute discharge. A.I.R. 1944 Cal. 
•63 = 77 C.L.J. 63 = 47 C.W.N. 458 = 211 Ind. 
Cas. 289 (D.B.). 

S. 41 — Absolute discharge — Effect. 

The administration of insolvency comes to an end by 
.absolute order of discharge. A.I.R. 1943 Mad. 26 = 
1942 MAV.N. 551 = 55 L.W. 561 (2) = (1942) 2 M.L.J. 
714 = I.L.R. (1943) Mad. 213 = 205 Ind. Cas. 569. 

S. 41 — Absolute discharge. 

There is nothing to prevent the Court granting an 

• absolute order of discharge when it has been satisfied 

• for instance, that the insolvent had placed all his pro- 
perty within the control of the Official Receiver so that 

•from his (insolvent’s) point of view nothing more 
rxemains to be done. A.I.R. 1943 Mad. 26 = 1942 
M.W.N. 551 = 55 L.W. 561 (2) = (1942) 2 M.L.J. 
714 = I.L.R. (1943) Mad. 213 = 205 Ind. Cas. 53$. 

S. 42— Absolute discharge— When operates. 

Where the order granting discharge is absolute, it 

• comes into operation at once. If the discharge is sus- 
pended, then obviously it docs not come into operation 
at once but it docs automatically come into op -ration 
at the end of the specified time. A.I.R. 1942 Lah. 
240 = 44 P.L.R. 324 = I.L.R. (1943) Lah. 526 = 

202 Ind. Gas. 421. 

S. 42— Absolute discharge— Insolvent having 

’no assets — Whether should be granted absolute 

•discharge. 

12 f- Y.D.— 85 


Absolute discharge cannot be granted where it ha 9 
been found that the insolvent has no assets to n^eet his 
debts. He is responsible for incurring debts in such, 
circumstances and the purpose of keeping him an 
insolvent is to make plain to the world that his credit is 
gone so that he cannot cause loss to creditors in the 
future. His credit will return to some extent when ho 
is discharged. That time will be postponed unless he 
pays 8 annas in the rupee. A.I.R. 1942 Nag. 83 = 
1942 N.L.J. 246 = I.L.R. (1942) Nag. 714 = 200 
Ind. Cas. 524. 

Ss. 41 and 42 — Absolute discharge — Insolvent 

directed to apply for discharge within certain 
time, making delay in applying — If ground for 
refusing absolute order of discharge. 

Where a person is adjudged insolvent and directed 
to apply for his discharge within certain time, the 
delay in so applying is not one of the grounds specified 
in S. 42 at all for refusing to grant an absolute order 
of discharge. It may be a ground for annulling the 
adjudication. A.I.R. 1941 Pat. 2 85 = 7 B.R. 559 = 
193 Ind. Cas. 546. 

Ss. 41 and 42 — Absolute discharge — Court’s 

duty to grant. 

The effect of S. 42 is such that the Court must grant 
an absolute order of discharge, provided that the in- 
solvent pays eight annas in the rupee and is not guilty 
of the misconduct specified in S. 42 (6) to ( h ). A.I.R. 
1939 Lah. 183 = I.L.R. (1939) Lah. 429 = 41 P.L.R. 

78 = 185 Ind. Cas. 551. 

S. 41 — Absolute discharge — Insolvent pay- 
ing five pies in a rupee — Absolute discharge 
after 11 years. 

A person was adjudged insolvent on 27th Novembe 
1927 and was allowed one year’s time in which to 
apply for discharge. In 1928, he applied for extension 
of time. An inquiry was ordered to be held in the 
matter which disclosed that during a period of nearly 
eight years of insolvency, the creditors had succeeded in 
recovering only five pies in the rupee. On 4th January 
1936, he was granted a discharge on condition of his 
paying Rs. 1,000 to the creditors within two years. 
This the insolvent failed to do. On 26th April 1938, 
he applied for an absolute order of discharge : 

Held, that whatever be the facts, the insolvent 
ought to be allowed to make a fresh start after 1 1 or 
12 years of insolvency and hence he should be granted 
an absolute discharge. A.I.R. 1939 Lah. 432. 

S. 41 — Absolute discharge — Effect of order 

The Court granted absolute discharge to the insol - 
vent under S. 4! in order to enable him to take advan- 
tage under U.P. Encum. Estates Act. The Judge, 
bearing in mind the interests of the creditors, ordered 
the insolvent to include in his application under the 
Encum. Estates Act all debts which had been proved 
in the insolvency proceedings and had not been dis- 
c’l^gcd : 

Held, that under S. 44 (2) of the Prov. Insol. Act. 
rtii order of discharge released the insolvent from all 
debts provable under the Act, save as otherwise pro- 
vided by S. 44 (1) ; the contents of sub-s. (1) did not 
apply in the present case, so that the effect of the 
absolute order of discharge was to release the insolvent. 
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It cm al! the debts that were provable in the insol- 
vency proceedings. The result was that no proceed- 
ing under the Encum. Estates Act could properly 
be taken to liquidate these debts. Quite apart 
from this aspect of the matter was the fact, that 
there would be nothing to prevent the insolvent from 
withdrawing the application made under the Encum. 
Estates Act. Consequently, the order discharge 
ought not to be allowed to stand. A. IT*. 1937 Oudli 
450 = 1937 O.W.N. 923 = 193/ F.D. 469 = 170 
Ind. Cas. 640. 

S. 42 — Absolute discharge— Grounds for. 

Though, while granting discharge, other circumstan- 
ces can be taken into consideration, it would be going 
too far to grant an absolute discharge on grounds 
that at the time of the transactions, the person was 
a young man of 20 years of age or thereabout and was 
carrying on business with his father which, in the 
circumstances, was under his ducction and control. 

A.I.R. 1936 Lah. 381 = 38 P.L.R. 1164 = lo/ Ind. 
Cos. 935. 

S. 42— Absolute discharge— Matters to be 

considered. 

Whether the Court shall grant or refuse an absolute 
order of discharge under S. 42 must be ^terrain 
with reference to the terms of the said section and 
an application for discharge cannot be ejected on 
grounds not indicated in or warranted by that section. 

Where the Court rejected an application for abso- 
lute dilcharue on the ground that the insolvent had 
got very extensive credit and had uttered a falsehood . 

Held, that these were not grounds for refusing 
absolute discharge. 

The mere fact that an insolvent had obtained 
extensive ere, lit does not lead to an infer ce o 
fraud. A.l.K. 1936 Mad. 800 * 44 L.\\ . -84 / 

M.L.J. 371 = 1936 M.W.N. 1229 = lt*> Ind. Las. 83. 

c 42 ill, (<i), (rfj — Absolute discharge— Ground 

for refusal- 8hop belonging 10 ^^ ^"orenUUcd 
cant actually working therein— Held, not entitled 

to absolute discharge. 

VVlu-rc the i vidence shows that the petitioner is tl e 

owner oi tti aitiat fruit shop, and actuallv works 

there alonV with his son, in view ol the prows, ons et 
Hurt 3 n . «i i . .1 4 a. nn iKcit ii 1 p n riler of 
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held responsible and is unable to produce account: 
books or to explain satisfactorily the alleged loss ot. 
the books, the Court should not grant an absolute 
order of discharge inasmuch as at the time of con- 
tracting the debts, the insolvent must have known 
that he had no reasonable or probable ground for 
expecting that he would be able to repay the debts. 

Where, in an application for discharge, the report of 
the Official Receiver is in favour of granting a dis- 
charge, the onus is on the opposing creditors to prove 

the contrary. A.I.R. 1933 Lah. 812 = 34 P.L.R. 
991 = 146 Ind. Cas. 532. 

S. 42— Absolute discharge— Failure to keep- 

proper accounts. 

It must always be borne in mind in dealing with 
questions of books of account even where they are- 
false or so badly kept, as to amount not merely to 
negligence, but to a suggestion of dishonesty, that 
S. 42 itself provides and defines a quasi offence, with 
regard to the keeping of books, which, if established, 
is a ground for a kind of penal order, postponing 
the absolute discharge of the insolvent when he 
applies for it. 100 Ind. Cas. 550 = 2d A.L.J. 331 
A.I.R. 1927 All. 352. 

2. Appeal. 

s> 4i_Appeal— Death of creditor- Substi- 
tution of heirs. 

Where during the course of discharge proceedings 
started by the insolvent, a creditor who is a party to 

such proceedings dies, the critenon which should be 
adopted for the purpose of deciding whether tb 
heirs of such creditor should be substituted is t 
ascertain whether or not the interest of such persons- 
are likely' L to be adversely affected by their non-substi- 
tution. 

Held that the non-substitution of the heirs did not 
adversely affect their interest and therefore, the failure 
to substitute did not render the appeal incompetent. 
A.I.R. 1939 Cal. 490 = 69 C.L.J. 229 = 42 CA\.N. 
1153 = 185 Ind. Cas. 145. 

S. 41— Appeal. 

A creditor has a right of appeal from an order oi 
<li«charge. A.I.R. 1937 Oudh 4o0 =193/ O.W.1N. 
i,23 = 1937 R.l). 469 = 170 Ind. Cas. d4<>. 


abates as a whole. 


• » * w — — - « 

Ind. Crs. 529. 


S. 41- Absolute discharge- Ground for re- 
fusal. 

1( the lmi'lvcnt’s Ml 'Ur W ^ToTause 

<'n d it « 1 1 ? Chit anas m t • I reason for 

diicith unite i Ins own control, that is 
refusing to er nt an absolute discharge. A.I.R- 
Mail. 1 46 . 1935 M.W.N. 414 = 41 L.W • ^ 

M.l .J. < 99 *= 156 Ind. Las. 4 d3. 

__ S. 42— Absolute discharge-Grourds for 

re fur a? — Inability to produce account took. 

— Infi re net— Onus of proof. 

\M ..e tie insolvent has not shewn tkat his toHHty 
ha-. a, ,,. t, from circumstance, for which he cannot be 


Where on the death of one of the eteditors during 

^8rE£35Sws a 
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them only raised objection to the discharge was not 
material for the purposes of the Courts making an 
order which was to affect the entire body of creditors. 
If, however, there was a Receiver in the insolvency 
appointed in the case the absence of heirs of one 
of the creditors would not have rendered the appeal 
infructuous and incompetent, if the Receiver represen- 
ting all the parties concerned was on record. A.I.R. 
1935 Cal. 644 = 39 C.W.N. 1292 =158 Ind Cas. 
398 (2). 

S. 41 — Appeal. 

The mere fact that a creditor takes out money 
deposited in Court, uneer the Court’s order, does not 
debar him either by equity or estoppel from appealing 
against an independent order or conditional discharge. 
91 Ind. Cas. 760 = A.I.R. 1926 Cal. 529.. 

3. Application for discharge. 

S. 41 — Application for discharge — Necessary 

parties. 

To an application for discharge unscheduled credi- 
tors are not necessary parties. Therefore, the failure 
to give talbana for such a creditor or to bring the 
representatives of such a deceased creditor on the 
record does not affect the proceedings and does not 
result in the annulment of adjudication. A.I.R. 1937 
Lab. 752 = 39 P.L.R. 344 = 173 Ind. Cas. 601. 

S. 41 — Application for discharge — Continu- 
ance of proceedings already taken — Leave of 
High Court. 

The provisions of S. 171, Companies Act, are very 
wide and though an application for discharge may not 
start independent proceedings, the section would 
require leave of the High Court even for the ontinua- 
tion of insolvency proceedings already taken. 39 
P.L.R. 717 = 169 Ind. Cas. 625. 

S. 41 — Application for discharge — Conti- 
nuance of insolvency proceedings — Duty of in- 
solvent to be present and help. 

The insolvency proceedings do not end on mere 
adjudication. The insolvent s presence and he.p 
would be greatly needed so long as the estate has 
not been fully administered, but continue* to be in 
the hands of' the Official Receiver. Simply because 
‘he judgment debtor has been adjudicated insolvent 
and he has applied for d scharge, it cannot be said 
that the proceedings in insolvency have terminated ; 
and so long as the insolvency proceedings are really 
pending and so long as no order of discharge has 
been obtained, the suretv should be under an obliga- 
tion to produce the judgment-debtor whenever called 
upon to do so by the Court. A.I.R. 1933 Mad. 360 = 
145 Ind. Cas. 531. 

(a)* Burden of proof. 

S. 42 — Burden of proof — Fraudulent transfer 

— Onus to prove fraud. 

In an application bv debtor for discharge if the 
creditors allege that the debtor’s case comes under 
S. 42 (1) (i) hy reason of some fraudulent transfc.s 
effected by him, the onus would lie upon the creditors 
to prove fraud, if any, in respect of the transaction. 
A.I.R. 1939 Cal. 490 = 69 C.L.J. 229 = 42 C W.N. 

153 = 185 Ind. Cas. 145. 


S. 42 — Burden of proof. 

Unless the circumstances mentioned in S. 42 (1) (a) 
are shown to exist, no order of discharge can be passed. 
It is for the debtor to prove the existence of those 
circumstances. There is no burden on the creditors 
or on the Official Receiver to show that the debtor 
could justly be held responsible for the deficiency of 
assets. A.I.R. 1938 Mad. 590 = 47 LAV. 653 = 
(1938)-1 M.L.J. 760 = 1938 M.W.N. 528 = 176 Ind. 
Cas. 973. 

S. 42 — Burden of proof. 

The provisions of S. 42 are imperative and the 
burden of proof lies on the insolvent, and in the- 
event of failure on his part to satisfy the Court in 
this respect, the Insolvency Court has no jurisdiction, 
to pass an order of d scharge A.I.R. 1937 Nag. 
37 = I.L.R. (1937) Nag. 461 = 166 Ind. Cas. 956 (2). 

S. 42 — Burden of proof— Application for 

absolute discharge — Onus of proof. 

On an application by an insolvent for an absolute 
discharge, under S. 42 (6) it is incumbent on the 
insolvent to show that the fact that he was not abie 
to pay eight annas in the rupee on the amount of his 
unsecured liabilities had arisen from circumstances 
for which he could not be justly held responsible. It 
is not necessary for the creditor to show in the first 
instance that the insolvent was guilty 1 fraud or 
dishonesty. A.I.R. 1934 Lah. 109 = 148 Ind. Cas. 
971. 

S. 42— Burden of proof. 

Where it is clear that the bankrupt is not paying a 
sum equal to eight annas in the rupee on the amount 
of unsecured liabilities, the onus is upon him accord 
ing to S. 42 (1) (a) to show that the reason for this 
state of affairs had arisen from circumstances for 
which he could not be justly responsible. Where 
no evidence to discharge the onus is given, the Court 
has no jurisdiction to pass an order of discharge. 
119 Ind. Cas. 4 = A.I.R. 1929 All. 85S. 

4. Conditional discharge. 

S. 41 — Conditional discharge — Suspension- 

order — There is nothing either in cl. (b) or cl. (e) 
of S. 41 (2) to authorise the Court in making the 
order of discharge subject to any conditions 
with respect to the property then vested in Court . 

A conditional discharge under S. 41 (2) (c) is just as 
much a discharge as an absolute order of discharge 
and concludes in insolvency proceedings with respe t 
to the insolvent's property except his after-acquired 
property. 

The suspension order comteniplaled in cl. (6) is ot 
an absolute order of discharge and that too is required 
to be made for specified time. 

The els. (6) and (r) are exclusive. The Court 
may either suspend the operation of the order is 
point of time or grant it subject to any of the condition 
authorised by the section. But the Court has not 
the power to make the order of discharge conditiona 
and also to suspend its operation. A.I.R. 1946 Nag 
111 = 1945 N.L.J. 607 = I.L.R. (1945) Nag. 878. 
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S. 41 — Conditional discharge— Findings of 

f ac t — Interference by High Court. 

Per Sale, J. (in order of reference).- In the case o 1 
a conditional order of discharge, concurrent findings 
of fact arrived at by the lower Courts that conditions 
of discharge have not been fulfilled, must be accepted 
in revision. A.I.R. 1942 Lah. 240 -= l.L.R. (1943) 
Lah. 52(5 = 44 P.L.R. 324 = 202 Ind. Cas. 421. 

S. 41— Conditional discharge— When operates : 

As regards the conditional discharge under S. 41 (2j, 
the order operates immediately. It is an altogether 
different question how or by what means the condi- 
tions imposed can or cannot be enforced ii they have 
not hjen ompliM with. Si nee the insolvency proceed- 
ings are not terminated by .an order of discharge 
"ranted subject to conditions, the Insolvency Court 
has power to vary the conditions which it has imposed 
although it cannot revoke the order ol the discharge, 
as no such power exists cither in the Prov. Insol. 
\ct or in the Presy. Towns Insol. Act. Section 42 
in the Prcsi. Towns Insol. Act giving power to revoke, 
which is not in the Prov. Insol. Act, refers to totally 
different matter, namely, the obstruction or concealing 
of property by the insolvent, which has vested in 
the Official Receiver. That section, therefore, has 
no bearing on the point whether the Insolvency Court 
can revoke an order of conditional discharge. A.I.R. 
1942 Lah. 240 = 44 P.L.R. 324 = l.L.R. (1943) Lah. 
52(5 — 202 Ind. Cas. 421. 

S. 41 — Conditional discharge— Improper con • 


dition. 

The object of an adjudication in insolvency is to 
free the debtor from the claims of bis existing creditors 
which are to be satisfied cut of the property of the 
debtor which the Court takes possession of and dis- 
tributes among the creditors : and for the 9°. u . rt to 
discharge the insolvent but to leave him liaole to 
debts incurred before insolvency, defeats the object 
of the adjudication. Such conditional discharge 
amounts to a refusal to grant discharge. A.l.K. 1939 
Rom. 344 = 41 Bom. L.R. 583 — l.L.R. (1939) 
Bom. 493 = 185 Ind. Cas. 542. 

S. 41 — Conditional discharge— Effect of such 

order. 

WIhmi there is no evidence that since his insolvency, 
the insolvent has, or is likely to have, any income, 
or has acquired, or is likely to acquire, any property an 
order of conditional discharge asking the insolvent to 
deposit all his subsequent earnings or Ins after-acquired 
property in Court is not likely to be of any value to 
the creditors and. therefore, is not good. Such an 
order ought not to be made because it destroys the 
very motive which moves a man to attempt to obtain 
income or to a- quire property ; it has the effect that 
he has no incentive either to work or to acquire pr 
perty. A. I K. 1 939 Kang. 58 = 179 Ind. Cas. 933. 

.S 41— Conditional discharge —Order to pay 

a fixed proportion of debt -Legality of— Proper 

order to be passed. 

Where an ms dv.-nt was grant ;d a dis barge on con ' 
iht. in tlt.tt If pay eight annas in the rupee to 

liis S' hedule 1 < r -ilit »rs, the Court holding that JJ® 

was „ >t enutl'd to an absolute discharge on two 
grounds, be., that he has not k-pt proper books of 


account and on a previous occasion, he had made a 
composition with his creditors: 

Held, that a condition that the insolvent should 
pay a fixed proportion of the debts without regard, 
to his income or his property could not be imposed 
and hence the condition that he should pay eight 
annas in the rupee could not be sustained ; but the 
proper order to pass would be one asking him to pay 
a proportion of his monthly income for a fixed period 
and that any property acquired by him during this 
period shall also vest in the Official Receiver. A.I.R. 
1937 Lah. 304 = 174 Ind. Cas. 878 (2). 

S. 41— Conditional discharge— Condition in 

regard to after-acquired property— Effect of. 

A conditional discharge under the provisions o* 
cl. (c), S, 41- (2), is just as much a discharge as an 
absolute order of discharge, and concludes the insol- 
vency proceedings. The fact that a condition in 
regard to after-acquired property is imposed merely 
gives the creditor a right to proceed against such 
property when it is acquired by the discharged insol- 
vent. A.I.R. 1936 Rang. 2 = 161 Ind. Cas. 342. 

■S. 41 — Conditional discharge — Legality. 


Under S. 41 (2) ( c ), when granting a discharge to an 
insolvent, the Court is competent to impose a condi- 
tion that he shall hand over to the Official Receiver 
all the assets which he might inherit from his father. 
The possibility of the insolvent’s father not dying for 
a long time or not leaving any property for his son 
is no ground for making the discharge ^conditional. 
A.I.R 1934 Lah. 659 (1) = 35 P.L.R. 786 = 153 

Ind. Cas. 114. 

S. 41— Conditional discharge— Powers of 


Court. 

Under S. 41, it is open to Court discharging an 
insolvent to grint the discharge subject to -any condi- 
tion as regards after-acquired property. A.I.R. 1932 

Cal. 623 = 55 C.L.J. 94 = i38 Ind. Cas. 745. 

S. 41 — Conditional discharge—* Life sentence* 


—Undesirability. 

A conditional order of discharge should be as far an 
is reasonable, for the benefit of the cred.tors. 

Where the lower Court ontowd the insolvent to 
pay Rs. 25 per month for a per.od of 30 years . 

He.d that. tlm °rder h --"^^S^^olvent 

io contribute*'Rs- 30 ^^to 1 ina^^o^er’an^pro- 

CM 293 "ind. 1 Cas. 553. 

s 4| Conditional discharge— Legality . 

j _ c a I -ill that the Court can do is to suspend 

s^wSStSaSS 

that he shall remain m bankruptcy untt PJ dor . 

particular proportion in thorupce is a 

122 Ind. Cas. 112 = A.I.R. 1929 Lah. 4bi. 
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S. 41 — -Conditional discharge— Discretion of 

Court. 

Ordinarily, when an insolvent in India whose case 
is governed by the provisions of the Provincial Insol- 
vency Act, has paid up 8 annas in the rupee he is 
entitled to be free from the disabilities of an insolvent 
unless it is established that his case falls under the 
provisions of S. 42 (6) to (i). The removal of his dis- 
abilities as an insolvent need not be accompanied by 
an absolute acquintance in respect of the liabilities 
■which he has not discharged, for S. 41, gives to the 
Court a discretion similar to the discretion given in 
S. 26 of the English Act to impose conditions for the 
payment of the balance of the liabilities which will 
bind the insolvent after discharge. In re Kutner, 
(1921) 3 K.B. 93, Foil. 109 Ind. Cas. 633 = 3 Luck. 
588 = 5 O.W.N. 347 = A.I.R. 1928 Oudh 263. 

S. 41 — Conditional discharge — Payment of 

greater portion of debts by Insolvent — Order of 
conditional discharge is not improper. 

The overriding ihtention of the Legislature in all 
Bankruptcy Acts is that the debtor on giving up the 
whole of his property shall be a free man again, able 
to earn his livelihood and having the ordinary induce- 
ments to industry. Sometimes it is not right that 
the bankrupt should be free immediately ; he must 
pass through a period of probation, and theoretically 
there may be cases in which he ought not to be free 
at all ; but prima facie he is to give up everything he 
has ;,and on doing that he is to be made a free man : 
(Gaskell, In re Gaskell Ex parte, (1904) 2 K.B. 478, 
Foil.) The period for which the discharge should be 
suspended as the punishment for his misconduct in 
incurring debts beyond his means is not to be measured 
by the amount of his debts. 91 Ind. Cas. 760 = A.I.R. 
1926 Cal. 529. 

S. 41— Conditional discharge -Subsequent 

proof of debt Is not debarred. 

A conditional order of discharge does not debar 
the creditor from proving his debt in insolvency. A 
creditor is entitled to tender proof of his debt at any 
time during the administration so long as there are 
assets to be distributed and no injustice is done to 
third parties. A.I.R. 1924 Mad. 163, Foil. 85 
Ind. Cas. 543 = 4 Pat. 128 = 6 P.L I. 410 = A.I.R. 
1925 Pat. 438. 

5. Discharge. 

S. 41— Discharge— Effect of order on pro- 
ceedings under Ss. 53 and 54. 

The grantirg ol an absolute order of discharge has 
no immediate effect upon any proceedings which may 
be pending under either S. 53 or S. 54 whether in tin- 
insolvency Court itself or in the Court of appeal. 
After an 'absolute discharge has been granted, pro- 
ceedings which were pending under S. 53 or b. 54 could 
be continued by the Official Receiver unless, of course 
there were definite orders of the Insolvency Court t<» 
the contrary. A.I.R. 1943 Mad. 644 = cb I AV. 408 

= (1943) 2' M.L.J. 134 = 1943 M.W.N. 438 10 

Ind. Cas. 93. 

S. 42— Discharge— Starting point of limita- 
tion for application for discharge. 


The order of the Insolvency Court specifying the 
period of one year within which an application for 
discharge was to be made is not a final order when the 
same was challenged originally by way of an appeal 
to the District Judge and later by a revision petition 
to the High Court. In such a case, the order passed 
by the High Couit in revision must be deemed in law 
to be the final order furnishing the starting point of 
the limitation for an application of discharge. In 
this respect, no distinction can be drawn between 
orders and decrees passed under the Civil Procedure 
Code, and an order passed under the provisions of the 
Provincial Insolvency Act specifying the time within 
which an insolvent must applv for discharge. A.I.R. 
1941 Oudh 308 = 1941 O.W.N. 587 = 193 Ind. Cas. 
776. 

S. 41 (2) (c)— Discharge — Conditions for. 

The only conditions that can be imposed under S. 41 
(2) ( c ), Prov. Insol. Act, are conditions with respect 
to any earnings or income which may afterwards 
become due to the insolvent or with respect to his 
after-acquired property. It is not possible to impose 
a condition that the insolvent shall pay any specified 
proportion of his debts. A.I.R. 1939 Mad. 890 = 
(1939) 2 M.L.J. 555 = 1939 M.W.N. 975 = 50 L.W. 
632 = 186 Ind. Cas. 231. 

— - — S. 41 — Discharge — Ground for refusal. 

Where, an insolvent applies for an order of dis- 
charge, an absolute refusal by the Court to grant 
such an order on the ground that a suit had hern filed 
to have it declared that the insolvent still owns con- 
siderable property is not justified by S. 41. A.I.R. 1939 
Oudh 129 = 1939 O.W.N. 193 = 14 Luck. 442 = 179 
Ind. Cas. 1001. 

S. 41 — Discharge — Effect of. 

Per Roberts, C.J. (Bagley, J., doubting). — 
The discharge of an insolvent does not put an end to 
the Court's power to give directions as to the distri- 
bution of assets among the creditors. It must often 
occur that valuable assets are still in the hands of the 
Official Assignee and in process of realization at the 
date when the insolvent applies for his final discharge. 
An order of discharge, therefore, does not necessarily 
put an end to the proceedings in insolvcncv. A.I.R. 
1937 Rang. 276 = 14 R. 704 = 170 Ind. Cas. 471. 

S. 42 — Discharge— Refusal to grant discharge 

on ground of speculation by insolvent. 

Mere specualtion would not disentitle an insolvent 
from asking the Court for a discharge. Many people 
induldgc in all kinds of speculations but the thing 
which debars an insolvent from claiming h'ls discharge 
is rash and hazardous speculation. When the finding of 
the Court is not to this effect, it cannot be said that the 
discharge of the insolvent should be refused under the 
provisions of S. 42 (I) ( / ) on this ground. A.I.R. 1936- 
Lah. 810 = 38 P.L.R. 213 = 164 Ind. ( as. 1087. 

S. 41— Grounds for refusal. 

Where an insolvent who has obtained an order of 
unconditional discharge paying virtually nothing to 
his creditors although his assets were nil and there 
was a Ending that his debts were contracted reck- 
lessly, again presents an application for ad indication 
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twenty-eight months later and it is found, he has in- 
curred his debts recklessly, the case is one in which 
it is the dutv of the Court to refuse a discharge. A.I.R. 
1936 Rang. '4 12 = 9 Rant?. 211 = 165 Ind. Cas. 384. 


Ss. 41 & 42-5. Discharge. 

* 

from sale-proceeds of his estate — Although he cannot 
be granted absolute discharge under S. 42 (a), order 
of discharge under S. 41 (6) or (c) can be made. 117 
Ind. Cas. 662 = A.I.R. 1929 Lah. 281. 


S. 41 — Discharge — Right to apply for. 

In the case of a debtor who had been declared 
insolvent after his death and whose minor sons were 
brought on the record, the minor sons can ask the 
Court for a discharge. A.I.R. 1935 Lah. 935 = 160 
Ind. Cas. 708. 

S. 41 — Discharge— Effect on mortgage by 

insolvent. 

In the case of a mortgage by an undischarged 
insolvent, on the passing of an order of discharge, the 
property re-vests in the mortgagor and the mortgagee 
can then enforce the mortgage by sale of the property. 

A distinction must be drawn between cases in which 
because of a statutory prohibition, a person is in- 
competent to contract or to transfer bis property 
and cases where the person entering into a contract 
or transferring his property is under no such disability. 
In the former case, the contract or the transfer would 
be wholly void but in the latter class of cases, it 
would onlv be voidable a id not void ab initio. A.I.R. 
1933 All. 449 = 1933 A.L.J. 475 = 55 A. 503 = 143 
Ind. Cas. 836, 

S. 41 (2)— Discharge — Absolute refusal, lega- 
lity of. 

Section 41 (*') (a) dors not contemplate that there 
may be an order absolutely refusing to discharge an 
insolvent. It contemplates only an order either 
granting or refusing an absolute order of discharge 
as distinguished from an .»rd<r of discharge subject 
to a condition. 

Where an order under S. 41, cl. (2) (a) was passed 
* refusing discharge absolutely ’ : 

Held, that the order must be regarded as merely 
an order by which the Judge refused to make an 
absolute order of discharge and not as an order refus- 
ing discharge for ever. A.I.lv. 1931 Cal. 392 = 53 
C.LJ. 41 = 132 Ind. Cas. 640. 

S. 41 -Discharge — Grounds for refusal — 

Suit against Receiver pending— Whether suffi- 
cient reason for refusing discharge. 

That a suit is pending against the Receiver should 
not alone prevent an Insolvency Court from granting 
an application for discharge. A.I.R. 1931 Lah. 725 
_= 33 |\L R 524 - 135 Ind. Cas. 511 (2). 

— -S. 41 - Discharge— Grounds for refusal. 

Where tin- insolvent's assets were not found to be 
•equal to eight annas in the rupei and the insolvent 
had failed to prove that his liabilities arose out of 
t ire u instances for which lie could not justly be held 
responsible 

Held, that he could not legally be granted an order 
ol discharge under S. 41. A.I.R. 1931 Oudh 356 (1) — 
SOWN. 843 -- 134 Ind. Cas. 607 (I ). 

- -S. 42 (A)— Discharge— Expenditure on death 
and marriages. 

Insolvent spending excessively on dcAth and^marria- 
ges —Very small fraction oi his debt could be paid 


S. 41— Discharge — Effect of. 

An order under S. 41 does not necessarily put an 
end to the proceedings in the insolvency. A.I.R. 
1925 Rang. 105. Foil. 117 Ind. Cas. 582 = 7 Rang. 
126 = A.I.R. 1929 Rang. 168. 

S. 41 — Discharge — Examination of insolvent. 

Before passing an order of final discharge under 
S. 41 it is necessary for a Court to examine the insol- 
vent and to be satisfied of certain facts which are to 
be found in S. 42. A.I.R. 1929 Cal. 576. 


S. 42 — Discharge — Contents of order. 

Merely stating in the order that there is nothing in 
the report of the Receiver to stand in the way of the 
insolvent’s discharge is not sufficient. The Judge 
must he satisfied that the assets were not of the 
requisite value from circumstances for which the 
insolvent could not be held to be justly responsible. 
The order is not legal in absence of such finding. 
115 Ind. Cas. 585 = 48 C.L.J. 550 = A.I.R. 1928 
Cal. 843. 

S. 42 — Discharge — Effect of refusal of dis- 
charge. 

On the refusal of an insolvent’s discharge, his pro- 
perty which vested on adjudication in the Court or a 
Receiver, does not re-vest in the insolvent ; and the 
insolvent can renew his application for discharge in 
case fresh circumstances might justify him in doing so 
and the leave of the Court is necessary before any 
suit can be brought against the insolvent. A.I.R. 
1926 Rang. 2. Not foil. 109 Ind. Cas. 769 = 6 Rang. 
27 = A.I.R. 1928 Rang. 109. 

S. 42— Discharge— No automatic discharge. 

Without an order of the Insolvency Court the insol- 
vent is not discharged automatically at the end of 
the period fixed in the order of adjudication for an 
application for discharge. A.I.R. 1924 Cal. /77, Rel. 
on. 100 Ind. Cas. 320 = 49 All. 201 = 25 A.LJ.. 
152 = A.I.R. 1927 All. 418. 


•S. 42— Discharge— Arrest of insolvent. 


When the Court under the provisions of b. 4- 
refuses the discharge of the insolvent, as far as that 
Court is concerned the proceedings have terminated. 
The insolvent is liable to be «rested m execuUon^f 
anv decree notwithstanding S. 28 (2). 92 Ini. cas. 

ii'’» — Rant*. 492 = A.I.R. 19-b Rang. ... 


_ s . 41 — Discharge— Obstruction to receiver i“ 
paying debts. 

Where an insolvent’s assets are not of a value equal 
to 8 annas in the rupee and the insolvent, far from 
helping the Receiver to pay his debts obstructs him. 

Held, that it was improper to grant him a discharge. 
80 Ind. Cas. 54 = A.I.R. 1925 Oudh 112. 

S. 41 — (1907) S. 44 — Discharge— Foreign 

Bankruptcy — Order of discharge — Effect in Bri- 
tish India. 
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A discharge from debt or liability under the Bank- 
ruptcy laws of a foreign country or one of the British 
•Colonies such as Ceylon, where the debt or liability 
has been contracted or has arisen is a valid discharge 
•therefrom in British India. The fact that the parties 
-intended the debt to be paid in British India does not 
affect its validity. 31 M.L.J. 386, Foil. 26 M.L.T. 
88 = 9 LAV. 535' =51 Ind. Cas. 38. 

(a). Interpretation. 

— — S. 42 — Interpretation — ‘Assets \ meaning of. 

If the word “ assets ** used in relation to insolvency 
proceedings is not qualified in any way, as in the 
expression “ future assets ", it is generally under- 
stood to mean the amount actually in existence 
available for division among the creditors of the 
insolvent. A.I.R. 1939 Lah. 183 = I.L.R. (1939) 
Lah. 429 = 41 P.L.Ri 78 = 185 Ind. Cas. 551. 

6. Notice. 

S. 41— Notice. 

The procedure as regards the issue of notices on 
•creditors is prescribed primarily in order to afford 
'them a reasonable opportunity to appear at the time 
of the hearing of the application for discharge. A.I.R. 
1939 Cal. 490 = 69 C.L.J. 229 = 42 CAV.N. 1153 = 
185 Ind. Cas. 145. 

S. 41 — Notice — Necessity of. 

The omission to give notice of the application for 
discharge as required by S. 41 (1) is not an irregularity 
-if none of the creditors had proved his debt. The 
notice is only required to be given to those creditors 
who proved their debts. A.I.R. 1939 Nag. 103 = 
I.L.R. (1939) Nag. 478 = 1939 N.L.J. 96 = 182 Ind. 
•Cas. 214. 

7. Powers and duty of Court. 

S. 41— S. 41 (2) (b) and (c)— Powers and duty 

•of Court — Distinction between, explained— Court 
• cannot pass conditional order of discharge in 
respect of vested property. 

Under S. 41 (2) (c) the Court can grant an order o* 
discharge subject to any conditions regarding earnings 
or income which may afterwards become due to the 
insolvent or as regards the after-acquired property of 
the insolvent. There is nothing in els. (b) and ( c ) of 
sub-s. (2) of S. 41 to authorise the Court in making the 
order of discharge subject to any conditions with 
respect to the property then vested in the Court. The 
suspension of the order contemplated by cl. ( b ) is of an 
absolute order of discharge, and even that is required 
to be made for specified time. Moreover, the Court 
has no power to make the order of discharge conditional 
and also to suspend its operation. Hence els. (o) and 
(c) in sub-s. (2) of S. 41 are distinct and exclusive. 
A.I.R. 1946 Nag. Ill = I.L.R. (194a) Nag. 878 - 
1945 N.L.J. 607. 

S. 42— Powers and duty of Court— Applica- 
tion for absolute discharge. 

Under S. 42 (1) (a), the Court, before it can grant a “ 
absolute order of discharge has to be satisfied that tn 
fact that the assets were not equal to eight annas in 
the rupee on the amount of the insolvents unsecured 
liabilities had arisen from circumstances for ^ which be 
could not justly be held responsible. Where the 


insolvent, applying for absolute discharge, does not 
place before the Court materials to so satisfy it, it is 
bound to refuse to grant an absolute ord?r of discharge. 
A.I.R. 1944 Mad. 16 = 56 L.W. 531 - (1943) 2 M.L.J. 
366 = 1943 M.W.N. 562 = 211 Ind. Cas. 272. 

S. 41 (2)- Powers and duty of Court. 

The fixing of the terms under S. 41 (2) ( c ) is a matter 
for discretion of the lower Court, and the High Cou rt 
will not interfere, unless it considers that those terms 
were grossly unreasonable. A.I.R. 1944 Mad. 16 = 
56 L.W. 531 =(1943)-2 M.L.J. 366 = 1943 MAV.N. 
562 = 211 Ind. Cas. 272. 

S. 41 — Powers snd duty of Court. 

If the Judge is of opinion that an absolute discharge 
should be refused under cl. (a) of S. 41 (2), then he 
should consider the possible application of els. (b) or 
(c), or both, to the case and pass an order accordingly. 
A.I.R. 1941 Pat. 285J= 7 B.R. 559 = 193 Ind. Cas. 
546. 

S. 42 — Powers and duty of Court — Refusal of 

discharge — Grounds — Which transfers to be 
considered. 

Section 42 gives the Court wide authority to examine 
the insolvent’s conduct whether before or af'er the 
insolvency. Fraudulent transfers by the insolvent 
prior to insolvency come within the purview of S. 42 
(1) (i). But there must be some limit regarding the 
alleged fraudulent transfers upon whicli the order of 
discharge can be refused and the Judge ought not to 
take into consideration conduct which could not have 
had anything to do with the bankruptcy either in 
producing it or in affecting it in any way after its 
commencement. Only such conduct or affairs as may 
or can have had some effect upon the bankruptcy 
ought to be taken into consideration. But where the 
transfers have considerable effect upon the insolvency* 
then an order refusing discharge can be based on such 
transfers although they might have been effected long 
before the application for insolvency. A.I.R. 1939 
Cal. 490 = 69 C.L.J. 229 = 42 CAV.N. 1153 = 185 
Ind. Cas. 145. 

S. 42 — Powers and duty of Court. 

In view of the wide powers conferred upon the 
Court by S. 42, the Court has power generally to 
review any questionable transactions covered by that 
section which are in any way relevant to the insolvency 
even if such transactions could not be expressly 
avoided under Ss. 53 and 54 of the Act. A.I.R. 1939 
Cal. 490 = 69 C.L.J. 229 = 42 CAV.N. 1153 = 185 
Ind. Cas. 145. 

— — S. 41 — Powers and duty of Court — Applica- 
tion by insolvent for order of discharge — Absolute 
refusal to grant such order, if justified. 

Sub section (2), S. 41 gives discretion to the Court 
to grant or refuse an absolute order of discharge but 
does not give the same discretion to pass or refuse to 
pass an order of conditional discharge. On the other 
hand, els. ( b ) and (c) provide that the operation of the 
order of discharge may be suspended for a specified 
time or an order of discharge may be granted subject 
to certain conditions. A.I.R. 1939 Oudh 129 = 1939 
OAY.N. 193 = 14 Luck. 442 = 179 Ind. Cas. 1001. 
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S. 42— Powers and duty of Court. 

Court cannot refuse discharge of insolvent on 
grounds not indicated or warranted by the section. 
A.I.R. 1936 Mad. 800 = 44 L.W. 284 = 71 M.L.J. 
371 = 1936 M.W.N. 1229 = 165 Ind. Cas. S3. 

Ss. 41 and 42 (!) (a)— Powers and duty of 

Court— Directions in S. 42 (1) (a) imperative— 
Onus — Statutory obligation of debtor. 

The provisions of S. 42 (1) (a), are imperative and 
it is the duty of the Court before passing a final order 
of discharge to satisfy itself that the insolvent whose 
assets are not of a value equal to eight annas in the 
rupee on the amount of his unsecured liabilities, 
proves that it is not due to his fault that his assets 
do not reach that percentage. The burden of proof 
then is on the insolvent. In the event of failure on 
the part of the insolvent to satisfy the Court in this 
respect, the Insolvency Court has no jurisdiction 
to pass an order ot discharge, neither can it do so 
in the absence of any evidence on the record. There 
is a statutory obligation on the debtor and unless he 
discharges it, no order of discharge under S. 41 can be 
passed. A.I.R. 1936 Nag. 17 = 31 N.L.R. 13 Sup. = 
160 Ind. Cas. 35. 


— — S. 41 — Powers and duty of Court — Applica- 
tion for discharge should not ordinarily be 
rejected entirely — Conditional order should be 
considered. 

An application bv an insolvent for an order of 
discharge should not ordinarily be entirely rejected, 
and if the Court is of the opinion that the insolvent 
should not be granted an absolute order of discharge, 
it should consider whether a conditional order of 
discharge should not be passed, or whether an order 
of discharge, with a provision that its operation be 
suspended tor a specified time, should not be made. 
A.I.R. 1935 l ah. 919 = 160 Ind. Cas. 529. 


S. 41— Powers and duty of Court— Annul- 
ment of adjudication— Application for discharge 
—Power to annul adjudication— Insolvent unable 
to pay eight annas in the rupee— Refusal ol 
absolute discharge. 

In an application under S. 41, the Court has no 
power to order the annulment of the adjudication. 
The sections which relate to annulment are Ss. 35 and 
43 A.I.R. 1935 Mad. 646 = 1935 M.W.N. 414 = 
68* M.L.J. 699 = 41 LAV. 809 = 156 Ind. Cas. 453. 

S. 41 — Powers and duty of Court. 


Under S. 41 (2), it is open to the Court to pass one 
a f the three kinds of orders specified therein. If the 
Court considers that the insolvent is not entitled to an 
absolute order of discharge, it must consider the 
question whether a conditional order under cl. (6) or 
cl. (r) of V 41 (2) cannot be suitably passed, in 
most cases, such an order is found to be suitable an 
cases where a Court refuses a discharge unconditionally 
and for ever are rare. A.I.R. 1934 Lah. 109 
Cas. 971. 


S. 41— Powers of Court after discharge. 

I he discharge does not necessarily end the rosol- 
ven< v proceedings and the Insolvency Court has 
jurisdiction to yivo directions as to the distribution ot 
assets aimin'' the creditors and such power is not taken 


away on account of the insolvent’s discharge. A.I.R. 
1931 Lah. 725 = 33 P.L.R. 524 = 135 Ind. Cas. 511 (2). 

S. 41 — Powers’and duty of Court — Assets le s*> 

than eight annas in the rupee— Refusal to grant 
absolute discharge — Discretion of Court — Inter- 
ference in revision — Second application, compe- 
tency of. 

Where an Insolvency Court passed an order refusing 
absolute discharge on the ground that the assets of the 
insolvent were insufficient to pay eight annas in the- 
rupee and the insolvent appealed contending that the 
Court should under the circumstances, have granted, 
a conditional order of discharge : 

Held, that under S. 41, the Court had a discretion in 
the matter and the question whether it would have- 
exercised a better discretion if it had acted under cl— 
(6) or cl. (c) of S. 41 (2), was not one which could 
propcrlv be raised in revision. A.I.R. 1931 Lah. 
672 = 32 P.L.R. 476 = 132 Ind. Cas. 525. 

S. 41— Powers and duty of Court — Time not 

stated in adjudication order — Addendum speci- 
fying time added — Addendum cannot be con- 
sidered. 

Where no time is stated in the adjudication order 
within which the insolvent has to apply for bis dis- 
charge but an addendum is added at the foot of the 
order stating that the insolvent should apply within, 
two vears for his discharge, the addendum cannot be 
considered a part of the order and the court should 
not pass an order annulling the adjudication of the 
insolvent for his failure to apply for his discharge 
within two vears. 92 Ind. Cas. 235 — / L.L.J. 

26 P.L.R. 837 = A.I.R. 1926 Lah. 24. 


g. 41 — (1907) S. 44 — -Power of Court — Courts. 

Power to vary its order. 

The Court cannot set aside or vary its order made- 
fy it under insolvency jurisdiction. 9 S.L.R. 132 = 
12 Ind. Cas. 575. 

S. 41 (2) (c)— (1907) S. 44 (2) (c)— Power andi 

iuty of Court. 

The Court when giving an order of discharge may, 
inder the section, make the conditions as to futust 
;arnings and it can make an order as to_ earnm*.- 
ifter adjudication but before discharge. 7 N.I/K. 
19 = 10 Ind. Cas. 698. 

8. Scope. 

S. 41 — Scope— Clauses. .Tib (b) and (c) off 

5 41 (2) cannot be combw^A 

* K - c ,n s 41 and (c) are strict 

The o ;5er combining the kinds ot 

ilternativcs and lam x< -d o, r sub . S ections is not 

,rder contemplated »n the sever _ _ 6 L w 531 

^4 m 3;fML.j A 366 = 1943 M.W.N. 562 = 2.1 Ind. 
fas. 272. 

<5 42— Scope— Failure to carry out compo- 
, It ion — Composition, If should be previous to- 
idjudlcatlon. 

Section 42 (1) (9) means that there should be no- 
lischarge of an insolvent who has done one of two 
hings, both previous to the adjudication o f insol l . vc ?2 : 
)ne of those things is to havo been previously adjudged 
,n insolvent, and the other is to have previously made 
, composition or arrangement with his creditors. 1 
mention of the Act is that where a man has been: 
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reelived of his liabilities on a previous occasion by one 
of those methods, he is not entitled to be relieved of 
his liabilities a second time by the Court of insolvency 
granting him a discharge after a second adjudication 
as an insolvent, but in such a case, he shall remain 
permanently as an undischarged insolvent and have 
the disadvantage of not being able to obtain further 
credit without disclosing the fact that he is an undis- 
chargedinsolvent. The composition must be governed 
by the words " on any previous occasion ” and these 
words must mean a composition previous to the ad- 
udication. 


Where the applicants are cultivators and it appears 
that the failure to carry out the composition is pro- 
bably due to the agricultural depression which has 
resulted in special legislation in the United Provinces 
and it is the policy of the Legislature not to keep a 
burden of debt on' cultivators, the order discharging 
them is in accordance with that policy. A.I.R. 1937 
All. 526 = 1937 A.W.R. 384 = 19-37 A.L.J. 387 = 
168 Ind. Cas. 159. 


S. 41 — Scope. 


Where an order is passed directing an insolvent to 
pay a certain amount every month and to apply for 
discharge after one year, the order imposes conditions 
but does not grant any discharge subject to those 
conditions and consequently does not come within an\ 
of the clauses of S. 41. A.I.R. 1933 Sind 151 = 144 
Ind. Cas. 247. 

S. 42 — Scope and applicability. 


The mere fact that an insolvent was unsuccessful in 
trade does not warrant a supposition that his assets 
are not o f value equal to eight annas in the rupee due to 
circumstances for which he cannot justly be held res- 
ponsible. Section 42 was not intended to apply to 
such cases. A.I.R. 1932 Cal. 623 = 5o C.L.J. 94 = 
138 Ind. Cas. 745. 

S. 41— scope— principle on wmen as. and 


27 are based. 

The overriding intention of legislature in enacting 
Ss. 41 and 27 is that the debtor on giving up the 
whole of his property shall be free man again, able t<> 
earn his livelihood and having the o rd mar y induce- 
ment to industry. Sometimes it is not right that ban- 
krupt should be free immediately ; he must pass 
through a period of probation and theoretically there 
may be cases in which he ought not to be freed at all 
but prima facie he is to give up everything he has 
and on doing that he is to be made a free man 1-4 

Ind. Cas. 410 = 1930 A.L.J. 316 = A.I.R. 1930 All. 

471. 

S. 42— Scope. 

Where it is true that the assets of the insolvent 
are less than annas eight in the rupee on ^ amount 
of unsecured liabilities but it has not been sho.s n that 
this state of things has been brought about by an> 
fraudulent act on the part of insolvent or b\ or 
cumstances which he could have controlled. S. 4- (a) 
does not stand in the wav of the insoU'ent procuring 
the discharge. 119 Ind. Cas. lb = A.I.R. 19-9 

All. 843. 

s . 41 -Scope— Provisions are mandatory. 

The debtor has complete discretion "!eci- 

trcltl Th P e P !: e ord W ' shal. in S. 4, in,- 


poses a duty upon the insolvent, the breach of which 
involves consequences pointed out in S. 43. A.I.R. 
1925 Pat. 355, Foil. 105 Ind. Cas. 912 = 4 O.W.N. 
993 = A.I.R. 1927 Oudji 506. 

S. 41 (2) (b), 42— (1907) S.44(2), Cl. (b) and 

Cl. (3) — Scope of. 

S. 44 does not restrict the discretion of a Bank- 
ruptcy Court with regard to his period of suspension 
under S. 44 (2) (6) or the condition to be laid down 
with respect to any earnings of income which may 
hereafter become due to the insolvent. Under S. 44 (5) 
the power of suspending and of attaching conditions 
to an insolvent’s discharge may be exercised con- 
currently. 39 Ind. Cas. 916 (All.). 

S. 42— (1907) S. 44 (3)— Scope— Operation of 

section — Honest and reckless debtors. 

Petitioner should not be discharged though his 
creditors are guilty of misconduct in advancing him 
money. His own conduct should bo 'considered. He 
should not be discharged when his assets are proved 
to be low unless he satisfies that he has no control over 
the circumstance. The Act is meant for honest 
debtors and not for reckless ones. S. 44 (3) is impera- 
tive. 3 Bur.L.T. 122 = 5 L.B.R. 189 = 8 Ind. 
Cas. 950. 

9. Second appeal. 

S. 41 — Second appeal. 

No second appeal is competent from an order 
refusing discharge, but where the order in appeal is 
passed upon points not taken in grounds of appeal 
and is not supported by evidence on the record, it 
may be treated as revision. A.I.R. 1934 Lah. 198 = 
35 P.L.R. 114 = 150 Ind. Cas. 80. 

10. Second application. 

S. 41 — Second application for discharge 

— Competency. 

When an insolvent applies for discharge within 
the period specified in the order of adjudication znd 
his application is refused, he is not precluded from 
making a further application for discharge and so 
remain undischarged for life. A.I.R. 1939 Lah. 432. 

S. 41 — Second application. 

There is nothing in S. 41 to justify the view that 
when an application for discharge of an insolvent is 
refused, no later application for discharge can be made. 
A.I.R. 1932 Lah. 478 = 33 P.L.R. 620 = 138 Ind. 
Cas. 33. 

S. 41— Second application. 

Held, that an order refusing discharge did not 
prevent the insolvent from applying for discharge 
again. A.I.R. 1931 Lah. 672 = 32 P.L.R. 476 - 132 
Ind. Cas. 525. 

— S. 41 — Second application — Fresh applica- 
tion. 

Per Mukerji J. — Ordinarily no second application 
for discharge by an insolvent is contemplated by law, 
the first application being sufficient. 

Per King J. — When an insolvent applies for dis- 
charge within the period specified in order of adjudi- 
cation under S. 27 (1) and his application has been 
refused, he is not precluded from making a further 
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application for discharge and so remain undischarged 
insolvent for life. 124 Ind. Cas. 410 = 1930 A.L.J. 
316 = .VI. R. 1930 All. 471. 

S. 41 — Second application. 

Sub-section 2, S. 41, appears to allow the mere 
dismissal of the application for discharge but that will 
not prevent the insolvent from presenting further 
applications for discharge at anv later time. 109 
Ind. Cas. 636 = 1928 M.W.N. 175 = A.I.R. 1928 
Mad. 609. 

S. 41 — Second application. 

There is nothing in S. 44 of the Act to warrant the 
suggestion that the application for discharge, when 
refused, is refused for ever and that no later applica- 
tion can be made, or no renewal of the former appli- 
cation can be had. 91 Ind. Cas. 31 = 22 M.LAV. 202 
= 1925 M.W.N. 612 = A.I.R. 1925 Mad. 915 (F.B.). 

11. Suspension of discharge. 

— — S. 41 — Suspension of discharge — Order post- 
poning insolvent’s discharge till he paid eight 
annas in rupee cannot be made under Ss. 41 
and 42. 

The order of the Insolvency Court postponing the 
lischargc of t lie insolvent till he paid eight annas in 
the rupee is not warranted by the provisions of the 
Provincial Insolvency Act ; such an order does not 
come either under cis. (b) and (r) of S. 41, sub-s. (2) 
or both of them taken together. The disdhnrge is 
not suspended for a specified period but for an inde- 
nnite length of time, till eight annas in the rupee is 
paid. Such an order cannot be made under Ss. 41 
and 42, Provincial Insolvency Act. A.I.R. 1944 Cal. 
63 = 77 C.L.J. 63 = 47 C.W.N. 458 = 211 Ind. 
Cas. 289. 


that the property had been sold and ordered the 
proceeds to be distributed at once. Subsequently, 
an application was made by the creditor for attach- 
ment and sale of assets acquired by the debtor after 
that date : 

Held, that the order of 6th October 1922, was an 
order of absolute discharge which was suspended for 
a specific time, that is, until the property had been 
sold, and that the insolvency proceeding terminated 
in 1924 with an unconditional discharge and the 
insolvency proceedings could not be revived. A.I.R. 
1935 All. 272 = 1935 A.W.R. 38 = 1935 A.L.J. 274 = 
153 Ind. Cas. 869. 

— — S. 41 — Suspension of discharge— Order sus- 
pending discharge for fixed period — Application 
for final discharge — Notice to creditors, whether 
necessary. 

When the discharge of an insolvent is suspended for 
a period under S. 41 (2) (6), on the expiry of the period, 
there is no necessity to apply for an order of final 
discharge. Therefore, an insolvent can be granted his 
final discharge in such a case on an application made 
by him on the expiration of the period without notice 
of the application to the creditors. A.I.R. 1931 Rang. 
18S = 131 Ind. Cas. 721. 

S. 41 — Suspension of discharge — Validity of 

order under. 

There is no provision for the adding of any other 
order to an order refusing a discharge under S. 41 (2) 
(a). S. 41 (2) (6) permits suspension of a discharge for 
a specified time only. Therefore where the Court 
refuses an insolvent his discharge and at the same 
time directs him to pay certain amount to the receiver 
until the had apid all his debts, hisjorder is illegal. 
A.I.R. 1931) Rang. 236 = 126 Ind. Cas. 529. 


- — S. 41 - Suspension of discharge— Legality. 


12. Time fixed for discharge. 


An order directing that the insolvent’s discharge 
-hould be suspended until such time as his scheduled 
lebts are fully paid, is one without jurisdiction. 
A.I.R. 1939 Lali 183 = I.L.R. (1939) I.ah. 429 = 41 
P.I..R. 78 = 185 Ind. Cas. 551. 

S. 41 -Suspension of discharge. 

V 

I he operation «» f an order of discharge can only be 
suspended after an order has come into existence. 
A.I.R. 1939 Mad. 890 = (1939) 2 M.L.J. 555 «= 1939 
M.W.N. 975 = 50 LAV. 632 = 186 Ind. Cas. 231. 

— — S. 41 —Suspension of discharge — Order of 
absolute discharge suspended until sale of pro- 
perty — Sale of property — Subsequent order to 
distribute proceeds of sale —Insolvency proceed- 
ings when terminate — Subsequent order, if 
operates as unconditional discharge. 

In .ui insolvency matter, the Court passed the 
following order on 6th October, 1922: "It is useless 
to » arr\ «>n this insolvency longer and it does not 
appear that insolvent is to blame. His offer to pay in 
instalments has been refused bv the chief creditor and 
'(> -t ' 'imposition is not possible. The property men- 
tioned bv insolvent will be sold and after the proceeds 
have been distributed, the order of unconditional 
discharge will be written. If insolvent can arrange to 
>ell tins property in co-operation with the creditors, 
-t well bu so much the better." The property was sold 
and another order of the Court passed in 1924 stated 


S. 41— Time fixed for ^discharge —Extension 

of time— Powers of Court —Extension by impli- 
cation. 


No doubt even in a case where the application tor 
discharge had not been filed until after the expiry of 
the time fixed, it is still open to the Court in a proper 
case to allow time, provided that the adjudication has 
never been actually annulled under S. 43. But 
whether that should or should not be done upm t'.ie 
merits is a question for consideration. 


An insolvent applied for his discharge beyond the- 
ime within which he was directed to so apply, explaui- 
ig his failure to apply in time. Upon this petition 
he order passed by the Court was : Separate pcti- 

ion showing cause of delay filed. Admit the discharge 
etition Issue notice to creditors fixing 19th l-ebru- 
rv lor hearing." When the matter came up tor 
earing, the Court refused the final discharge on the 
round that the application was time-barred and uo 
nttieiffit muse was shown for the delay : 


Held, that the order of the Court admitting the 
discharge petition and directing issue of notice tor 
hearing could not be taken to mean that the tin yt was 
extended by the Court and the delay condoned. I util 
the order refusing discharge was passed, the question 
of the sufficiency of the cause for delay had never 
received judicial consideration from the Court at all aud 
the order in the order sheet was a mere routine order 
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placing the whole matter for consideration after notice. 
A.I.R. 1941 Pat. 285 = 7 B.R. 559 = 193 Ind. Cas. 

- 546. 

S. 41 — Time fixed for discharge— Omission 

s to file talbana — Effect. 

Where an insolvent who has applied for an order of 

• discharge within the time specified by the Court has 
failed to file talbana, his failure to do so cannot be 

• considered as a failure to apply for the discharge. 123 
ind. Cas. 273 = 7 O.W.N. 941 = A.I.R. 1930 Oudh 
474. 

13. Miscellaneous. 


S. 42 — Miscellaneous — Inquiry into frauJu- 

. lent actions. 

If the debts entered in the list .attached to the 
application are not bogus debts and if it is found that 
the property which the insolvent is now possessed of 
is not enough to pay his debts, he would clearly be 
•entitled to present the application for insolvency under 
S. 10 and the Court will be bound to adjudicate him 
insolvent under S. 25. The fraudulent acts of the 
.insolvent and the mala fide transfers made by him are 
to be enquired into by the Court, after the insolvent 
. has been adjudged as such and not at the initial stage. 
A.I.R. 1922 Bom. 80 and A.I.R. 1916 P.C. 64. Foil. 
113 Ind. Cas. 20 = 4 Luck. 52 = 5 OAV.N. 776 = 
A.I.R. 1929 Oudh 371. 

Ss. 42 (2) and 69— (1907), Ss. 44 (4) and 43— 

Miscellaneous —Receiver’s report— Admissibility 
.as evidence. 

The report of a Receiver of an insolvent's property 
that the insolvent bad fraudulently transferred Ins 
, property to his wife before declaration of insolvency 
,:•$ not admissible in evidence to convict the insolvent 
under S. 43. 37 All. 429 = 13 A.L.J. 642 = 29 Ind. 

Cas. 998. 


S. 43. 


Synopsis. 


1. Annulment of adjudication. 

2. Effect of annulment. 

3. Extension of time. 

4. Notice. 

5. Persons entitled to apply. 

b. Provision, whether mandatory. 

7. Scope. 

8. Miscellaneous. 

I. Annulment of adjudication 
S. 43 -Annulment of adjudication. 


Toe default of a debtor under S. 43 does not bring 

- about an automatic annulment nor does it 
Court to pass an order of annulment im.ned.atel> after 
the default occurs. Section 4 J allow, asj .nsohen 
- Court to postpone annulment after default cither by 
• extending the time in which the debtor is « TP ■ 

his discharge or by merely postponing the actual 
. pronouncement after the default has occurred. A.l.K. 

1941 Lali. 316 = I.L.R. (>942) Lah. 330 - 43 I .L.K. 
. 369 = 197 Ind. Cas. 564. 

S. 43— Annulment of adjudication— Jurisdic- 
tion of Insolvency Court. 

After an adjudication is annulled under S 43 the 
Insolvency Court continues to have jurisdiction in the 


matter of distribution of the assets of insolvent, tile 
Official Receiver being the proper person to take 
control of any remaining estate. A.I.R. 1941 Lah. 
316 = I.L.R. (1942) Lah. 330 = 43 P.L.R. 3S9 = 137 
Ind. Cas. 564. 

* 

S. 43— Annulment of adjudication — Powers 

of Court' placing insolvent in possession of 
property. 

Section 37 gives the Court a wide discretion. The 
annulment of the adjudication does not mean that the 
debtor who is adjudicated is necessarily to be placed 
in possession of the property which is in the hands 
of the Official Receiver at the time the adjudication is 
set aside. The directions of the Court must depend ou 
the circumstances in each case. A.I.R. 1940 Mad. 
375 = (1940) 1 M.L.J. 228 = 51 LAV. 231 = 1940 
.M.W.N. 157 = I.L.R. (1940) Mad. 441 = 189 Ind. Cas. 
573). 

S. 43 — Annulment of adjudication —Procedure 

— Court’s discretion. 

Section 43 does not operate autom itically to termi- 
nate insolvency proceedings when the time fixed lor 
the application for discharge is up. An order of annul- 
ment is necessary, and the Court, before miking such, 
an order, should exercise its discretion as to whether 
or not it is not better to extend the time. The word 

shall ” in S. 43 (1) is not mandatory. 

There were two applications by a creditor, one 
under S. 53 and the other for extension of time for 
making application for discharge. Neither the insol- 
vent nor the creditor appeared on the date of hearing. 
But the transferer was present. The application of 
insolvency was dismissed for default. 

Held, that the order did not amount to an order of 
annulment, for the application w.iicli the Court 
described as dismissed for default, that is to say, the 
" application of insolvency " was not before the Court 
and could not be before the Court, so os no such appli- 
cation is known to the law. A.I.R. 1940 Nag. 4 = 
1939 N.L.J. 465 = I.L.R. (1941) Nag. 50 J = 183 Ind. 
Cas. 615. 

S. 43 — Annulment of adjudication— Duty of 

Court— Annulment of insolvency proceedings— 
Proceedings under Ss. 53 and 54, if can be conti- 
nued. 

Orders of annulment should be very carefully 
worded, because where the Court annuls insolvency 
proceedings to avoid very considerable hardship to 
the creditors (where the annulment is founded on a 
failure on the part of the insolvent to take the neces- 
sary steps in the insolvency), it is necessary to make 
provision for what is to happen to the assets. A Court 
should be very chary about annulling insolvency 
proceedings where there are proceedings pending 
under Ss. 53 and 54, Insolvency Act. 

Quaere. — Whether the Court has power, notwith- 
standing the annulment, to continue proceedings 
under Ss. 53 and 54. A.I.R. 1940 Nag. 4 = I.L.R. 
(19411 Nag. 500 = 1039 N.L.J. 465 = 186 Ind. Cas. 

615. ‘ 

S. 43 — Annulment of adjudication. 

In view of S. 27 (2) and S. 5 read with S. 148, Civil 
P. C., the Insolvency Court has power to extend tune 
under S. 43 (1) and the mere lapse of time originally 
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fixed by the Court without an application for discharge 
having been made by the insolvent cannot automati- 
callv bring about the annulment of the order of adjudi- 
cation. A.I.R. 1939 Nag. 103 = 1939 N.L.J. 96 = 
I.L.K. (1939) Nag. -478 = 182 Ind. Cas. 214. 

S. 43 — Annulment of adjudication — Proce- 
dure. 

Though the provisions of S. 43 arc mandatory, still 
the annulment of adjudication does not occur as a 
matter of course, but has to be the subject of a specific 
order of the Court; in other words it does not operate 
as an automatic annulment on the failure of the debtor 
to apply for a discharge. A.I.R. 1938 Oudh 122 = 
1938 O.VY'.N. 377 = 14 Luck. 40 = 174 Ind. Cas. 607 
(F. B.). 

S. 43 — Annulment of adjudication. 

When the debtor has applied for his discharge with- 
in the prescribed period and S. 27 does not apply, then 
the provision in S. 43 must apply and the order of 
adjudication must be annulled if thereafter the debtor 
does not appear on the days fixed for hearing his 
application for discharge. A.I.R. 1937 Nag. 37 = 
I.L.R. (1937) Nag. 461 = 166 Ind. Cas. 956 (2). 

S. 43 — Annulment of adjudication. 

The order of adjudication is not automatically 
annulled on insolvent's failure to apply for discharge 
within the time fixed bv the Insolvency Court. A.I.R. 
1935 Lah. 606 = 37 P.L.R. 144 = 159 Ind. Cas. 
667 (1). 

Ss. 43 and 37— Annulment of adjudication— 

Receiver, if ceases to be Receiver in insolvency. 

From the moment of the annulment of an order of 
adjudication and onwards, the Receiver ceases to be 
Receiver in insolvency, but if he is appointed to 
receive the property of the insolvent, he becomes 
a mere appointee with reference to such property and 
thus a mere custodian of the property which comes 
into his hands. Therefore, a bare appointee (i.e., an 
appointee under a vesting order which does not impose 
any rendition relating to the property of the debtor), 
has no authority to deal with the estate of the insol- 
vent as agent or on behalf of the insolvent except as 
regards realisation of the insolvent’s claims against 
other'. When the Court vests the property of the 
insob nit in an appointee, the property is put out of 
the control of the insolvent, but the appointee is no 
mor»* than the custodian of such property. Conse- 
quently, the creditors arc not entitled to any relief 
against the appointee. All that they are entitled to 
do as regards him is to execute any decree that they 
ma\ obtain against the insolvent by getting a garnishee 
order on account of his custody of the property be- 
longing to the insolvent. A.I.R. 1935 Rang. 152 = 
156 Ind. ( as. 783. 

S. 43 — Annulment of adjudication. 

Although the provisions of S. 43 are mandatory, the 
annulment ul adjudication does not occur as a matter 
of course, but has to be the subject of a specific order 
of t he Court. A.I.R. 1933 Kang. 133 144 Ind. Cas. 

S. 43 — Annulment of adjudication — “ Annul- 
led under the Act ”, meaning of. 

I he expression " annulled under the Act ‘ in S. 43 
means annulment bv virtue of the power conferred 


under the Act. A.I.R. 1937 Cal. 158 = I.L.R. (1937) 

1 Cal. 628 = 171 Ind. Cas. 280. 

S. 43— Annulment of adjudication — Discharge 

application — -Debtor absent — Adjudication, if' 

automatically cancelled. 

If the debtor fails to apply for an order of discharge 
within the period specified by the Court, or having 
made such an application, he does not appear on the- 
date of hearing, the adjudication does not stand can-- 
celled automatically tut that the Court must make an 
express order annulling the order of an adjudication.. 
A.I.R. 1934 Lah. 468 = 15 L. 693 = 36 P.L.R. 499 = 
153 Ind. Cas. 993. 


S. 43 — Annulment of adjudication— Condi- 
tional annulment. 

The annulment of adjudication under S. 43 is 
merely a continuation of the insolvency in another 
form and it is open to the Court to pass either a condi- 
tional or unconditional order of annulment. 31 
M.L.W. 546 = A.I.R. 1930 Mad. 520 = 58 M.LJ. 
658. 


S. 43 — Annulment of adjudication — No auto-- 

matlc annulment. 1 

Section 43 of the Act does not operate as an auto- 
matic annulment on the failure of the debtor to apply 
for a discharge. A.I.R. 1924 Cal. 777, Foil. 124 Ind. 
Cas. 61 = 31 M.L.W. 365 = 53 Mad. 288 = A.I.R. 
1930 Mad. 389 = 58 M.L.J. 369 (F.B.). 


S. 43 (1) — Annulment of adjudication— Appli- 
cation by Receiver under S. 53 — Adjudication- 
annulled simultaneously with disposal of appli- 
cation — Legality. 


A person was adjudicated on a creditor’s petition on 
5th January 1929 and was directed to apply for the 
discharge within six months from that datq. He 
applied on 4th July 1929. Before his application the 
Receiver had already applied under S. 53 questioning 
the validity of the deeds executed by the insolvent. 
During the pendency of the application the insolvent 
applied for his discharge and objections having been 
filed the following order was made : * Let it be placed 
with the application for an order of discharge. rn 
up when any order is passed on the said application 
after the disposal of the Receiver’s application. The 
creditors appealed questioning the correctness o t 
orders passed. 


leKI, that as the Court had no ' J'^i^touTor - 

,t thedisposal of the Receiver s .VV { the 

£3 the ower Court was wron = ? N 

ler of adjudication. Ind< “ 

_ a » « / \ O ■ \ f\ • a . I It il /•! 


— S. 43--Annulmcnt of adjudication. 

nsolvent not paying large amount of bis debts 
.Tving for discharge- Court directing him to pa> 
r g su‘ ro monthly and to renew hi. app -cat.on ; 
v months hence ” — Court s order is under S. 4- 
(a) and hence if insolvent neither pays nor renews 
lication as ordered, his adjudication cannot be 

tilled. 118 Ind. Cas. 332 = A.I.R. 19-9 Pat. 184 
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S. 43 — Annulment of adjudication — Protect- 
ing creditors after annulment. 

Insolvent failing to apply for discharge — Court must 
• annul adjudication, but to protect creditors, order 
vesting of his property in some third person, under 
S. 37, must be passed. 94 Ind. Cas. 234 = A.I.R. 
1926 Lah. 370. 

S. 43 — -Annulment of adjudication. 

The phrase “ the order of adjudication shall be 
annulled ” in S. 43. means that it is to be annulled at 
the instance of the opposite party or by the Court 
;itself, and does not mean that it is cancelled automati- 
cally on the expiry of the period. 81 Ind. Cas. 584 = 
51 Cal. 337 = A.I.R. 1924 Cal. 777. 

2. Effect of annulment. 

Ss. 43 and 61 (5) — Effect of annulment — 

Insolvent not applying for discharge within time 
•fixed by Court — Adjudication annulled — Proper- 
ties cannot be re-vested in insolvent — Effect of 
■such order indicated. 

When an adjudication is annulled on the ground 
that the insolvents had not fulfilled their duty by 
applying for their discharge within the time fixed by 
the Court it would not be a proper exercise of discre- 
tion on the part of the Court to revest the properties in 
the insolvents, for that would be allowing the insol- 
vents to take advantage of their own default ; and the 
•creditors who had already proved their debts would be 
■seriously prejudiced by such order, as under S. 61 (5) 
■such creditors alone would be entitled to be rateably 
paid out of the amount realised by the assets of the 
insolvent if the administration in insolvency were to 
•continue, whereas if the properties were re-vested in 
“the insolvents there would be nothing to prevent other 
•creditors who have obtained decrees subsequent to the 
annulment to come in under S. 73, Civil P. C., and 
claim rateable distribution. A.I.R. 1946 Mad. 388 = 
(1946) 1 M. L. J. 262 = 59 L. W. 349 = 1946 

M.W.N. 457. 


S. 43— Effect of annulment— Suit to enforce 

mortgage — Receiver representing estate of insol- 
vent — Annulment pending suit — Decree is not 
•binding on mortgagor. 

Since no one is bound by an order made in a pro- 
•ceeding to which he was not a party, if it is sought to 
bind him on the ground that his interest was sum- 
•ciently represented by another person, it must be 
•shown that at the time the order was made, the 
representative character of the latter was still sub- 
sisting. Hence a decree passed in a mortgage suit in 
which the Receiver was impleaded as a party cannot 
’bind the mortgagor insolvent if before the date of t ie 
•decree, the adjudication was annulled as on annul- 
ment, the Receiver becomes func'us ojftcio and ceases 
"to represent the estate of the deceased. 1 he re-\ .s mg 
of propertv in the insolvent during the pen< • nt> o 
the suit is not affected by the doctrine of , is pcnanis. 
A.I.R. 1943 Mad. 381 =1943 M.W.N. 89 -- I L.R. 
(1943) Mad. 702 = (1943) 2 M.L.J. 539 = 56 L.W. 
756 = 213 Ind. Cas. 4<»P. 


ceedings already instituted under Ss. 53 and 54. 
A.I.R. 1941 Lah. 316 = I.L.R. (1942) Lah. 330 = 43 
P.L.R. 369 = 197 Ind. Cas. 564. 

S. 43 — Effect of annulment. 

A person whose adjudication is annulled under 
S. 43, Provincial Insolvency Act, is not disqualified 
for election as a member of a Local Board as an 
" undischarged insolvent " under S. 55 (2) (6), Madras 
Local Boards Act, 1920. A.I.R. 1941 Mad. 22 = 52 
L.W. 527 = (1940) 2 M.L.J. 590 = 1940 M.W.N. 1011 
= 193 Ind. Cas. 147. 

S. 43— Effect of annulment — Order of annul- 
ment in force — Insolvency Court’s jurisdiction 
to demand refund. 

Once an order of annulment of adjudication has 
been passed under S. 43, there ceases to be an insolvent 
or any Receiver. All acts theretofore done by the 
Court are valid and subject to that the property of the 
debtor vests in such person as the Court may appoint, 
and in default of any such appointment, in the debtor 
himself. 

Consequently, so long as the order of annulment of 
adjudication is in force, the Insolvency Court has no 
jurisdiction to demand a refund of money from the 
creditors to whom a dividend had been distributed. 
It is at least doubtful whether the District Judge has 
jurisdiction to entertain an appeal against the order 
refusing to enter claims of a particular debt in the 
schedule after the adjudication had been annulled 
A.I.R. 1935 Nag. 246 = 31 N.L.R. Sup. 36 = 161* 
Ind. Cas. 981. 

-S. 43— Effect of annulment on proceedings 

under Ss. 53 and 54. 

In a case where an insolvency has been annulled 
under the provisions of S. 43, and the Receiver has, 
before the order of annulment, applied to the Court to 
have a transfer of property set aside under the provi- 
sions of S. 53 or S. 54, the Court has no jurisdiction 
after the order of annulment of the insolvency pro- 
ceedings to continue the proceedings under S. 53 or 
S. 54. 

Quaere. — Whether the provision of S. 43, Provincial 
Insolvency Act, are mandatory ? A.I.R. 1933 Rang. 
223 = 11 Rang. 287 = 145 Ind. Cas. 320 (F.B.). 

3. Extension of time. 

S. 43 — Extension of time. 

The provisions of S. 43 are subject to those of S. 27 
(2) and it is open to the Court to extend time instead 
of annulling the adjudication. A.I.R. 1942 Oudh 
97 = 1941 O.W.N. 1190 =1941 A.W.R.C.C. 335 = 
17 Luck. 271 = 199 Ind. Cas. 390. 

S. 43— Extension of time. 

After annulment of adjudication under S. 43, no 
extension of time can be granted. A.I.R. 1937 All. 
686=1937 A.L.J. 773 = 1937 A.W.R. 654 = I.L.R 
(1937) All. 855 =171 Ind. Cas. 594. 


-S. 43 —Effect of annulment of adjudication on 

proceedings under Ss. 53 and 54. 

The annulment of an adjudication under S. 43 docs 
not operate so as to cause the abatement of the pro- 


S. 43— Extension of time for applying for 

discharge. 

The time for making an application for discharge 
can he extended even after the expiry of the period 
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originally fixed ; it is open to the Court to do so suo 
motu or at the instance of an aggrieved part}'. 132 
Ind. Cas. 223. 

S. 43 (1) — Exterfsion of time — Power of Court* 

If a Court from the proceedings before it is of 
opinion that the period allowed to a debtor for apply- 
ing for his discharge ought to be extended, the Court 
has power to extend the time of its own motion. 

128 Ind. Cas. 841=8 Rang. 506 = A.I.R. 1931 
Rang. 27. 

S. 43 — Extension of time — Form of order 

extending time. 

In granting an extension of time for applying for 
discharge on the ground that another petition has to 
be inquired into, the order should be made in the 
following terms : 

“ The order of annulment is set aside and the time 
for applying for discharge is extended up to such time 
as is necessarv for disposal of petition under Ss. 52 
and 53." 1930 M.W.N. 673 = 32 M.L.W. 446 = 

129 Ind. Cas. 36 = A.I.R. 1931 Mad. 10 = 59 M.L.J. 
710. 

S. 43 — Extension of time. 

Whenever the effect of the insolvent's failure to 
apply for discharge within the time prescribed is to 
prevent any inquiry into allegation of fraudulent con- 
duct, the court can take hold of the fact and extend 
the time for applying for discharge. 1930 M.W.N. 
673 = 32 M.L.W. '446 = 129 Ind. Cas. 36 = A.I.R. 
1931 Mad. 10 = 59 M.I..J. 710. 

S. 43— Extension of time- Discretion of 

Court. 

Where the court which orders amendment reviews 
its order and grants extension of time for applying 
for discharge, the High Court will not interfere in 
revision with the discretion exercised bv the lower 
court. 1930 M.W.N. 673 = 32 M.L.W. 446 = 129 
Ind. Cas. 36 = A.I.R. 1931 Mad. 10 = 59 M.L.J. 710. 

S. 43 — Extension of time. 

Extension of time under S. 148, C.P. Code cannot 
be granted in cases where the insolvent fails to appiy 
for discharge within the time fixed by Court, since 
the provisions of S. 43 (1) arc mandatory and the 
powers given by S. 5 are to that extent limited. A.I.R. 
1926 Mad. 942. Foil. 125 Ind. Cas. 346 = 8 Rang. 
187 = A.I.R. 1930 Rang 166. 

— — S. 43 — Extension of time. 

Although the provisions of S. 43, that if the debtor 
fails to apply within specified time for annulment 
o( adjudication order, the adjudication shall be annull- 
ed. arc mandatory, under S. 27 (2). the period within 
which the debtor shall apply for Ins discharge, should 
be extended so that the operation of S. 43 is delayed 
until the insolvency proceedings have had time to 
be carried to completion. 91 Ind. Cas. 467 = A.I.R. 
1926 Sind 94. 

4. Notice. 

S. 43— Notice — Construction — Adjudication 

as insolvent on petition by creditors — Steps to 
initiate proceeding under Ss. 53 and 54 — Notice 
to petitioning creditors. 

Section 43 should ho read with S. 27 and where a 
person is adjudged insolvent on a petition by his 


creditors and steps are apparentlj- being taken with: 
a view to initiate proceedings under S. 53 or S. 54„ 
notice ought to be issued to the petitioning creditors; 
before the adjudication is annulled. A.I.R. 1937* 
All. 686 = I.L.R. (1937) All. 855 = 1937 A.L.J. 773 = 
1937 A.W.R. 654 = 171 Ind. Cas. 594. 

S. 43— Notice to creditors. 

When annulling adjudication, a Court ought to* 
give specific notice of it to a creditor, as an interested 
party who may have instituted legal proceedings ini 
relation to the insolvent’s property. 101 Ind. Cas.- 
589 = 6 Bur. L.J. 44 = A.I.R. 1927 Rang. 173. 

5. Persons entitled to apply. 

S. 43 — Persons entitled to apply. 

Pet Venkatasubba Rao J. — From S. 27 and. 
S. 43 read together it is clear that the party who can. 
make the application for discharge is the debtor and 
no one else. It is equally clear that the Court has 
power to extend the period and it may be so done not 
merely at the instance of the debtor but on the appli- 
cation of anybody interested. S. 27 (2) merely 
requires sufficient cause shall be shown, but it does- 
not sav, that the debtor alone may apply for exten- 
sion or shall show sufficient cause. If then before 
the expiry of the term fixed, an application is made 
under S. 27 (2). it is obvious that it is not obligatory 
upon the Court under S. 43 to annul the adjudication. 
To this extent it is plain that the word " shall " is 
not imperative. 122 Ind. Cas. 351 = 52 Mad. 648 = 
29 M.L.W. 649 = 1929 M.W.N. 4S9 = A.I.R. 1930- 
Mad. 278 = 57 M.L.J. 116. 

S. 43 — Persons entitled to apply. 

Though S. 43 (1) docs not specify by whom the- 
application should be made, a creditor who is affected 
by the adjudication is certainly a " person aggrieved 
if his claim is dismissed without proper reason. 

An order of adjudication prevents an unsecured 
creditor from realising his debt except by receiving 
the dividend ; he is therefore certainly affected by 
the proceedings in insolvency, vis., by the refusal to- 
annul the order of adjudication. 83 Ind. Cas. 955 = 
19 M.L.W. 418 = 34 M.L.T. 170 = 1924 M.W.N. 
331 = A.I.R. 1924 Mad. 635. 

6. Provisions whether mandatory. 

S. 43 — Provisions whether mandatory. 

Per Reilly, J. — It is one thing to provide that or.- 
a certain thing happening or not happening the next 
step shall be such and such ; it is quite another thing 
to provide that if a certain order of the Court is not 
carried out within a certain time a certain conse- 
quence shall follow. The latter provision is much 
more clearly mandatory than the former. It is very 
difficult to suggest any reasonable explanation why 
the words " shall be annulled " are used in S. 43, if 
something other than their plain meaning is intended, 
and it is not disputed that the plain meaning is man- 
datory. 122 Ind. Cas. 351 = 52 Mad. 648 = 1929- 
M W.N. 489 = 29 M.L.W. 649 = A.I.R. 1930 Mad. 
278 = 57 M.L.J. 116. 

S. 43 — Provisions whether mandatory. 

The provisions of S. 43 (1) are mandatory, there 
being no discretion to the Court to enlarge the time 
after the expiry of the period fixed by the Court fo r 
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an application for an order of discharge. Unless 
the debtor applies for his discharge within the time 
fixed the adjudication must be annulled. 125 Ind. 
Cas. 346 = 8 Rang. 187 = A.I.R. 1930 Rang. 166. 

S. 43 — Provisions whether mandatory. 

Where the insolvent fails to apply for an order of 
discharge, the Insolvency Court has no option but to 
annul the order of adjudicati on. A.I.R.1926 Lah. 
370, Foil. 112 Ind. Cas. 768 (Lah.). 

S. 43 — Provisions whether mandatory. 

Section 43 is mandatory and the Court has no 
power to extend the time after the period specified in 
the order. The word " shall ” in S. 43 is mandatory 
—(Cases discussed.) 109 Ind. Cas. 581 = 51 
Mad. 839 = 1928 M.W.N. 177 = 27 M.L.W. 311 = 
A.I.R. 1928 Mad. 265 = 54 M.L.J. 344. 

S. 43— Provisions whether mandatory. 

The words " shall be annulled ” in S. 43 are to be 
construed as directory and discretionary and not 
mandatory or peremptory. So the Court in its 
discretion in the circumstances of a particular csase, 
where the debtor has failed to apply for his discharge 
within the time originally fixed, has power to extend 
the time within which the debtor must apply for his 
discharge. 91 Ind. Cas. 467 = A.I.R. 1926 Sind 94. 

S. 43— Provision whether mandatory— Sec- 
tion is mandatory. 

The word "shall” in S. 41 of the Act imposes a 
duty upon the insolvent the breach of which involves 
the consequences pointed out in S. 43. The provi- 
sions of S. 43 are mandatory. The Court has no dis- 
cretion to enlarge the time after the expiry of the 
period fixed by the Court for an application for an 
order of discharge. 88 Ind. Cas. 70 = 4 Pat. 51 = 
6 P.L.T. 776 = A.I.R. 1925 Pat. 355. 

S. 43 — Provision if mandatory — Setting aside 

annulment — C.P. Code, O. 9 — S. 10 (2) if applies. 

When an order of annulment has been passed under 
S. 43 (1) it is not open to the Insolvency Court to set 
aside its order bv virtue of the provisions of O. 9 
of the C.P. Code. 'but the provisions of S. 10 (2) will 
applv : C.R.P. No. 554 (Madras) of 1925, Dist. 
A.I.R. 1924 Mad. 635, Foil. 

S. 43 is mandatorv. 97 Ind. Cas. 706 = 49 Mad. 
935 = 1926 M.W.N. 674 = A.I.R. 1926 Mad. 942 = 
51 M.L.J. 209. 


(7) Scope. 

S . 43-Scope and object— Annulment of 

adjudication and property ordered to continue 
to vest in Official Receiver— Alienation by insol- 
vent set aside in the mean time— Alienees deposit- 
ing sufficient money to pay all (creditors 
Insolvent also depositing sufficient money to 
pay off creditors and the alienees— Person en- 
titled to the property under the set aside aliena- 
tion. 

On 22nd June, 1937, B, then in insolvent emeum- 

stances alienated his property in f f* vour 

others. On 13th August. 1938. the alienee sold 

some of the property to R and on 10th -,'riiudi- 

R transferred some of his rights to T. B ■* J ’ 
cated insolvent on 8th March, 1938. A } ), c 0 , t _ 
of the Official Receiver the alienations of — nd June, 


1937, and the consequent alienations were set aside 
On 9th February, 1940, the adjudication was annulled 
under S. 43 of the Provincial Insolvency Act ; but 
the property was ordered to continue to vest in the 
Official Receiver. Subsequently the alienees depo- 
sited in Court a sufficient sum of money to pay off 
all the creditors and asked that the property be 
delivered to them. The insolvent also subsequently 
deposited money sufficient to pay off the creditors 
as well and to pay the alienees what was due to them 
under the deed of 22nd June, 1937. 

On a question whether B, the insolvent or his 
alienees were entitled to the properties. 

Held, the alienees should be given possession of 
the property since it was not necessary to sell them 
for meeting the debts of the creditors despite the 
fact that the alienation had to be set aside in its 
entirety. The insolvent should be allowed to with- 
draw the amount deposited by him. 

An insolvency Court administers the assets of 
the insolvent in equity for the benefit of the creditors 
and restores it to the person to whom it is properly 
due, if the claims of the creditors do not necessitate 
the sale of the property. 61 L. W. 850 = A.I.R. 1949 
Mad. 472 = (1948) 2 M.L.J. 590. 

S. 43— Scope and object— Effect of vesting 

order under S. 37, explained. 

Section 43 is a penal provision and its object is to 
punish the debtor if lie does not, with due diligence, 
apply for his discharge. When the Court annuls an 
adjudication under S. 43 (1), and makes an order 
vesting the property of the ex-insolvent in some other 
person, it still retains control over the debtor’s pro- 
perties and though the annulment of adjudication 
puts an end to the insolvent’s state of insolvency, 

' it does not terminate the insolvency proceedings for 
all purposes. It cannot be said that the last act 
which the Court can do in exercise of its insolvency 
jurisdiction, is to make an order vesting the property 
of the debtor in some other person, and it becomes 
functus officio after that. That would bo to frus- 
trate the very object for which adjudication was 
annulled. Nor can it be said that the appointee is merely 
a passive trustee for the debtor, and must retain the 
properties for the benefit of the latter, subject to 
any order of attachment and sale that might be 
obtained at the instance of any creditor. The word 
“ vest ” as used in S. 37 connotes much more than 
physical custody or detention. It means that the 
title of the debtor inheres in the appointee, and he 
has the power to deal with the property. The purpose 
of “ vesting ”, though not clearly expressed in the 
section, must be the distribution of the assets amongst 
all the creditors of the ex-insolvent and that is the 
only way of fulfilling the object for which the annul- 
ment order was made. The appointee, therefore, is 
to hold the estate of the debtor till it is completely 
administered, in accordance with the principles 
recognised in insolvency laws. It is true that all the 
provisions of the Insol. Act may not be made appli- 
cable and the appointee may not have all the powers 
of the Receiver in insolvency, but the general principles 
of distribution embodied in the insolvency laws 
which are based on broad principles of equity and 
justice can certainly be applied. The appointee 
has got to administer the estate under the control 
and guidance of the Court which can direct him 
from time to time as to how he should proceed. A.I.R 
1943 Cal. 133 = 47 C.W.N. 74 =1.L.R. (1943) l 

Cal. 5 = 76C.L.J. 460 = 206 Ind. Cas. 619. 


'2719 


PROV. INSOL. ACT (1920), S. 43—7. Scope. 


AT 


2720 


s. 43— Scope and object. 


Section 43 is intended to act as a deterrent to 
insolvents who trv to avoid discharge, and this was 
the expressed object with which the section was 

introduced. A.I.R. 1941 7 rl . R * 

369 = I.L.R. (1942) Lah. 330 = 19/ Ind. Cas. o64. 

g t 43- — Scope and construction. 

Section 43 cannot be interpreted in stich a way as to 

favour the insolvent. A.I.R. 1941 Lah ‘ q '_|_ 
I.L.R. (1942) Lah. 330 = 43 P.L.R. 369 — 197 

Tnd. Cas. 564. 

S 43 — Scope — Annulment intended as 

punishment— Such punishment cannot be used 
in favour of insolvent. 

The annulment of the adjudication under the 
-e ditions defined under S. 43 is intended as a punish- 
ment to the insolvent. The protection conferred on 
him bv reason of his adjudication is withdrawn but 
Hoes not necessarily follow that he is to get back 
from the control of the Court Ins assets. The punish- 
ment prodded in S. 43 cannot be used in favour of 
the insolvent. A.I.R._1939 °udh 55 - '939 O.W N. 
r> 1939 A.W.R. 17 = 14 Luck. 404 - 1/J lnd. 

Cas. 764. 

.g. 43 Scope and applicability — Discharg 

Effect on after-acquired property. 

Although the property vests in the Receiver, if he 
never claims it in the insolvency proceedings, in the 
absence of anv order to the contrary the property 
m question must be considered to have re-vested 
n the mortgagor on his discharge, and the pnncip e 
laid down in S. 43. T.P. Act, would be applicable 
and on the rc-vcsting of the property in the mort- 
, a£I0r themortgagee will be entitled to enforce the 
mortgage A.LR g 1934 Lah. 809 - 36 P.L.R. 185 = 
16 iJh 392 = 155 Ind. Cas. 938. 

•S. 43— Scope and object. 


The penalty of annulment under S. 43 is not intend- 
ed for insolvent coming before the Court in time and 
applying for extension of time for applying dis- 
charge. If the Court is not prepared to extend tunc 
m such a case, it may properly tr»t tb. .on 

as one for discharge or should allow the insolvent to 

make an immediate application f ° r < 1,SC !|:J V w 448 
1931 Mad. 325 = 60 M.L.J. 339 = 3d 

= 131 Ind. Cas. 150. 

,8) Miscellaneous. 

S . 43 Miscellaneous -Death ol insolvent - 
Tcrmination of proceedings. 

The insolvency proceedings do not come * ™ 

«■ 

I 'as. 993. 

~ 43 Miscellaneous — Expiry of time for 

iS£-r r X the prop-ly or 

creditors it is lor the creditors to object and the msoi 


vent has no right to object to it. A.I.R. 1933 Lah. 
1008 = 147 Ind. Cas. 778. 

S. 43 Miscellaneous — Fre9h adjudication. 

Under the Provincial Insolvency Act once a person 

has been declared an insolvent i’ b » , n . ot °P en 
to apply for a second order of adjudication until he 

has obtained an order of discharge or untdlus previous 

adjudication has been annulled. 26 Bom. 171. Dist. 

115 Ind. Cas. 107 = 6 O.W.N. 100 = A.I.R. 1929 

Oudh 149. - • 

s. 43 — Miscellaneous — Transfer set aside as 

fraudulent — Transferee’s right to prove as un- 
secured creditor. 

Where a sale is set aside on the ground that it was 
in fraud of creditors, the transferee may be allowed to 
prove as an unsecured creditor to the extent of the 
consideration which has been used for _ p WPSJ 
debts of the debtor. A.I.R. 1933 Lah. 211 - 34 

P.L.R. 127 = 141 Ind. Cas. 336. 

S 43 (S. 359) — Provincial Insolvency Act 

Imprisonment, whether to be 
—Omission to specify the nature ( )f <3 th ® 5 1 ? lp £ is 
ment when passing order under S. 359-Power 
to subsequently declare it to be rigorous Juris 

diction — S. 622, C. P* C. 

The imprisonment ordered under S. 359. C.P.C.. 
ma> ’ bC ten! “SSf Reified when tilforir is 

SfTstrf ’^ S | tO c W h en o f jua fta m 

whether theTmpr^scmroent' awarded is to be simple or 

A fter the Judge has «»£« »» ,° the llw is exhausted 
power under that prov s by an adminis- 

trative o^cr P S '^thout notice to "the petitioner to 
i ♦ rminA that the imprisonment is to be rigorous, 
» he does so his order Pliable to be discharged by the 
High Court in the exercise of its revisional jurisdiction. 

n c ,m 740 = 5 C.L.J. 445. See 13 M.L.J. 467. 

S 43 (ii) — Provincial Insolvency Act—] Jmpri- 

sonment of insolvent-Offence committed on 
specific occasion-Evidence, nature of. 

insolvent cannot be committed for an offence 

evidence ought to be received de novo 

:"1d 8 7 A L.J 602 = 32 A. 547 = 6 Ind. Cas. 

870. 
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(1) Debt incurred by fraud. 

S. 44 (1) (b) — Debt incurred by fraud — Fraud 

— What is — Effect of fraud!. 

The fact that a person conceals an important 
circumstance but for which concealment another 
person would not have acted as he did and does so 
with the intention of causing him so to act is equally 
a fraud. It constitutes the offence of cheating as 
much as an actual untrue representation would. 

Where an insolvent executes a promissory note after 
having filed a petition for adjudication, without 
disclosing that he had done so, his act is not only 
dishonest but also amounts to fraud within the meaning 
of S. 44 (1) (b), and Insolvent is not by reason of his 
subsequent discharge in insolvency, discharged from 
his liability to pay the debt on the promissory note. 
A.I.R. 1937 Mad. 677 = 1937 M.W.N. 404 =* 172 Ind. 
Cas. 797. 

(2) Effect of discharge. 

Ss. 44 (2) and 34 (2) — 44 Debts provable under 

this Act ” — Liability of member of Co-operative 
Society for contribution to Society’s assets — 
Member discharged by Insolvency Court before 
Society was wound up and Liquidator appointed 
— Liability for contribution — If wiped out — Co- 
operative Societies Act, S. 42. 

Penalty imposed under S. 44 (2) of the Provincial 
Insolvency Act relates only to those debts which are 
“ provable " under S. 34 (2) of the Act and where 
they are so, they must be proved and entered in the 
schedule. In the case of any debt which is “ in- 
capable of being fairly estimated ” the Court may not 
include it in the schedule. This is a matter entirely 
within the discretion of the Insolvency Court. Where 
the debt or liability exists at the time of adjudication 
or arises before the discharge in consequence of any 
obligation incurred before the date of such adjudi- 
cation, it shall not cease to be " provable debt ” 
because it was not immediate or was contingent. 
The only requisite condition is that it must be in 
existence. 

Under the Co-operative Societies Act, there is no 
doubt a possibility, howsoever remote it might be, of 
a member becoming liable for contribution to the 
Society’s assets, but this remote possibility could 
hardly be said to be a liability existing at the time of 
adjudication or discharge. Until the Society is 
wound up and a liquidator is appointed, it cannot be 
said that there is any debt or liability, certain or 
contingent, which can affect the member. The 
liability of a member of a co-operative society for the 
contribution to the assets of the Society on its dissolu- 
tion imposed by the statute is not, therefore, wiped 
out by the fact that he had been discharged by the 
Insolvency Court before the Society had been wound 
up and the Liquidator appointed. 1941 N.L.J. 412 
a °d 1939 Lah. 275, Rel. on. Pak. L.R. (1949) Lah. 
192 = A.I.R. 1949 Lah. 167. 

S. 44 (2)— Effect of discharge— Order of dis- 
charge— Effect of —Position of Receiver there- 
after. 

The effect of S. 44 (2), Provincial Insolvency Act, is 
not to extinguish the debts of the insolvent. Ihe only 
limitation imposed is that the creditors who have got 
debts provable under the Act can, after the order of 
discharge, look only to those particular assets which 
the insolvent was possessed of and had accordingly 
Vested in the Court of the Receiver ou the date of the 

12—F.Y.D. 86. 


filing of the application for adjudication. The claims 
of the creditors cannot be directed against any other 
property which may be acquired by the insolvent 
after an order of discharge is made. It cannot, there- 
fore, be contended that after an order of discharge, 
the Receiver in insolvency becomes functus officio. 
A.I.R. 1950 Cal. 487. 

S. 44 (2) — Effect of discharge — Re-vesting of 

property in insolvent on his discharge. 

It is not correct to say that debts proved in insol- 
vency up to the date of discharge are discharged under' 
S. 44 (2). They are no more debts but are claims 
before a Court administering an estate which the Court, 
through its proper officer, will discharge in a certain 
order out of the assets in its hands. Under the 
circumstances, the property remains vested in the 
Court and will not re-vest in the insolvent. A.I.R. 
1944 Nag. 28 = 1943 N.L.J. 544 = I.L.R. (1944) Nag. 
14 = 215 Ind. Cas. 100. ° 

S. 44 (2) — Effect of discharge — Discharge — 

Effect on contingent liability as surety. 

Though the liability of an insolvent to indemnify his 
surety is contingent liability, it is a liability which is 
provable under the Act and consequently under S. 44 
(2) an order of discharge absolves the insolvent from 
that liability also. A.I.R. 1942 Mad. 745 = (1942) 

2 M.L.J. 626 = 55 LAV. 726=1942 M.W.N. 678 = 204 
Ind. Cas. 248. 

Ss. 44, 47, 34, 28 (2) and (6) — Effect of discharge 

—Secured creditor not realising, abandoning or 
valuing his security before insolvent’s discharge 
— There is no provable debt — Creditor, if entitled 
to personal decree against insolvent even after 
his unconditional discharge. 

By reason of the provisions of S. 47, the debt of a 
secured creditor is not provable until he has realised 
his security or has abandoned it or valued it. Until 
one of these events has happened, there is no debt 
provable in the insolvency proceedings. The real 
position is that a secured creditor may prove iu the 
insolvency proceedings, but his right is a contingent 
one and until the contingency happens, he is outside 
the Act. If the secured creditor has not, during the 
insolvency proceedings, realized his security, or 
surrendered or valued it, S. 44 (2) cannot affect him, 
because no portion of the debt due to him lias become 
provable aud the section only applies to debts which 
are provable in the insolvency. This means that he 
is entitled to a personal decree under O. 34, R. 6, Civil 
P. C., if the security has not been realized before the 
discharge of the insolvent. If it has and there is a 
deficiency, the balance of the debts constitutes a debt 
provable in the insolvency and S. 44 (2) will operate to 
cancel it. A.I.R. 1942 Mad. 273 = 54 LAV. 741 = 
(1942) 1 M.L.J. 11 = 1942 MAV.N. 134 = I.L.R. 
(1942) Mad. 448 = 201 Ind. Cas. 407. 

(Overruling A.I.R. 1942 Mad. 151 = 201 Ind. Cas. 
384.) 

S. 44 (2) — Effect of discharge— Application to 

decretal debts. 

Any liability arising from a provable debt disappears 
when the order of discharge is made. It cannot be 
said that that protection under S. 44 (2) is taken away 
from him merely because the liability takes the form 
of a decree. 

Where, therefore, a member of a co-operative society 
applies in insolvency after the society has gone into 
liquidation and obtains his discharge, a decree passed 
by the liquidator under S. 42 (2) (6) Co-operative, 
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Societies Act, cannot be executed against the insolvent 
even if the liquidator was competent to make a decree 
and the liability could not be challenged by the execut- 
ing Court on the ground that it was a decree made by 
a competent Court, as the liability must be deemed 
to have disappeared by force of S. 44 (2). A.I.R. 1941 
Lab. 314 = 43 P.L.R. 422 = 198 Ind. Cas. 627. 

— s. 44 (2), (3)— Effect of discharge. 


By virtue of S. 44 (2), on discharge of the insolvent, 
the debt which the insolvent owed to his creditors 
becomes unenforceable. Consequently, creditors of 
an insolvent who has been released from all liabilities 
ro his creditors’ debts are not entitled to enforce 
payment by the sale of a previously attached house 
belonging to the insolvent’s wife when she herself is 
under no personal liability to pay the debt and she 
does not come within any of the categories mentioned 
in sub-s. (3) of S. 44. A.I.R. 1941 Mad. 620 = (1941) 
1 M.L.J. 565 = 1941 M.W.N. 388 = 53 LAV. 494 = 
198 Ind. Cas. 787. 

S. 44 (2)— Effect of discharge— Personal 

' ' w-v a . t 1 A T1 


liability under mortgage — Debt provable Re- 
lease. 

A creditor having a mortgage decree against the 
insolvent, realized his security before the passing of 
the discharge order. He did not, however, value the 
security and prove the balance personally due from 
the insolvent : 

Held, that since the mortgage-debt was provable 
under the Provincial Insolvency Act, the discharge 
order released the insolvent from personal liability 
under the mortgage and the creditor could not subse- 
quently claim a personal decree for the balance against 
the insolvent. A.I.R. 1938 Lan. 217 = 40 1 .L.R. 
514 178 Ind. Cas. 272. 

S. 44 (2)— Effect of discharge. 

On an order of discharge so far as the debts due 
from the insolvent at the time of the order of adjudi- 
cation arc concerned, he is released from them. But 
the power of the Official Receiver to deal with the 
property which vests in him at the time of the order 
of discharge does not cease with the passing of the 
order of discharge. A.I.R. 1937 Lah. 87 (88) — 171 
Ind. Cas. 610 = 17 Lah. 775. 

S. 44 (2)— Effect of discharge. 


\n order of discharge does not rc-vcst property 
A.I.R. 1937 Sind 306 = 31 S.L.R. 506 = 173 Ind. 
Cas. 40. 

S. 44 (2) — Effect of discharge — Alienation 

pending attachment— Subsequent insolvency and 
discharge of judgment-debtor — Attaching credi- 
tor, whether debarred from executing his decree 
— Effect of discharge. 

An alienation in contravention of an attachment is 
not void absolutely and the transferee does not stand 
n .1 better position by reason of transferor s subse- 
quent adjudication and discharge by the Insolvency 
Court. I lu- discharge of the transferor in such a case 
will not operate to relieve the property in the nanus 
the transferee from subjection to the claims under the 
attachment. 

\ person’s property was attached before judgment 
and a decree was passed against him. He •sold i the 
property to a third person in spite of the attachment 
.ut. I was subsequently adjudicated an insolvent. L 
ilm-T --holder pio\.d his debt but obtained nothing, 
ill M 'light to execute his decree aga’iist the attached 
laopi rtv nit«T tla* diboluugc ut the debtor 


Held, that notwithstanding the provisions of S. 44 
(2), the decree-holder was entitled to execute his 
decree against* the attached property. A.I.R. 1-936 
Mad. 100 = 42 L.W. 834 = 69 M.L.J. 799 = 1935 
M.W.N. 1328 = 159 Ind.^Cas. 1027. 

S. 44 (2)— Effect of discharge. 


Where, after the discharge of an insolvent, a decree- 
holder who had obtained a decree before the discharge 
and who was ignorant of the insolvency proceedings 
put his decree into execution : 

Held, that the effect of discharge was to release the 
insolvent from all such debts. A.I.R. 1933 All. 340 = 
144 Ind. Cas. 888. 

S. 44 (2)— Effect of discharge— Discharge- 


Effect on debt contracted after petition. 

After discharge, a suit to recover a debt contracted 
by the insolvent after filling of petition but before 
adjudication is barred under S. 44. A.I.R. 1932 Bom. 
511 =34 Bom. L.R. 980 = 141 Ind. Cas. 466. 

S. 44 (2)— Effect of discharge. 


Where A executed a promissory note in B’s favour 
and after 3 years, became an insolvent but was subse- 
quently discharged by order of Court and a few months 
after discharge, A executed in B’s favour another 
promissory note the consideration for which was the 
money due on the peior promissory note plus a sum ot 
money advanced to him, and B sued on the second 
promissory note : 

Held, that by virtue of the provisions of S. 44 (2), 
the amount due under the first promissory note which 
was provable under the Act was discharged anCi 
would be entitled to a decree only for that part ot the 
consideration of the second promissory note which 
represented the amount advanced on the date ot its 
execution with incterst thereon. A.I.R. liM^Maa. 
416 = 35 L.W. 449 = 137 Ind. Cas. 320. 

S. 44 — Effect of discharge— Surety paying for 


insolvent. 

Where a debtor is adjudicated insolvent and dis- 
charged and the surety pays hia debts contracted 
before the adjudication the surety cannot recover the 
amount so paid, from the debtor as he is released from 
the debt, the debt being a provable one under the 
Insolvency Act. 109 Ind. Cas. 421 — 50 All. 

26 A.L.J. 425 = A.I.R. 1928 All. 306. 

S, 44 Effect of discharge — Release from 


debt. 


If an attaching creditor doos not prove his debts 
under S. " order of discharge releases the msol- 
vent from such a debt. 110 Ind. Cas. 893 - A.I.R. 

1928 Nag. 336. 

S. 44 (2) — (1907) S. 45 ( 2 )-Effect of discharge 

Order of discharge— Operation of. 

An order of discharge frees debtors only jrom tne 
debts entered in the schedule. 17 O.C. 267 - 
Cas. 708. 

(3) Fraudulent forbearance. . 

c 44 (l) (c) — Fraudulent forbearance Appli- 
cability-Debtor concealing debt of particula 
insolvent — Effect. 


If a debtor filing an insolvency petition deliberately 
conceals the existence of a debt and thcU'by p'ounW 

Ins creditor from obtaining lus f share > the JYk.' 

his case is within the ambit of b. 44 (1) (c). A.I.l 
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1941 Mad. 100 = (1940) 2 M.L.J. 279 = 52 LAV. = 
1940 M.W.N. 913. 

(4) Liability of surety. 

S. 44 (3)— Liability of surety. 

Even if the adjudication has not been annulled and 
the principal debtor discharged, this discharge under 
S. 44 (3) will not release the surety from liability. 
(1936) 160 Ind. Cas. 603 = 18 N.L.J. 145. 

S. 44 (3) — Liability of surety. 

In the Provincial Insolvency Act, there is no statu- 
tory bar to a suit against a surety, if the principal 
debtor has become insolvent. Section 28 is the only 
section which bars suits against an insolvent when he 
has been adjudged a bankrupt, but its words do not, 
in any way, show that the suit against the surety is 
also barred. Normally, a surety is discharged which 
the principal debtor is discharged from the liability for 
paying the debt. But S. 44 (3) implies that the surety 
continues to be liable throughout the insolvency pro- 
ceedings and makes explicit that even after discharge, 
his liability does not cease to exist. For these reasons, 
the suit is competent against the surety. A.I.R. 1936 
Pesh. 150 = 163 Ind. Cas. 625. 


(5) Maintenance order. 

S. 44 (1) (d) — Maintenance under S. 488, 

Cr.P.C. — Effect on maintenance order under 
S. 488, Criminal P. C. 

Under S. 44 (1) (8), an order of discharge shall not 
Telease the insolvent from any liability under an order 
for maintenance made under S. 488, Criminal P. C. 
A.I.R. 1935 Lah. 758 = 36 P.L.R. 191 = 37 Cr.L.J. 
207 = 159 Ind. Cas. 939. 

(6) Scope and applicability. 

S. 44 — Scope and applicability — Order go 


discharge, whether divests Official Receiver of 
property placed in his hands for distribution 
among creditors. 

The discharge of the insolvent cannot possibly 
mean the divesting of the Official Receiver. It cannot 
be argued that the Insolvency Court becomes functus 
officio as soon as the insolvent is discharged, for it is 
not necessary for the Court to wait until all the assets, 
of the insolvent have been realized and distributed 
amongst the creditors in order to discharge the Insol- 
vent. The proceeding in insolvency can undoubtedly 
go on in respect of the property in the hands of the 
Official Receiver in spite of the order of discharge. 
A.I.R. 1939 All. 114 = 1938 A.L.J. 1151 = A.W.R. 
801 = 179 Ind. Cas. 909. 

_S. 44 — Scope and applicability- — Applicability 

— Discharge, order of— Release of insolvent 
from all debts provable under the Act — Notice 
to creditor, if necessary -Omission of notice— 

Absence of fraud— Effect. 

The rule of law that an order of discharge shall 
release the insolvent from all debts provable under the 
Provincial Insolvency Act is not qualified by any rule 
that the creditor should have notice of the proceedings. 
The rule is based on a policy of law and not any rule 
of constructive notice. Notice or no notice, b. 44 
comes into play and release the insolvent from ie 
debt in question whihc could undoubtedly have been 
proved under the Act. Section 44 applies even where 
the omission ol the name of the creditor is deliberately 
made by the insolvent it no question o f fraud is msol- 
ved. A.I.R. 1933 All. 600 = 5a All. 63b = 1933 

A.L.J. 1340 = 146 Ind. Cas. 7bo. 

S. 44 (2) — Scope and applicability. 

Section 44 (2) protects the insolvent and not the 
-assets in the hands of the Official Receiver. A.I.R. 
1939 Lah. 300 =- 42 P.L.R. 243 = 184 ind. r" 

S. 44— Scope and applicability Discharge 

-order, If terminates insolvency proceedings 


Inso)fl4h’' property, if becomes available to 
creditors. 

Until the insolvency proceedings are terminated by 
a formal order or the order of adjudication is annulled 
the property which is vested in the Insolvency Court 
under S. 28 (1) cannot revert to the insolvent. Conse- 
quently, after the discharge order, the property of the 
insolvent cannot become available to his creditors to 
be proceeded against in the ordinary civil Court. 
A.I.R. 1939 Nag. 103 = 1939 N.L.J. 96 = I.L.R. 
(1939) Nag. 478 = 182 Ind. Cas. 214. 

S. 44 (2) — Scope — Re-vesting of property in 

insolvent. 

Under S. 44 (2) an order of discharge shall release 
the insolvent from all debts provable under the Act. 
There is no provision that property which is vested 
in the Insolvency Court should re-vest in the insolvent 
on the passing of the order of absolute discharge and 
it was never contemplated that an insolvent should 
get an order of absolute discharge and yet retain part 
of his property. Section 44 (2) means that the order 
of discharge frees the insolvent from liability for all 
debts provzble under the Act but does not free his 
property from such liability. A.I.R. 1937 Nag. 171 = 
I.L.R. (1937) Nag. 380 = 170 Ind. Cas. 161. 

S. 44 (2) — Scope and applicability. 

The effect of S. 44 (2) is not to extingusih altogether 
the claims of the creditors whose claims are provable 
under the Act but to limit their remedy for the pur- 
pose of realizing the same from the assets vested in 
the Court or Receiver according to the provisions of 
S. 28. A.I.R. 1936 Cal. 434 = I.L.R. (1937) 1 Cal. 
127 = 166 Ind. Cas. 886. . 

S. 44 (2) — Scope and applicability — Adjudi- 
cation of firm — Discharge of parnets — Subse- 
quent arrest of partner for private debts, legality 
of — Adjudication, effect of. 

It is not only incumbent on the creditors of a firm 
which has been adjudicated an insolvent but also on 
the creditors of each individual partner to prove their 
claims in the insolvency proceedings, and a partner 
whose property has vested in the Official Receiver for 
the benefit of his creditors should not be allowed to be 
harassed again by one of such creditors merely and 
solely because the order of adjudication was not passed 
in an application directed agsinst him but against a 
firm in which he was a partner or because, for the sake 
of convenience, the Court passed an order against the 
firm and did not pass a specific order against each 
individual partner in such firm. A.I.R. 1932 Sind 39 
= 25 S.L.R. 422 = 135 Ind. Cas. 815. 

(7) Miscellaneous. 

S. 44— (1907) S. 45 — Miscellaneous — Ag- 
grieved person — Receiver if. 

A Receiver appointed under the insolvency law is 
not an aggrieved person within S. 40 and lie cannot 
apply for revising the order annulling adjudication. 

“ Person aggrieved *’ os not a man who is disappointed 
of a benefit which the might have received if some 
other order had been passed but must be a man who 
has a legal grievance, a man against whom a decision 
has been pronounced which has wrongly deprived him 
of something or wrongly affected his title to something. 
93 P.R. 1917 = 38 P.VV.R. 1917 = 41 Ind. Cas. 96. 

S. 44 — (1907) S. 45 — Miscellaneous — Insol- 
vents judgment debtor — Proceedings in Insol- 
vency, not appearing to be closed — Whether final 
discharge — Protection if available. 

Where a judgment-debtor was declared insolvent in 
1878 and there is nothing to show what had since 
happened or anything to prove that lie was discharged 
it was held that he was not entitled to protection from 
execution under a decree obtained in 1891. 36 Cal. 

543 = 9 C.L.J . 271 = 1 lud. Cas. 168. 
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S. 46 — Applicability'. 

The privileges and rights which are given in S. 46 
apply to proceedings under S. 229, Companies Act, 
and are based on equity and fair play. A.I.R. 1940 
Mad. 266 = 1939 M.W.N. 1231. 

S. 46 — (1907) S. 30 — Doctrine of set off — How 

applied — Fraudulent claim — English law. 

The equitable doctrine of set-off has for its object 
not merely avoiding cross-actions bot doing substantial 
justice and would apply to prevent the great injustice 
arising from the same person's being the insolvent's 
creditor under one account and debtor under another 
and thereby compelled to pay 16 annas in the rupee 
on what he owed and receive less on what was due to 
him. But it could be not cover cases where a debtor 
of the insolvent fraudulently buys up a third person's 
claim against the inolsvent with a view to relieve 
himself in the matter of his debt. 95 P.L.R. 1914 = 
53 P.R. 1914 = 118 P.W.R. 1914 = 23 Ind. Cas. 927. 
S. 46 — Interpretation — 4 Due * — Moaning. 

Held, that the Official Receiver has no right to 
set-off against the creditor's claim a time-barred claim 
against the creditor. 

Per Reilly J. — The word ‘ due ’ in S. 46 means 
legally recoverable ’ and not ** justly due ”. 1930 

M.W.N. 837 = 32 M.L.W. 443 = 59 M.L.J. 525 = 
128 Ind. Cas. 879 = A.I.R. 1930 Mad. 998. 

S. 46— Mutual dealings. 

Liability of principal debtor and surety to company 
joint and several — Surety himself creditor of company 
in separate dealing — Dealings between company and 
surety are mutual as contemplated by S. 46 — Surety 
can claim set off under S. 229, Companies Act. A.I.R. 
1940 Mad. 266 = 1939 M.W.N. 1231. 

S. 46 — * Mutual dealings ’ — C. P. Code, O. 8, 

R. 6. 

Suit for dues under personal account by liquidators 
— Money due by Bank under the joint account claimed 
to be set off — Such dealings are not " mutual dealings ” 
under S. 30 of Act 3 of 1907 — Set-off disallowed. 101 
Ind. Cas. 762 = 8 Lah. 105 = 28 P.L.R. 427 = A.I.R. 
1927 Lah. 228. 

S. 46 — “ Mutual dealings ” — Joint debt 

cannot be set-off against separate debt. 

A joint debt cannot be set-off against a separate 
debt either under the English Bankruptcy Act or 
under the Indian Insolvency Acts. The dealings of a 
person on deposit account and on a promissory note 
executed by him jointly with another, are of a different 
character, and so cannot come within the term 
" mutual dealings " within S. 30. 63 Ind. Cas. 906 = 

45 Bom. 1219 = 23 Bom. L.R 537= A.I.R. 1921 
Bom. 66. 

S. 46 — Scope — Joint and several dobts — Set- 
off — Rule — Partnership debt and debt of partner 
— When can be set-off — Rule. 

Tlie rule of law embodied in S. 46, Provincial Insol- 
vency Act, is identical with the rule of English law, 
and it is well settled that a debt ikic to joint creditors 
cannot be set off against a separate debt due from one 
of the joint creditors. But a debt which is joint and 
several, being capable of being set off against a several 
debt, and the members of a partnership incurring 
a debt being jointly and severally liable, the amount 
due to one of the partners can be set off against the 
amount due from the partnership itself. The converse 
of this is not, however, true and the amount due to 
the linn cannot be set-off against the separate debt 
of one of the partners. 1927 Lah. 228; 1928 Lah. 

316, considered and explained. 1940 Mad. 436, 1941 
Mad. 454 ; 1942 Mad. 351. relied. 1949 Com. C. 236. 
— • — S. 46 — Scope. 

1 he Official Receiver has no right to set-off against 
the creditor's claim a time-varred claim against the 


creditor. 1930 M.W.N. 837 = 32 M.L.W. 443 = 59 
M.L.J. 525 = 128 Ind. Cas. 879 = A.I.R. 1930 Mad- 
998. 

S. 46 — Scope. 

The section applies only where there are mutuaL 
dealings between the parties. 83 Ind. Cas. 135 = 
A.I.R. 1925 Sind 153. 


S. 47- 

Synopsis. 

1. Interpretation. 

2. Non-compliance — Effect. 

3. Official Receiver — Powers of. 

4. Options to secured creditor. 

5. Rights of secured creditor. 

6. Secured creditor — Who is. 

7. Miscellaneous. 

(1) Interpretation. 

S. 47 — Interpretation — “ Relinquish ** 

meaning. 

In the expression “ relinquishes his security " in. 
S. 47 (2) the word " relinquish ” is sufficient to cover - 
an abandonment bv conduct. 119 Ind. Cas. 189 = 

31 Bom. L.R. 463 = A.I.R. 1929 Bom. 258. 

(2) Non-compliance — Effect. 

S. 47 — Construction — Non-compliance — 

Effect. 

Section 47 must be read as corollary to and subject 
to S. 62. Before the Official Receiver is required to-' 
make any reserve, the claim must be submitted in the 
required form and the Official Receiver cannot rea- 
sonably be expected to retain any assets when he is- 
not in a position to know the extent of the debt he is 
to provide for : consequently, where there is no 
compliance with S. 47, there is no debt provable in 
respect of which the Official Receiver can have retained 
monies in his lmnds. A.I.R. 1935 Sind 57 = 29 
S.L.R. 241 = 156 Ind. Cks. 421. * 

S. 47 — Non-compliance with provisions — . 

Effect. 


The holder of a mortgage decree against an insolvent 
is not entitled to be entered in the schedule of creditors 
if he has not complied with the provisions of S. 47. 
Civil P. C. A.I.R. 1932 Lah. 84 = 32 P. L. R. 698 = 
133 Ind. Cas. 876. 

(3) Official Receiver — Powers of. 

■S. 47 — Official Receiver — Powers of — House 


Df agriculturist insolvent— Power of Official 
Receiver to sell — Insolvent residing in house as 
lessee— House, if vests in Official Receiver. 

Although ordinarily, the Official Receiver can sell 
the equity of redemption of a mortgaged property, 
ivhere the property is the house of agriculturist, he 
:annot sell it, as under S. 60, Civil P . C., it does not 
l est in him. Section 47 does not empower the mort- 
gagee to authorise the Official Receiver to sell property 
lot vested in him. Even where the house is one in 
ivhich the agriculturist insolvent is residing not as 
iwier but as lessee, the house cannot be sold, as the 
,vord used in S. 60. Civil P. C.. is occupied which 
mplies a physical fact and not possessed. A.I.R. 
1933 Lah 1610 = 35 P.L.R. 143 = 147 Ind. Cas. 

,4 ° Ss. 47 and 48— Official Receiver— Powere of 


Where the money which regains in the Receiver’s 
and consists entirely of rents and profits of the 
roperty which was the subject matter of mortgage in 
ivour of a Bank which subsequently went into 
quidation, the provisions of Ss. 47 and 48 of the 
‘rovincial Insolvency Act are not in anyway material. 
o the claim of the liquidator of the Bank and the 
Receiver in insolvency has no right to deal 'vith the 
aid money. A.I.R. 1935, P.C. 104 = 1935 O.W.N.. 
10 = 68 M.L.J. 744 = 61 C.L.J. 274 = 1935 M.W.N.. 
69 = 42 LAV. 146 = 1935 A.L.J. 785 = 37 Bom.. 
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L.R. 874 = 40 C.W.N. 33 = 1 B.R. 491 = 155 Ind. 
Cas. 426 (P.C.). 

(4) Options to secured creditor. 

■ S. 47 — Options to secured creditor. 


Section 47, Provincial Insolvency Act, makes provi- 
sion for a secured creditor to come under the Act if he 
chooses, but the provision is optional and if the secured 
• creditor does not choose to come under the Act and 
apply in the Insolvency Court he may remain apart 
and rely upon his security in ordinary proceedings by 
suit and execution. He can rely entirely on his decree 
and execution proceedings and he is not in any way 
barred by any provisions of the Insolvency Act. An 
order of discharge, therefore, will not release the insol- 
vent from proceedings taken against him under O. 34, 
R. 6, Civil P. C. A.I.R. 1939 All. 401 = 1939 A.L.J. 
238 = I. L.R. (1939) All. 492 = 1939 A.W.R. 265 = 
184 Ind. Cas. 868. 

S. 47 — Options to secured creditor — Secured 

creditor — Courses open to — Enunciated. 

A secured creditor may adopt one of three alter- 
natives. He can give proof for the whole debt and 
abandon his security : or he may value his security, 
and prove for the balance : or he may ignore the 
insolvency proceedings altogether and rely on him 
security. 

Where the secured creditor not only has given proof 
,for the whole debt but has actually received a dividend 
on the whole debt, the correct view to take is that by 
his conduct the creditor must lie taken to have relin- 
quished his security, because, unless he did so, he had 
no right to take the step, which he did, of proving, and 
still less had he any right whatever to receive the 
dividend, which he did receive. 119 Ind. Cas. 189 = 
31 Bom. L.R. 463 - A.I.R. 1929 Bom. 258. 

S* 47 — Options to secured creditor. 

A secured creditor may do one of three things : he 
may enforce his security and prove for the balance 
that may be due to him, or he may relinquish his 
security for the general body of creditors, and prove 
for the whole debt that may be due to him ; or he 
may value his security, and receive a dividend for the 
balance that may be due to him, subject to the right 
of the Court to redeem the security. He may also 
ignore the Insolvency Court altogether, in which case 
he must be content only with his security, and will be 
debarred from claiming any dividend, if his security 
should prove to be insufficient. 

Where a creditor has not elected at any time to 
relinquish his security for the general body of the 
creditors. Court cannot direct that the property 
should be sold and that creditor should merely be 
given prioritv in the payment of the debts. 77 Ind. 
Cas. 589 = 2 Pat. 724 = A.I.R. 1924 Pat. 259. 

(5) Rights of secured creditor. 

S. 47 (2) — Rights of secured creditor— Mort- 
gagee relinquishing security — Effect. 

A mortgagee may, by his conduct, relinquish his 
security and if he does so he will merely be entitled to 
rateable distribution like other creditors : 

Held, on the facts of the case that the mortgagee had 
relinquish his security. A.I.R. 1944 Oudh 203 -- 
1944 O.W.N. 73 = 1944 A AV.R..C.C. 7b = 19 Luck. 
611 = 217 Ind. Cas. 124. 

-S. 47 — Rights of secured creditor— Mort- 
gagee’s failure to prove for balance Effect. 

If a secured creditor does not assess under S. 47 and 
does not even ask the Court to say that, under the 
powers conferred by S. 34, the debt is of such a nature 
that its valuation is incapable of being fairly estimated 
and allows the insolvent to be discharged without any 
.proof having been put in for the balance, then, ho (the 


secured creditor) must be content with his security 
If a secured creditor ignores the Insolvency Court 
altogether, he must he content with his security and 
will be debarred from cljimi g any dividend if his 
security should prove insufficient. A.I.R. 1940 Nae 
252 = 1940 N.L.J. 221 = I.L.R. (1940) Nag. 512 = 
192 Ind. Cas. 572. 

•Ss. 47 (4) and 28 (6) — Rights of secured cre- 


ditor— Secured creditor getting his security 
valued to get himself scheduled as creditor in 
insolvency with respect to balance due is not 
decree-holder under S. 11, C.P. Money-lenders’ 
Act— Courts’ cannot compel him to accept 
payment of secured debt by instalments. 

Section 11, C.P. Money-lenders Act, is applicable to 
a case where a decree has been passed and an applica- 
tion is made in respect of that decree by the judgment 
debtor. The creditors who prove their debts in an 
Insolvency Court and get the same entered in a sche- 
dule of the Insolvency Court may be said to he decree- 
holders but a secured creditor who only "ets his 
security valued in order to get himself scheduled 
as a creditor in insolvency proceedings with respect 
to the balance due to him cannot be regarded as a 
decree-holder with respect to the amount of the 
valuation of the security. His right of realisin'* his 
security is unaffected under S. 28 (6). The Courts 
therefore, cannot campcl the secured creditors to 
accept payment of their secured debt by instalments 
in the manner proposed bv the insolvents \ T R 

s- 47— Rights of secured creditor— Balance 

due after realizations. 

Secured creditor can obtain decree under O 34 R 
6 and utilize this decree as a proof of the balance*. 
But even it Ins application for a decree under O 84 
R. 6 is refused it is still open to him under the special 
remedy provided by S. 47. Provincial Insolvency Act 
to prove for the balance due. Under this special 
provision no question of limitation arises. Under the 
provisions of S. 28 (6), Provincial Insolvency Act 
nothing afTects the power of a secured creditor to 
reaslize or otherwise deal with his security in the same 
manner as he would have been entitled to realize or 
‘leal with it if S. 28 had not been passed • VI R 19^^ 
Pat. 438, Rel. on. 121 Ind. Cas. 903 = 6 OWN 
982 = A.I.R. 1930 Oudh 20. 1 * 

S. 47 — Rights of secured creditor — Secured 

creditor whose dues exceed realizations can prove 
balance. 

A secured creditor who has advantage of security 
may remain outside the Act. He can realize upon his 
security. To the extent to which he realizes on his 
security will reduce the estate in insolvency. But lie 
obtains at first no part in the dividend and is un- 
affected by the proceedings. Should, however the 
amount of realization be less than the amount due to 
him he is given the special privilege of provin- for 
the balance. This balance is the difference between 
the decretal amount and the amount realized. When 
lie has proved he will not obtain any more than his 
proportionate share in the estate. He will be put 
then on the footing of an unsccucrd creditor I'M 
Ind. Cas. 903 = 6 O.W.N. 982 = A.I.R. 1930 Oudh 20. 

S. 47— Rights of secured creditor — Creditor 

getting name removed from list — Right of. 

The fact of a secured creditor's getting his name 
removed from the list of scheduled creditors and 
proceeding to realise his security will not debar him 
of the statutory right to prove for the balance due to 
him in the insolvency proceedings. 85 Ind. Cas 543 
= 4 Pat. 128 = 6 P.L.T. 410 = A.I.R. 1925 Pat 438 
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S. 47 — Rights of secured creditor — Relin- 
quishment of security. 

Where the mortgagee desires that the mortgaged 
property of the insolvent mortgagor should be sold 
free from the mortgage rights and the mortgage debt 
should be recovered from the sale proceeds the Insol- 
vency Court is competent to comply with his request : 
122 Ind. Cas. 374 = A.I.R. 1930 Nag. 196. 

S. 47 — Rights of secured creditor — Interest. 

Interest due after date of adjudication is not to be 
excluded from the balance which is allowed to be 
proved under S. 47 (i). S. 48 has no application to 
secured creditors. 12.1 Ind. Cas. 903 = 6 O.W.N. 
982 = A.I.R. 1930 Oudh 20. 

Ss. 47 and 48— (1907), Ss. 31 and 32— Rights 

of secured creditor. 

A mortgagee is not a person proving in the bank- 
rupt's estate. He is a secured creditor and is entitled 
to look to his security to realise the amount of the 
debt secured thereon, with interest at the contractual 
rate up to the date of payment. 41 All. 481 = 17 
A.L.J. 480 = 51 Ind. Cas. 192. 

(6) Secured creditor — Who is. 

S. 47 — Secured creditor, who is. 

Mahomedan Law — Mahomedan heir becoming in- 
solvent subsequent to decree against estate of his 
ancestor in his hands — No lien or charge exists on 
property in Official Receiver's hands and so creditors 
must prove as ordinary creditors. 7 All. 822 (F.B.) ; 
18 M.L.T. 147, Rel. on. ; 4 Cal. 402. (P.C.) and 40 
Mad. 243 (F.B.', Cons.; 120 Ind. Cas. 889 = 1929 
M.W.N. 168 = A.I.R. 1929 Mad. 609. 

S- 47 — Secured creditor — Who is — Simple 

mortgagee. 

A simple mortgagee is just as much a secured 
creditor as a mortgagee with possession. 103 Ind. 
Cas. 398 = A.I.R. 1927 Lah. 904. 

S. 47 — (1907), S. 31 — Secured creditor — Who is. 

When under an agreement with a debtor one of his 
creditors was appointed sole agent for the 
sale of all books published anti to he published by the 
debtor on condition that the sale proceeds after 
tieducting the commission were to be credited towards 
the debt. 

Held, that the creditor was a secured creditor. 
A secured creditor is one holding a mortgage, charge 
or lien upon the property of the debtor or any part 
thereof as security for the debt due to him. 37 All. 
383 = 13 A.L.J. 521 = 29. Ind. Cas. 263. 

(7) Miscellaneous. 

— — S. 47 (4)— Non-acceptance of composition — 
Rateable distribution ordered. 

Where all creditors, secured as well as unsecured, 
decline to accept tin* < omposition scheme as proposed 
In- the insolvent, the order of the Insolvency Court 
under S. 47 (4). that the property be sold with a view 
to paying off the secured creditors and applying the 
balance towards the debts of the unsecured creditors 
m pi o per. A.I.R. 194<) Nag. 369 = 1940 N.L.J. 387 
= 1.1 .R. (1940) Nag. 675 = 188 Ind. Cas. 695.’ 

Ss. 47 and 51— (1907) Ss. 31 and 34— Misce- 
llaneous — Secured creditor — -C.P. Code, S. 63 (2) 
— Rateable distribution of assets. 

P obtained a decree for money against E and 
attached certain moveable of his judgment-debtor. 
Subsequently II sued IC and obtained an order for 
attai henmt before judgment of a portion of the same 
property which I’ had attached. In B’s suit an 
ex-parte decree was passed against E. B asked for 
a< ’*on being taken under S. 63 of the C.P. Code after 
putting his decree into execution. He consented to 


the sale being held in execution of P’s decree and the 
assets being rateably distributed. This being done, 
E applied to have the ex-parte decree set aside and it 
was ordered that the proceeds of the sale should be 
“ security ” for the satisfaction of the decree which 
might ultimately be passed. E then applied to be 
adjudicated an insolvent. - ■ 

Held .that P was entitled to rateable distribution, 
the sale in execution of his decree being neither illegal 
nor invalid having regard to S. 63,'C1. (2) of the C.P. 
Code ; that B was a secured creditor within Ss. 31 and 
34 of the Act the money set apart for him as a condi- 
tion precedent to the setting aside of the ex-parte 
decree being a security to him which he might draw 
out and appropriate to his own use. 13 A.L.J. 893 = 
30. Ind. Cas. 779. 

•Ss. 48, 28 (6), 47 (3) and 61— Secured creditor 


assessing security and proving for balance — 
Amount assessed paid on sale — Further interest 
on principal — Procedure. 

A secured creditor is not affected by reason of an 
order of adjudication as stated in S. 28 (6), but if a 
secured creditor steps into the insolvency proceedings 
and takes action under S. 47 (3) by assessing his 
security and proving for the balance the position is 
different. He docs this so that he may be entitled to 
receive dividend in respect of the balance due to him 
after deducting the value so assessed. In such a case, 
the Insolvency Court gets the power of redeeming his 
mortgage, on payment to the creditor the assessed 
value, and if it proceeds to sell the security, the Court 
first pays the amount at which the security is valued 
to the secured creditor out of the sale proceeds, but 
for purposes of the balance which was ascertained 
when the assessment was made and accepted by the 
Insolvency Court the secured 'creditor ranks as an 
ordinary secured scheduled creditor and lie will be 
entitled only' to such interest as the Court may deter- 
mine under Ss. 48 and 61. He is not entitled to any 
interest on the principal after the date of assessment 
but only on the scheduled amount. For purposes of 
dividend, the rate of interest is only 6 per rent, per 
annum and where it is not shown that all the debts 
proved have been paid in full, the secured creditor 
is not entitled to any higher rate though stipulated 
for in the security’. A.I.R. 1945 Nag. 276 = I.L.R. 
(1945) Nag. 1009 = 1945 N.L.J. 370. 

S. 48— Compound interest. 

Compound interest as such is not open to objection 
and it is well known that transactions amongst Cliet- 
ties, both when they are lenders and also when they 
are borrowers, carry compound interest. A.I.R. . 3> 
Mad. 468 = 1935 M.W.N. 408 = 157 Ind. Cas. 232. 

Ss 48, 61 and 67— Surplus assets— Right to 

contract rate of interest— Power of Court to 

reduce. . , . , . 

When there is a sufficient surplus of assets in the 

hands of the Official Receiver after paying the amount 
of debts included in the schedule, a creditor of the 
insolvent to whom money is due under a promissory 
note which provides for a higher rate of interest than 
6 per cent, per annum is entitled to get interest, on the 
principal amount due to him on the date of the adjudi- 
cation at the contract rate mentioned in the promissory' 
note for the period between the date of adjudication, 
and the date of payment jof the principal amount by 
the Official Receiver unless there is some special 
reason for reducing that rate. 

The Insolvency Court has jurisdiction' if a proper 
case be made out, to reduce the rate of interest. 

Per Ananthakrishna Ayyar J.— To regularise pro- 
ceedings, it is necessary' that when it is seen that the 
debts proved exceed the amount of assets which ar& 
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expected to be realised, then the Court should, in the 
first instance, fix the rate of interest as contemplated 
in S. 48, for the purpose of calculating dividend, and 
thus comply with the instructions contained in S. 48. 
A.I.R. 1931 Mad. 729 = 34 L.W. 163 = 1931 M.W.N. 
937 = 134 Ind. Cas. 169. „ 

T _s. 48 — Secured and unsecured creditors— 
Right to interest. 

Where Court is administering insolvent’s estate, 
the unsecured creditors are entitled to interest from 
the sale proceeds up to the date of the preliminary 
decree, while the secured creditors are entitled up to 
the date of payment. 41 All. 481, Rel. on. 112 Ind 
Cas. 621 = A.I.R. 1929 Mad. 242. 

S. 48 — Subsequent interest. 

Under S. 48. Sub-Clause 2 the right of a creditor to 
receive out of the debtor’s estate any higher rate of 
interest to which he may be entitled is not prejudiced 
after all the debts proved have been paid in full. 
Subsequent interest though it cannot be taken into 
account at the time of the first distribution of the 
dividends, has to be paid out of the assets, if sufficient, 
and is therefore a part of the debt 92 Ind Cas. 514 = 

48 All. 272 = 24 A.L.J. 244 = A.I.R. 1926 All. 289. 

S. 48— Rule of damdupat. 

If applicable in insolvency proceedings— Applica- 
bility after decree — C.P.C., Ss. 351 and 3o2. The rule 
of damdupat operates only so long as the contractual 
relation of debtor and creditor exists but not when the 
contractual relation has come to an end by reason of a 
decree. Proof of a claim in insolvency amounts to a 
decree and the rule of damdupat would not apply to a 
claim so proved. Mo re over, the uniform practice of the 

Calcutta High Court has been not to apply the rule of 
damdupat in insolvency proceedings. (1906) 10 

C.W.N. 884 = 33 C. 1269. 

Ss. 49, 64 and 33— Proof of debt. 

Creditor filing affidavit in time specifying amount 
and particulars of decretal debt— Affidavit retu ™ cd 
for representation along with copy of decree —^ d *; 
vit represented along with copy of decree when final 
dividend was declared and distributed among creditors 
—Creditor’s name omitted from schedule of creditor 

Application by creditor for including his name in 

schedule— Held creditor must be deemed to have 
proved his debt within the meaning of S. 49 and 
therefore was entitled to dividend under S. 64 AI.R. 
1946 Mad. 500 = 59 L.W 317 = 1946 M.W .N. 42o - 
2 MI T 105 = 227 Ind. Cas. 20o. 
^S.49-SectIon provides one mode- Creditor 

which .Tlcgally acceptable of PmvinciTh 

—t* 9 -ProTot debt.wha. h. ' ‘ be 

It is not correct to say that a debtwn £ ** , only if 

proved under the I rovmaal c ^ urt 5 . provable ’ 

it is accepted or admitted > c mport j n the 

and ’ proof ’ are words ^ technical prOVeS 

language of the law of inso >1 >• hc modc prescribed 

his debt when he lodges a pr ft! ^ rcq F irem ents 

by the statute, t.«., hy fu S that, he has 


(2) = 10 B.R. 49 - 1943 A.W.R. W - 

565 = I.L.R. (1943) N‘ l 8- — 1 L R. (1943) Kar. 

70 I. A. 83 = 46 Bom. L.R. 306 K 

(P.C.) 109 Sup. = 208 Ind. Cas. 10- ( • 


— J. 49— Mode of proof. 

Section 49 lays down only one of the modes in wnicn 
debt may be proved. It does not lay down a manda- 
tory method of proving a debt. A.I.R. 1938 Pat. bo 
= 4 B.R. 373 = 19 P.L.T. 364 = 173 Ind. Cas. 988. 
S. 49 Debts provable in Insolvency — Limi- 

There is no express period of limitation for a creditor 
whose debt is provable in insolvency proceedings to 
prove his debt. A debt is to be proved ordinarily 
before any dividend is declared. That is necessary m 
order that the officer of the Court administering the 
insolvent's estate may have in his possession materials 
which will enable him to make a pro rata and equitable 
distribution of the assets. If the Receiver has got 
materials in his hands to show that there are creditors 
who have not proved their debts because they reside at 
distant places, and that they have had no time to 
tender proof of their debts, he can set apart a sum of 
money sufficient for the purpose of paying them if 
and when they prove their debts, after meeting his 
expenses. A.I.R. 1936 Cal. 434 = I.L.R. (1937) L 
Cal. 127 = 166 Ind. Cas. 886. 

S. 49 — Proof of debt, what is. 

A person who has lodged a proof and fulfilled the 
requirements of S. 49 has ' proved ’ his debt within the 
meaning of S. 78 (2). ‘ Provable ’ means a debt due to 

a creditor in respect of which he has not put in a claim 
in the shape of lodging a proof. A.I.R. 1934 Mad. 
465 = 67 M.L.J. 45 = 40 L.W. 199 = 1934 M.W.N. 
934 = 57 M. 767 = 151 Ind. Cas. 284. 

Ss. 49 and 78— Proof of debt, what is. 

During the pendency of the plaintiff’s suit for money, 
the defendant applied to be adjudicated an insolvent. 
After the passing of the decree, the defendant judg- 
ment-debtor was adjudicated an insolvent. The 
decree in the suit contained a direction that the 
plaintiff might prove his debt in insolvency. The 
decree was assigned to a third party who applied in 
the Insolvency Court to be recognized as the insolvent's 
creditor and referred to the direction as to proving 

the debt, in the decree : , _ , 

Held, that the debt should be deemed to have been 
proved although the formal mode prescribed by S. 49 
was not followed and that S. 78 applied to the case. 
A.I.R. 1933 Mad. 168 = 145 Ind. Cas. 764. 

S. 50— Appeal. 

Generally, where proceedings have taken place 
under Ss. 38 and 39. there is no appeal as of right. 
Leave of the District Court or of the High Court 
must be obtained before any appeal can be admitted 
against the order generally approving the proposal 
or the order of annulment. But where, sa part of the 
proceedings, an enquiry has been held under S. 50, 
any body prejudiced by the expunging or reducing of 
a debt can in regard to that matter appeal as of right. 
97 Ind. Cas. 556 = 24 A.L.J. 441 = A.I.R. 1926 

All. 361. , , 

S. 50 — Application by debtor. 

So long as insolvency exists, a debtor cannot apply 
for expunging or reducing a debt, but when insol- 
vency is annulled, as would be the case when com- 
Dosition or scheme is accepted, he can apply. 97 
Ind. Cas. 556 = 24 A.L.J. 441 = A.I.R. 1926 All. 361. 
— S. 50 — Assessment to income-tax, if can be 
re-opened in an enquiry under S. 50— Principles 

to be followed. , , , 

In deciding whether an enquiry contemplated by 
S. 50 should be made, the Court should not act on the 
principles that have found favour in England. A dis- 
tinction should be drawn between an assessment to 
income-tax and a judgment-debt because there is good 
reason in the case of judgments to allow them to be 
rc-opened, a reason which does not apply in the case 
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of assessments. The fact tHat another remedy is 
allowed by English Law for re-opening an assessment 
debt is not a reason for holding that different principles 
should be applied by a Court acting under the pro- 
visions of S. 50 from those accepted as applicable to 

S. 7 of the English Bankruptcy Act. 

Where, therefore, a company is assessed to income- 
tax which has become final, the question of assessment 
cannot be re-opened under S. 50, except on the ground 
of fraud. A.I.R. 1941 Oudh 260 = 1941 O.W.N. 
118 = 1941 A.W.R. 86 = 16 Luck. 599 = 192 Ind. 
Cas. 856. 

S. 50 — Creditor obtaining property by de- 
frauding Receiver — Receiver — Remedy of. 

Where the Official Assignee, admitting the proof 
of claim of a creditor of the insolvent, transfers in- 
solvent's property to him by means of a registered 
sale-deed, his only remedy is to have the sale-deed 
set aside by means of a regular suit, although if the 
matter would have rested on a proof of claim only, 
and if no sale-deed had been executed, it would have 
been open to the Official Assignee to come to the 
Insolvency Court and to have the proof expunged. 
114 Tnd. Cas. 840 = A.I.R. 1929 Mad. 141. 

S. 50 — Evidence. 

The public examination of insolvent recorded under 
S. 14 is not relevant evidence, in an enquiry held 
under S. 26. In re Brunner (1887) 19 Q.B.D. 572, 
Foil. 61 Ind. Cas. 767 = 13 M.L.W. 145 = 1921 
M.W.N. 109 = A.I.R. 1921 Mad. 28. 

S. 50— Irregular proceedings — Order under 

S. 26— Evidence taken by ordinary Receiver. 

Where an order was passed under S. 26 on the 
basis of the evidence recorded by the Receiver who 
was not an Official Receiver and who did not submit 
his opinion on the evidence along with his report. 

Held, that the procedure adopted was irregular and 
that the order must be set aside. 61 Ind. Cas. 767 = 
13 M.L.W. 145 = 1921 M.W.N. 109 = A.I.R. 1921 
Mad. 28. 

Ss. 50, 53 and 80— (1907) Ss. 26, 36 and 52— 

Schedule of creditors — Preparation of — Power of 
Official Receiver. 

The power delegated to the Official Receiver under 
8. 52 of the Act is to frame a Schedule of creditors 
after an ex parte enquiry and he docs not decide 
judicially or finally upon contested claims. The 
entering of the name of a creditor in the Schedule by 
the Receiver does not preclude the Court from entering 
applications for enquiry under Ss. 26 and 36. 41 

Mad. 30 = 45 Ind. Cas. 67. 


S. 50— Refund of dividend. 

A creditor to whom a dividend has been paid cannot 
be directed to bring back that amount merely by 
reason of the fact that subsequently the debt is ex- 
punged from the list of creditors. A.I.R. 1942 Mad. 
644 = 1942 M.W.N. 467 = 55 L.W. 504 = (1942) - 
M.L.J. 202 = I.L.R. (1942) Mad. 879 = 203 Ind. Cas. 
246. 

S. 50 —Revision. 

There is nothing in S. 50 which says that any ques- 
tion of title raised between two schedule creditors will 
be decided by the Insolvency Court and a decision on 
such question by the Insolvency Court is i not open to 
revision. 92 Iiid. Cas. 14 = 24 A.L.J. 334 = A.I.R. 


192 Cy All. 244. 

— — S. 50 (2)— Right to apply under— When 

arises. . . 

Under S. 50 (2) of the Provincial Insolvency Act a 
debtor’s right to apply depends upon the existence oi 
the composition or the scheme under the provisions 
Of the Act. I.L.R. (1951) Mad. 237 = 63 L.W. 764 = 
1950 M.W.N. 435 = A.I.R. 1950 Mad. 800 = (1950) 
M.L.J. 162. 


— — S. 50 — Scope — Expunging of debt on annul- 
ment. 

Section 50 is one of those sections which govern the 
procedure of the administration of the debtor’s assets 
in an insolvency, therefore, when the insolvency has 
come to an end by annulment the procedure provided 
by the Act in an insolvency can no longer apply, and 
the Court cannot, under S.'SO, expunge or reduce the 
debt of a creditor. A.I.R. 1938 Pat. 225 = 16 Pat, 
754 = 4 B.R. 573 = 715 Ind. Cas. 306. 

S. 51. 

1. Applicability. 

2. Assets realised. 

3. Attaching creditor. 

4. Attachment before judgment. 

5. Auction purchaser. 

6. Construction. 

7. Costs. 

8. Locus standi. 

9. Receiver. 

10. Scope. 

11. Secured creditor. 

12. Miscellaneous. 


(1) Applicability. 

— S. 51 (3)— Applicability— Sale held after' 
adjudication — Bona fide purchaser at — If protec- 
ted. 

There is no reason or justification for confining the 
application of S. 51 (3) of the Provincial Insolvency 
Act to sales held before the adjudication ; the sub- 
section covers all cases of sale in execution irrespective 
of the fact whether they have taken place before or 
after a debtor is adjudged insolvent and a purchaser 
in good faith acquires a good title in all cases. 
I.L.R. (1949) A. 508 = 1949 A.L.W. 7 = A.I.R. 1949 
A. 660 = 1949 A.W.R. 402 = 1949 A.L.J. 340. 

S. 51 — Applicability. 

Sub-section (3) of S. 51 only applies to sales which 
have taken place before the order of adjudication. 
A.I.R. 1942 Mad. 415 = 55 L.W. 119 = 1942 M.W.N. 
198 = (1942) 1 M.L.J. 283 = I.L.R. (1942) Mad. 
614 = 201 Ind. Cas. 769. 


S. 51 (3)— Applicability. 

Section 51 (3) docs not restrict the sales to those 
held in execution of a decree but applies to sales in 
execution in general. Therefore, the sale in execution 
of an award of the Registrar or the arbitrator under 
the Mad. Co-operative Societies Act gives a good 
title to the purchaser who, in good faith, purchsed it 
as against the Receiver in insolvency. Both Ss. ol I ) 
and 51 (3) refer to the same classes of cases. 

1940 Mad. 932 = (1942) 2 M.L.J. 388 = 1940 M.W .N. 
933 = 52 L.W. 454 = 193 Ind. Cas. 55o. 

S. 51 ( 3 )— Applicability. .. . 

Where a purchase has taken place after 
of adjudication. S. 51 1(3) applies. , . - 

1 040 V.L.T. 505 = I.L.R. (1942) Nag. 3// — 


192 Ind. Cas. 183. 

S. 51 ( 3 )— Applicability— Judgment-debtor 

adjudged insolvent subsequent to mortgage 
decree but before property was .sold— Property 
sold in execution without notice to Official Re- 
ceiver — Sale of same property by Official Receiver 
to another person — Such person, if can claim 
possession from previous purchaser. 


The court sale in execution of a decree passes no 
title unless the person in whom at the time of the sale 
the title vests is a party to the sale proceedings. Sec- 
tion 51, sub-s. (3) does not apply to a purchase in 
execution after the adjudication which vests the 
property in the Official Receiver. 
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A judgment-debtor tinder a mortgage decree was 
adjudged insolvent after orders had been passed for 
the sale of the hypotheca under the decree, but before 
the sale was actually held. The sale was held with- 
out notice to the Official Receiver and one X purchased 
the property. Subsequently, the Official Receiver 
sold the property to Y subject to the mortgage upon 
which the decree was passed and Y sued X for pos- 
session : 

Held, that Y was entitled to recover possession of 
the property on reimbursing X the amount which he 
had paid to discharge the mortgage decree. A.T.R. 
1939 Mad. 433 = 49 L.W. 383 = (1939) 1 M.L.J. 429 


= 1939 M.W.N. 445 = 189 Ind. Cas. 386. 

S. 51 (3) — Applicability — Fraudulent pur- 
chase — Protection. 

Where a decree-holder deliberately kept back from 
the Court his knowledge of the pending insolvency 
proceedings by the judgment-debtor and the object 
of such suppression of fact from the Court was to get 
on with the sale in execution and purchase the proper- 
ties himself to the loss of the other creditors who 
otherwise would have shared equally with him. this 
amounts to fraudulent conduct on the part of the 
decree-holder purchaser, and he is not, therefore, 
protected by S. 51 (3). Such a sale is invalid and can 
be set aside under S. 4. A.T.R. 1938 Mad. 718 = 47 
L.W. 676 = (1938) 1 M.L.J. 781 = 1938 M.W.N, 
540 = 181 Ind. Cas. 507. 

S. 51 (3)— Applicability. 

Section 51 (3) can only refer to all cases of execu- 
tion sales held before adjudication. It cannot operate 
in cases of sales held after adjudication for the two 
reasons, viz, (1) that it comes in the Insol. Act 
amongst a set of provisions dealing with the effect 
of insolvency, i.e., adjudication) on antecedent trans- 
action and (2) that after adjudication, the debtor has 
no property which can be sold in execution. A.T.R. 
1938 Mad. 449 = 47 L.W. 705 = 1938 M.W.N. 201 = 
(1938) 1 M.L.J. 471 = I.L.R. (19381 Mad. 1063 = 

178 Ind. Cas. 135. „ , . 

Ss. 51 and 4 — Applicability— Sale by execut- 
ing Court and recovery of sale proceeds— Pro- 
ceeds, if vest in Insolvency Court —Insolvency 
Court, if can call upon purchaser to deposit 
purchase money received from executing Court. 

Once the executing Court, with or without notice of 
the insolvency proceedings, orders a sale and recovers 
the sale proceeds S. 51 comes into operation to vest 
the sale proceeds in the Insolvency Court. Apart from 
S. 51. even under S. 4. the Insolvency Court has 
jurisdiction to decide whether the Official Kccener is 
entitled to the assets realised by the decree 1 T *° ,de .f 
execution of his decree against an insolvent 1 he 
Insolvency Court has jurisdiction to call upon the 
purchaser to deposit the purchase monev he h*d 

•received from the executing Court. A. • ■ 

193 = I.L.R. (1937) Nag. 249 = 170 Ind. Cas. 383. 

S. 51— Applicability. f , 

Section 51 does not deprive the crcd,t ”r s . ?\ 
fruits of their decrees in respect of moneys which *cre 

brought into Court between the date of tl' Fj 
tion of petition for insolvency an<l the ^ ‘ 

admission. Section 51 refers to the date of ad "^ on 
and not to that of the presentation of the petit . 

A.I.R. 1935 Lah. 690 = 160 Ind. Cas. 493. 

S. 51 — Applicability— Creditor ’s applicatK)^^ 

— Assets realised in execution sal ii ut iica- 

of application— Fresh application for adjudic^^ 

tion— Whether continuation of prior d ™? secont ] 
-Assets, if can be treated as assets under second 

“’'^“"creditor applied that his debtor be adp.di- 
cated an insolvent. The application vas admit 


and an interim Receiver was appointed. The creditor 
then applied for stay of a sale in execution of the 
money decree that had been obtained by another 
creditor. It was ordered that the sale should take 
place but that the amount realized should be kept 
in deposit to the credit of the Insolvency Court until 
further orders. This order was complied with, but 
ultimately the creditor’s application for adjudication 
of the debtor as insolvent was dismissed. A fresh 
application was made by the creditor and it was 
followed by a petition to the Court for withholding 
payment of the money lying to the credit of the 
Court in the previous insolvency case. : 

Held, that the second application for adjudication 
could not be treated to be a continuation of the pro- 
ceeding which came to an end by the dismissal of the 
previous application, and that 'the assets realized in the 
execution case were assets realised in the course of an 
execution before the date of the application, and that 
S. 51 did not apply to the case. A.T.R. 1933 Cal. 
651 = 37 C.W.N. 135 = 146 Ind. Cas. 597 (2). 

Ss. 51 and 52 — Applicability — Creditor set- 
ting the executing Court in motion without 
giving notice to Receiver — Inference of want of 
good faith — Sale, if can be set aside — Power of 
Insolvency Court to set aside sale. 

A filed a petition for adjudication as insolvent. 
Subsequently B, a creditor, filed a petition of objection 
alleging that he had already instituted a suit for 
money due to him by A and that the trial was then 
pending. B obtained a money-decree and applied for 
execution of the decree but did not apply for attach- 
ment of the property in dispute and asked for notice 
under O. 21 , R. 66, Civil P.C. He did not ask for issue 
of notice to the Receiver. Before the notice was 
served, A was adjudicated insolvent. In execution 
of the decree, a sale was held, B purchasing the pro- 
perty. Then A gave notice, under S. 52, Prov. 
Insol. Act, to the execution Court of the insolvency 
proceedings and prayed tljat the sale might not be 
confirmed, but the request was refused and sale 
confirmed. Subsequently, on application by the 
Receiver, the sale was set aside. B appealed. 

Held, that as B set the executing Court in motion 
without giving any notice to the Receiver under O. 2 ! , 
R. 22, Civil P.C. notwithstanding that the property 
of the debtor had vested in the Receiver, B’s action 
was clearly prompted by an intention to obtain 
preferential treatment and consequently, he could 
not avail himself of any protection afforded by S. 51 
(3), and hence the sale was properly set aside and 
that the Insolvency Court had power to set aside 
the sale. 

\ sale without notice to the Official Assignee is a 
nullity. A.I.R. 1933 Pat. 619 = 13 Pat. 33 = 146 
Ind. Cas. 252. 

S. 51 — Applicability— Realization of assets 

prior to insolvency petition — Rights of attaching 
creditor and Official Receiver. 

Where a judgment-debtor has been adjudicated 
insolvent but assets were realized before the 
insolvency petition was filed, S. 51 applies. Conse- 
quently, the rights of the Official Receiver do not 
prevail over the claims of an attaching creditor. 
A.I.R. 1933 Sind 305 = 146 Ind. Cas 961. 

S. 51 — Applicability. 

Sub-section (1) of S. 51, docs not mean that where 
execution has issued against the property of a debtor 
after the admission of a petition for adjudication 
and his property is sold, the proceeds ipso facto belong 
to the Receiver or the estate of the insolvent. In 
order to give effect to the section, it is necessary for 
the Receiver to make an application for the proceeds. 
A.I.R. 1931 Pat. 70 = 9 Pat. 945 = 130 Ind. Cas. 38. 
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S. 51 — Applicability— Attachment of money 

in Court by decree-holder and application for 
payment— Adjudication before payment— Right 
of Receiver. 

Property belonging to a debtor was attached before 
judgment and the monies realised were deposited 
with the nazir. Certain decree-holders got their 
decrees transferred to the very same Court, attached 
the money and applied for payment. The nazir 
made a report noting the attachment but the Judge 
issued a notice to the other side as to why the money 
should not be paid to the decree-holders. Before 
the hearing of the notice, an application was filed to 
have the judgment-debtor adjudged insolvent. The 
interim Receiver resisted the decree-holders' applica- 
tion : 

Held, that as the decree-holders had presented 
their application for payment of the money and the 
nazir had noted the attachment in their favour, the 
facts were tantamount to realization within the 
meaning of S. 51, and the decree-holders were entitled 
to the money in preference to the Receiver. A.I.R. 
1931 Sind 164 = 26 S.L.R. 41 = 134 Ind. Cas. 1178 

S. 51 — Applicability. 

The section applies to a case where the decree is 
against a person against whom insolvency proceedings 
are pending and who has subsequently been adjudi- 
cated an insolvent. So where no insolvency proceed- 
ings arc pending against the judgment-debtor and it 
is the decree-holder who is subsequently adjudicated 
an insolvent and there is a dispute not between the 
decree-holder and the judgment-debtor but between 
the original decree-holder and his assignee the section 
is in applicable. 120 Ind. Cas. 175 = A.I.R. 1929 
Lah. 805. 

S. 51 (1) — Applicability. 

The exception to S. 51 (1) applies not only to the 
amount credited in favour of the attaching decree- 
holder but also to amounts rateably distributed to the 
other decree-holders, undvr section 73. I*roin the 
time of the order of rateable distribution, the money 
must be treated as belonging not to the judgment- 
debtor but to the decree-holders in whose favour the 
order was passed. The Official Receiver therefore 
could no more recover the money from the Court 
which passed the order than from the decree-holder, 
nor can he claim the money for the benefit of the 
general bodv of the creditors. 68 Ind. Cas. ol- 
io M.L.W. 37 = 1922 MAV.N. 51 = 30 M.L.T. 67 — 
A.I.R. 1922 Mad. 31 = 42 M.L.J. 361 
Ss. 51 and 52-5 (1907). Ss. 34, 35 and 47— 

Applicability — Attachment— Injunction to stop 
sale —Power of court. 

Ss. 34 and 35 only apply when there has been an 

adjudication or the appointment of a R CCI * 1 Y*[; . 
on the assumption that an Insolvency Court had juris 
diction to issue an injunction to prevent one of the 
creditors executing his decree in another Court against 
the judgment-debtor pending disposal of the •^solvency 
application, it is not a case in which an injunction 
ought to or could legally have been issued. 39 All. 
5.17 is v I .1. 473 = 39 Ind. Cas. 783. 

S. 51 Proviso— (1907), S.34, Proviso- AppHca- 

bility Purchaser’s knowledge of adjudication. 

1 lie protection afforded by proviso to b . 34 ol tnc 
Act is only to a purchase of the property o a debtor 
and not to a purchaser or property which has ceased 
ill law to be debtors property. 1 he protect in 
not «it>|>l v where the purchaser had knowledge . 

of knowledge of the adjudication of the debtor in 
insolvency prior to the sale. A sale held in execu i 
of a decree alter notice to the Court that the judgment- 
debtor was adjudged insolvent is irregular and con tors 
no title on the auction purchaser, the property being 


already vested in the Receiver. 19 M.L.T. 357 =* 3 
LAV. 504 = 30 M.L.J. 611 =34 Ind. Cas. 829. 

S. 51— (1907), S. 34 — Applicability— Attach- 
ment before judgment if creates lien on money 
deposited to have attachment withdrawn. 

Where defendant’s properties attached before 
judgment in plaintiff's suit were released on. the 
defendant’s paying Rs. 500 as cash security and 
thereafter the defendant was adjudged an insolvent 
but before the plaintiff’s 9uit was decreed. r 

Held, that the plaintiff acquired no lien or charge 
upon the money deposited and that the Receiver in 
insolvency was entitled to have the money paid to 
him and that the money not having been realised in 
execution of a decree prior to the adjudication order 
S. 34 did not apply. 19 C.W.N. 1200 = 31 Ind. Cas. 
573. 

(2) Assets realised. 

•S. 51 — Assets realised — What are. 


Mere filing of petition by executing decree-holder is 
not sufficient to convert money lying to the credit or 
suit into assets realized in execution. Such a conver- 
sion or transfer can only he by an order of the Court. 
Decree-holder cannot claim any preferential right it 
the debtor is adjudicated an insolvent before such an 
order. A.I.R. 1944 Mad. 3S9 = (1944) l M.L.J. 333 
57 LAV. 288 = 1944 MAV.N. 286. 

S. 51 — Assets realised — What are. 

Where in an execution sale, one-fourth of the 
purchase-money is deposited before and the balance of 
fhrec-fourth is paid into Court after the adm^sion of 

the insolvency petition the : sale proceeds cannot be 
deemed to have been realized within S. 51 (1). A.i.n. 
1943 Mad. 118 = 55 LAV. 436 = (1942) 2 M.L.J. 
178 = 1942 MAV.N. 498 = I.L.R. (1942) Mad. 757 — 

208 Ind. Cas. 289. 

S. 51— Assets realised— What are. 

Where property is sold in execution and the money 
is paid into Court, that money represents assets 
rcahzcd in the course of the execution. Where there 
are several properties sold in execution separatel> 
under one proclamation and the moneys are paid m 
Court separately, the sale of each lot is complete when 
the whole of the balance of the purchase money 
deposited in Court. The money paid into ^ Cow* 
represents assets realized in the course of «ie^execu t »°n 

jfe ol 'Js's L\v. K 43’b 9 = 

1 L.i<. (1942) Mad. 757 = Ind. 208„Cas. -89. 

srtf 

&SS3&& fcESSSS 

SS? ,oT.rS date oP wbicfi 

i CP H>41 ' \ lAv! N !° 8 52 °= ^94 1*) ^ 2 Vl.L.J. 918 = 201 

petition and adjudication— Official Receiver 

rI Between the date of the admission of the petition of 
insolvency and the adjudication of the said 
certain property belonging to the msolvcnt w^oldm 
execution of a decree by a judgment-creditor aad the 
sale proceeds was handed over to the cred 
holder. The Receiver then applied to the J nS0 ^ fu ^ 
Court that the said creditor should be asked to rehma 
the sal* proceeds to the Receiver under the provisio 

of S. 51 : 
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Held, that under S. 51, the Official Receiver was 
entitled to the assets realized and under S. 4 of the 
said Act, the Insolvency Court was competent and was 
bound to enquire into the application and order the 
creditor to pay the sale proceeds to the Official Receiver. 
A.I.R. 1933 Lah. 477 = 14 L. 724 = 34 P.L.R. 1076 
= 144 Ind. Cas. 580. 

S. 51 — Assets realised — Meaning of. 

The words " assets realized in the course of the 
execution by sale or otherwise ” in S. 51 do not 
necessarily mean assets which have been ordered to be 
paid to the judgment-creditor. It is sufficient if they 
are available for immediate distribution. A.I.R. 1931 
Sind 164 = 26 S.L.R. 41 = 134 Ind. Cas. 1178. 

S. 51 — ‘ Assets realized.’ 

In absence of any order by the Court for transfer of 
moHey realised by the sale of judgment-debtor s 
property attached before judgment in another civil 
suit to the account of the -judgment-creditor or for its 
payment to him, the amount in custody of the Court 
cannot be treated as assets realized in execution of the 
decree within the meaning of. S. 51 (1). 113 Ind. Cas. 

319 = 22 S.L.R. 345 = A.I.R. 1928 Sind 165. 

S. 51— “Realized meaning of. 

Where the Court holding the assets of the judgment- 
debtor is the same as the Court attaching the same on 
behalf of the creditor in another suit, the assets cannot 
be said to have been “ realized ” within the meaning 
of S. 51, unless the money standing to the credit of the 
judgment-debtor is ordered to be transferred to the 
credit of the attaching creditor’s suit. 101 Ind. Cas. 
848 = A.I.R. 1927 Sind 194. 

S. 91— (1907) S. 34 — Assets realised— Realised 

— Date of realisation. 

Attachment of money does not mean realisation 
unless the money reaches the Court. Retention of an 
officer’s pay by a Treasury Officer under attachment 
is not realisation and the date of realisation is the date 
on which the money reaches the court. 9 A.U.J. 
707 = 16 Ind. Cas. 84. 


(3) Attaching creditor. 

S. 51 — Attaching creditor — Distinction bet- 
ween attaching and other creditors. 

No distinction can be made between an 
creditor and other decree-holders, so jar as • * 
concerned. -A.I.R. 1939 Mad 291 i - 49 M.L.W . 427 
= (1939) 1 M.L.J. 205 = 1939 M.W.N. 168 - I.L.K. 
(1939) Mad. 343 = 183 Ind. Cas. 441. 

S. 51— Attaching creditor— Position of. 

Attachment does not create any title in fav °’ ir ° 
the attaching creditor. It merely prevents privates 

alienations. 

The position of the attaching creditor does ; not 
confer any title upon him in the Property m quwUon 

and he is only entitledto be classed with other crcd t 
all of whom are entitled to rateable ^tnbut.on of the 

assets in the hands of the receiver. - unsecured 
has no higher right than that of any o ' ( j ecre e 

creditor and he is not entitled ° > ie property 
satisfied in full out of the sale proceeds of the property 

attached by him. A.I.R. 19-9 Ca.. 

(4) Attachment before Judgment. 

S. 51 — Attachment before judgment. 

Attachment before judgment by the ; ere i or ^>es 
not enure for the benefit of all fhe creditors so as to 

make a transfer of it void. 1937 M.W.N. 366. 


(5) Auction purchaser. 

S. 51 — Auction purchaser — Decree-holder 

purchaser, disability of. 

In the practical working of a single section like S. 51 , 
the decree-holder cannot be permitted to decide 
whether he should pay to the Official Receiver the 
money which he paid for the property or restore the 
property itself. The only disability under which the 
decree-holder purchaser lies is that he will not be 
entitled to the benefit of the execution, that is, he 
cannot set off the amount of the decree debt against 
the purchase price but he is bound to pay the arao unt 
of the purchase-money into Court just like any other 
stranger purchaser. A.I.R. 1942 Mad. 425 = 1942 
M.W.N. 176 = 55 M.L.W. 134 = (1942) 1 M.L.J. 306 
= I.L.R. (1942) Mad. 635 --- 201 Ind. Cas. 686. 

S. 51— Auction purchaser— Decree-holder as 

purchaser — His disability. 

A decree-holder is not precluded from proceeding 
with the sale with the knowledge of the insolvency, 
and purchase the property 7 himself. The notice of 
insolvency to the decree-holder cannot connote to him 
want of good faith. The only disability under which 
he lies is that he will not be entitled to the benefit ;of 
the execution, that is, lie cannot set off the amount of 
the decree debt against the purchase price but he is 
bound to pay the amount of the purchase-money into 
Court just like any other stranger purchaser and share 
in the sale proceeds ratasbly along with other creditors. 
A.I.R. 1938 Mad. 906 = 1938 M.W.N. 841 = 48 
M.L.W. 279 = (1939) 1 M.L.J. 705 = 182 Ind. Cas. 
888 . 


S. 51 — Auction purchaser — Want of good 

faith, what is. 

Under S. 51, it is unnecessary to enquire whether or 
not the purchaser had notice of the debtor’s insolvency, 
for granting that he had notice, it cannot be said that 
there was want of good faith on his part when he 
purchased tho property at a sale sanctioned by the 
Court. A purchase made on the faith of Court’s order 
would negative any inference of bad faith which know- 
ledge of the debtor’s insolvency’standing alone, might 
possibly justify. A.I.R. 1936 Mad. 819 = 71 M.L.J. 
170 = 44 M.L.W. 194 = 1936 M.W.N. 753 (2) = 59 
Mad. 928 = 170 Ind. Cas. 510. 

S. 51— Auction purchaser— Title of. 

A purchaser of an insolvent's property, at a sale in 
execution of a decree, even with notice of the insol- 
vency, who purchased the properly in good faith, 
acquires a good title to it against the Receiver in 
whom the insolvent's property had vested under S. 28, 
sub-s. (2). The provision contained in S. 26, sub-s. 
(2) is controlled by the later provision contained in 
S. 51, sub-s. (3) of the Act and effectively secures the 
title of a purchaser of an insolvent’s property at a sale 
in execution in case of good faith being established on 
the part of the purchaser. A.I.R. 1935 Cal. 500 =' 39 
C.W.N. 424 = 62 Cal. 457 = 157 Ind. Cas 862. 

S. 51 — Auction purchaser — Bona fide pur- 
chaser — Rights of. 

Under S. 74 (ii), when the property is vested in tho 
Court, as receiver, it holds it, not as interim receivor, 
but as a full receiver in tho sense in which the term 
is used in S. 28 (2). Such property cannot be the 
subject of execution sale but if a sale takes place, the 
purchaser in good faith is entitled to retain the pro- 


2743 


PROV. INSOL. ACT, (1920), S 51-6 Constructions 2744 


perty and the creditors, of the insolvent are entitled 
only to the sale proceeds of that as assets for distri- 
bution among them, i.e., the sale would not be set 
aside, but would prevail against the Receiver, and tho 
property cannot be returned to the receiver. 106 
Ind. Cas. 34 = 39 ML.T. 369 = A.I.R. 1927 Mad. 983. 

(6) Construction. 

S. 51 — Construction. 

Sections 51 and 52 cannot be read together, for the 
wording of S. 51 precludes this. Under S. 51 a decree- 
holder, who is required to make a refund is entitled 
to deduct the costs of execution proceedings. A.I.R. 
1943 Mad. 118 = 55 M.L.W. 436 = (1942) 2 M.L.J. 
17S = 1942 M.W.N. 498 = I.L.R. (1942) Mad. 757 = 
208 Ind. Cas. 289. 

(Overruling A.I.R. 1939 Mad. 291 : (1939) 1=M.L.J. 
205 = I.L.R. (1939) Mad. 343 : 183 Ind. Cas. 441) 

Ss. 51, 7 and 9 — Construction — Date of ad- 
mission, what is. 

In admitting an insolvency petition all that the 
Court is concerned with is seeing whether the petition 
itself complies with the requirements of the law. If 
it does, then it admits it. 

The insolvency petition was presented on 3rd 
July 1933 and on that date, the Judge wrote on the 
petition these words . " Check and file cmcrgcntly.” 
The petition was checked and taken on the file on 
the same day, whereupon the Court orederd that the 
charges for publishing the notice of the petition 
should be deposited by the petitioner by 7th July. 
The costs wore deposited on that date and accordingly 
publication was ordered. It was contended that 
the petition must be deemed to have been admitted 
when the cost* of the publication were paid on 7th 
July: 

Held, that the fact that the petition was taken on 
the file on the day on which it was presented meant 
that this was done after it had been checked and 
found to be in order. The fact that the Court ordered 
the costs to be paid by 7th July, in itself showed that 
the Court had already admitted the petition on ear- 
lier date. A.I.R. 1943 Mad. 118 = 55 M.L.W. 436 
= (1942) 2 M.L.J. 178 = 1942 M.W.N. 498 •-* I-L.R 
(1942) Mad. 757 208 Ind. Cas. 289. 


Ss. 51 and' 52 — Construction — Policy of Act 

— Principles to be kept in view. 

In construing Ss. 51 and 52, two principles have to 
be kept in view. (1) It is the policy of law of insol- 
vency that when a debtor commits an act of insol- 
vency, there must be an even distribution of his 
property among his creditors and no creditor of his 
should be entitled to receive more than a rateable 
share of the amount realised from the property of 
the insolvent and available for distribution equally 
with other creditors. (2) It is the policy of the law 
not to frustrate the effort of a diligent execution 
creditor and deprive him of the fruits of his execution. 
A.I.R. 1938 Mad. 906 = 1938 M.W.N. 841 = 48 
M.L.W. 279 = (1939) 1 M.L.J. 705 = 182 Ind. Cas. 888. 

S. 51— Construction— Distinction between 

debtor and insolvent. 

A debtor and insolvent are, strictly speaking, 
different persons. An insolvent under the Insol. 
Act means a person against whom an order of adjudi- 
cation has been made and that a ’’debtor is a person 
who has made himself amenable to adjudication but 
who has not vet been adjudicated. A.I.R. 1938 Mad. 
449 = 1938 M.W.N. 201 = (1938) 1 M.L.J. 471 =47 
M.L.W. 705 = I.L.R. (1938) Mad. 1063 = 178 Ind. 
Cas. 135. 


S. 51 — Construction — Date of admission, 

what is. 

In the absence of a provision either in the Prov- 
Insol. Act or in Civil P.C., it cannot be said that 
the date of admission of an insolvency must be taken 
to be the date of the presentation of the petition. 
A.I.R. 1935 Lah. 690 = 160 Ind. Cas. 493. 


- — S. 51— Construction— ‘ Benefit meaning of. 

The word ‘benefit’ in S. 51 can be reasonably 
onstrued to mean the net realisation in execution 
after paying the costs, and a decree holder who has 
rought the properties of an insolvent to sale may be 
iven a charge over the property sold for the expenses 
icurred by him in bringing it to sale, as against the 
Receiver even though S. 52 may not apply to such a 
ase A I R. 1933 Mad. 703 = 38 M.L.W. 389 = 6a 
LLJ. 402 = 1933 M.W.N. 996 = 57 M 330 = 145 
nH. 999. 


S. 51 — Construction— ‘ Person,’ meaning of. 

The language of S. 51 (3) is very wide. " \ person ” 
will include a decree holder purchaser and a stranger 
purchaser. A.I.R. 1942 Mad. 425 = 1942 M.W.N. 
176 = 55 M.L.W. 134 = (1942) 1 M.L.J. 306 = 

I.L.R. (1942) Mad. 635 = 201 Ind. Cas. 686. 


S. 51 — Construction — Purchase in good faith, 

meaning of. 


A person who purchases with notice of the insol- 
vency is not a purchaser in good faith within the 
meaning of S. 51 (3). A.I.R. 1933 Nag. -8 — -8 
N.L.R. 317 = 140 Ind. Cas. 835. 


S. 51— Construction — Benefit of execution, 

meaning of. 

The only logical way of interpreting S. 51 is that 
the benefit of the execution represents the bids made 
of a sale or the assets realised otherwise in the course 
at execution. It refers in other words to m oney. 
A.I.R. 1942 Mad. 425 = 1942 M.W.N. 176 = ( 942) 
1 M.L.J. 306 = 55 M.L.W. 134 = I.L.R. (194-) 
Mad. 635 = 201 Ind. Cas. 686. 


S. 51— Construction— ” Benefit of execu- 
tion”, meaning of. 

The expression "benefit of execution" in S. 51, 
means the sum realized loss the costs of execution. 
A.I.R. 1942 Mad. 88 = 1941 M.W.N. 852 = (1941) 2 
M.L.J. 918 = 201 Ind. Cas. 238. 


S. 51 — Construction. 

The words " before the date of the admission of 
the petition” qualify the words “assets realised.” 
They do not qualify the word " sale ” and the assets 
can be said to be realised in execution” only on 
the date on which the balance of the purchase money 
is deposited. They cannot be said to be realised in 
execution on the date when the deposit of 25 per 
cent, of the sale-proceeds is made. Where after the 
deposit of the 25 per cent of the sale-proceeds is made 
by the auction purchaser on the date of Side but 
before the balance of the purchase-money is deposited 
an application for adjudication of the judgment- 
debtor as insolvent is entertained the decree-holder 
is not entitled to sale-proceeds including even tho 
25 per cent deposited to the exclusion of judgment* 
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debtor's other creditors as against the Receiver. 
85 Ind. Cas. 216 = 48 Mad. 656 = 20 M.L.W. 872 = 
A.I.R. 1925 Mad. 248 = 47 M.L.J. 759. 

(7) Costs. 

S. 51 — Costs. 

Under S. 51, a decree-holder who is required to 
make a refund is entitled to deduct the costs of the 
execution proceedings. A.I.R. 1943 Mad. 118 = 55 
M.LW. 436 = (1942) 2 M.L.J. 178 = 1942 M.W.N. 
498 = I.L.R. (1942) Mad. 757 = 208 Ind. Cas. 289. 

(Overrules A.I.R. 1939 Mad. 291 = (1939) 1 M.L.T. 
205 = I.L.R. (1939) Mad. 343 = 183 Ind. Cas. 441.) 

(8) Locus standi. 

S. 51 — Locus standi. 

Receiver is the guardian of the insolvent’s assets. 
The debtor cannot, therefore .apply to set aside such 
Mustajri on general principles and in view of S. 51. 
Only the Receiver can do so. A.I.R. 1937 Lab. 
634 = 39 P.L.R. 204 = 172 Ind. Cas. 481. 


S. 51 — Locus standi. 

Before the admission of insolvency petition, one 
of the creditors had attached a part of the insolvent's 
property in execution of a money-decree. The 
applicant in insolvencv applied for stay of execution 
of the sale. This was rejected. Another creditor 
then applied to the Insolvency Court to direct the 
executing Court to sell the property and pay the 
sale proceeds to the Insolvency Court for distributing 
amongst the insolvency creditors. This application 
was also rejected. The executing Court proceeded 
with the sale and the property was sold and purchased 
bv the decree-holder creditor. Thereafter, the decree- 
holder purchaser applied to the Insolvency Court 
for amendment of the petition in insolvency by ex- 
cluding from the list of assets the property which 
had been purchased at the execution sale, this 
amendment was allowed. No Receiver was appoin e 
till after the sale. Another creditor preferred n 
appeal against the order allowing the amendment. 

Held, that the creditor, not being the Receiver 
had no locus standi to maintain an application 

under S. 51. A.I.R. 1937 Pat. 643 = 13 P.L.l. w 
4 B.R. 110 = 172 Ind. Cas. 159. 


(9) Receiver. 

S. 51 — Receiver— Interest «n money refund- 
ed by decree- holder — Receiver s rign . 

There is no provision in the Insolvency Act cordLr^ 
ring upon the Official Receiver tlie n f , ; r au j re d 

interest on the money' which a decr^e-ho cowers 

to refund under S. 51. But under its inherent powers. 

the Court can direct a refund to bo mad dQ so 

if it considers that it is just an ^ \942 

A.I.R. 1943 Mad. 118 - 55 M.L.W. 436 - 
M.W.N. 498 = (1942) 2 M.L.J. 178 = I.L.R. (^ 
Mad. 757 = 208 Ind. Cas. 289. 

S. 51 — Receiver. 

The Official Receiver can challenge a sale Ju 
cution of a decree against the in on i y adverse 
the date of petition in insolvency. Receiver— 

effects which S. 51 has on the '‘f^Vlrom the date 
tn whom the property vests with c firstly that 

of the presentation of the petition * 


if any assets have been realized in execution of a 
decree, before the date of the admission of the petitoin, 
the Receiver will have no right to prevent the decree- 
holder from getting the benefit of those assets even 
if such assets are in the hands of the Court and have 
not been paid over to the decree-holder before the 
date of the admission by the insolvency Court of 
the petition : and, secondly, that an auction-purchaser 
who can establish good faith can acquire a good 
title to the property against the Receiver. A.I.R. 
1942 All. 263 = 1942 A.L.J. 437 = 1942 A.W.R. 
162 = I.L.R. (1942) All. 421 = 202 Ind. Cas. 7. 

(Overruling A.I.R. 1934 All. 252 = 1934 A.L.J. 
857 = 148 Ind. Cas. 891.) 

S. 51 — Receiver Interest on assets realised. 

Under S. 51, the Official Receiver is entitled to 
interest on the assets realized as this is a matter 
analogous to restitution. A.I.R. 1942 Mad. 88 = 
1941 M.W.N. 852 = (1941) 2 M.L.J. 918 = 201 
Ind. Cas. 238. 

Ss. 51 and 52 — Receiver — Decree against 

Hindu father and son — Attachment of son’s 
share — Subsequent insolvency of father — Right 
to sell son’s share, whether passes to Official 
Receiver— Effect of attachment. 

• 

When once a decree passed against a Hindu father 
and his son has been followed by an attachment of 
the son’s interest in the joint family property, the 
normal power of the father to alienate it for his debts 
ceases from the date of attachment and his right 
cannot thereafter be transferred on his insolvency to 
the Official Receiver: and there can be no difference 
between a case where the son’s interest is made liable 
in an action brought by a person with whom the 
father has contracted and a case where the son’s share 
is made liable in an action in which the son is sued in 
respect of his own contractual liability. A.I.R. 1936 
Mad. 193 = 69 xM.L.J. 898 = 43 M.L.W. 35 = 59 
Mad. 296 = 1936 M.W.N. 510 = 161 Ind. Cas. 726. 


S. 51— Receiver. 

Only sale proceeds vest in the Official Receiver 
and not property where the execution Court refuses 
to stay the execution even on being informed of the 
insolvency' petition. 1935 M.W.N. 1102. 


S. 51 — Receiver — Rights of. 


Defendant paying money to plaintiff's pleader 
pending result of suit— Subsequent application to 
adjudicate defendant as insolvent— Ad interim 
Receiver is not entitled to withdraw money for benelit 
of general bodv of creditors. A.I.R. 1933 Cal. 625 = 
37 C W N. 475 = 58 C.L.J. 222 = 145 Ind. Cas. 826. 


S. 51— Receiver. 

If an order is passed in an objection case filed 
after the date from which the adjudication takes 
effect, the attaching creditor has no priority over the 
Official Assignee who is entitled to claim the attached 
property for the benefit of all creditors of the in- 
solvent including the attaching-crcditors. 65 Ind. 
C as 941 = 5 N.L.J. 144 = 19 N.L.K. 126 = A.I.R. 

1922 Nag. 108. 

s> 51 (1907) S. 34 — Receiver — Execution of 

decree— Property attached but not sold- before 
adjudication— Rights of Receiver. 

\ property of the insolvent attached by the ere 
ditor but not sold till the date of adjudication is 
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still the property of the insolvent and as such it 
is available to the general body of the creditors. 
37. All. 452 = 13 A.L.J. 700 = 29 Ind. Cas. 990. 

S. 51— (1907) S. 34 — Receiver — Execution of 

decree — Realisation of assets before adjudi- 
cation — Rights of judgment-creditor,. 

Where before an order of adjudication of a judg- 
ment-debtor as an insolvent, the decree against him 
has been executed and the assets realised by the 
Court the judgment creditor is entitled to the money 
in Court in preference to any interim Receiver that 
may be appointed. 11“ Ind. Cas. 433 (Sind) 

S. 51— (1907), S. 34 — Receiver— Execution of 

decree Saffi before adjudication — Right to pro- 
ceed. 

A sale was held in execution of a decree and the 
Court ordered that the sale proceeds should be paid 
to the decree-holder. But before the actual payment 
was made the judgment-debtor applied to be declared 
insolvent and the Court appointed an Interim Receiver 
of his property. 

Held, that the sale proceeds having been realised 
before the judgment-debtor was declared insolvent, 
the Receiver could not claim them. 13 A.L.J. 359 = 
28 Ind. Cas. 816. 


(10) Scope. 

Ss. 51 (3) and 28 (2)— Scope and effect— 

Judgment-debtor’s property sold in execution of 
money decree after his adjudication — Notice on 
Receiver not served under O. 21, R. 22, C. P. 
Code— Title of bona fide auction- purchaser. 

O. 21, R. 22, C.P. Code, does not control S. 51 (3) 
of the Provincial Insolvency Act which controls 
S. 28 (2) of that Act, with the result that a purchaser 
who had bona fide purchased the property of a 
judgment-debtor at a Court sale held in execution 
of a money decree and without knowledge of the 
insolvency proceedings acquires a good title, although 
the judgment-debtor haxl been adjudicated an insol- 
vent before the said sale.'and the Receiver ininsolvcncy 
was neither made a party to the execution proceed- 
ings nor had been served with a notice under O. 21, 
R. 22, C.P. Code. Such a purchase will, therefore, 
prevail over a subsequent purchase of the same pro- 
perty from the Receiver in insolvency. 53 C.W.N. 304. 


S. 51— Scope— Ss. 51 (3) and 52— Sale after 

notice of Insolvency petition — If valid — Position 
of auction- purchaser. 


Section 52 must be read with S. 51, which qualifies 
it. If the executing Court holds the sale in spite of 
notio s being given under S. 52, the auction-purchaser 
acquires a valid title under S. 51 (3) if he purchases 
j ii good faith. Where the sale is held after the ad- 
mission of the insolvency petition but before adjudi- 
cation, the position will be this : if the insolvency 
application is dismissed the auction-purchaser gets 
an indefeasible title: but if an order of adjudication 
is in ule, he cannot claim any title against the reciever, 
unless he can show that lie purchased the property 
in good faith. 1946 N.L.J. 597 = 226 Ind. Cas. 290. 


S. 51 Scope. 

In view of the provisions of S. 51 (3), the inter- 
vention of the judgment-debtor’s insolvency in the 
coir-. - ot t lie- excaition proceedings can never bring 


about a practical cancellation of the execution pro- 
ceedings. A.I.R. 1942 Mad. 425 = 1942 M.W.N. 176 
= 55 M.L.W. 134 = (1942) .1 M.L.J. 306 = I.L.R. 
(1942) Mad. 635 = 201 Ind. Cas. 686. 

S. 51 — Scope. 

Section 51 decides that money which is so realised 
shall, in certain circumstances, be paid to the decree- 
holder, and in certain other circumstances, be paid 
to the Official Receiver. There is no scope under 
S. 51 for the passing of an order directing a decree- 
holder to restore to an Official Receiver property 
which he has purchased at an execution sale. The 
decree-holder must pay the purchase-money to the 
Official Receiver. A.I.R. 1942 Mad. 425 = 1942 
M.W.N. 176 = 55 M.L.W. 134 = (1942) 1 M.L.J. 
306 = I.L.R. (1942) Mad. 635 = 201 Ind. Cas. 686. 

(Overruling A.I.R. 1935 Mad. 907 = 159 Ind. Cas. 
244.) 

S. 51— Scope. 

The Receiver has no right to assets realised in the 
course of execution against the property before the 
admission of insolvency petition. A.I.R. 1941 Mad. 
575 = 53 M.L.W. 357 = (1941) 1 M.L.J. 405 = 1941 
M.W.N. 268 (1). 

S. 51— Scope— Rights of decree- holder. 

Under S. 51, the decree-holder will not be entitled 
to the benefit of his execution against the Receiver 
only, but where the Receiver has laid no claim to the 
property sold and purchased by the decree-holder, 
the judgment-debtor has no right to say that the 
sale held in favour of the decree-holder should not be 
confirmed. A.I.R. 1941 Oudh 505 = 1941 A.W.R. 
234 = 1941 O.W.N. 833 = 194 Ind. Cas. 605. 


Ss. 51, 52, and 6 (b) (c) — Scope— Insolvency 

during execution sale — Sale confirmed before 
receipt of stay order— No proceedings under 
51 or S. 52 taken— Decree-holder, held entitled 
to sale proceeds. 

A judgment-debtor was adjudged insolvent during 
execution sale. Before the order of the High Court 
staying confirmation of the sale was received by the 
executing Court, the sale was confirmed but the sale 
proceeds having been ordered to be sent to the High 
Court, they were not paid to the decree-holder but 
were sent to the High Court : 


Held, that as no action was taken under S , . 5! or 
52. in time, the decree-holder was entitled t g 
e sale proceeds after the confirmation of the sale. 
I.R. 1940 Lah. 37 = 41 P.L.K. /0b = 186 Ind. Cas. 


— S. 51 — Scope. 

There is nothing in S. 50 or S. 83 to show that a 
msferee is not entitled to challenge the genuineness 
the debt of the solo creditor in the case in which 
transfer is challenged by such a creditor. A.I.R. 
Nag 393 = 1940 N.L.J. 420 = I.L.R. (1940) 

* o * . _ oor 


g 51 Scope — Mustajri of debtor’s land com- 
pleted before admission of insolvency petition 
—Finality. 

The Mustajri of debtor’s land must be held good, 
where it has been completed before the admission of 
the insolvency petition. A.I.R. 1937 Lah. 634 = 39 
P.L.K. 204 = 172 Ind. Cas. 481. 


2749 


2750 


PROV. INSOL. ACT (1920), S. 51-10 Scope- 


S. 51 — Scope — Benefit of execution. 

The effect of the insolvency is, that by virtue of 
S. 51, the decree-holder cannot have the benefit of 
the execution against the Receiver. But the execution 
does not become void. It deprives the executing 
creditor from having the benefit of the execution 
for his sole benefit. His title does not prevail against 
the Official Receiver. If the execution is proceeded 
with the leave of the Insolvency Court and the pro- 
perty is sold, the sale proceeds will have to be delivered 
over to the Receiver for distribution among all the 
creditors of the insolvent. A.I.R. 1937 Mad. 727 = 
1937 M.W.N. 279 = 170 Ind. Cas. 851. 


ty, S. 28 read with S. 51 makes it perfectly clear 
that when the Receiver appointed calls upon him to 
make over the benefit he has derived from the exe- 
cution, he must do so. Section 37 does not apply as 
it refers to the vesting of the property of the insolvent 
after an order of annulment has been made. A.I.R. 
1936 Pat. 112 = 2 B.R. 168 = 17 P.L.T. 313 = 160 
Ind. Cas. 146. 

S. 51 — Scope— Court selling property without 

knowing of pendency of insolvency proceeding 
— Sale, effect of — Rights of creditors inter se 
if affected. 


S. 51 — Scope. 


Where a property is sold before the insolvency* 
the Official Receiver has no right and cannot claim 
the sale price. 1937 M.W.N. 366. 

S. 51 (3)— Scope — Sale contemplated by 


S. 51 (3)— Bona fide purchaser, if protected. 

The sale contemplated in sub-s. (3) of S. 51 must 
necessarily be that held after the admission of the 
petition, for, if it be a sale held previous to that, the 
execution creditor would become entitled even to the 
sale proceeds and the property would pass to the 
purchase r independent of the question of good faith. 
Sub-section (3), therefore, means that although 
bv reason of the sale being held after the admission 
of the petition, the decree-holder gets no right to the 
proceeds, the purchaser in good faith nevertheless 
acquires a good title to the propeny. A.J.K. 1936 
Mad. 819 = 71 M.L.J. 170 = 44 LAV. 194 = =1936 
M.W.N. 753 (2) = 59 M. 928 = 170 Ind. Cas. 510. 

S. 51 — Scope— Good faith— Proof. 

What S. 51 demands is good faith ; the existence 
of it or the want of it may be proved in divers ways. 
Knowledge on the purchaser's part of the debtor s 
insolvency does not, in the circumstances, amount to 
absence of good faith: but it does not necessarily 
follow that aU inquiry into the question whether the 
purchaser acted in good faith or not is to be excluded. 
Any collusion or fraud may vitiate the sale. Further 
another important point must be horne in mind 
that S. 51 (3) is of wider range than O. 21, R. 

Civil P.C. It is unnecessary to prove sub^antial 

injury under the formersec'ion. A.LR .1936 Mad. 

819 = 71 M.L.J. 170 = 44 LAY. 194 1 = 193o M.W.N. 
753 (2) = 59 M. 928 = 170 Ind. Cas. olO. 

Ss. 51 and 37— S. 51, scope of— One creditor 

realising amount of sale of property-Receiver 
appointed— Effect— S. 37, if applies. 

' What S. 51 means is that if a creditor has proceeded 
to execute a decree, he will not be entitled as against 
the Receiver to the benefit of the execution except 
so far as he may have been able to realise the assets 
before the admission of the petition for insolvency. 
If he has derived any benefit from that execution 

SiS :m?ss 

Receiver. 

Where, therefore during the Pende„ r .v »»«,« 

insolvency proceedmg one realised a 

the property of the mso vent t ^ ^ 

certain amount ol money ir m 


Where one of the properties had been sold before 
the order of adjudication, but the sale proceeds there- 
of were in possession of a creditor who got it during 
the pendency of the proceeding and the Court sold 
the property not knowing of the pendency of the 
insolvency proceeding, the effect of such sale can 
only be to protect a bona fide purchaser, but it will 
have absolutely no effect upon the rights of the cre- 
ditors inter se, which are governed by S. 51. A.I.R. 
1936 Pat. 112 = 2 B.R. 168 = 17 P.L.T. 313 = 160, 
Ind. Cas. 146. 


S. 51 — Scope. 

The policy of S. 51 is really to put an end as it 
were to the powers of the executing Court to pro- 
ceed against or do anything in respect of property 
against which it has issued execution as soon as it is 
found that the judgment-debtor whose property it 
was proceeded against has been adjudicated an insol- 
vent and an application is made by* the Receiver 
under S. 52 of the Act. The subsequent fate of the 
property is left to the Insolvency Court to decide if 
it thinks fit or to a separate suit. A.I.R. 1935 Mad. 
651 = 1935 M.W.N. 499 = 41 LAV. 698 = 68 M.L.J. 
681 = 58 M 1056 = 157 Ind. Cas. 826. 

S. 51 — Scope. 

Section 51 refers to the date of admission and not 
that of presentation of petition. Therefore, it does 
not deprive the creditors of the fruits of their decrees 
in respect of moneys which are brought into Court 
between the date of the presentation of a petition 
for insolvency and the date of its admission. A.I.R. 
1931 Sind 65 = 130 Ind. Cas. 559. 

S. 51 — Scope — Deposits before adjudication 

Section 34 exempts amounts deposited in Court 
before the date of the order of adjudication where 
the deposit is made on account of sale proceeds in 
execution of decree against the insolvent. 75 Ind 
Cas. 172 = A.I.R. 1925 Mad. 224. 

S. 51— (1907) S. 34 — Sdcope — Execution of 

decree — Attachment of decree — Money realised 

Order directing decree-holder to ‘pay amount 

realised to Receiver — Legality of. 

In execution of a decree obtained in 1912 against 
certain persons the decree-holder attached a decree 
passed in favour of those debtors. In 1914 an appli- 
cation was filed in insolvency against the judgment. 
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debtors and in 1915 an interim Receiver was appointed. 
The money due to the debtors under the decree was 
deposited in Court to the credit of the decree holder 
who obtained an order for payment and received 
a certain amount from Court in July 1915. In Sep- 
tember 1915, the debtors were adjudicated insolvents, 
and in November 1917 the decree-holder assigned 
his rights under the decree. The whole of the decree 
not having been paid off the assignee applied to 
the Official Receiver in February 1918 to bo allowed to 
prove his claims to the balance of the decretal amount. 
His claim was rejected and he was ordered by the 
District Judge to pay to the Receiver whatever sums 
he had received under the decree. 

Held, that the order directing payment of the 
amount realised, was illegal. 41 All. 274 = 17 A.L.J. 
S9 = 57. Ind. Cas. 760. 

S. 51— (1907) S. 34 — Scope— Execution of 

decree, money realised in — Court, if can retain, 
before adjudication. 

When no order of adjudication is made, the Court 
is not at liberty to retain any money that has come 
to its hands in execution of a decree but must dispose 
of it according to law. 14 A.L.J. 236 = 33 Ind. 
Cas. 723. 

S. 51— (1907) S. 34— Scope— Execution of 

decree — Assets realised before adjudication 
Right of decree-holder. 


claim in proceeding under S. 51 on the plea that ho 
was a secured creditor in respect of the whole of the 
property. A.I.R. 1940 Lah. 166 = 42 P.L.R. 29 = 
188 Ind. Cas. 833. 

— S. 51— Secured creditor. 

A secured creditor can pursue his remedy on his 
security in the absence of Official Receiver from the 
array of parties. 42 L.L.J. 113 = A.I.R. 1930 Lah. 
= A.I.R. 1930 Lah. 855. 

S. 51 — Secured creditor. 

The mere factum of attachment is not sufficient to 
bring the attaching creditor within the category of 
secured creditor. The attachment only creates a 
species of temporary lien which continues until the 
insolvency petition has been duly admitted, 110 
I-d. Cas. 893 = A.I.R. 1928 Nag. 336. 

(12) Miscellaneous. 

S. 51— Appeal against refusal to stay. 

Application by Receiver for stay of sale rejected by 
executing Court— Appeal against the order by judg- 
ment-debtor. and not by Receiver, is illegal. 
31 P.L.R. 944 = 129 Ind. Cas. 213 = A.I.R. 1930 

Lah. 970. 


Where the assets have been realised in the course 
of execution by sale or otherwise, as mentioned in 
S. 34 before the date of the order of adjudication, 
an execution creditor is entitled to them. 23 C.W.N* 
461 — 49 Ind. Cas. 480. 

S. 51— (1907) S. 34 (3)— Scope— Execution of 

decree — Purchaser of insolvent’s property from 
bona fide Court-auction-purchaser thereof. 

A purchaser of an insolvent's property, even with 
notice of insolvency, from a bona fide purchaser 
under a Court sale, has a good title to it under S. 34 (3) 
against the Receiver and the purchase cannot be set 
aside. 35 Ind. Cas. 643 (Cal.). 


S. 51— Miscellaneous— Fresh application for 

adjudication by creditor. 

Application of creditor for adjudication of his 
debtor as insolvent relying on sale in execution of his 
decree dismissed, sale being subsequent to petition— 
Second application made after confirmation of sale is 
not continuation to first. A.I.R. 1930 Rang. 265. 

S. 51 — (1907) S. 32 (b) — Miscellaneous 

Interest. 


ie rate of interest for the purpose of dividend 
ot exceed 6 per cent per annum under the peo- 
ns of S. 32 (6) of the Act. 3 P.W.R. 1917 = 19 


(11) Secured creditor. 

S. 51 — Secured creditor— Rights of. 

Suit by mortgagee only for portuion of mortgaged 
property— Decree creating charge on that portion— 
Fresh suit in respect of the remaining portion is 
barred under Civil P.C.. O. 2, U. 2 but the secutiry is 
not extinguished. Where such mortgagee has rea- 
lized the whole security by auction-purchase and is 
in possession of the same, lie can resist Receiver s 


s (1907) S. 34— Miscellaneous— Suit 

against insolvent — Leave of Court. 

Insolvency proceedings remain pending till the 
insolvent obtains hi3 order of discharge. An undis- 
charged bankrupt cannot without the leave of the 
Court be sued in respect of a debt mentioned in the 
schedule but which the creditor failed to prove, 2D 
O.C. 304 = 43 Ind. Cas. 262. 
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S. 5a. 

Synopsis. 

x. Applicability and scope. 

а. Costs. 

3. Executing Court — Duty and powers of. 

4. Procedure. 

5. Receiver. 

б. Secured creditor. 

7. Miscellaneous. 

x. Applicability and scope. 

S. 52— Applicability— Conditions— Receiver not 

appointed — S. 52, if applies. 

It is necessary that two conditions must be satisfied 
before the executing Court can make an order for deli- 
very of the attached property to the Receiver in insol- 
vency. The first is that notice is given to the executing 
Court of the admission of a petition of insolvency by or 
against the judgment-debtor. In the second place, there 
should be an application before the executing Court for 
delivery of such property to the Receiver. 

Section 52, however, ha6 no application to a case 
where no Receiver either interim or otherwise has 
actually been appointed or his appointment has ceased. 
A.I.R. 1945 Cal. 400=49 C.W.N. 290. 


■Si 52— Applicability and scope 


—Obiter. Section 52 is not confined to movable pro- 
perty. A.I.R. 1939 Mad. 456 = 49 L.W. 671 = 1939 M.W* 
N. 488= (1939) 11 M.L.J. 8o2=I.L R. ( 1939 ) Mad. 802 

Ind. Cas. 999 (F.B.). 

■S. 52— Applicability and scope. 


•Section 52 has no application to a case where a 
Receiver is not appointed of the insolvent s property. 
A.I.R. 1938 Cal. 503 = 178 Ind. Cas. 262. 

S. 52— Applicability and scope— Applicability 

to movable property— Immovable property attach- 
ed by executing Court— Custodia legis. 

Under S. 52, it cannot be said that the Receiver is 
entitled to get possession only of immovable proP< r l> ' or 
that the executing decree-holder should be ent.Ucd l to a 
charge for his costs only if the property is movable 
Immovable property attached by an executing Court is 
in custodia legis and must therefore be deemed to be 
in possession of the Court. A.I.R. * 93 ^ Nag. 3 

N.LR. 2i2 (Sup.) = i6i Ind. Cas. 661. 


S. 52— Applicability and scope. 


Section 52 which deals entirely with property which 

has not been brought to sale, is lnapph ATR 

where the property has been brought to 
1933 Mad. 703 = 38 L.W. 389=65 M.L.J. • 402 '935 
M.W.N. 996=57 M 330= 145 Ind- Cas. 999 - 

S. 52 — Applicability and scope. 

Quaere. — Whether S. 52 applies to an ad 
Receiver. A.I.R. 1933 Mad 7°3 — 3 8 3 9 c \ g ' qqq 

402=1933 M.W.N. 996 = 57 M. 33 0==, 45 Ind - Cas ‘ 999 

m a 


%/ w/ ^ •• 

-S. 52— Applicability and scope— Application by 
erim Receiver, competency of, 

.n interim Receiver is competent to mak ® 
on under S. 52. The section as it at present ^stands 

templates an application as soon as th .. 

tion has been admitted. A.I.R. 1 93 2 La ' ^7 
> 3 = 1 38 Ind. Cas. 82 1 = 33 P- L - R - 79 «- 

12 F. Y. D — 87. 


S. 52— Applicability and scope— ‘Receiver’ In- 
cludes ad interim Receiver— Application for stay 
of sale of Insolvent’s property in execution of 
decree — Duty of Court to stay sale — Sale effected 
Official Receiver’s rights. 

Section 52, as now amended, contemplates the pre- 
sentation of an application not as it used to be after 
adjudication but at an earlier stage, that is to say, after 
an insolvency petition has been admitted. At that 
stage, the only Receiver that can be in existence for 
the purpose of applying is an interim Receiver. 

Section 52 applies to all kinds of property under 
attachment by a Court. 

Where an insolvent’6 property is attached in execution 
of a decree before he applies for insolvency, and on his 
insolvency application being admitted, the ad interim 
Receiver applies for stay of sale, the executing Court 
should stay the sale and direct the delivery of possession 
to the Receiver. If the sale takes place in spite o 
Receiver’s application for its stay, he is not bound to 
recognise the title of the auction-purchaser. A.I.R. 1932 
Mad. 95=34 L.W. 908=1931 M.W.N. 1251=62 
M.LJ. 68=55 M. 3 i 6 =i 36 Ind. Cas. 338. 

S. 52 —Applicability and scope — Conditions for 

application. 

Before an executing Court can stay sale of judgment- 
debtor’s property, under S. 52, two conditions must be 
satisfied. They are, firstly, that notice should have 
been given to the executing Court of the admission of 
the insolvency petition and secondly that the application 
should have been made to that Court for delivery of the 
property to the Receiver. 128 Ind. Cas. 292= A.I.R. 
1930 Lah. 851. 

S. 52 — Applicability and scope — Movable and 

immovable property. 

Section 52 applies to immovable a6 well as movable 
property. A.I.R. 1928 Bom. 177 (1), Foil.; A.I.R. 1925 
Sind 69, not Foil. 31 P.L.R. 944=129 Ind. Cas. 213= 
A.I.R. 193 ° Lah. 970. 

S. 52— Applicability and scope. 

The object of S. 52 is not to give an advantage to 
the insolvent but to prevent individual creditors deriving 
unfair advantage over other creditors and to place the 
property in the hands of a Receiver for equal distribu- 
tion to the general body of creditors. The section no 
doubt gives a right to the insolvent to make such an 
application but it is obvious that the application must be 
made for the general body of creditors and not for the 
insolvent. 125 Ind. Cas. 783 =A.I.R. 1930 Pat. 406. 

5 ca — Applicability and scope— Section contem- 
plates ^both movable and immovable properties 
attached. 

The opening words of S. 52 refer to attachment of 
any kind of property which is saleable and need not be 
confined to movable properties alone. Where immovable 
property i6 attached in execution of a decree it is com- 
monly stated that the property is in custody of the 
Court and there is no reason to suppose that the legis- 
lature meant that the attaching decree-holder would 
have a charge for his costs where movable property is 
attached but he would be entitled to no such relief if 
immovable property is attached by him although the 
proceedings relating to the attachment of the property 
are taken at considerable cost of money and trouble. 
The true construction is that S. 52 refers to the case of 
attachment of all kinds of property and is not confined 
to movable property alone. A.I.R. *929 Cal. 524. 
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S. 52 — Applicability and scope. 

Section 52 of Act (5 of 1920) refers to property which 
would include both the moveable and immovable pro- 
perty of the debtor. It however contemplates the 
delivery of property in the possession of the Court and 
thereby it restricts its operation to such moveable pro- 
perty which is seized by the Court under the provi- 
sions contained in O. 21, C. P. Code or which is 
attached by the Court in such manner as to give posses- 
sion of such property to the Court. Immovable 
property attached under O. 21, R. 54» C. P. Code, is 
not in possession of tjie Court. Also the debts due to 
the debtor which arc attached by the issue of a prohibi- 
tory order under O. 21, R. 46, Cl. 1 (a), C.P. Code, 
would not fall within the purview of S. 52 of the 
Insolvency Act. 19 S.L.R. 35=A. I. R- 1926 Sind 

«"■ 

S. 52 — Applicability and scope — Applicability 

to money decree-holders who have obtained 
securities in execution. 

Section 52 doc* not apply to decree-holders obtaining 
security in execution for satisfaction of their money 
decrees. The exception from the operation of the section 
which must be understood to have been given to secured 
creditors must be extended to money decree-holders who 
have obtained securities in the course of execution. 
92 Ind. Cas. 497=1925 M.VV.N. go7 = A. I. R. 1926 
Mad. 194=49 M.LJ. 643. 


S. 52 — Applicability and scope. 

Provincial Insolvency Act, S. 52, contemplates delivery 
of property in the possession of the Court and thereby 
restricts its operation to such movable property which 
is seized by the Court under O. 21 relating to attach- 
ment of property by seizure or which is attached by 
the Court in such manner as to give possession °f such 
property. Therefore debts due to the debtor which 
are attached by the issue of a prohibitory order under 
O. 21, R. 46, cl. (0 (a) would not fall within the pur- 
view of S. 52 which refers to property both movable 
and immovable of the debtor. The Receiver referred to 
in S. 52 is the one appointed under S. 5b, para, j 
after adjudication and not the interim Receiver under 
S.20. An interim Receiver for preservation and 
management of property pending decision of the Court 
cannot be empowered to apply for an order un • 5 
for transfer of property from the custody of tin ( ourt o 
that of the Receiver or to sell a part of the propcly to 
pay off a charge created by S. 52. 76 Ind. Cas. 380 

A.I.R. 1924 Sind 69. 

/> . f' 0 * 1 16 . 


S, 5 2 — Costs of arbitration. 

The costs of arbitration cannot be treated as costs of 
the suit within the meaning of S. 52 of the Act. i9 
S.L.R. 35=- A.I.R. 1926 Sind t99- 


S. 5 a— Costs of execution— If includes costs 
for 6uit under O. 21, R- 63, C. P. Code. 

Where attachment has been revived under O. ax, 
R. 63, C.F. Code, the proceedings in suit which led to 
the order of attachment should be considered as proceed- 
ings in furtherance of execution and the expression 
“costs of (he execution” should have a liberal interpr 
cation so as 10 include the costs of the suit brought 
under O. 21, R. 63 of the Code in which the creditor 
succeeded in having the order under R. 60 releasing the 
property from attachment ret aside. A. I H. *9^9 
524. 

See also A.I.R. 1935 C. Gl2 =63 C. 176 = 39 C.W.Nt 
1289=158 Ind. Cas. 574. 


3. Executing Court— Doty and powers of. 

S. 52 — Duties of executing Court. 

The executing Court is not bound to stay its hands 
if no Receiver to whom the attached property can be 
made over is in existence at the time of the sale. 
A.I.R. 1938 Cal. 503=178 Ind. Cas. 262. 


S. 52— Executing Court — Duty and powers of. 

The duty which is enjoined on the executing Court 
under S. 52 is to deliver the property to the Receiver 
if an application is made in that behalf. But if no ap- 
plication is made, the executing Court is . bound, to 
proceed with the sale of the property. There is nothing 
in the section to indicate that the executing Court is 
prohibited from doing what is obliged to do and its 
power to sell the property remains unaltered and un- 
affected. A.I.R. 1938 Mad. 906=1938 M.W.N. 841 = 
48 L.W. 279=(i939) 1 M. L. J. 705= 182 Ind. Cas. 
888 . 

S. 52— Executing Court— Duty and powers of 

—Property sold before adjudication and without 
executing Court knowing about proceedings 
Effect. 

Section 52 provides that when notice is given to the 
executing Court that an insolvency petition has been 
admitted, the Court shall, on the application, direct the 
property, if in the possession of the Court to be deli- 
vered to the Receiver. Where, however, the property 
had been sold before the order of adjudication and be- 
fore the executing Court learns of the insolvency 
proceedings, and there is no application to have the 
property delivered to the Receiver, there is no ground 
for holding that the Court has no jurisdiction to con- 
tinue the execution proceedings. A.I.R. 193^ Nag. 117 
= I.L.R. (1936) Nag. 41 = 163 Ind. Cas. 127. 


52 — Executing Court -Duty and powers of 

—Stay by executing Court. 

The executing Court is not bound to stay its hand if 
10 Receiver to whom the attached property can be 
made over is in existence at the time of the sale. 

MR. .935 Cal. 612 = 39 C.W.N. 1289=63 C. .76= 
158 Ind. Cas. 574. 

S. 52- Executing Court-Duty and powwjJ 

—Duty of executing Court— Enquiry— Whether 
competent to investigate or decide questions of 
title in dispute between insolvent judgmen^deb 

and any other co-judgmcnt-debtor or stranger. 

Once it is established that there fa j^c p^pjwty 

h ‘ o 

m execution, nroncrtv of a person who has 

b«n C adjadi^icd insolvent, the Court has nothing more 
to ^do than to deliver such property to the Receiver. 
Sectton 52 does not contemplate any enquiry at all a. 
bCCl 0 Jl /-vtrnt of the rights of the insolvent in the 

property proceeded against in execution. Whatever has 
been preceded against as the property of the person 
who \Jas subsequently adjudicated insolvent has to be 
delivered to the Receiver. 

Consequently, in an application under S. 52 of the 
Act where the conditions pi escribed therein have been 
fulfilled, the cxecutiug Court has no other duty to per- 
form than to direct the delivery of the property in 
question to the Receiver and is no longer competent to 
investigate or decide questions of title in dispute between 
the insolvent judgment-debtor and any other co-judg- 
ment-debtor orstanger. AT R. 1935 J.Mad. 651= 935 
M.VV.N. 499=4* L.W. 698=68 MLJ. 681-58 
1056 = 157 Ind. Cas. 826. 
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— . — S. 5a — Executing Court — Duty and powers of. 

The mere admission of an insolvency petition does 
not debar a creditor from executing his decree against 
the debtor. But where execution of a decree has issued 
against any property of a debtor and before sale there- 
of, notice is given to the executing Court that on insol- 
vency petition has been admitted, the executing Court 
is bound under S. 52 on application to direct the pro- 
perty attached to be delivered to the Receiver, and the 
Receiver can sell the property for satisfying the charge 
on the property for the costs incurred by the attaching 
creditor. A.I.R. 1935 Cal. 612=63 C. 176=39 C.W.N. 
1289=158 Ind. Cas. 574. 

S. 52— Executing Court— Duty and powers of 

— Sale of property by executing Court, when to be 
stayed. 

It is only when an application is made to the execu- 
ting Court for the delivery of the property that the 
Court is required by S. 52 to direct the property, if in 
its possession, to be delivered to the Receiver. In the 
absence of such an application the Court is at liberty 
to sell the property. The Provincial Insolvency Act 
contains no provision for the Insolvency Court to allow 
or direct a sale by the executing Court with or without 
any conditions. A.I.R. 1935 Rang. 3 1 7 = 1 3 R* 534 = 
158 Ind. Cas. 859. 

J. — S. 52— Executing Court— Duty and powers of. 

Under S. 52, the Court executing the decree is to 
deliver possession to the Receiver and to no one else. 
Where there is no Receiver in existence till after the 
sale in execution, the Court executing the decree should 
not act under S. 5*- A.I.R. 1933 All. 559= 1933 A.L.J. 
1342=146 Ind. Cas. 832. 


— — S. 52— Executing Court— Duty and powers of— 
Sale in execution of judgment-debtor’s property— 
Court’s knowledge of insolvency proceedings— 
Sale, validity of— Stay of execution. 

Where an executing Court is apprised of the pen- 
dency of insolvency proceedings against a judgment- 
debtor before the sale of the property, such sale in 
execution is void as against the Receiver although the 
Receiver may not have made an application for delivery 
of the property. 

The underlying principle of the Provincial Insolvency 
Act as can be gathered from the provisions of S. 52 is 
that when the Court is apprised of the pendency of an 
application for insolvency in another Court and of the 
further fact that such application had been admitted, 
it should stay its hands so far as the execution ot tne 
decree by the creditors of the insolvent » concerned. 
A I.R. 1933 Cal. 561=37 C.W.N. 392=60 C. 690-57 
C.L.J. 381 = 145 Ind. Cas. 597. 

S. 52 -Executing Court— Duty and powers of— 

Delivery of property to receiver. 


The effect of attachment of an immovable Property 
under S. 64, C. P. Code, is that the properly attached 
i» kept in custodia legis during the period of attach- 
ment and, therefore, the Court which attaches the 
property and purports to sell it is in possc.-sion wi 
the meaning of S. 52, and must stop the proposed sale 
and direct the property to be delivered to the Rece • 
«o 9 Ind. Cas. 152 = 30 Bom. L.R. 455-A.I.R. 1928 
Bom. 177. 


52 — Executing Court-Duty and powers of. 

1 • • • •_ - 1 — DrA»rinr ■n 1 Insolvency 

here 16 


S. 


here is no provision in the provinci: 

(5 of 1920) which prohibits a Court excrut.ng a 
ee fromJ selling the judgement-debtor s property 


merely by reason of its having been given notice that 
an insolvency petition by him has been admitted. _ It 
is only when an application is made to the executing 
Court for the delivery of the property that the 
Court is required by S. 52 to direct the property if in its 
possession to be delivered to the Receiver. Where 
no such application is made, the Court is at liberty to 
sell the property and the sale being legal cannot be 
impeached by the receiver or the creditors. (1 Q.-B. 
772, Foil.). 80 Ind. Cas. 509=6 L.L.J. 232=A.I.R. 
1925 Lah. 158. 


4. Procedure. 

52 — Precedure — Attachment of properties of 
debtor in execution of decree — Subsequent ap- 
pointment by Insolvency Court of interim Re- 
ceiver — Order of stay of execation and order 
nnder S. 5a by Insolvency Court— Legality — 
Remedy — Proper procedure. 

Where, after the attachment of property of a debtor 
in execution of a decree against him, the Insolvency 
Court admits a petition for insolvency by the debtor 
and appoints an interim Receiver, it is only the 
executing Court that can pass an order under S. 52 
on an application made to it and not the Insolvency 
Court and where, on an application by a petitioning 
creditor, the execution proceedings are already stayed 
by the Insolvency Court and also an order passed 
under S. 52, on an application by the decree-holder 
directing the Receiver to sell the property for realising 
the costs of the suit and of the execution, there are 
two alternatives either of which may be adopted. One 
of these alternatives is for the Insolvency Court to 
direct the Receiver to make a proper application to the 
executing Court in order to obtain the necessary order 
under S. 52 and the other alternative is for the decree- 
holders to apply to the executing Court for the sale 
of the properties under attachment in order that their 
dues may be realized, in which case the insolvency 
Court has to vacate the stay order which he had 
already made. A.I.R. >935 Cal. 150=38 C.W.N. 1122 
= 155 Ind. Cas. 77 (2). 

§ 52— Procedure— Property attached in execu- 
tion -Application under S. 52— Order to be made 
by executing Court indicated. 

Property attached in execution of decree is property 
in possession of the Court and the only order which the 
Court can make on an application under S. 02 is that 
such properly be delivered to the Receiver ir such 
Receiver has been already appointed; if r.o such 
Receiver has been appointed, the Court should proceed 
with the execution but hold the sale proceeds subject to 
such orders as the Insolvency Court may pass in the 
matter. 125 Ind. Cas. 7 8 3 = A.I.R. I93<> Pat. 406. 

S. 52— Procedure— Sale of property in execu- 


tion. 


Execution proceedings pending prior to application 
for insolvency — No notice under S. 52 to Executing 
Court by Receiver— Attached property sold— Decree- 
holder obtaining payment— No refund possible Proper 
roursc is application under S. 52 and not under C. I . 
Code S. 144. 1 16 Ind. Cas. i 9 2=A.I.R. 1930 Lah. 39. 


5. “ Receiver. ” 

S. 52— Receiver— Receiver’ whether includes 

ad interim Receiver. 

The term ‘Receiver’ in S. 52 includes an interim 
Receiver appointed by the Court before adjudication. 
A.I.R. 1936 Mad. 819 = 71 M.L.J. 170=1936 M.W.N. 
753 (2) =44 L.W. 194=59 M, 928=170 Ind. Cas. 57Q 
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S. 52 — “Receiver’*, meaning of— Right J>f m “ 

terim Receiver to be placed in possession of 
property attached in execution. 

Section 52 clearly contemplates the presentation of an 
application under that section before the adjudication of 
insolvency, and therefore the word ‘ Receiver must, m 
such a case, include an interim Receiver who „ would 
be the only Receiver in existence before adjudication. 
He is therefore, entitled to ask to be placed in posses- 
sion of the property attached in execution of the decree- 
holder’s decree and he is entitled to sell that property. 

A.I.R. 1936 Nag. 120=31 N.L-R. 212 (Sup.) — i6t Ind. 
Cas. 661. 

S. 52— ‘‘Receiver,” meaning of. 

The word ‘Receiver’ in S. 52 includes an interim 
Receiver. A.I.R. >934 All. 444= > 4 8 Ind * Gas - 4 * 7 - 

$ 52 •'Receiver”, whether includes interim 

Receiver. 

According to S. 52 as now amended, there is no 
difference between a Receiver appointed after adjudi- 
cation and an interim Receiver so far as the right of 
a decree-holder in a simple money decree to execute 
his decree by attachment and sale of the insolvent s 
property is concerned. A.I.R. »933 ^ a b- > 92—34 “.L*.K. 
41=141 Ind. Gas. 47. 

S. 52— “Receiver.” 

Section 52 contemplates a Receiver with power to 
sell Such power is possessed only by a Receiver appoin- 
ted' after adjudication and not by a Receiver appointed 

ad interim. 128 Ind. Cas. 2 9 2=A.I.R. I 93 « Lah * 8 5 >- 


Insolvency of judgment-debtor — Application by. 
Receiver for possession— Maintainability— ‘Pro- 
perty in the possession of the Court,’ mean- 
ing of. 

* 0 

Property which a judgment — creditor is seeking to 
bring to sale on the ground that the decree creates a 
charge upon it ii not property in the possession of the 
Court within the meaning of S. 52 and the executing 
Court has, therefore, no power to direct such property 
to be delivered to the Receiver. 

Where an interim Receiver makes an application in 
execution for enforcing the right conferred on him hy 
S. 52, and an order is made on such application, no 
appeal lies therefrom. Such an order comes neither 
under S. 4, Civil P.C., nor falls within the definition 
of ‘‘decree” in the Code. A.I.R. *933 Mad. > 52—37 
L.W. 114=1933 M.W.N. 43=64 M.L.J. 119—56 M. 

453 =, 4 I Ind. Cas. 8 i 7 . 

§ 52 — Miscellaneous — Cessation of attach- 

.a 


S. 5a— “Receiver 


n 


The “Receiver” referred to in S. 52, is the Receiver 
appointed under para. 1 of S. 56 of the Act after 
the passing of the order of adjudication and not the 
interim Receiver appointed under S. 20 o! the Act. 
The powers under S. 52 cannot be exercised by an 
interim Receiver. 19 S.L.R. 35 — A.I.R. 1926 Sind 

> 99 * 

6. Secured creditor. 

S m- S ecured creditor— Stay of execution on 

condition of execution of mortgage in ^our ol 
decree- holder — Adjudication of jurigment-riebtor 
as insolvent— Validity of mortgage against other 

creditors. 

The High Court in appeal > ordered that th c dccrec- 
holdcr should stay his execution proceedings again st he 
nronerty of the judgment-debtor on condition that the 
PS °deb.or executed a registered mortgage 
dnd of the land attached in favour ol the 

decree-holder for his benefit. The 

accordingly executed. The decree-holder succeeded in 
dm appellate proceedings. In the mcanUmc. «judg- 
ment-debtor was adjudicated an insolvent on 1 theappl, 
ration of the other creditors of the judgment-debtor. 

Held that as the decree holder was the person for 
whose benefit the mortgage security of the ' 
debtor’s attached property had been created, he h d 
become 1 secured creditor and was, therefore, entitled 
to , "referential right to the security over the other 
creditors as well as the Official Receiver who had sub- 
sequemly come in. A.I.R. > 93 » Lah. 298 = 32 l.b.K. 
180=133 Ind Cas. 282. 

7. Miscellaneous. 

S. 52— Appeal— Proceedings for sal© of pro- 
perty in execution of decree creating charge 


ment. 

Sale stopped and execution struck off as a result o 
an application by Receiver under S. 52— The attach 
ment of property before judgment does not cease. A.I.R* 

1940 Mad. 733 = * 94 ° M W.N. 519-193 Ind * * 3 8 - 

S. 52— Miscellaneous— Order as to validity. 


An application under S. 52 to the executing Court 
to deliver property to the Receiver can only be a valid 
application if the receiver has been cloth ^ d ^ lhc f 
insolvency Court with powers to take poss«se^on of 
the insolvent’s property. 94 Cas * 126=28 M.L.W. 
5 i 3 =A.I.R. 1926 Mad. 606. 

Ss. 32 and 2 (d) -Miscellaneous-Property.” 


—Power of Hindu father. 

The cower of a Hindu father to dispose of the 
The po\ e ^ f h j B jigitimate debts is included 

• ar ?: ly On lk insolvency of .he 

in the term p r P Rereiver who 

f*thrr the power vest* in the Official Kcceiver wnu 

^!n therefore sell the sons’ shares for the benefit of 

the father’s creditors. 32 Bom. L. R. 1362 -A. I. • 

1931 Bom. 50. 
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53. Synopsis. 

Amendment. See also 

INSOLVENCY ACT, S. 53 

Appeal. 

Applicability. 

Application under. 

Bad faith. 

Burden of proof. 
Construction. 

Defence. 

Duty of Court. 

Effect of order. 

(a) Ex parte Order. 

Fraudulent preference. 
Fraudulent transfer. 

Good faith. 

Jurisdiction. 

Leave of Court. 
Limitation. 

Pending proceedings. 

Power of Court. 
Procedure. 


PROVINCIAL 

-LIMITATION. 
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Refund of consideration. 
Res Judicata. 

Revision. 

Right to apply. 

Scope. 

Second appeal. 

. Transfer. 

Transfer from transferee 
Valuable consideration. 
Miscellaneous. 


ao. 

ai. 

аа. 

* 3 - 

34. 

* 5 - 

a 5 -i 

аб. 

37. 

a8. 

i . Amendment . 

See also PROVINCIAL INSOLVENCY ACT, 

—LIMITATION 

-S. 53— Amendment— Retrospective effect. 


»/ 

The amendment made by Act (io of 1930) in S.53 has 
retrospective effect and applies to transfers made before 
the date of the amendment and to proceedings pending 
at the time when the amendment came into f° rce - 
does not introduce a new period of limitation but has 
only clarified the meaning of the old section. A I.R. 193 * 
Oudh 267=9 O.W.N. 529 = 7 Luck. 7i3 = 1 38 Ind. Gas. 
711. 

S. 53 — Amendment— Retrospective effect. 


The amendment of S. 53 made by Act (10 of > 93 °) ** 
retrospective in effect and applies to transfers made 
before the date of the amendment. . 

The amendment does not impair any vested rights 

but merely clarifies the meaning of the J ect ‘ on ' , 

I932 Oudh 77 (1) = 8 O.W.N. 1371=7 Luck. 403 = 135 

Ind. Cas. 383. 

3. Appeal 

S. 5 3— Appeal— Jurisdiction of Appellate Court 

on annulment of adjudication. 

A creditor applied and obtained sanction to insti'ute 
proceeding, under Sr. 53 . 54 . agatnst an al.rnal.on by 
the insolvent. The application under Si. . 53. .54 « 
heard and dismi.sed on the ground that ,h ' l . ra ““ C '” 
in question was not in fraud of creditor, and was sup- 
ported by consideration. The aggrieved creditor appealed 

against the decision. During the pendency rf 
the adjudication was annulled, but, ° Tht 

the property to continue to vest in the .'tndica- 

que.tion arose whether, on the annulment °f ad ud ea 

Son, the jurisdiction of the Appellate Court .till 
subsisted : . _ _ 

Held, that the annulment did not put an en 
jurisdiction of the Appellate Court to hear appea 1 - A -R 
1944 Mad. 49=56 L.W. 6 5 4 = (' 943 ) 2 M-L.J. 492 
1943 M.W.N. 701=216 Ind. Cas. 75 - 

R^e S iver 5 under Ss.^S 

Order of adjudication, if can be Annulled. 

It is not open to the District Judge in an appea _ 
the Official Receiver against the dur ^ s *! d ° of adjudi- 
cation under Ss. 53 and 54 . 10 a " nul Tfac r udgc having 
cation passed against the insolvent. J . j 

seisin of the insolvency ,h 'ii« J it com" s 

he alone can deal with such a matt Mad. 

before the District Judge on appeal- A.l.K. 94 

(?943) "Mad. 1 86^=55 g-wTSf-SSffi. - 

S. 53 — Appellate Court finding wrong allocation 

of onus — Remand. 


Where the Di.trict Judge ^ d ,hc o W“ i, ' f ^oof 
were usder a misapprehension as to 


and it is probable that the opposite party were induced 
not to offer any evidence when they saw that the party 
on whom the onus was believed to lie, did not offer 
any evidence, the proper course is to send the case 
back to the District Judge to determine the matter after 
giving an opportunity to the opposite party to adduce 
evidence and to the appellants to adduce rebutting 
evidence. (1936) 164 Ind. Cas. 808=2 B.R. 748 = I 7 
P.L.T. 626. 

S. 53— Appeal— Receiver’s or creditors’ right 

to appeal after annulment of adjudication. 

Where, soon after the dismissal of an application by 
the Receiver to set aside a transfer, the adjudication is 
annulled, there is no existing insolvency upon which an 
order in favour of the Receiver or the scheduled creditors 
as such can be based. The Receiver has ceased to exist 
and consequently, no appeal is competent by the 
Receiver or a creditor from the order of dismissal. A J.K. 
1935 Rang. 498=160 Ind. Cas. 861. 

S. 53— Appeal— Necessary parties. 

In an appeal from an order dismissing an application 
by a creditor for setting aside sale by the Receiver, the 
Official Receiver is a proper party. A.I R. 1935 Mad. 
433=41 L.W. 461 = 1935 M.W.N. 494 = »56 Ind. Cas. 

284 (2). 

S. 53— Appeal. 

A creditor is a person aggrieved by an order in 
favour of another creditor in a proceeding under Si. 53 
and 54 - 61 Ind. Cas. 924 and 39 All. 152, Not Foil. 62 
Ind. Cas. 761; 52 Ind. Cas. t88; 36 Ind. Cas. 761 1 and 
c] Ind. Cas. 461, Foil. 79 Ind.Cas. 395=47 Mad. 673= 

18 M.L.W. 857 = 33 M.L.T. i 9 6=A.I.R. 1924 Mad.| 345 * 

Ss. 53, 75 — (* 907 ). Ss. 36 and 46— AppeaI-‘‘Per- 

8OD8 aggrieved by order”, meaning of— Right of 
appeal against adverse order. 

Per Krishnan, J:— A creditor-respondent impcaching 
a sale by the insolvent as sham, can appeal against an 
adverse order of Court under S. 36 A person is agneved 
by an order under S. 36 when :- i. He is a party to an 
order or if he »s not when he is bound by the order 
and it affects his person or property, injurious y ; 2. 

He is a party to an order and has suffered a 1 ega l 

trrievance ” thereby as something was wrongfully refused 
which he could demand or something was wrongly 
granted to some one which he had a right to object 
to though he was not beneficially interested in the 
result — A person not a party to an order and bound 
bv it at all and whom the order docs not touch though 
it' may directly affect him or disappoint him of a benefit 
whichhe might have received if the order had been 
otherwise and a person who, though a party, has suffered 
^ nri^'inre bv the order, legal or beneficial n> not a 
person aggrieved by the order. 36 Ind. Cas. 77 ■ (Mad.). 

3. Applicability. 

S Applicability- Purchase from transferee 

in good faith and for valuable consideration— If 
can be avoided. 

A transfer by the transferee cannot be avoided by the 
Official assignee unless it was found that such transfer 
was not in good faith and for valuable consideration 
Where there is good faith the Official Assignee cannot 
avail himself of S. 53 of the Provincial Insolvency Act. 

1950 A.W R. 267. 

s ^2 Applicability — Conditions for avoiding 

transfer. 

The transfer can be avoided even if only one of the 
two conditions are not fulfilled. It can be upheld only 
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if both the conditions are complied with. The Protec- 
tion given to the transferee under the section is limited 
to cases where the transfer is found to be both in good 
faith and for valuable consideration. A.I.R- 1941 All. 

316=1941 A.L.J. 387 = 194' A.W.R. 229=I.L.R. (194O 
AH. 603=196 Ind. Cas. 132. 

S. 53— Applicability— Voluntary transfer, 

what is — Waqf in pursuance of contract. 

A transfer which the debtor is bound to make in 
pursuance of a contract entered into prior to his insol- 
vency petition is voluntary within the meaning of b. 53 
if it is not in terms of the contract. Consequently, w-hcre 
a waqf, which the debtor was found to' create under a 
contract, is found to be invalid, the transfer is voluntary 
and is liable to be annulled if it falls within the mis- 
bief of S. 53. A.I.R- 1940 Cal. 4I7=J L R - (‘94°) * 
Cal. 189 = 71 C.L.J. 432=44 C.W.N. 718 — 193 Ind. 

Cas* 54°* 

S. 53— Applicability 


Section 53 besides voluntary transfers, applies to 
transfers in invitum. A.I.R. 19* 0 Mad. 749 = 1 94° 
M.VV.N. 259. 

S. 53— Applicability. 

When the mortgage has been executed two years 
before the insolvency of the mortgagor, S. 53 does not 
apply. A.I.R. 194° Mad. 564 = 51 L -W. 429=*940 
M.VV.N. 365 = ( 1 94°) 1 M.L.J. 647=192 Ind. Cas. 810. 

S. 53— Applicability. 

In proceedings under S. 53, the two points that have 
got to be determined by the Court are good faith on the 
part of the transferee and valuable consideration for the 
transfer. A.I.R. 1940 Nag. 393=194^ N.L.J. 420- 
I.L.R. (1940) Nag. 564=190 Ind. Cas. 885. 

S. 53— Applicability. 


Transfer of property to a third person made in good 

failh and for valuable consideration u not void under 

S. 53 even if it has the effect of preferring some creditors 
over others. A.I.R. 1940 Oudh 205=1940 O.W.N. 
146=1940 A.W.R. G7= 185 Ind. Cas. 771. 

S. 53— Applicability. 


Where a person, a few days before applying to be 
adjudicated as an insolvent, purchased a property in 
another person’s name and it was proved that the real 
purchaser was the insolvent and another’s name was 
merely inserted in the sale-deed in order to defeat 
creditors: 

Held, that the case was not one within the purview 
of S. 53, because the allegation here was not that the 
insolvent had transferred property but that the insolvent 
acquired certain property before his insolvency, but 
acquired it in the name of somebody else, but the Court 
could, on being satisfied as to the fraudulent nature of 
the transaction, set it aside. A.I.R. 1935 All. 982 = 1935 
A.L.J 1158=1935 A.W.R. 1118=159 Ind. Cas. 616. 

Ss. 53, 54— Applicability— Mortgage by father 

and sons— Father alone adjudicated— Mortgage can 
be avoided under Ss. 53 and 54 only in respect of 
father’s share. 

Where a father executed a mortgage of properties 
belonging to him and his two minor sons to one of their 
creditors acting on his own behalf and as guardian of his 
minor sons, and the father alone was subsequently 
adjudged an insolvent: 

Held, that the transfer by the insolvent father alone 
to the extent of his own share therein would come within 
S. 54 of the Prov. Insol. Act. The transfer of the sons 
shares cannot be dealt with either under S. 53 or S. 54 
of the Insol. Act though it may be sought to be avoided 
under S. 53 of the T. P. Act. A.I.R. 1935 Mad. 2 4°= 
1934M.W.N. 801 = 155 Ind. Cas. 61 1. 

S. 53— Applicability. 


A transfer to a creditor may be dealt with under S. 53. 
Prov. Insol. Act. A.I.R- *933 L*h. 43=33 p L R- *°5« 
= 140 Ind. Cas. 598. 


-Ss. 53, 54— Applicability. 


The (act that there are certain circumstances appearing 
in the evidence on the side of the alienees which, .:» the 
absence of an explanation, would oiler ground ^ r s>u P 
d 0 n is not sufficient for coming to tlic conclusion Uiat 
alienations fall under S. 53. A.I.R. 1938 Mad. 285 
Ind. Cas. 225. 

S. 53— Applicability. 

Even where an order of adjudica.ion is basd ojUlir 

'r 1 ; ‘no Sradon an'd to 

*l |OW can > 1 . 1 • 1 ,.i lin ,i cr s W and not under 

have U l .- .ra,a.,eUon av t , ded under aJ cannor he 

-o a ~ underthc I^ov Jnroh Ac,. A.I.R. .037 
Rang. 07=14 Kang. 74»='67 '"d- Cas. 73- 

S. 53-AppUcabUi.y-T^n.ac^n ab taWj. 

nullity- Whether can be lormany 
Annulment, when can take place. 

When- a transaction is ab initio a nullity, it cannot 
. f , . -\U\ «« annulled It can only be declared invalid. 

: . app"?« U> vo <lablc , ran!*:, ion. such a, there 
,y r S. M . which are good until ovo.ded and 

annulled. A.I.R. , 93 6 Rang- 54“ >6> Ind - CaS ' bU7 - 

s. 53 — Applicability — Court’s* power to set abide 

In uami neejuisition of properly. 


When a debtor against whom a petition in insolvency 
has been presented dies before adjudication and the 
proceedings arc continued under S. 17, the Omcial 
Receiver or creditors can invoke the power of the Court 
to set aside settlements and alienations voidable under 

Ss. 53, 54- A.I.R. *933 Mad. 25 = 1932 M.W.N. 1102- 
63 M L J 727=37 L.W. 75=«4« Ind. Cas. 822. 

S. 53— Applicability. 

Obiter.— Section 53 is not inapplicable to a case of a 
transfer- in favour of a creditor. A.I.R. *933 Mad. 185 

= 37 LAV. 130=64 M.L.J. 382=1933 M.VV.N. 3 « 2== 
1 ^ 1 Ind. Cas. 101. 

S. 53— Applicability. 

Section 53 has no application to a case when ^ 
transaction is wholly fictitious. A.I.R. 193a Nag. 109 
28 N.L.R. 89= 139 I“ d * Cas * 2B0 * 

S. 53— Applicability. 


A transfer by a Court sale in execution is not entirely 
-S. 53- Applicability. 


Section applies where the existence of transfer is 
admitted; on the other hand S. 4. applies if the tra ” sfc . 
or the existence of right claimed by I the ob {5 ctor 
denied by Receiver. 123 Ind. Cas. 539 — A.I.R. 93 
Lah. 180. 

s. 53 — Applicability. 

Where a person makes a gift in favour of hil wue 
and subsequently applies for insolvency two years alic* 
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the gift, the transfer is one not coming within S. 53. 
l*he creditors mu6t file a regular suit to set aside the 
same. 114 Ind. Gas. 126=5 O.W.N. 964. 

S. 53 — Applicability. 

Deed by insolvent, constituting a person, in fact a 
selling agent, comes within the mischief of S. 53. 30 
M.L.J. 415, Diss. from. 105 Ind. Cas 138 = 50 Mad. 
815=26 M.L.W. 248=1928 M.W.N. g=A.I.R. 1927 
Mad. 869=53 M.L.J. 742. 

S. 53 — Applicability. 

Official Assignee praying for action under S. 53 or in 
the alternative under S. 54 — Alienee not proving that 
he was creditor — Action under S. 53 is justified. 99 Ind. 
Cas. 683=A.I.R. 1927 Mad. 412. 

S. 53— Applicability. 

An insolvent nominally transferred certain properly 
of his to one P. The deed directed P to pay certain 
amounts to one A a mortgagee but no payments were 
made by P. Feuding the appeal from order annulling 
adjudication, P sold the land to the nephew and son-in- 
law of the insolvent who paid off out of the considera- 
tion the mortgagee A. The order annulling the adjudi- 
cation being reversed: 

Held, that the conveyance by the insolvent in favour 
of P was voidable under S. 53 as not being in good 
faith and for valuable consideration: 

Held, also that the payment by the second vendee to 
the mortgagee would not make the sale in his favour a 
bona fide one for consideration as he was aware of the 
insolvency proceedings and as his transfer was obtained 
pending the appeal against the annulment of the 
adjudication. 

Held, further that the covenant to pay A in the sale- 
deed to P was not binding personally on the second 
transferee. 76 Ind. Cas. 1006=18 M.L.W. 610—1923 
M.W.N. 78o = A.I.R. 1924 Mad - 35 8 - 


S. 53 — Application under — Application by 

creditor for annulment of transfer dismissed 
for default — Fresh application by bis legal re- 
presentative — Mai ntainability . 

The dismissal for default of an application by a 
creditor for annulment of a transfer made by an 
insolvent, does not bar a subsequent fresh application 
by the legal representatives of the creditor. Indeed, 
such an application by the creditor himself, if alive, 
would be maintainable. 49 Ind. Cas. 229, rel. on. I.L.R. 
(1950) Nag. 331 = 1950 N.L.J. io 5=A.I.R. 1951 Nag. 
268. 

S- 53 — Application under — Joint txial with 

consent — Each alienation should be dealt with 
separately and evidence considered separately. 

Where the trial of four separate applications under 
S. 53, together was with the consent of the parties, 
it is not open to the applicants to take objection to 
the joint trial. This, however, does not mean either 
that the evidence otherwise irrelevant becomes relevant 
because the applications were heard together, or that 
because some alienations are found to be fraudulent 
as being not in good faith the others must necessarily, 
on that account, partake of the same character. In 
other words, in spite of the joint trial of the applica- 
tions, the case as regards each alienation must be 
dealt with separately, and the evidence relating to it 
considered separately. A-I.R. 1938 Mad. 285 = 18 1 
Ind. Cas. 225. 

S. 53 — Application under. 

Where a receiver reports to the effect that a transfer 
is fraudulent and prays that the transfer might be 
annulled under S. 53, the Court should treat the report 
as an application under S. 53 and go into the matter 
for itself after taking evidence. A.I.R. 1932 Cal. i5i = 
58 Cal. 1352=136 Ind. Cas. 143. 

5. Bad faith. 


•S. 53 — Applicability. 

An application for an adjudication that certain pro- 
perty is still the property of the insolvent and that no 
valid transfer thereof took place docs not fall within 
section 36. 4 L.L.J. 444 = A-I.R- 192' Lah. 288. 

•8. 53 — Applicability. 


The section applicable to the annulment oi the 
transfer by an insolvent to a person other than a credi or- 
is S. 53, and the proper person to move in the ,n3tt " 
of getting the transfer annulled is the Receiver. 15 
C.W.N. 253, Foil. 62 Ind. Cas. 924-A.I.R. 1921 
Lah. 81. 

4. Application under. 

S. 53— Application by creditor for an ° u *- 

ment of transfer— If abates on his death— CP. 
Code, O. 22, Rr. 3 and 4. 

If a creditor applying for the annutoent of a transfer 
made by the insolvent dies, no question of ab ? l * m *“ l 
his application can arise. The property having vested 
in the Court for the benefit of the creditors of the insol 
vent, it is the Court and not a creditor which real y 
hag the “ right to sue ”. What creditor does or can do 
is merely to move the Court to take a partial lar acUrtn 

for the benefit of the general body of creditors. The 
right of a creditor to move the Court 18 , no * It 

sue’* the transferee of the insolvent s property, 
therefore doe- not fall within the purview of O- 22 Kr 

3 and 4, C.P. Code. I.L.R. (i95°) Nag. 33' '95 

N.L.J. io 5=A.I.R. i95» Nag. 268. 


S. 53 — Bad faith — What is. 

For a man practically in a state of insolvency, to 
alienate his last remaining property and that only an 
expectancy, to a relative, for a sum only part of which 
was paid would indicate that there was bad faith and 
the transaction must be set aside. A.I.R. 1939 Lah. 
322 = 41 P.L.R. 190=184 Ind. Cas. 463. 

. s. 53 — Bad faith — What is. 

It is not mala fide for a creditor (except where his 
transfer occurs in three months hclorc the petition and 
may become fraudulent under S. 54) to accept security 
for his debt merely because he may ‘not be wholly 
ignorant’ that the debtor is so embarassed that there 
may not be enough left for all the creditors and that 
some of them may receive less than he has got in case 
the debtor becomes insolvent on a petition presented 
within two years after the transaction. A doctrine 
contrary to this would almost automatically enlarge 
the period of fraudulent preference from three months 

to uvo years. A.I.R. 1 9 14 Mad. 2 94 = »933 M.W.N. 
,049 = 39 L.W. 449= '5o Ind - Cas. 339. 

— Bad faith — Inference of. 

In the vicissitudes of business, firms do sometimes 
part with their property to get cash or satisfy old 
creditors and thus keep their credit in the market. But 
this does not necessarily imply that they are acting 
mala fide nor docs it lead to the conclusion that the 
transferees had become aware of their difficulties. A.I.R. 
,934 Pesh. 1 26 = 1 545 Ind. Gas. 90. 
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6. Burden of proof. 

S. 53 — Burden of proof. 

The onus is on the party seeking to set aside the 
transfers to prove his case. A.I.R. 1945 P-C- 38= >945 
Pcsh. L.J. 38= 1945 A.L.J. 34=221 Ind. Cas. 603 (PC), 

S. 53 — Burden of proof. 

In an application for annulment under S. 53, it is for 
the Official Receiver to prove that the transfer is not 
“ in good faith and for valuable consideration.” A.I.R. 
1941 All. 316=1941 A.W.R. 229=1941 A.L.J. 307= 
I.L.R. (1941) All. 603 = 196 Ind. Cas. 132. 

S. 53 — Burden of proof. 

Where, in a suit, by the Receiver of the insolvents* 
estate under S. 53 to set aside the alienation, alienee is 
found to have been in a dominant position on the date 
of the alleged fraudulent transfer, and it is also found 
that the alienee is in possession of the properties, the 
onus lies on the alienees to prove how they had come 
by them, as against the Receiver who is trying to secure 
them as belonging to the insolvent’s estate. The 
alienee’s possession of the said properties does not 
necessarily indicate that he held them under a valid 
title, which has, in the circumstances to be made out 
by affirmative evidence. A.I.R. i94o P.C. 211=45 
C.W.N. 3*7 = 7 B.R. 149=52 L.W. 757 = 22 PL.T. 
399=43 Bom. L.R. 459=73 G.L.J. >79- >94* A.W.R. 
6 = 1941 Rang. L.R. 355=>9° Ind - Cas. 643 (P-C.J. 


S. 53 — Burden of proof. 

The onus to prove want of good faith on the part ol 
the transferee is on the Receiver. A.I.R. 1939 Cal. 503 = 
60C.L.J. 329=43 C.W.N. 575= * 8 3 Ind - Cas. 635. 


■S. 53 — Burden of proof. 


In a proceeding under S. 53, the onus of proof is on 
the Receiver in the first instance. A.I.R. 193° AH. 555 
= A.L J. 676 = 1938 A.W.R. 566 = 1. L.R. (1938) 

All.' 800= 17a Ind. Gas. 75. 


S. 53 — Burden of proof. 

In an application preferred by the Official Receiver 
under S. 53, Prov. Insol. Act, 1920, or S. 55, Prcsi. 
Towns Insol. Act, to annul a transfer ot property by 
the insolvent, the onus probandi is not on the trans- 
feree but upon the Official Receiver to establish that 
the transaction was not boua fide and for value and 
was, in consequence, voidable as against him. A .1 K- 

,938 bom. .149 = 4° Bom. L.R. 88 4 =I L.R. (1 939) Bom. 

1 = 178 Ind. Gas. 373. 

S. 53 — Burden of proof — How discharged. 

The burden of proving want of good faith on the 
part of alienee is not discharged by mere vague allega- 
tions ol fraud by one witness going into the witness- 
box and saying that all the alienations arc Iraudulcnt. 
The burden can be discharged only 1! circumstances 
air established from which it tan be reasonably inferred 
that the alienee acted in bad faith and that there was 
no valuable consideration for the alienation. A.I.R. 1938 
Mad. 285 = 181 Ind. Gas. 225. 

S. 53 -Burden of proof— Discharge -Duty of 

Court. 

In an action under S.53 to set aside a transaction, it is 
essential for die Gourt to consider all the facts in rcla- 
tion to each other and weigh them as a whole and then 
come to a conclusion whether the creditor has discharged 
the burden. A.I.R. 1938 Mad. 370. 


S. 53 — Burden of proof — Onus, when on trans- 
feree— Onus, when discharged. 

When the genuineness of a transaction is challenged 
even by the insolvent, the duty is cast upon the trans- 
feree then to defend his transfer on both grounds that 
are mentioned in S. 53, and the burden, therefore, shifts 
on to him to establish not only good faith but valuable 
consideration. This he can only establish if he leads un- 
impeachable evidence to prove that prior to the tran- 
saction impugned, any debts were due to him from 
the insolvent and that he was not merely sheltering the 
property for the insolvent’s benefit as against his bona 
fide creditors. Mere production of books of account, 
unattended by any disinterested statement to the effect 
that the accounts were genuine or that the sums cover- 
ed by the accounts were actually advanced to the in- 
solvent, would not be enough to discharge the onus. 

A.I.R. 1937 Lah. 801 =39 P.L.R. 1025=175 Ind. Gas. 
538. 

— . — S. 53 — Burden of proof — Good faith. 

Where the sale by the insolvent has taken place only 
eleven months before the application for adjudication 
and the circumstances raise a strong presumption that 
the vendee was not acting in good faith, it is for the 
vendee and the insolvent to rebut tbat presumption and 
prove that the insolvent’s financial position was sound 
at the time of the sale, and both of them acted m good 
faith. A.I.R. 1937 Lah. 44* = *73 Ind. Cas. 53*- 

S. 53 — Burden of proof. 

Under S. 53. the onus of proof of absence of good 
faith and consideration lies on the Official Receiver. 
(1937) 169 Ind. Cas. 975. 

S. 53 — Burden of proof. 

The burden of proving that the transfer was made in 
bad faith aud for no valuable consideration lies on the 
Official Receiver. A.I.R. 1937 Rang- 276-14 R. 7°4 
= 170 Ind. Cas. 471. 

S. 53 — Burden of proof. 

Where a transaction is impeached under S. 53, the 
burden of proof is on the person alleging want ol 
consideration. (1938) 38 P-L.R. 9°5* 

S. 53— Burden of proof— Evidence. 

Onus on Receiver to prove want of good faith— Sus- 
picious circumstances do not amount to fraudulent 
nature. (1936) 38 P.L.R. 212. 


- — s. 53 — Burden of proof. 

In the matter of annulment of transfers under S. 53» 
lie onus lies on the person challenging the bona fideo 
,f the transfer and not on the transferee. 164 Ind. 

]as. 808=2 B.R. 7 48=*7 P- LT ‘ Ca6 - 

S. 53 -Burden of proof-Discharge of burden 


f proof — Shifting of 

The burden of proof in a ,uit «o s« »**! 

“IT" 1 tr r.vbe Un dte r ha%e 5 d 3 

rsfer impu^cdTaf made cither mala fide or in the 
bsencc of valuable consideration. Where he discharges 
Tc prim a facie burden, it is for the transferee to ex- 
lain the case which gave grounds for suspicion and to 
iow that there was, in fact, an emanation which the 
lourt could deem to be satisfactory, A.I.R. *93 a 
Lang. 506 = 166 Ind. Cas. 9°* 
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— S. 53 — Barden of proof — Circumstances amoun- 
ting to fraudulent nature of transfer — Necessity 
of explanation. 

When a transfer is shown to have taken place directly 
after the insolvent had been served with a summons 
and is one of two transfers by which he got rid of all 
his immovable properties, and when it is known that 
the other has been admitted by the transferee to be a 
fraudulent one, and that this transfer was to a mere 
child, the circumstances certainly require a very full 
explanation. A.I.R. 1936 Rang. 506=166 Ind. Cas. 
90. 

S. 53 — Burden of proof. 

In a proceeding under S. 53, the onus lies upon 
the applicant to prove that the transfer was not made 
in favour of a purchaser or an encumbrancer in good 
faith and for valuable consideration. A.I.R. 1935 
Rang* 53 = 12 Rang. 625 = 153 Ind. Cas. 395. 


S. 53 — Burden of proof. 


The creditors of an insolvent have locus standi to 
maintain an appeal against an order refusing to annul 
a mortgage by the insolvent on an application by the 
Receiver. The burden of proof is on the creditors to 
prove that the transaction in question was not made in 
good faith or for valuable consideration. A.I.R. 1934 
Lah. g68= 154 Ind. Cas. 708. 


S. 53 — Burden of proof. 

Under S. 53, it is for the Official Receiver to prove 
mala fides. A.I.R. 1934 Mad. 294=1933 M.W.N. 1049 
= 39 L.W. 449= 150 Ind. Cas. 339. 


S. 53 — Burden of proof. 

In an application by creditors under S- 53 for annul- 
ment of transfers by the insolvent, the burden of prov- 
ing that the transfers were not made in good faith 
and for consideration lies on the creditors. A.I.R. 1934 
Oudh 368 = 1 1 O. W.N. 60 1 = 1 50 Ind. Cas. 835. 

S. 53 — Burden of proof. 

The onus of proving the absence of good faith and 
payment of consideration in a proceeding under S. 53, 
lies on the official Receiver. A.I.R. 1934 Pesh. 126=153 
Ind. Cas. 90. 

S. 53 — Burden of proof. 

Where the Receiver in seeking to set aside a transfer 
under the provisions of S. 53. the onus is upon him 
to prove that it was not made in good faith and for 
valuable consideration. A.I.R. 1933 Gal. 689 = 37 C.W. 
N. 675 = 147 Ind. Cas. 449. 

S. 53 — Burden of proof. 

The onus of proving that a transfer had not been made 
in good faith and was not for valuable consideration 
is on the Official Receiver even in the case of a trans- 
fer which has been made within the two years prescri- 
bed by S. 53. A.I.R. 1933 Lah. 43 = 34 P-L R. io58 = 
140 Ind. Cas. 598. 

S. 53 — Buiden of proof. 

In proceedings under S. 53, the burden oi proof is 
upon the Official Receiver or on the party who ques- 
tions the bona fides of the sale-deed. A.I.R. >933 
Mad. 271 = 1932 M.W.N. 821 = 143 Ind. Cas. 37 2 * 

S. 53— Burden of proof— Fraudulent transfer 

• — Onus — Evidence 


Fraud can be proved only by proof of circumstances 
which indicate fraud. 

If a creditor comes to Court and merely alleges that 
a transfer within two years of insolvency has not been 
made in good faith and for valuable consideration the 
burden of proof rests initially on him. But where 
detailed allegations are made and some of these allega- 
tions are admitted, this is not necessarily the case. 
A.I.R. 1933 Nag. 188=29 N.L.R. 164=144 Ind. Cas. 
844. 

S. 53 — Burden of proof. 

Under S. 53, the onus lies on the person challeng- 
ing the bona fides of the transfer and not on the trans- 
feree. A.I.R. 1933 Pat. 564=14 P.L.T. 739=145 Ind. 
Cas. 524 (1). 

S. 53 — Burden of proof. 

In a proceeding to set aside a transfer under S. 53, 
the burden of proof is upon the Receiver to show that 
the transfer sought to be impugned had not been made 
in good faith and for full consideration. A.I.R. 1932 
All. 243 = 1932 A.L.J. 53=137 Ind. Cas. 235. 

S. 53 — Burden of proof. 

In an application to set aside alienation made by 
the insolvent the onus of proof to show that transfer 
was made in good faith and for valuable consideration 
is on the Official Receiver and not on the transferee. 
1932 M.W.N. 59. 

s - 53— Burden of proof— The onus of proving that 

a transfer is void under S. 53, is on the Official 
Receiver and not on the transferee. A.I.R. 1931 p.Q. 

75=35 C. W. N. 577 = I 93i A.L-J. 444=53 C. L.J. 
373=60 M. L. J. 652 = 1931 M.W.N. 615= 9 Rang. 
170=33 Bom. L.R. 867=58 LA. 115=34 L.W. 36= 
131 Ind. Cas. 767 (P.C.). 

S - 53 “ Burden of proof— Transfer within 

two years — Presumption. 

Every transaction into which an insolvent enters within 
two years previous to his insolvency is treated by the 
Prov. Insol. Act as prima facie invalid, and the 
burden is on the insolvent or the alienee to show that 
the transaction impeached was a valid and bona fide 
transaction. Good faith and valuable consideration 
must be proved by the alienee, or by the person who 
supports the transfer. A.I.R. 1931 Pat. 14=9 Pat. 8qq 
= 129 Ind. Cas. .29. 

— S. 53 — Burden of proof — Relief under S. 53 — 

Statute barred — Special provisions of the onus 
of proof are inapplicable. 

Seotion 53 casts a heavy burden on the transferee to 
-prove his bona fides. If the relief of the Official 
Receiver under S. 53 is statute barred, it is not open to 
the Court to rely upon the special provisions of that 
section for the purpose of throwing the onus on the 
transferee to prove the bona fides of his transaction. 
While entertaining such an application under S. 4 of 
the Act, the Court will deal with the question of onus 
in the same manner as in an ordinary suit. 115 Ind. 
Cas. 33 o=A.I.R. 1929 Sind 94. 

S. 53— Burden of proof— Transfer of Pro- 
perty Act, S. 53— Provincial Insolvency Act. S. so— 
Difference indicated. 

Transfers in good faith and for valuable con- 
sideration are protected under the Transfer of Property 
Act and also under the Insolvency Act but there is 
this difference that under the latter Act it is the trans- 
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feree who must show that the transaction was in good 
faith and for valuable conside ration. 104 Ind. Cas. 
822=46 C.L.J. 168= A I. R. 1927 Gal. 766. 

S etq — Burden of proof— Consideration and 

good faith. 

In the case of application under S. the burden 
is on the transferee to prove that the transaction under 
which he claims was for valuable consideration and 
made in good faith. 101 Ind. Cas. 588—28 P.L.R. 
275=A.I.R. 1927 Lah. 415. 

S. 53— Burden of proof. 

The burden lies on the person who tries to bring 
himself within the exception by asserting that he was a 
purchaser or incumbrancer in good faith and lor valu- 
able consideration. 89 Ind. Cas. 357=47 All. 864 — 
23 A.L.J. 792-6 L.R.A. Civ. 397 = A. I. R. 1926 All. 

29 

S. 53 — Burden of proof. 


Suit to establish a claim on mortgage deed by secured 
creditor — Plaintiff must prove good faith and considera- 
tion of the mortgage. 91 Ind. Cas. 4=26 P.L.R. 812 = 
A.I.R. 1926 Lah. 3o7. 

S. 53— Burden of proof— Good faith and consi- 
deration. 

Where an incumbrance made within two years of 
adjudication is challenged in the Insolvency Court, the 
onus lies on the incumbrancer to prove both good faith 
and valuable consideration : 14 M.L.T. 150; 31 M.L.J. 

133; 43 Mad. 739; 19 C. \V. N. 865 and 39 All. 95. 
Rel. on. 92 Ind. Cas. 5 = 20 S.L.R. 231 =A. I. R. 1926 

Sind 140. 

S. 53— Burden of proof. 

Transfer by insolvent within 2 years before insolvency 
—Court can set aside at instance of creditor—Onus 
of proving good faith is on transferee. 71 Ind. Cas. 41b 
=6NL J. 47 = 19 N.L.R. 32— A.I.R. 1923 Nag. 97- 

S. 53— Burden of proof— Mortgage within two 

years of insolvency. 

Where a mortgagee seeks to enforce a ™ ort 8 a 8<; 
executed within two years of the adjudication, the 

burden of proving good faith and 

heavily on the mortgagee although the Official 

has moved to expunge proof of the mortgage : wh nchh 

had admitted under S. 36 of Provincial Town 8 Inso 

vcncy Act, Sch. II. as such admission is not an adjudi 

cation. 6 > Ind. Cas. 205 = 43 Mad. 739 = 28 M. L. T. 

258 = 39 M.L.J. 345- 

S. 53— Burden of proof— Good faith. 

The transferee should show that the transfer to him 
was both for valuable consideration as well as in good 

faith. 43 Mad. 739. F°H. 

The mere fact that valuable consideration has been 
paid for the transfer docs not necessarily lead to an in- 
ference of good faith. 62 I no. Cas. 289= 1 7 N.L.R. 0 9 =- 
A.I.R. 192* Nag. 103. 

S. 53— (1 907), S- 36— Burden ol proof— Good 

laith — Presumption — Good faith may be presumed .1 
a transfer is supported by consideration. 50 Ind ' ^ a6 ' 

1 1 7 (All.) 

S r 3 — (1907), S. 36— Burden of proof — Transfer 

— Ben a mi — Onus— Antecedent debts a ** 11 
dower. 

The onus of proving that a transaction tmpugne 
under S. 36 ol the Provincial Insolvance Act was came 


out in good faith and for valuable consideration is on the 
transferee. Antecedent debts might constitute a good 
consideration. So also claims for dower due to the 
wife from the husband. Where an insolvent transferred 
property to his wife in lieu of doV/cr within two years 
before adjudication and continued in possession of the 
property along with his wife and it was found that the 
dower debt was genuine and the value of the property 
not incommensurately large, the transfer is valid and 
cannot be impugned. 22 C.W.N. 709=44 Ind. Cas. 

9»5* 

Ss. 53, 41— (1907), Ss. 36 and 44— Burden of 

proof— Enquiry under— Statements recorded by 
Official Receiver. 

Omission to object to evidence going on record. 
The Official Receiver’s report is evidence only for S. 44. 
Statements recorded in an enquiry by the Official 
Receiver cannot be treated as evidence by a Court m 
proceedings before it under S. 36. 36 All. 549. A ppr* 
The burden of proving that a document is m fraud of 
creditors is on the party pleading fraud. 19 Al J- 7° 
P.C., foil. Such statements cannot be affidavits ol tne 
persons making them. 36 Ind. Cas. 9°® (Mad.). 

S. 5 3-(i 9 o 7 ), S. 36-Transfer by Insolvent— 


Barden of proof. 

S. 36 lays the onus upon the transferee to prove that 
the transfer made by an insolvent was made : in good 
faith and for valuable consideration. 19 C.W.N. 005 
29 Ind. Cas. 814. 

fer for value. 

S 37 has no application where the mortgagee of the 
insolvent Tno? a previous creditor. The mortgagees 
enti led to show under S. 36 'hat he was a bona fide 
transferee for value. .38 P.W.R. . 9 t8= 4 G Ind. Cas. 

667. 

c .,—(1007), S. 36 A —Burden of proof - 

T. P Ac! Ss 59 “ nd .00 -Invalid mortgage- 

Charge. 

Under S. 36, Provincial Insolvency Act the mortgagee 
must prove that a mortgage was executed by an insolvent 
within two years or his being adjudged as such, in 
good faith and for valuable consideration and therefore 
ft binds on the Receiver. 31 M.L.J. 133 — ('9 1 ) 
M.W.N. 236=36 Ind. Cas. 903. 

S. 53— (i 9 <> 7 ). S - 36-Burden of proof Tians- 

fer of Insolvent. 

The only proof that is necessary when a transfer by^an 
insolvent is impeached under S. 36. • ; 1 , vency 

effected within two years prior to the get of ms^ J 

or the declaration of ,nS ^^ X C e to establish the bona 
onus is shifted upon the tr f The Receiver 

f idea and good faith ol ffie tran ^ motion 

,K Her S "IfeaS if hi refuses creditors may apply on 

Sv-ntSl ('9'7 )PH-C m C. 303- Pa,. L.J. ,0, 

Pat. L.W. 752=38 Ind. Cas. 309. 

7. Construction. 

S. 53 — Construction. 

The words “ voidable against the Receiver” ‘“8.53 
must, in view of S. 58 of the Act, be read as “voidable 
against the receiver or the Court as the case may be. 
A.I.R. 1933 Nag. 365 = 30 N.L.R. 35=*47 Ind. Cas. 

> 253 - 
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S. 53 — Construction. 

As the important words in S. 55, Presidency Towns 
Insolvency Act, are exactly the same as those in S. 53. 
Provincial Insolvency Act, if a hypothecation bond would 
haVc come within the meaning of S. 55, Presidency 
Towns Insolvency Act, had that Act been applicable, it 
would certainly be void under S. 53, Provincial Insol- 
vency Act. A.I.R. 1933 Rang. 424=147 Ind. Cas. 796 

(D.B.). 

S. 53 — Construction — Voluntary act, what is — 

Insolvent electing to sell having election — Whether 
'voluntary act'. 

Where it was open to the insolvent to make the 
sale or not as he preferred and he elected to make the 
sale-deed, it must be held that it was a voluntary act. 
A.I.R. 1937 Nag. ii7=I.L.R. (1937) Nag. 78=167 
Ind. Cas. 833. 

S. 53— Construction — “Voluntary”. 

The word “voluntary” in S. 53 means gratuitous or 
without consideration. 1 13 Ind. Cas. 148 = 30 Bom. L.R. 
8g3=A.I.R. 1928 Bom. 341. 

S. 53 — Construction — “Voluntary transfer.” 

Section 53 does not limit the expression “voluntary 
transfer” to any particular form of alienation of the 
property by the insolvent. The expression covers all 
sorts of devices to deprive creditors of the benefit of the 
property of the insolvent. 110 Ind. Cas. 74 2 =^ k, FR- 
1928 Lah. 750. 

S. 53 — Construction — English Law. 

Section 53 is based upon the corresponding provision 
in the English Act and in interpreting S. 53 Court 
must take into consideration what the law of Bank- 
ruptcy is under the English Act. 99 Ind. Cas. 24 i= 5 o 
M ad. 300=1926 M.W.N. 972 = 26 M.L.W. 865 = A.I.R. 
1927 Mad. 163=51 M.L.J. 719. 

S. 53— Construction — “Purchaser” includes a 

trustee. 

The word “purchaser*’ in S. 53 is used in the wider 
sense commonly given to the term in Eilglish Law and 
not in the mercantile sense of a person, who has 
bought something by contract of purchase and sale. It 
therefore includes a trustee. 36 W.R. 629 3 ° 

M.L.J. 415, Foil. 79 Ind. Cas. 888 = 11 O.L.J. 599= 2 7 
O.C. 3g2=A.I.R. 1925 Oudh 28. 

— — S. 53 — Construction. 

Transfer of property falling under Section 36 
of the Provincial Insolvency Act remains valid unless 
and until set aside at the instance of the Official 
Receiver and the only Court having jurisdiction to 
annul a transfer so voidable is the Court of insolvency. 
The reasons are that a special statutory provision, 
whereby District Courts and certain other Courts arc 
invested under Section 3 (1) of the Insolvency Act 
with power of invalidating certain defined transacuons 
of insolvents, should not be extended to all Courts of 
original jurisdiction whether notified under the Act or 
not. Otherwise conflicts might arise between the decision 
of a Court sitting in insolvency and the judgment of 
another Court exercising ordinary jurisdiction. The 
expression “be void agaist the Receiver and may be 
annulled by the Court” must be read together and 
interpreted to mean “may be annulled by the Court at 
the instance of the Receiver, as void against him”. 42 
Mad. 322, Foil. 70 Ind. Cas. 253=25 O.C. 291=10 
O.L.J. 491 =A.I.R. 1923 Oudh 80. 


S. 53 — (* 9 ° 7 )> s - 36—C onatruct * oix — T. P. Act, 

S.53. 

The scope of S. 36 of the Insolvency Act is wider than 
that of section 53 of the T. P. Act the former section 
does not require the intent to defeat or delay creditors 
required by the latter but requires only proof of the 
transfer being made within two years of the adjudication 
of the debtor as an insolvent. 39 All. 95= 14 A.L.T. 
1183=37 Ind. Cas. 684. 

— — S. 53 — (* 9 ° 7 )> S.36— Construction — Purchaser — 
Meaning — Void. 

The word ‘Purchaser’ means person who has given 
valuable consideration and is used in the general sense. 
The word ‘void’ means voidable. 30 M.L.J. 416=34 
Ind. Cas. 602. 

8. Defence. 

s f* 53 > 54— Defence— Alienee’s defence that 

applying creditor is bogus. 

In a proceeding commenced on an application under 
Ss. 53 and 54, against the transferee of the insolvent, 
by the sole creditor at whose instance the insolvent 
was adjudged as such, the transferee can be allowed to 
raise the contention that this creditor was a bogus one 
and was not justified in getting his transfer adjudged, 
insolvent. Had there been several genuine creditors of 
this insolvent, the fact that only one of them is a 
bogus one is not very significant and it may not be 
then necessary to go into the question as to whether 
that person out of several others is genuine or not in pro- 
ceedings under Ss. 53 and 54. A transferee whose transfer 
under S. 53 is challenged by a Receiver or a creditor 
is entitled to raise defence pertinent to the enquiry and 
it could not be said that the plea that the sole creditor 
of the insolvent is a bogus one and that the insolvency 
proceedings are a nulity is not a pertinent defence by a 
transferee when his transfer is challenged. A. I. R. 
1940 Nag. 393=1940 N.L.J. 420=I.LR. (1940) Nag. 
564=190 Ind. Gas. 885. 

9. Duty of Court. 

S. 53 — Duty of Court — Fraudulent transac- 
tion — Evidence — Duty of Court. 

It has to be borne in mind that the fraudulent nature 
of the transaction in insolvency cases can scarcely ever 
be proved by direct evidence. The petitioning creditor 
or the Receiver has to rely on circumstantial evidence 
in most cases, and usually that is to be found only in 
the conduct of the parties. It is, therefore, more than 
ever the duty of the Court carefully to examine all the 
sourrounding circumstances ; and any case, if a Judge 
considers that the burden of proof lies on a particular 
party, it is incumbent on him at least to examine the 
facts on which that party’s case is based. A.I.R. 1938 
Nag. 2i6=I. L.R. (194°) Nag. 526=175 Ind. Gas. 430. 

S. 53 — Duty of Court. 

On an application to avoid transfer under S. 53, the 
Court is not bound to annul all transactions made by 
the insolvent which come within the purview of S. 53, 
A.I.R. 1935 R an &- 433 = «6o Ind. Cas. 480. 

S. 53 — Duty of Court. 

The language of S. 53 makes it incumbent on the Court 
to annul every transfer of property by an insolvent if the 
transferor is adjudged an insolvent within two years 
after the date of the transfer, provided the Court comes 
to a finding that such transfer was not made in good faith 
or for valuable consideration. The section is not restrict- 
ed in its scope. A.I.R. >933 Nag. 365 = 30 N.L. R. 35 
= 147 Ind. Cas. 1253. 
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S. 53 — Duty of Court. 

Debt due from insolvent— Validity challenged by 
another creditor — Matter should not be referred to 
regular suit, but should be tried by Insolvency Court. 

Mere voluntariness of transfer will not justify its being 

set aside. 7a Ind. Cas. 805 = 18 M.L.W. 426=1923 
M.W.N. 306 = A.I.R- 1923 Mad. 641=45 M.L.J. 105. 

S. 53 — (1907), S. 36-Duty of Court-Creditor 


invalidating certain defined transactions of insolvents 
should not be extended to all Courts of original jurisdic- 
tion, whether notified under the Act or not. The word 
“ void ” in S. 36 or S. 37 mean s voidable. 30 M.L.J. 
4x5 ; 25 M.L J. 308; 35 M.LJ. 296, Foil. No Court 
has the jurisdiction to annual, as such, a transfer 
amounting to a fraudulent preference or a voluntary 
transfer made within two years of an adjudiation, 
except a Court exercising insolvency jurisdiction in pro- 
ceedings which have been instituted to declare the 
debtor, who made the transfer, insolvent by a petition 
duly presented under the Act. It is only the Official 
Receiver who can set the Court in motion to annual a 
transfer under Ss. 36 and 37 of the Provincial Insolvency 
Act. 2 Pat. L-J. xoi. Foil. 42 Mad. 322 = 10 L.W. 
59=52 Ind. Cas. 519. 

Ss. 53, 54— (1907) , Ss. 36 and 37 Frudn- 

lent preference — Sale of debtor’s whole proper* . 
— Presumption. 

Where a near relation of a debtor purchases the 
whole, or substantially the whole of the property of a 
person in insolvent circumstances he cannot be said to 
be acting in good faiih. The repayment of a debt nol 
yet due to a near relative by a person in insolvent cir« 
custanc«*s amounts to undue preference. Where the 
effect of a conveyance of the whole of the debtor’s pro- 
perty is to defeat and delay the creditors it can be 
presumed that the debtor acted with intent to defeat 
and delay the creditors. 55 Ind. Cas. 57 (Nag.). 

— Ss. 53> s«-(i 9 « 7 ). S* 36 and 37 -Fraudulent 
preference — Pressure of creditors —btiect. 

The pressure of a creditor excludes preference which 
is voluntary Act on the part of the debtor. 9 b,L.K. 
65=31 Ind. Cas 50. 

12, Fraudulent transfer. 

Ss. 53 and 54— Fraudulent transfer— Sale by 

debtor to creditor for past debts and for cash 
advance-insolvency petition by debtor within one 
week and adjudication— Sale set aside under 
S 54 at instance of Receiver— Right of creditor 
to rank as creditor— Extent of— Contract Act, 

S. 65- 

Where an alienation by way of sale is made by a 
debtor is favour of his creditor in consideration of ante- 
cedent debts and of cash received at the time of the 
sale, and the sale is set aside at the instance of the 
Receiver in Insolvency on the ground of fraudulent 
preference under S. 54 of the Provincial Insolvency 
Act. the debtor being adjudicated an insolvent on 
petition presented by him within a week of the sale, it 
is upen 10 the alienee to the creditor to prove as an 
unsecured creditor his just antecedent debts which 
existed before the fraudulent transfer was thought of but 
were fraudulently included in the consideration for the 
sale. The creditor cannot, however, prove the amount 
of cash alleged to have been paid at the tune of the 
transfer. The transfer being void I ab initio b. 05, 
Contract Act, will not apply. I L.R ( 194 7 ) Bom. 156 
= 49 Bom. L.R. 87 = A I R. 1947 Bom. 392. 

S S 3— Fraudulent transfer— Transfer is voi- 

,iUI,r . c „ f „ nfl — Fraudulent d able and so valid until annuUod-Transfer** 

S “ 53 ' - ' avo id - Offic ill Receiver- not liable for mesne proBts up to date of anooi- 

fercnce- Right to avoio v „ ment. 


challenging another s debt. 

In a list of debts filed by an insolvent, a certain person 
was shown as mortgagee of certain property and one ol 
the other creditors challenged the mortgage. 

Held, that the Judge was bouud to enquire in to the 
validity of the mortgage in insolvency proceedings with- 
out driving the parties to a separate suit. 37 All. 252 
13 A.L.J. 270=28 Ind. Cas. 573* 

10. Effect of order. 

S. 53— Effect of order. 

In setting aside a transaction on the application of the 
Official Receiver, the Court is placing the property at 
the disposal of the Official Receiver for the benefit of the 

creditors A.I.R. 1942 Mad 1. 394=54 L.W. ,173= (>9+0 
2 M.L.J. 212 = 1941 M.W.N. 818=200 Ind. Cas. 808. 

10. a Ex parte order. 

S, 53— Ex parte order— Setting aside of. 

Where a sale has been set aside ex parte against the 
transferee in an insolvency proceedings, he can be given 
opportunity to prove his case if sufficient cause for h^ 
non-appearance is shown. 103. Ind. Cas. 381-A.I.K. 
1927 Mad. 897. 

H. Fraudulent preference. 

S c-i— Fraudulent preference— Ss. 54* 

Mortgage by insolvent and non-ineolvent members 
of family— Insolvent fathers representing non- 
insolvents as guardians -Transaction with respect 
to non- insolvents could not be set aside. 

A mortgage deed was executed by 
who were a father and two »om, and 1)^ fo 8 <|w ° s 

■S.'SS’SStp. 

under S. 54 : .. 

Held, that the insolvent fathers could e d fathers 
have executed the mortgage merc y ‘ l * ^ eccfs iiy to make 
because, in such a case, there was so 

minors parlies to the transac • cd cou ld not, 

far as the non-insolvents w<rrc M ^ d . 253=1945 

a A 6 o=(, 945) ■ M.I.J- «9- 

Ss 53 54 — Fraudulent preference. 

and delay creditors. A.I.R. t 9 14 Lah. J5 
7.1=150 Ind. Cas. 240 


Exclustve^JuHsdlctilm Solvency Court 

rim rvnretision ’‘the Court” in S. 36 or S. 37 ol the 

Pr r&„ f y 

under S. 3 (.) of die Provincial 
Insolvency Act with the power, among other powers, ol 


‘ V ■ • 

In a case under S. 53. a transfer is not void ab initio 
bu* is merely voidable and is valid until annua lied by 
the Court. The possession of the transferee, therefore, 
is lawful and not wrongful till the date of annulmen , 
and the transferee is not responsible for mesne pron 
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up to that date. A.I.R. 1946 Nag. 163 — T.L.R. (1046) 
Nag. 273 = >94 6 N.L.J. 22. 

s * 53— Fraudulent transfer —Law of Cypres 

(VII of 1886), So. 2 and 3 (as amended by S. 2 
of law) (X of 1927), Fraudulent transfers— Cri- 
terion — Law as to, enunciated. 


the rights therein and conferred them almost wholly on 
his wife and children: 

Held, that the transaction was mala fide and with- 
out consideration and was liable to be annualled under 
S. 53: A.I.R. 1940 Cal. 417 I.L.R. (1940) 2 Cal. 189 
=71 C.L.J. 432=44 C.W.N. 718=193 Ind. Cas. 540. 


The law of Cypres makes the intent of the transferor 
the crucial test for deciding whether the transfer or 
disposal is to be deemed to be “fraudulent”. The fraud 
contemplated is not what has been called “moral” 
fraud; but consists in the intention of the transferor 
to “hinder” or “delay’* (that is something less than 
“prevent”) his creditors. Whether or not that intention 
exists must be decided as an inference of fact from 
considering all the circumstances of the case. The em- 
barrassed position of the transferor over a period of 
years, actions againt him ending in decrees which 
remain unsatisfied and a sequence of substantial 
conveyance within short period of time would consti- 
tute a very substantial evidence of such an intention. 
A.I.R. 1945 P.C. 38=1945 A.L.J. 34=1945 Pesh. L.J. 
38 = 221 Ind. Cas. 603 (P.C.). 


S. 53 — Fraudulent transfer — Assignment of 

insurance policy in favour of sons. 

An assignment of an insurance policy by a person 
who is adjudged insolvent within two years from the 
assignment in favour of sons, it not being made before 
or in consideration of marriage or made in favour of a 
purchaser incumbrancer in good faith and for valuable 
consideration, is liable to be set aside under S. 53. 
A.I.R. 1944 Nag. 185=1944 N.L.J. 162=1. L.R. (1944) 
Nag. 871 = 219 Ind. Cas. 190. 


S. 53 — Fraudulent transfer. 

A donor who was subsequently adjudicated insol- 
vent had made a gift of his property to his minor son 
and a nephew. The mutation of names was effected 
infavour of the donees in respect of the property 
gifted. No khewat stood in the name of donor after 
the date of the gift and donor no longer retained pos- 
session over the gifted property. The amount of 
indebtedness admitted by the insolvent did not 6how 
that the insolvent was under any pressure from his 
creditors which led him to make the gift in question. 
It had not been shown that any of the debts was a 
decretal debt or that there was any execution of decree 
pending against the insolvent : 

Held, that in the circumstances of the case, there was 
no evidence whatsoever to show that the deed of gift 
was a fictitious or colourable transaction which was not 
intended to take effect. Therefore, the insolvent had 
no interest in the property gifted and the gift could not 
be annulled under S. 4. A. I. R. 194 1 Oudh 403 = 1941 
O.W.N. 752 = 1941 A.W.R. 186=194 Ind. Cas. 600. 

S. 53 — Fraudulent transfer. 

In the normal course, there is nothing in law to 
prevent a debtor from bona fide paying or securing an 
individual creditor. Such a transaction is not open to 
be challenged by any other creditor merely because the 
firstly mentioned creditor receives his payment before 
the other creditor begins to enforce his remedy. A.I.R* 
1940 Bom. 289= I.L.R. (1940) Born. 526=42 Born. L.R. 
486 = 190 Ind. Cas. 606. 

S. 53 — Fraudulent transfer — What is. 

The deed of transfer purported to be a waqfnama 
executed by the debtor just one day before he applied 
for insolvency. Although he could retain considerable 
benefits out of the properties, he divested lumsell of all 


S. 53 — Fraudulent transfer — Pressure, what 

is. 

A threat of legal proceedings to a person in embar- 
rassed conditions cannot be said to be a genuine pressure 
so as to make a transfer bona fide which otherwise 
appears to be fraudulent. A.I.R. 1940 Lah. 6. 

Ss. 53, 54 — Fraudulent transfer — Evidence. 

A decree for maintenance in favour of wife against 
the husband creating a charge on the property is not 
necessarily tainted because of the relationship between 
the parties or of the fact that the suit was filed shortly 
before the husband’s insolvency indicative of such 
nature. A I.R. 1940 Mad. 749 = >9 4 3 M.W.N. 259. 

S. 53 — Fraudulent transfer — Preferential trans- 
fer to one creditor in satisfaction of existing 
debt due to him. 

Where the transfers are sought to be avoided, not 
under S. 54, but under S. 53, a preferential transfer of 
property to one creditor in satisfaction of an existing 
debt due to him is not fraudulent as to other credi- 
tors, although the debtor, in making the transfer inten- 
ded to defeat the claims, and the transferee had know- 
ledge of such intention, if the only purpose of the latter 
is to secure his own debt and the property is not worth 
materially more than the amount of his debt. A.I.R. 
1939 Cal. 5 ° 3 =t >9 C.L.J. 329=43 C.W.N. 575 = 183 
Ind. Cas. 635. 

S. 53 — Fraudulent transfer — Fraud of guar- 
dian, whether fraud of minor. 

(Obiter). — Where the transaction was between the 
insolvent and the guardian of the minors who were 
transferees, the guardian’s fraud could not be deemed 
to be the fraud of the minors under S. 53. A.I.R. 
1938 Bom. 449 = 40 Bom. L.R. 884 = 1. L.R. (1939) 
Bom. 1 = 178 Ind. Cas. 373. 

S. 53— Fraudulent transfer — What is. 

An insolvent executed a mortgage deed in favour of 
one of the creditors. The object of raising money was 
to carry on business of the debtor or at any rate to pay 
off some of the business creditors. The consideration 
for the mortgage was not the satisfaction of the past 
debt of the mortgagee merely but a substantial advance 
in addition to that: 

Held, that no dishonestly couid be imputed to the 
mortgagee even if it so happened that the mortgage 
money was not distributed rateably amongst all the 
creditors or that some creditors were paid to the exclu- 
sion of others. Apart from the cases which come 
within the purview of S. 54, there was no duty cast on 
a creditor to product the interests of other creditors and 
it could not be said that one was defrauded by payment 
to another. A.I.R. 1938 Cal. 417 = 1. L.R. (1938) 2 Cal. 
275 = 42 C.W.N. 554=178 Ind. Cas. 727. 

S. 53 — Fraudulent transfer. 

A person who was in debts sold his house to his wife 
in lieu of her deferred dower. Some days before sale 
he had received a notice from his creditors for payl 
inent of their debts. Within one year from such sale" 
the person applied for being adjudged insolvent. There 
was a great probability that the husband had retained 
an advantage to himself by such sale: 
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Held, that under the circumstances, the transfer was 
tainted with fraud and must beset aside. A.I.R. 1937 
Lah. 859=I.L.R. (1938) Lab. 502=40 P.L.R. 1048= 
175 Ind. Gas. 76. 

— — S. 53 — Fraudulent transfer— Pressure, what 
is. 

A threat of legal proceedings to a man who is hope- 
lessly insolvent clearly cannot be described as *‘pre- 
sure”. 

The insolvents who were in a desperate financial 
position, were endeavouring to benefit certain of their 
creditors at the expense of the rest. They did not even 
wait to realise the property. In each case, a value was 
put on the property of the insolvents, and for the tran- 
saction that value arbitrarily fixed was taken to be the 
value of the property: 

Held, that there was a conspiracy to defraud between 
the insolvents and the creditors who received this pro- 
perty. A. 1 R- 1937 Lah. 53 = 39 P.L.R. 181=169 Ind. 

Cas. 845. 

S. 53— Fraudulent transfer — Transfer by in- 
solvent to defraud creditors — Rights of Recei- 
ver. 

In the case of fraudulent transfers by insolvent where 
the contemplated fraud has been effected, the trans- 
feror is not entitled to claim the aid of the law to re- 
cover the property he has parted with and the 
Receiver cannot claim any better rights than the insol- 
vent and cannot recover the money realised by sale by 
the transferee of the insolvent. A.I.R. x 937 Oudh 129 
= 1936 O.W.N. 1234=166 Ind. Cas. 210. 

S. 53— Fraudulent transfer. 

Where the insolvent transferred substantially all his 
property in favour of his relative who was also a credi- 
tor at a time when he was heavily indebted and wa6 
being pressed by his creditors and caused a letter to be 
written to his creditors stating that owing to depres- 
sion in paddy price, he was not in a position to pay 
anything to them apart from interest. 

Held, that the transfer was fraudulent and should be 
set aside. A.I.R. 1037 Rang. 27=14 R- 74 8 = ,6 7 
Ind. Cas. 73. 


S. 53— Fraudulent transfer— What is. 

In a cas- where debts were actually due to the cre- 
ditor who challenged the g,ft at the "me of the trans- 
for, the intent to defeat or delay editors will be 
presumed, whereas if there were no dfbt * due at the 
lime of the transfer and the transferer* rfan.ntom 
debtednehs subsequently, the presumptton w l be regula 
ted hv the circumstances of each particular case. 
Further, a voluntary settlement by : a per.on who, owe, 
.1-1., . the time in favour of his children lor 

natural love and affection cannot be K'W'de merely 
because some years afterwards it is proved to have the 
effect of defeating or delaying subsequent creditors 

Where the circumstances establish that at the time 
of making a gift, the donor’s object was merely to make 
a provision f< r the future maintenance of hii 1 wife : who 

realising that her husband was a spend lhri( ; , - , " orcler *® 
safeguard herself against the future improvidence of her 

husband, secured a gift in her favour. 

Held that the transaction could not be held to be a 
transfor’madc with intent to defeat or delay the credi- 
tors ol the transferor. A.I.R. t 93 8 Lah. 222 12 n . 

Cas. gaa. 


S. 53 — Fraudulent transfer — What is not. 

Where, in satisfaction of pre-existing debts, a debtor 
transfers to his creditor some immovable property by 
way of mortgage, the value of such property not being 
greater than the value of liquidated debts and the cre- 
ditor being unaware that there were other creditors of 
the transferor, and the debtor is subsequently adjudi- 
cated insolvent, the transaction is bona fido and for 
value and cannot be impeached. A.I.R. 1935 Rang. 53 
= 12 R. 625=153 Ind. Cas. 395. 

S. 53 — Fradulent transfer — Fraud defined. 

An intention to delay creditors is not necessarily frau- 
dulent or unlawful. Fraud in respect of creditors involves 
an element of loss or injury of a substantial character 
and not merely inconvenience caused by delay in the 
realisation of what is due. 


In order to constitute fraud, there must be an intention 
to deceive. There must also be damage to the party 
deceived and fraud without damage gives no cause of 
action. A.I.R. 1934 Mad. 252 = 39 L.W. 357 = * 5 ° 
Ind. Cas. 381. 

Ss. 53, 4— Fraudulent transfer — Consideration 

passing before Sub-Registrar— Presumption- 
Transaction, if can be set aside under S. 4. 


Where the consideration passed before the Sub- 
Registrar, the presumption is that the transaction was 
intended to be operative. Until and unless that pre- 
sumption is displaced by cogent evidence, it will prevail. 
The facts that the insolvent was a relation of the vendees 
or that the transaction took place when vendor was on 
the eve of insolvency arc not sufficient to rebut this pre- 
sumption. In such a case, the transaction is neither 
sham nor bogus and cannot even be set aside under 
S. 4. A.I.R. 1934 P« h - 3 ° =*50 Ind. Cas. 308. 



Fraudulent transfe 


Essentials. 


If the transaction is a real and not a fictitious one, it 
is not brought within S. 53 unless the Receiver proves 
that the transferee knew that the transferor was insolvent 
when the transfer was made, even where the transfer js 
of the whole of the available assets. A.I.R. 1934 Rang. 
208 = 153 Ind. Cas. 19 (2). 


S, 53 — Fraudulent transfer. 

Where an insolvent transferred property worth not less 

an Rs. 1 8,000 to a relative of his for Rs. 12,000 when 
was in embar rased circumstances and though the 
ienec claimed to be the purchaser of the property, he 
,d not got the title deeds with respect to the properly 
id the property itself was occupied by a relation of the 

solvent’s wife : 

Hold that althoygh a large part of the alleged price 
is paid before the Sub-Registrar the circumstances, 
icn taken together, pomted to the conclusion that the 
|e was a mere device resorted to by the debtor to with- 
aw the whole of the immovable property from the 
lims of his creditors and to reserve it for himself and 
s family and was therefore, void. 

Dictum.— The fact that the vendor and the purchaser 
e connected with each other would not per sc sustain 
inference of collusion hut it docs give rise to sus- 

cion. A.I.R. 1933 ^h. 631=34 P L.R. 647 = 143 


S. 53— Fraudulent transfer. 

A deed is void against creditors when the debtor is 
in a state of insolvency or when the effect of the deed 
is to leave the debtor without the means of paying nis 
presents debts. A.I.R. 1933 Rang- 424=>47 Ind. Cas. 

79 6 - 


2781 Provincial Insolvency Act (1920), S. 53—12, Fraudulent transfer. 2782 

S. 53 — Fraudulent transfer — What is. 


In the ca*e of a mortgage by an insolvent to a person 
who is not a creditor, if the bulk of the consideration 
is found to be fictitious the whole mortgage should be 
declared void. A.I.R. 1933 Lah. 455 (2) =33 P.L.R. 
9°5 = * 37 Ind - Gas. 800 (1). 

s - 53 “ Fra « d “ lent transfer— Presumption of 

fraud from circumstances — Partial validity, 

effect of. 

; Where a debtor effected a mortgage in favour of 
his own son-in-law at a time when he was involved 
heavily in debt and within three months of the applica- 
tion for his being declared insolvent: 

Held, that the presumption was that the mortgage 
was effected to defraud his creditors. 

A transfer effected with a view to defraud creditors 
is wholly void even when there has been part payment 
of the consideration. A.I.R. 1931 Lah. 667=32 P.L.R. 
6 37 (2)= 134 Ind. Cas. 1108. 

S. 53 — Fraudulent transfer — Annulment of. 

Where the vendees are not shown to be connected 
in any way with the insolvent and prima facie from 
the evidence the transaction does not seem to be a 
colourable one, nor does any question of “fraudulent 
preference” arise, the sale not having taken place within 
three months before adjudication, the case comes under 
S. 53 and the sale should not be annulled. A.I.R. 
1930 Lah. 135. 

S. 53 — Fraudulent transfer. 

If a person tricks the would be insolvent into giving 
him a mortgage by a representation that he would 
settle with his other creditors the transfer can be 
annulled under S. 53. 128 Ind. Cas. 58g = A.I R. 1930 
Rang. 315. 

S. 53 — Fraudulent transfer— Question of frau- 
dulent transfer — Time for consideration of. 

Questions relating to the alleged fraudulent transfers 
by the applicant do not arise at the time of his being 
declared an insolvent but they are more appropriate for 
determination when the question arises of realising his 
assets. 99 Ind. Cas. 524=A.I.R. 1927 Lah. 108. 

S. 53 — Fraudulent transfer. 

Mortgage executed in favour of relations shortly 
before application for adjudication — Mortgage presumed 
to be fictitious. 99 Ind. Cas. 708 = 27 P.L.R. 513 = 
A.I.R. 1926 Lah. 621. 

S. 53 — Fraudulent transfer. 

Sale by insolvent — Vendee paying off mortgage is 
entitled to redemption amount though sale may be 
fraudulent. 82 Ind. Cas. 489=21 N.L.R. 21= A.I.R. 
1929 Nag. 73. 

S. 53 — Fraudulent transfer. 

Transfer for inadequate price— Mortgage to transferee, 
not mentioned — Transfer is void. 68 Ind. Cas. 460 — 
A.I.R. 1922 Nag. 235. 

S. 53— (1907), S. 36-Fraudulent transfer— 

Transfer to wife within two years. 

A transfer by an insolvent of a portion of his pro- 
perty within two years of his insolvency, to his wife, not 
being a transfer made before and in consideration ol 
marriage or made in favour of a purchaser or incumb- 
rancer in good faith and for valuable f consideration, is 
diso facto void as against the official Receiver and„tnc 


property comprised in that transfer is liable to be distri- 
buted amongst the general body of creditors. 28 C.L. T. 
536=49 Ind. Cas. 87 . 

7 Ss. 53, 54 — (1907), Ss. 36 and 37 — Fraudulent 
transfer — Ann u lm ent — Rights of transferee. 

Alienees, the transfers in whose favour have been 
annulled under Ss. 36 and 37 of the Provincial Insolvency 
Act., may prove as unsecured creditors in the insolvency 
of the alienor to the extent of just antecedent debts. 65 
P.R. 1919=51 Ind. Cas. 720. 

— S. 53 — (1907), S. 36-Fraudulent transfer — Inten- 
tion — Onus. 

Where an insolvent sells property to near relatives to 
defraud' creditors and retains possession of some part 
thereof an intent to defraud should be imputed to the 
vendees also. A sale with intent to defraud creditors 
is wholly void even if there has been a part conside- 
ration. 30 Mad. 6, Folus. 25 Ind. Cas. 948 (Mad.). 

Ss. 53, 55 (1907), Ss. 36 and 38 — Fraudulent 

transfer — Transfer in lieu of dower in favour of 
his wife— Indebtenss of husband. 

Where a Mahomedan wife obtained in lieu of dower 
debt from her husband who was heavily indebted a 
transfer of his house the transaction could not be 
declared fraudulent solely because shortly after the 
transfer, the husband put in an application for being 
adjudicated insolvent. 20 O.C. 295=43 Ind. Cas. 280. 

S. 53 — (1907), S. 36 — Fraudulent transfer. 

S. 36 does not prevent an Official Receiver from 
recovering any immoveable property supposed to have 
been transferred by the insolvent for protecting it against 
his creditors. 5 S.L.R. 80 = 12 Ind. Cas. 622. 

13. Good faith 

S. 53— Good faith — Want of good faith, effect of. 

Under S. 53, there must be both good faith and 
valuable consideration. If there is want of good faith, 
the fact that valuable consideration has passed will not 
save the transaction. Where the lack of good faith 
has been proved — and this is sufficient to enable the 
Court to pass an order annulling the transaction — the 
fact that the insolvent and his fellow conspirators may 
not have had in mind that the transaction would 
operate to defeat his creditors and acted merely with 
the object of putting the property beyond the reach of 
the son for the benefit of his father’s mistress does not 
make the transaction anylhelcss fraud on the creditors. 
What the Court has to consider is whether the transac- 
tion comes wi tli in the four corners of S. 53, and if it 
docs, the Court has power to set it aside. A.I.R. 1942 
Mad. 294 = 54 L.W. 1 73 = ( * 94 1 ) 2 M.L.J. 212 = 1941 
M.W.N. 818 = 200 Ind. Cas. 808. 

S. 53 — Good faith — Want of good faith — Evi- 
dence. 

An inadequate consideration may be evidence of 
want of good faith which may, by itself, be sufficient 
for setting aside the transfer. 

Where the debtor divests himself of the entire pro- 
perly which is worth at least Rs. 10,000, for a consi- 
deration of Rs. 5,000 in favour of his wife while he has 
several decrees against him, the inadequacy of consi- 
deration by itself is sufficient to prove want of good 
faith and the transfer must be set aside. A.I.R. 1941 
AH. 316= 1941 A.L.J.J387 = I.L.R. (194* ) AH. 603 = 
1941 A.W.R. (C. C.) 229=196 Ind. Cas. 132. 
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■ S 53 — Good faith — Transfer in favour of wife 

— Burden of proof. 

The transfer by an insolvent to his wife of property 
which is under attachment in execution of a decree 
against him raises an inference against the bona fide 
nature of the transaction. The onus is on the wife to 
rebut the inference. A.I.R. 1941 Rang. 250=1941 
Rang. L.R. 268=197 Ind. Caa. 513. 

S. 53 — Good faith required. 

Under S. 53, good faith is necessary only on the 
part of the transferee. It is not required that the 
transferor should act in good faith also. A.I.R. 1938 
Cal. 4i7 = I.L.R. (1938) 2 Cal. 275=42 C.W.N. 554= 
1 78 Ind. Cas. 727. 

S. 53— Good faith — Absence of good faith 

required. 

So far as S. 53 is concerned, it is the absence of good 
faith on the part of the transferee that has to be proved 
and not the absence of good faith on the part of the 
transferor, the insolvent. A.I.R. 1938 Mad. 285=181 
Ind. Cas. 225. 

S. 53 — Good faith — Absence of good faith — 

Onus. 

Where a transfer by the debtor is challenged by the 
Receiver, under S. 53, the onus i6 upon him to prove 
the want of good faith. A.I.R. 1935 Cal. 650=158 
Ind. Cas. 1017. 

S. 53 — Good faith — How to decide question 

of good faith. 

In determining the question of good faith with respect 
to an alienation by an insolvent, it is necessary that the 
facts should be considered in relation to each other and 
weighed as a whole; it is a mistake to take each fact, 
which militates against the bona fidcs of the transfer 
separated from the rest of the facts and to proceed to 
demon'trate that it was consistent with good faith 
A.I.R. 1933 Lah. 631=34 P.L.R. 647= 143 Ind. Cas. 
286. 

S. 53 — Good faith. 

If a creditor takes the whole or substantially the 
whole of the property of his debtor in payment of a 
past debt and knowing that there arc other creditors, 
lie cannot be said to be acting in good faith. A.I.R. 
1933 I.ah. 43 = 33 P.LR. 1058=140 Ind. Cas. 598. 

S. 53— Good faith— Evidence of absence of 

good faith. 

An inadequate consideration may be evidence of want 
of good faith which may itself be sufficient for the 
setting aside of a transfer. A.I.R. 19^2 All. 243 t93 2 

A.L J. 53=137 Ind. C*" 18 - 235. 

S. 53— “Good faith’ \ 

Transferee ignorant of transferor’s impending insol- 
vency and having no intention to cheat other creditors 
— Transferee acts in good faith. 113 Ind. Cas. 148=30 
Horn. L.R. 893 = A.I.R. 1928 Bom. 341. 

S. r.T— Good faith — Facts dealing with bona 

fides. 

Each fact dealing with the bona fides of the transac- 
tions is not to he separated from the rest of the facts, 
hut the facts should be considered in relation to each 
other and weighed as a whole. 15 N-L.R. 68, Foil. 103 
Ind. Cas. 486 =ioN.L.J. I2=A.I.R. 1927 Nag. 166. 


S. 53 — Good faith — Proof of. 

The mere fact that valuable consideration has been 
paid for the transfer does not necessarily lead to an 
inference of good faith also. A.I.R. 1921 Nag. 103, Foil. 
In order to prove good faith it is necessary for the pur- 
chaser to show that there was real intention of the 
debtor to pass ownership, and of himself to acquire it. 
Mere transference of possession is insufficient to give rise 
to any inference which would support an intention to 
acquire ownership. 103 Ind. Cas. 486 = 10 N.L.J. 12 = 
A.I.R. 1927 Nag. 166. 

S. 53— Good faith — Want of good faith. 

To attract the operation of S. 53 it is not in terms 
necessary that the document should be to defeat or delay 
creditors. It is sufficient if it was a transfer not in 
good faith or not for valuable consideration. It is open 
therefore to the alienee to escape the operation of the 
section by showing good faith and payment of valuable 
consideration, but a document cannot be partly in good 
faith and partly not. The dominant intention underly- 
ing the document is what has to be looked at. 94 
Ind. Ca*. 535=23 M.L.W. 734=1926 M.W.N, 419= 
A.I.R. 1926 Mad. 672=50 M.L.J. 448. 

Ss. 53, 54— (1907), Ss. 36 and 37— Good faith— 

Test — Lender’s intention. 

The test of the ‘good faith’ referred to in S. 36 is 
whether the lender intended that the advance should 
enable his debtor to carry on his business and whether 
he had reasonable grounds for believing that it would 
enable him to do so. 9 S.L.R. 65 = 3 > Ind. Cas. 5°- 

14. Jurisdiction. 

§. 53— Transfer alleged to be nominal or fictitious 

— Declaration of void character— Jurisdiction of insol- 
vency Court. See Provincial Insolvency Act, S. 4. 51 
Bombay L.R. 82 A.I.R. 1949 Bom. 129 (F.B.). 

S. 53— Jurisdiction— Mortgage by father on 

bis own behalf and on behalf of sons— Adjudica- 
tion of father — Alienation of son’s share is un- 
impeachable. 

Where a mortgage is executed by a Hindu father, 
the insolvent and his sons represented by the father as 
guardian, the Insolvency Court has no jurisdiction to 
set aside under S. 53, the document as far as it is ex- 
cutcd by the sons or on behalf of the sons by the father 
as guardian. A.I.R. >944 Mad. 235 = 0944! 1 M.L.J. 
>9=1914 M.W.N. 114 = 220 Ind. Cas. 60. 

S. 53— Jurisdiction to go behind decree, nature 

of. 

The power of an Insolvency Court to go behind a 
judgment is a power to inquire into the consideration. 
The judgment is conclusive unless the consideration 
can be challenged. A.I.R. >94° Mad. 749 =, 94° 

W.N. 259. 

Ss. 53, 54— Jurisdiction of Court to go behind 

decree. 

Where a suit has not been fought on merits, it is 
competent to the Insolvency Court to go behind the 
judgment and to look into what has been called “the 
consideration for the judgment-debt.” The case is 
otherwise where there has been a real contest or where 
the decree-holders claim to be mortgagees or charge- 
holders. In such a case, however, it is open to the Re- 
ceiver to challenge the mortgage or charge in appropriate 
proceedings and he would have to show grounds which 
would entitle him to have it annulled under S. 53 
and S. 54. A.I.R. 1940 Mad. 749 =, 94° M.W.N. 259. 
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— — S. 53 — Jurisdiction of Insolvency Court — Direction 
for separate suit. 

Under the Provincial Insolvency Act, the Insolvency 
Court is the only Court which has jurisdiction to go 
into the questions raised under S. 53 and decide the same 
and the parties should not be referred to the Civil Court 
for determination of such questions. A.I.R. 1932 Cal. 
151=58 C. 1352 = 136 Ind. Cas. 143. 

S. 53— Jurisdiction. 

Where a Court holds that a creditor has no locus 
standi to present a petition for annulling a transaction 
under S. 53 because it violates the provisions of S. 54-A 
the Court has no jurisdiction to give a decision on the 
application on merits and the decision of it given is 
ultra vires. A.I.R. 1930 Rang. 332. 

S. 53— Jurisdiction. 

Insolvent holding a decree but transferring it before 
adjudication —Adjudication cadnot he annulled upon 
this ground. 110 Ind. Cas. 113=3 Luck. 323 = 5 O.W.N. 
89= A.I.R. 1928 Oudh 404. 

S. 53 — Jurisdiction. 

Notice given to transferee on application of Receiver 
— Transferee failing to appear — Case decided ex parte. 
Plaintiff failing — Separate civil suit for declaring owner- 
ship is barred by S. 4. A.I R. 1924 All. 40, Foil. 98 
Ind. Cas. 1001 = 49 All. 71=24 A. L.J. 897=A.I.R. 1927 
All. 66. 

S. 53— Jurisdiction— Court cannot pass an order 

tinder S. 53 or S. 54 unless transferor is adjudged 
insolvent. 

Unless a person is adjudged insolvent, the insolvency 
Court has no jurisdiction to decide whether a transfer 
of property made by him should be annulled or was 
fraudulent and void. In other words, no order under 
S. 53 or S. 54 of the Insolvency Act can be made unless 
the transferor has been adjudged insolvent. 95 Ind. 
Cas. 1055 = A.I.R. 1927 Lnh. 95. 

S. 53 -Jurisdiction of Courts other than insolvency 

Courts is barred. 

Insolvency Court has exclusive jurisoiction to deter- 
mine questions as to annulment of transfers not made 
in good faith and for valuable consideration and to 
decide questions of title for determination of the dispute 
under Ss. 53 and 4, and therefore the jurisdiction of 
other Court is impliedlv barred. 105 Ind. Cas. 50= 

4 O.W.N. 751= A.I.R. 192J Oudh 357. 

S. 53— Jurisdiction— Court can declare transfer by 

debtor to be voi-l even if it took place beyond two years 
of adjudication. (Mukerji, J., contra.) 

The Insolvency Court has full power to declare even 
though it be at the instance of the receiver that certain 
property belongs to the in olvent and that any other 
person, who is putting forward a claim to it, is not 
really entitled to it. This by no means implies an 
annulment of a voidable transfer within the meaning ol 
S. 53 of the Provincial Insolvency Act. The limitation 
of two years, prescribed undee S. 53, is applicable to 
all cases where the transfer. when originally made was 
a good transfer, of property though it was subject to an 
option of avoiding it to be exercised by the receiver. 
But such a transfer is only voidable and not void an * 
remains good so long as it is not 'nnulled by the Court. 
On the other hand, a transfer which is wholly fictitious 
from the very beaming, is of no effect and does not 
require to be annulled, A'l that the Court has to do in 
such a case is to decide that it is void, which decision 

12. F. Y. D.— 88 


will bind the claimant to the property as if it were 
by an ordinary civil Court. 

Per Mukerji, J . — An insolvency Court has no juris- 
diction to entertain an application of the receiver to 
declare an ostensible transfer vnid within the meaning 
of S. 53 of the Insolvency Act if the transaction took 
place more than two years before the adjudication. He 
must seek his remedy by an ordinary civil suit institu- 
ted under S. 53 of the Transfer of Property Act. 94 
Ind. Cas. 429=48 All. 414=24 A.L.J. 495= A.I.R. 1926 
All. 470. 

S. 53— Jurisdiction— Receiver has no power to 

decide as to voidness of a transaction. 

An application by the petitioning creditor for an 
adjudication that a mortgage deed by the insolvent was 
not a binding transaction, is substantially an applica- 
tion to declare the instrument void as against the 
Receiver under S. 53, and such application are to be 
decided by the Court and not by the Receiver as against 
whom the instrument is sought to be declared void, as 
(his would in effect make the Official Receiver the 
Judge in his own case. A.I.R. 1922 Mad. 246, Appl. 

Where the Receiver exercises bis power of framing a 
schedule, that it is to say, altering and amending the 
schodule filed by the debtor, S. 50 is applicable which 
lays down that where the Receiver thinks that a debt 
has been improparly entered in the schedule the Court 
may, on an application of the Receiver, expunge such 
entry. Cl. (2) gives power to the Court to do so in 
certain cases on the application of the creditor or of 
the debtor, but nowhere is the power given to the 
Receiver to expunge a debt entered in the schedule of 
the insolvent. 97 Ind. Cas. 407 = 1926 M.W.N. 935 = 
A.I.R. 1926 Mad. 1019=51 M.L.J. 287. 

S. 53— Jurisdiction — Mortgage suit — Simultaneous 

application uoder S. 53 — Proper procedure. 

The proper course, is cases where a civil suit is 
pending on a mortgage and where the Official Receiver 
applies to the Insolvency Court for a declaration that 
the mortgage is bad under S. 53, would be to have the 
proceedings in the suit stayed till the disposal of the 
application by the Insolvency Court. It would save 
time and trouble if the proceedings in the civil suit 
are stayed pending the disposal of the application 
under S. 53. The order of Jhe Insolvency Court under 
S. 53 would be binding upon the parties and the 
ordinary Civil Court would therefore not be able to 
execute the mortgage decree passed by it. The appli- 
cation must be made cither to the Court in which the 
civil suit is pending or to a Court which has power to 
stay the proceedings in that suit. But there is no 
warrant either in law or in practice for the contention 
that the presentation of an application to the Insolvency 
Court for an order under S. 53 takes away the jurisdic- 
tion of the Civil Court to proceed with the suit of a 
secured creditor. It does not follow that because a 
transaction is void under S. 53, therefore, the mortgagee 
has no remedy against the mortgagor. The transaction 
under S. 53 is only voidable and not void. The juris- 
diction to set aside a transaction which is good against 
the mortgagor, but not good against the general body 
of creditors, is an exclusive jurisdiction of the Insolvency 
Court. But that docs not take away the jurisdiction 
of the Civil Court to proceed with the mortgagee’s 
suit t ) decree. A mortgage which is voidable under 
S. 53, is only voidable to the extent to which the pro- 
perty transferred is necessary to satisfy the creditors of 
the 'insolvent. 88 Ind. Cas. 934 = 1925 M.W.N. 672 = 
48 Mad. 750 A.I.R. 1925 Mad. 1051=49 M.L.J. 203. 
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s. 53— Jurisdiction— Adjudication annulled— Right 
of receiver to proceed under. 

It cannot be said that in all cases where an atljudi- 
nation order is annulled the Receiver is ipso facto 
relieved of all future duties, but where the estate is 
allowed to revert to the insolvent unconditionally, it 
cannot have been the intention of the Act that the 
Receiver should continue to act as if the still represen- 
ted the estate and to prosecute for the insolvent’s benefit 
applications which the insolvent himself could not pro- 
secute and which are based on an adjudication which 
has ceased to exist. 41 All. 200 doubt, and expl; 17 
W.R. 85, Foil. 

Receiver has no power to prosecute an application 
under S. 53 after the adjudication had been annulled. 
86 Ind. Cas. 324 = 3 RaDg. 301=A.I.R. 1925 Rang. 301. 

S. 53— Jurisdiction. 

Transfer of property in foreign territory— Court has 
no power to annual. 65 Ind. Cas. 3 j4=18 N.L.R. 93 

=A.I.R. 1922 Nag, 221. 

S. 53— (1907), S. 36— Jurisdiction— Transfer made 

more than two years before insolvency. 

Under this Act an Official Receiver has no jurisdic- 
tion to finally decide claims to the insolvents properties 
based on transfers made more than two years before 
the adjudication. 45 Ind. Cas. 180 (Cal.). 

S. 53— (1907), S. 36 — Jurisdiction — Official 

Receiver. 

S. 36 docs not empower an Official Receiver to set 
aside a mortgage executed by a person within 2 years 
of the presen'ing an insolvency petition to a Court 
which had no power to entertain it, but more than 
2 years before its presentation to the proper Court. 
5 L.W. 123 = (1917) M.W.N. 103 = 36 Ind. Cas. 828. 

-S. 53— (1907), S. 36— Jurisdiction— Enquiry under— 


Transfer to Munsif. 

Where thcic has been a report by the receiver that 
certain transfers bv the insolvent arc void under S. 36 
the District Judge has no jurisdiction to send the case 
for enquiry to a Munsif. 33 Ind. Cos. 188 (Cal.). 

S. 53— (1907). S. 36— Jurisdiction— ‘Two years.’ 


Under S 36 of the Act a Judge has jurizdiction only 
in regard to transfers inatlc within two years ol the 
order of adjudication and not even those made within 
two years preceding the date of presenting the Insol- 
vency petition. 23 Ind. Cas. 224 (Oudh). 

S 53— (1907), S. 36— Jurisdiction— Enquiry under 


—Property situate beyond jurisdiction. 

A proceeding und*.r tlm section is not a suit and 
therefore the question as to the validity of a transfer ot 
property situate beyond the jurisdiction of the Court 
can be dealt with by the Court. 12 C.LJ. *152 = 
15 C.W.N. 253 = 7 Ind. Cas. 765. 

15. Leave of Court. 

S. 53— Leave of C ourt— C reditor, suit jo set aside 

alienation by debtor— Leave of Court not needed. 

A suit under S. 53 is not a suit in respect of the pro- 
perty of the insolvent but is a suit in rc ^ ,c V‘ * J 
property which bail been the property of the insolvent 
and which he had transferred in fraud of his creditors. 
Such a suit docs not fall with the prohibition ot the 
Insolvency Act. moi cover, the very definite right given 
by S. 53 to creditor cannot oe taken away without an 


express provision by the Legislature to this effect and 
there is nothing in the Presidency Towns Insolvency Act 
or in the Provincial Insolveucy Act which can be read 
as taking away his right. Once a declaration has bceo 
obtained, the property does become the property of the 
insolvent and automatically vests in the Official Assignee 
or Official Receiver as the case may be. Therefore, 
leave of Insolvency Court is not necessary for the 
institution of such a suit. A.I.R. 1941 Mad. 903= 
1941 M.W.N. 942=54 L.W. 495=0941) 2 M.L.J. 684= 
I.L.R. (1942) Mad. 1 = 197 Ind. Cas. 599 (F.B.). 

(Overrules A.I.R. 1919 Mad. 167=52 Ind. Cas. 442). 

S. 53— Leave of Court— Appeal from order refusing 

to annul transfer. 

An appeal from an order refusing to annul a transfer 
under S. 53 can only be allowed cither by leave ot the 
District Court or of the High Court under S. 75 (3). 
A.I.R. 1931 Lah. 651 = 132 Ind. Cas. 589=33 P.L.R. 65. 

16. Limitation. 

S. 53— Limitation — Staring point — Amendment, 

if retrospective. 

In N.W.F. Province, the law before the amendment 
of the Provincial Insolvency Act (V of 1920) by ActX 
of 1930, was that the limitation period vvas to be con- 
sidered from the date of adjudication. Only ^ tran- 
sactions coming into existence after it can be i affected 
by the amendment and transactions before the da e 
amendment and over two years old at the date of the 
adjudication order are not within time. A.I.R. 1934 
Pcsh. 30=150 Ind. Cas. 308. 

S. 53— Limitation. 

The amendment made by S. 6. (Act 10 of 1930), has 
a retrospective effect and a transfer of property of the 
description given in S. 53 made by an insolvent more 
than two years before the date of the actual order of 
adjudication but within two years of the * date of the 
presentation of the petition for adjudication, can be 
annulled by the Court under S. 53 at the instance of 
the Official Receiver. VI.R. 1930 Mad. 834—1930 
M W N. 882=32 M.L.W. 454 = 54 Mad. 12 — 128 Ind. 

Cas. i 54 = 59 M.L.J. 686 (F.B.). 

S. 53— Limitation. 

The adjudication dates back to the date of petition 
which means the date of presentation of pelt ton n the 
proper Court and not in the wrong Court (1917) 
M.W.N. 103. Appr. A.I.R. 1923 Lah 425 not Apph 
1939 MW.N. 470=126 Ind. Cas. 483 = A.1.K. 19-u 

Mad. 782. 

— S. 53— Limitation. . . . L 

The actual date ot | ' °/ d ‘ r e “.ffi'nT AJ$? 

terminating pom for the purp <F.B ); A.I.R. 

!’ g™ 1 8 4°8' n A nd A.i'r 1927 Sind 66, Foil. 113 

!nd Cas 33 (>La.I.R. 1929 Sind 94 

S 53 —Limitation —Period of two years should he 

counted from order of adjudication. 

A transfer of property of the description given in 
S 53 cannot be annuled if made by the insolvent more 
dian two years before the date of the order of adjudi- 
cation though within two years of the date of he pre- 
sentation of the petition or insolvency. 11 Ind 
Cas. 8=10 Lah. 106=29 P.L.R. 446= A.I.R. 19-8 

Lah. 361 (F.B.). 

— S. 53— Limitation— Doctrine of “relation back.” 

The doctrine of ‘relation back” cannot imported 
into S. 53. Provincial Insolvency Act, so as to make i 
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appear that the point of time from which the two years 
are to be calculated is the date of the presentation of the 
petition, and not the date when the transferor is 
adjudged insolvent, and thus interpreting the language 
according to its plain meaning without reference to the 
doctrine of relation back provided in Cl. 7, S. 28, 
it can be held that in S. 53 the date of adjudication 
and not the date of presentation should be the starting 
point: 49 Bom. 730, Foil.; 46 Cal. 991 ; 42 All. 443, not 
Foil. 110 Ind. Cas. 361 = 6 Rang. 193 = A.I.R. 1928 
Rang. 148. 

S. 53— Limitation — Two years, calculation of. 

An application to set aside a voluntary transfer lies 
under S 53 where the transfer is more than two years 
from the date of the order of adjudication but within 
two years from the date of the presentation of the 
petition on which the adjudication is made. A.I.R. 
1925 Bom. 480 and A.I.R. 1924 Lah. 374, Diss. 35 
M.L J. 296=99 Ind. Cas. 241=50 Mad. 300=1926 
M.W.N. 972=26 M.L.W. 865=A.I.R. 1927 Mad. 163 = 
51 M.L.J. 719. 

S. 53 — Limitation— Doctrine of “relation 

back.” 

The doctrine of “relation back” cannot be imported 
into S. 53 so as to make it appear that the point of time 
form which the two years are to be calculated is the 
date of the presentation of the petjtion and not the date 
when the transferror is adjudged insolvent; and there- 
fore a transfer effected more than two years before the 
order of adjudication but within two years of the date 
of the presentation of the petition cannot be annulled 
under the section: A.I.R. 1924 Lab. 374 and A.I.R. 
1925 Bom. 480, Foil.; 35 M.L.J. 296 and 46 Cal. 991, 
not Foil. 97 Ind. Cas. 321 = A.I.R. 1927 Sind 66. 

S. 53 — Limitation. 

A person is adjudged insolvent on the date on which 
the order is made, though effect of such order relates 
back to earlier date— Voluntary transfer by a person is 
voidable only if made within two years from the date 
of the adjudication order. 88 Ind. Cas. 941 = 49 Bom. 
730=27 Bom. L.R. 967=A.I.R. 1925 Bom. 480. 

S. 53 — Limitation. 

Article 181 does not govern an application under 
S. 36 of the Provincial Insolvency Act by the Official 
Receiver to set aside an alienation by the Insolvent. 
79 Ind. Cas. 443 = A.I.R. 1925 Mad. 172. 

S. 53— Limitation— No time-limit for application 

under S. 53. 

The Court can take action under S. 53 at any time 
during the pendency of the proceedings when a transfer 
open to objection under the said section is brought to 
its notice, by an application made to it by a creditor ot 
the Insolvent, Art. 181 has no application to this case. 
75 Ind. Cas. 995 = A.I.R. 1924 Lah. 553. 

S. 53 — Limitation. 

S. 16 (6) of the Act does not govern S. 36 and there, 
fore transfers taking place within two years of the pre- 
sentation of the petition but beyond two years of t re 
order of adjudication cannot be annulled. 23 I. C. '-4, 
foil. 35 M.L J. 296, not foil. 72 Ind. Cas. 433=A.I R. 
1924 Lah. 374. 

S. 53 — Limitation — Limitation Act does not 

apply. 

The limitation under Art. 181, Limitation Act, is 
confined to application under C. P. Code and docs not 


extend to applications under S. 36, Provincial Insolvency 
Act and so <uch applications may be made at anv time 
during the pendency of insolvency proceedings. 60 Ind. 
Cas. 123=12 M.L.W. 535. 

Ss. 53, 28 — (1907), Ss. 36 and 16 (6) — Limita- 
tion — Order of adjudication — Date of operation of 

Transfer more than two years before adjudication but 
within two years of application — Void. 

S. 36 of the Provincial Insolvency Act should be read 
along with the S. 16 (6) of the Act and an order of 
adjudication relates back to and takes effect from the 
date of the presentation of the petition of insolvency. 

A transfer made by an insolvent more than two years 
before the date of the adjudication order but within two 
years of the date of the presentation of the petition for 
insolvency may be void against the Receiver -and may 
he annulled by Court. 46 Cal. 991 = 24 C. W. N. 172= 
52 Ind. Cas. 747. 

Ss. 53, 28 — (1907), Ss. 36, 16 — Limitation — Order 

of adjudication — Date of operation of. 

A voluntary transfer by a person adjudged ' insolvent 
more than two years after the date of the transfer but 
on a petition of a creditor within two years is voidable 
under S. 36 of the Provincial Insolvency Act. The 
adjudication as insolvent referred to in S. 36 has to be 
treated as made on the date of the presentation of the 
petition in which the insolvency proceedings originated 
23 1. C. 924. Not Foil; 42 Cal. 289; 38 I C. 369’ 
Doubted. 35 M. L. J 296=24 M. L. T. 149 = r|918) 
M.W.N. 487 = 8 LAV. 281 =49 Ind. Cas. 283. 

S. 53, 28— Ss. 36 and 16 (6) — Limitation— Order 

of adjudication— Date of operation of. 

Whether for purposes of S. 36 the date of adjudica- 
tion can, with reference to S 16(6) be that on which 
the insolvency petition was presented. 5 L W 
(1917) MAV N. 103 = 36 Ind. Cas. 828. * 

17. Pending proceedings. 

Ss. 53 and 67— Pending proceedings— Order set- 

ling aside alienation by debtor— Appeal— Compromise- 
Alienee depositing enough money to pay of creditors and 
expenses— Balance left after payment to creditors— Pre- 
ferential right of alienee to such balance. 

Where pending an appeal against an order under 
S. 53 of the Provincial Insolvency Act setting aside an 
alienation by the debtor, the alienee enters into a com- 
promise agreeing to deposit enough money to pay off 
all the debts and makes the deposit, then the alienee 
rather than the debtor, has a more equitable right to 
the balance remaining out of such deposit after payment 
of all the debts. The balance left after such payment 
cannot be considered as surplus remaining after the 
adminitration and the payment of all the creditors in 
full to which the insolvent is entitled under S. 67 nf the 
Act. 1949 M.W.N. 475 = A.I.R. 1949 Mad. 709= noSn 
1 M.L.J. 591. 

Ss. 53, 54 - Pending proceedings— Absolute order 

of discharge— Proceedings "Oder Ss. S3, 54. pending in 
appeal whether can be continued. b 

The granting of an absolute order of discharge has nn 
mediate effect upon any proceedings which mav he 
pending under either S. 53 or S. 54, whether in the 
Insolvency Court itself or in the Court of appeal After 
an absolute order of discharge has boon granted nrn 
ceedings which were pending under S. 53 or S 54 VA..m 
be continued by the Official Receiver, unless of course 
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there were definite orders of the Insolvency Court 
to the contrary. A. I. R. 1943 Mad. 644 = 56 L. W. 
408 = 0943) 2 M.L.J. 134=1943 M.W.N. i 438=210 Ind. 
Cas. 93. 


Ss. 53, 54— Pending proceedings. 


The annulment of an adjudication under S. 43 does 
not operate so as to cause the abatement of the pro- 
ceedings already instituted under Ss. 53 and 54. A.I.R. 
1941 Lah. 316 = 43 P. L. R. 369 = 1. L. R. (1942) Lah. 
330=197 Ind. Cas. 564. 


— S. 53— Pending proceedings — Joint petition for 

discharge — One of two petitioners discharged — 
Application by Official Receiver to annul transfer by 
discharged insolvent— Whether once during insolvency 
proceedings. 

Where, on a joint application for discharge by two 
insolvents, only one is discharged and the Official 
Receiver applies under S. 53 to annul a transfer made 
by the discharged insolvent, the application must be 
deemed to have been made during the insolvency pro- 
ceedings. 

A legal proceeding is said to be pending as soon as it 
has begun and until it has concluded, that is to say, so 
long as the Court having original cognizance of it can 
make an order on the matters in issue or to be dealt 
with therein. The pendency of the insolvency procee- 
dings subsists, therefore, so long as there is jurisdiction 
for the Court io make orders therein appart altogether 
from the date of discharge. A.I.R. 1937 Rang. 276 — 
14 R. 704 = 170 Ind. Cas. 471. 


18. Power of Court. 

Ss. 53 54 and 4 -Power of Court— Joint Hindu 

family— Adjudication of father— Annulment of sale ot 
properly executed by insolvent and his sons— Sons not 
mode parties to proceeding. 

A father of a joint Hindu family was adjudged insol- 
vent on an application by a creditor who applied under 
c. <-i . tn( i 54 of the Provincial Insolvency Act lor 
annulment of a° sale of certain joint family properly 
etfcctcd by the father and his sons. 1 he father and he 
major sons signed sale-deed on tlieir behalf and the 
minor sons were represented by their father who acted 

as their guardian, anJ the recitals in the deed stated 

that the debt was a family debt and was borrowed for 
a family purpose. The sons were not made partus 
to the proceeding. The Court found that the sale was 

bogus. 

Held that die Insolvency Court could set aside the 

sale ouiy to the extend of the father's interest in the 

property sold and that the interests ot the sons, inclu- 
ding the minor sons could not be touched by the Court 
at any rate, in their absence. As the sons share in 
the property had been sold there was no disposing 
power left to the father and consequently there was 
nothing which could vest in Ihe receiver or the Court. 

I L.R. (1949) Nag. 155=A.I.R. 1949 Nag. —3-1948 
N.L.J. 573. 

S. 53— Power of Court. 

The powers under S. 53 arc not to be exercised with 
reference to the principle of expediency Ad. R. 19.. 
Nag. 365 = 30 N.L.R. 35 = 147 Ind. Cas. 1253. 

s . 53 Power of Court— Court’s power to act 

suo motu. 

In case where on the ad|udicalion ot the debtor as 
insolvent no Receiver is appointed, the Insolvency 
Court can itself move under S. 53 to set aside (ran ter 
made by ihc insolvent on the fact of the transfer being 


brought to its notice by any of the creditors. A.I.R. 
1933 Nag. 365=30 N.L.R. 35=147 Ind. Cas. 1253. 

Ss. 53, 41 (4)— (1907), S. 36 and 44 (4)— Power 

of Court to delegate to Receiver. 

The Act does not empower the Court to leave the 
duty of judicial enquiry under S. 36 to be done by the 
Official Receiver who, in fact, should be made a party 
to such proceedings. (1916) 2 M. W.N. 182=35 Ind. 
Cas. 875. 

S. 53—(1907), S. 36— Power of Court— Enquiry 

under power to delegate. 

The District Judge must himself decide whether or 
not action should be taken to annul transfer under the 
section and cannot delegate an enquiry under S. 36 to 
a subordinate Court. 36 All. 549 = 12 A. L. J. 889= 
26 Ind. Cas. 32. 

S. 53— (1907), S. 36 — Power of Court under. 

The words used in S. 36 are “may be annulled” and 
not “must be annulled” but the power given to the 
Court, is one that should be used if the circumstances 
call for it. 6 N.L.R. 146= 8 Ind. Cas. 1115. 


19. Procedure. 

— Ss. 53 and 4— Procedure— Real transfer in fraud 

of creditors made beyond two years of insolvency petition 
—Annulment— Power of Court— Proper course— T. P. 

Act, S. 53. 

Where aD insolvent has made a real transfer in fraud 
of his creditors he has no present right to remove the 
transferee unless the Insolvency Court has first annulled 
che transfer, and it can only annul the transfer subject 
to the provisions of S. 53 of the Provincial Insolvency 
Act tie.) where the transfer is made within two years 
of the petition for insolvency. There is no power con- 
ferred by the Act to annul a transfer made outside the 
two-years, period. S. 4 of the Act no doubt confers 
wide powers to decide questions of title but it confers 
nothing further than the right to decide To put it 
differently, it gives power to make a declaration, but 
no power to give consequential relief. A Civil^ Court 
can no doubt in proper circumstances in a suit under 
S 53 of the T.P. Act annul a transfer made more than 
two years before the petition for insolvency. Rut l he 
Provincial Insolvency Act docs not confer upon the 
Insolvency Court all the powers of a Civil Cour . The 
proper course for the Insolvency Court in such circums 
Ss is first to satisfy itself whetber the transfer .s 
really one liable to be annulled under S. 53 of the T. P. 

Act, and if it decides that it is so, then to ins ruct he 

Receiver to file a suit for the purpose in the Civil 
Court. 26 Pat. 253=A.I.R. 1947 Pat. 471. 

c s 53 54-A— Procedure— Exercise of riRbt con- 


rred by S. 54-A by creditor under S. 53 — Transfer 
itablished as wholly fictitious— Creditor, If can be 
.Drived of his right on ground that declaration as to 
ctitiousness could not he given except on Receiver s 
jplicotion— Aforesaid objection not taken in the trial 
hurt— Appellate Court should treat proceedings as 

elective inform. 

Where the creditor exercising his rights conferred by 
, 54-A moves the Court to annul transfer under a. ^ 
e should not be deprived of the right, because he 
appens to succeed in proving a stjonyr case, hy 
stablishing that the transfer was wholly Acmious.on 
tic ground that a declaration could not M 8 | ' cn J _ 
be latter effect on the application of the Receiver. 
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If the objection were taken in the trial Court, clearly 
the Court could direct the Receiver formally to file the 
necessary application. Consequently, where the objec- 
tion is not taken, the Appellate Court should treat the 
proceedings as merely defective in form for the absence 
of such application. A.I.R. 1941 Cal. 298=73 C.L.J. 
225 = 199 Ind. Cas. 412. 

S. 53— Procedure— Issue to be framed. 


20. Refund of consideration. 

S. 53— Refund of consideration — Setting aside 


Issues in cases under S. 53 ought to be framed in the 
terms of the section. A.I.R. 1937 Nag. 117=I.L.R. 
(1937) Nag. 78=167 Ind. Cas. 838. 

Ss. 53, 54 — (1907), Ss. 36 and 37-Procedure- 

Transfer by transferee— Right to avoid vests with Official 
Receiver — Transferee necessary party — Enquiry — 
Procedure. 

It is not competent to a Court to institute an enquiry 
under S. 36 or 17 of the Provincial Insolvency Act, on 
a report by the Official Receiver but where such pro- 
ceedings are taken without objection they are not invalid 
in toto, and may be validated by the Official Receiver 
converting bis report into a properly stamped petition. 

The Court has jurisdiction under S. 36 of the Provin- 
cial Insolvency Act to enquire into a petition by the 
Official Receiver for the avoidance of a transfer by the 
debtor’s transferee, where the second transfer is only a 
colourable transaction and debtor s transferee is only a 
benamidar for his subsequent transferee. In such an 
enquiry the second transferee is a necessary party. 

Ouaere-— Whether Ss. 36 and 37 of the Act contemp- 
late action being taken a 8 ainst _^® transferees fr ° m lW 
first transferee. 52 Ind. Cas. 761 (Mad.). 

<5 sv (1907} S. 36 — Procedure— Annulment of 
(7ansfer^~ Notice to transferee, essential - Nolle to 
prove debt. 

When a question arises whether a transfer should or 
shouVd not Q be annulled under S. 36 it is requisite hat 
the transferee should have pjoper notice that proceed 

nes are contemp°“ted under that section and a proper 

ling a mortgage under S. 36. 44 Ind. Cas. 168 (Cal.). 

s 53 (J907), S. 36— Procedure— Annulment of 

transfer-Notice to transferee. 


transfer— Refund of consideration, when necesssary. 

Where a day after the Insolvency of a firm certain 
entries were made in the amount books showing satis- 
faction in cash of certain creditors who alleged that 
they had merely taken havalas from some of the firm’s 
debtor’s and it appeared that when these entries were 
made there was the concurrence or at least the conniv- 
ance of the debtors and the creditors of the firm and 
the satisfaction thereby shown was found to be an 
undue preference: 

Held, that whether the transaction might turn out to 
be void or voidable, the claims of the creditors were 
fully satisfied according to the new arrangements to 
which they were parties, and that if the transactions be 
set aside, the payments must be refunded, A.I.R. 1933 
Sind 85 = 143 Ind. Cas. 628. 

21. Res judicata. 

5. 53— Res judicata — Decision under S. 53, if 


Before se..ing aside ^ -^d^^e.ecuied. bv Uj 

insolvent under S. 36 ^ sfer in hj S favour is being 
notice not on J y on t fc e grounds upon wnich it 

Challenged P^eding ought to be taken '“^e name g 5J _ Re s judicata. 

oomn^nwiunti.^ffeMhe appointment of B ,he Receiver. 

42 Ind. Cas. 845. (All.) 


operates as res judicata. 

The decision in tne insolvency case under S. 53 
operates as res judicata in a subsequent suit for declara- 
tion of right to possession based on the conveyance/ 
A I R. 1940 Cal. 578=44 C.W.N. 586=71 C.L.J. 594= 
191 Ind. Cas. 783. 

S. 53 Res judicata — Order setting aside 

transfer. 

An order of an Insolvency Court setting aside a 
transfer as being without consideration operates as res 
judicata. A.I.R- 1939 Lah. 145— 41 P.L.R. 575. 

S. 53— Res judicata. 

When an application uader S. 53 is dismissed sub- 
seauent application under S. 54 is not barred. A.I.R. 
1937 Lah. 668 = 39 P.L.R. 914 = 173 Ind. Cas. 514. 

s 53 — Res Judicata First application under S. 53, 

second under S. 54. 

According to S. 5, the provisions of the Civil P.C 
arc applicable subject to the provisions of the Province 
Insolvency Act. But the Insolvency Act provides for 
setting aside’alienations under Ss 53 and 54 on different 
grounds. So where an application under S. 53 is dis- 
missed subsequent application under S. 54 is not barred 
bv virtue of S. 11. Exp). IV, Civil P C. Particularly 
when the Official Assignee is not proved to be aware of 
the grounds of his subsequent application at the time 
when the first application was made. A.I.R. 1937 Lah. 
668 = 39 P.L.R. 914=173 Ind. Cas. 514. 


c 53 — (1907), S. 36-Procedure. 

An ap plication^y a Rcce^ve^ undej - ^ S. ^6 shou fc • 

8£S M 

— S. 53- (1907), S h f^S lry p ro U c n Xr DU,y ° f 

Court— Evidence should be allow . 

When a transfer is decide 6 that the docu- 

transfer the Court oug I‘ l n ° r( ? sa i of the same without 
ment is invalid on a mer P ' . t0 adduce evidence. 

giving the parties an opportunity 

41 Ind. Cas. 411 (Cal.). 


Where a transaction, being several years old could 
nnt he Questioned by the Insolvency Court under S. 36 
r h ° queslion which .he Insolvency Court expressly 
declined to adjudicate upon, is not res judicata in a 
sounder S 53 of .he Transfer of Property 

Act. 64 Ind. Cas. 523 = A.I.R. 19-Z All 


22. Revision. 

S. 53— Revision. 

The question whether a particular transaction is bona 
fide or genuine one or it is a transaction which is not 
made in good faith and is fictitious is a mere question 
of fact It cannot be treated as question of law: Con- 
sequently, a decision 37 PLR 

not open to revision. A.I.R. 1935 Lah. 7U8 — 3/ r.L,.K. 

224=159 Ind. Cas. 866. 


2795 


Provincial Insolvency Act (1920), S. 53 — 23. Right to apply. 


2796 


23. Right to apply. 

S. 53— Right to apply— Ss. 53, 54, 54-A— Transfer 

of property belonging to company — Transfer fraudulent 
— Right of unsecured creditor to cballange. 

The official Liquidator represents all the unsecured 
creditors and it is their right to challenge through him 
a transfer of property belonging to the Company if the 
transfer is believed to be fraudulent, and cither void- 
able under S. 53 or void under S. 54. If the official 
Liquidator refuses to do this, they may do it them- 
selves with the leave of the Court under S. 54-A. 
A I.R 1942 Oudh 4| 7= 1942 O.W.N. 319 = 18 Luck. 
110 = 200 Ind. Cas. 485. 

S. 54— Rights to apply — Creditor’s right to apply. 

In the absence of a Receiver appointed in the case, 
the scheduled creditor can apply for setting aside a 
transfer under Ss. 53 and 54 and it must be deemed that 
the Insolvency Court has granted him the necessary 
leave when is entertains his application in that behalf. 
A. I.R. 1940 Nag. 393 = 1940 N.L.J. 420= I.L.R. (1940) 
Nag. 564 = 190 Ind. Cas. 885. 

S. 53— Right to apply. 

Pending Insolvency of mortgagor, mortgagee inr 
pleading Official Receiver in mortgage suit and obtain- 
ing cx parte decree— Application of Official Receiver to 
set aside mortgagc-decrcc is maintainable — Official 
Receiver's right to have mortgage annulled is one 
foreign to mortgagee's suit. 1936 MAV.N. 699. 

' — S. 53 — Right to apply — Receiver’s right. 

However strictly S. 53 may be construed, the sub- 
sequent transfer made by the transferee from an insol- 
vent cannot debar the Official Receiver from exercising 
his rights under S. 53 so far as the original transfer is 
concerned. A. I.R. 1 935 Lah 368= 16 L. 1013 = 38 P.L.R. 
24=156 Ind. Cas. 1018. 

S. 53 — Right to apply — Persons competent to apply. 

'J he mortgagors of a property were declared insolvents 
on a creditor’s petition alleging an act of insolvency the 
fraudulent execution of a mortgage in favour of B.B. 
remained cx parte, and the Insolvency Court declared 
the mortgage void and adjudicated the mortgagors in- 
solvents. A the assignee of the mortgagee B, sued for a 
declaration that the mortgage-deed was valid. It was 
urged on behalf of the Official Receiver that the order 
on the creditor’s petition operated as res judicata: 

Held, that the Insolvency Court ought not to avoid 
such alienations until moved by the Official Receiver 
under S 53, or by an aggrieved party. A. I.R. 1932 
Mad 233 = 35 L.W. 66 = 62 M LJ. 177=138 Ind. Cas. 
31. 

S. 53 — Rights to apply. 

There is no reason why a creditor or the Official 
Receiver acting for his benefit should not institute u 
suit under that section subsequent to the date of the 
order of adjudication. 1 15 Ind. Cas. 330= A. I.R. 1929 
Sind 94. 

S. 53 — Right to apply — Fnquiry under— Who can 

question the transfer. 

When neither the Receiver nor the Insolvency Court 
challenges the validity of a transfer h\ the insolvent, it 
is not open to a previous gratuitous transferee to 
challenge the validity of the transfer. A I.R. 1921 All. 
232, Foil. 102 Ind. Cas. 92= A I.R. 1927 All. 731. 

S. 53— Right to apply — Person entitled to complain. 

It is the Official Receiver at whose instance an en- 
quiry into the fictitious nature of the transaction should 


be made and it is the Official Receiver who should be 
the principal party representing the whole body of the 
creditors. 39 All. 152;A.I.R. 1924 Cal. 827; A.I.R. 1922 
Mad. 246; 2 Pat. L.J. 101, Foil. 89 Ind. Cas. 357=47 
All. 864 = 23 A.L.J. 792=6 L.R.A. (Civ.) 397=A.I.R. 
1926 All. 29. 

S. 53— Right to apply — Creditor can move 

Insolvency Court where no Receiver is appointed. 83 
Ind. Cas. 246=A.I.R. 1925 Nag. 225. 

S. 53 — Right to apply. 

It is the Receiver and only the Receiver who should 
conduct proceedings for cancellation of fraudulent 
deeds by insolvent; the provisions of S. 4 cannot be 
taken to authorize a creditor to prosecute an enquiry of 
this kind. 79 Ind. Cas. 326=51 Cal. 663= A.I.R. 1924 
Cal. 827. 

S. 53 — Right to apply. 

Obiter:— When the receiver refuses or neglects to 
apply, creditor can apply and set the proceedings under 
this section in motion. 1924 Lah. 331, Rel. on. 75 Ind. 
Cas. 985=A.I.R. 1924 Lah. 553. 

S. 53— Right to apply — Creditor can apply under 

S. 53 or S. 54. 

A creditor can move the Court under S. 53 or S. 54 
of the Act to set aside a voluntary transfer, or to void 
a fraudulent preference whatever the circumstances 
might be. 33 Ind. Cas. 395=47 Mad. 673= 18 M.LAV. 
857=33 M.L.T, 196=A.I.R. 1924 Mad. 345. 

S. 53— Right to apply— Application by creditor is 

tenable. 

An application under S. 53 can only be made by the 
Receiver but if no Receiver is appointed, the Insolvency 
Court can itself move on the matter being brought to 
its notice by any other creditor. 78 Ind. Cas. 140= 
A.I.R. 1924 Nag. 361. 

S. 53 — Right to apply. 

Fraudulent alienation — Applicaon to annual cannot 
be made by creditor unless Receiver refuses to make 
it himself. 2 P.L.J. 101, Foil. 66 Ind. Cas. 271=45 
Mad. 189 = 14 M.L.W. 639=1921 M.W.N. 816=A.I.R. 
1922 Mad. 246=41 M.L.J. 606. 

24. Scope. 

S. 53— Scope. 

Section 53, ‘ Provincial Insolvency Act, empower the 
Court to annual certain transfers which take places 
within two years of the insolvency, and S. 54 to annual 
others which occur within three month before, but 
either section does not take away the general and wide 
jurisdiction and powers conferred by S. 4: A.I.R. 1944 
Nag. 44=1944 N.L.J. 1 = I.L.R. (1944) Nog. 342=213 
Ind. Cas. 241 (F.B ). 

[Overruling: A.I.R. 1938 Nag. 546=1. L.R. (1940) 
Nag. 203 = 181 Ind. Cas. 297.] 

s. 53 — Scope — Colony land 

Section 53 contemplates only such property as is 
available to the creditors or the official Receiver for 
the purposes of Insolvency and as the colony land is 
excluded from this category, its transfer cannot be 
challenged by the Official Receiver. (1940) 42 P.L.R. 
144. 

S. 53 — Scope. 

Remission of contract by person on verge of insol- 
vency, without consideration, is not operative against 
Official Receiver under S. 53. A.I.R 1940 Mad. 737 = 
1940 M.W.N. 495 = 192 Ind. Cas 79. 
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S. 53 — Scope. 

Sections 53 and 54 deal with transfer which is 
voidable at the option of the creditors. The transfer 
made after the presentation of the creditors, petition on 
which an order of adjudication was passed, is void ab 
initio and is not covered by S. 53 or S. 54. A.I.R. 
1939 Nag. 207=1939 N.L.J. 267=I.L.R. (1939) Nag. 
540=183 Ind. Cas. 172. 

-S. 53— Scope. 


The Receiver or the Official Assignee, under S. 53, 
Provincial Insolvency Act or S. 55, Presidency Towns 
Insolvency Act. has to prove, not that the insolvent was 
acting fraudulently or in bad faith but he has to prove 
that either the transferee or the purchaser gave no 
value or consideration for transfer and if there is 
consideration for the transfer, then the Receiver has ^ to 
prove that there was no good faith on the part ot the 
transferee. It is not necessary that both parties to the 
transaction should act in good faith; mere fraud on the 
part of insolvent is not enough. What is required under 
the section is the fraud or want of good faith on the 

part of the transferee. A.I.R. \ 938 * 

L.R. 884=I.L.R. (1939) Bom. 1=178 Ind.Cas. 373. 


existing insolvency. A.I.R. 1935 Rang. 498=160 Ind. 
Cas. 861. 

S. 53— Scope— Sections 53 and 54, only lay down 

rules of evidence and are not exhaustive. A.I.R. 1933 
Mad. 527=37 L.W. 508 = 63 M.L.J. 397 = 1933 M.W.N. 
206=146 Ind. Cas. 530 (2). 

S. 53— Scope— An order under S. 53 does not 

entail a decision under S. 4. A.I.R. 1931 Nag. 153 = 
27 N.L.R. 179 = 134 Ind. Cas. 687 (F.B.). 

S 53 — Scope. 

Section 53 applies only to transfers by the insolvent 
and not to transfers by transferees of the insolvent. 
Thus though a mortgage by the vendee of the person 
adjudged insolvent cannot be impeached in insolvency 
proceedings it cannot be said that it cannot be impea- 
ched at all. 121 Ind. Cas. 663 = A.I.R. 1930 Nag. 34. 

S. 53— Scope — Operation of S. 53. 

Legislature by enacting S. 53 did not impliedly intend 
to deprive the debtor or the creditor of their right to 
have transfers set aside by instituting a suit before a 
ordinary tribunal within the longer period of limitation. 
115 Ind. Cas. 330 = A. I. R. 1929 Sind 94. 


-S. 53 — Scope. 

Under S 53 it is not sufficient for the Receiver to 

prove that the ’result of the transfer was the r preference 

of some creditors over others. AT.R. 1937 Nag. 1 
I.L R. (1937) Nag. 78=167 Ind.Cas. 833. 

S. 53 -Scope— Transfer by decree— Nominal trans- 
feror, being transferee from insolvent— Applicability of 
S. 53. 

Section 53 refers to “ any ’* transfer, and these words 
include a transfer made by a decree. The section d °es 
not provide for transfers by a transferee. But the 

transferor 

W p'o^haT 

k" transferor behind the transfer was the insolvent 

L.R 255 = 162 Ind. Cas. 659. 

S. 53— Scope— Good faith 

of bad faith, whether comes within ambit ol 5>. 53. 

The fact that the transfer is in favour of a creditor, 
necessary takes it out of the reach of S 53. In addfion 
?o valuable consideration, that section insists upon good 
faith and where the creditor transferee »s shown not to 
have acted bona fide, the transfer can be annulled Hut 
in considering the question of good faith under S. 53, 
hat element which relates to fraudulent preference 
must be eliminated, that is to say, the knowledge for 
instance, on the part of the transferee creditor that the 
other creditors are being defrauded, does not by it>elt 
constitute bad faith. 

Cases may be conceived where the transaction is not 
areal one as where though the sale is ostensibly in 
favour of a creditor, there is some benefit reserved to 
the debtor, or again, where a third party, ic., (some 
person other than the transferee is real y intended to 
take the benefit. Such cases of bad faith tainting the 
transfer, while being unconnected with the fraudulent 
preference which comes within the mischief of S 54 
ire nevertheless within the ambit of S. 53. A.I.R. 1935 
Mad 253 6K m L J. 57 =1935 M.W.N. 114=41 L.W. 

723=157 Ind. Cas. 559. 

s 53 54_Scopc— Any order setting aside a 
transfer under cither of Ss. 53 or 54 pre-s opposes an 


S. 53— Scope. 

Section 53 is not controlled by S. 28 (7). Ill Ind. 
Cas. 8 = 10 Lah. 106=29 P.L.R. 446= A.I.R. 1928 Lah. 
361 (F.B.). 

S. 53 —Scope. 

The provisions of S. 28 (7). Provincial Insolvency 
Act apply to S. 53: 46 Cal. 991; 42 All. 433; 1927 
Mad. 163; 35 M.L.J. 296, Foil. A.I.R. 1925 Boro. 480; 
A I R. 1924 Lah, 374; and 23 Ind. Cas. 924, aot Foil. 

The two years provided by S. 53 should be reckoned 
from date of the alienation upto the date of adjudi- 
cation. 104 Ind. Cas. 177=26 M.L.W. 61 = 1927 
M.W.N. 429=1927 M.W.N. 702 = A.I.R. 1927 Mad. 
826=53 M.L.J. 136. 

S. 53— Scope— Clause 7, S. 28 governs S. 53. 99 

Ind. Cas. 241 =1926 M.W.N. 972 = 50 Mad.300=26 
M.L.W. 865=A.I.R. 1927 Mad. 163 = 51 M.L.J. 719. 

S. 53— Scope— Section 4 of the Piovincial Insol- 
vency Act is subject to the provisions of S. 53 of the 
Act. 94 Ind. Cas. 429=48 AH. 4*14=24 A.L.J. 495 
= A.I.R. 1926 All. 470. 

S. 53— Scope— Receiver’s report is not legal 

evidence. 

The report of the Official Receiver in connection with 
an enquiry under S. 53 or S. 54 is not by itself legal 
evidence. Wherever it was intended by the Legislature 
that the report of an Official Receiver should be treated 
as evidence in the case, an express provision is made 
in the section dealing with th t matter e.g., in Ss. 38 
and 42, on which a finding could be based. 89 Ind. 
Cas. 357=47 All. 864=23 A.L.J. 792 = 6 L.R. A. (Civ.) 
397 = A.I.R. 1926 AH. 29. 

S. 53— Right to proposed under S. 53, Transfer 

of Property Act. 

There is nothing in the Provincial Insolvency Act to 
prevent the creditors and, therefore, the Official 
Receiver from proceeding under S. 53 of the Transfer of 
Property Act, if they wish though they have another 
remedy under S. 53 of the Provincial Insolvency Act: 
49 Mad. 322, Expl. 95 Ind. Cas. 300=23 M.L.W. 643 
= A. I. R. 1926 Mad. 826. 

S. 53— Scope. 

The District Judge cannot decline to go into the 
matter of the nominal or fraudulent nature of the alie- 
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nation in an application under S. 53.96 Ind. Cas. 944= 
49 Mad. 794=A.I.R. 1926 Mad. 801 = 53 M.L.J. 602. 

S. 53 — Scope — Rights of transferee. 

The general principle applicable to cases under S. 53 
is that when the transfer is found to be partly not in 
good faith and for valuable consideration, the assign- 
ment, as an assignment, is void but, for money 
genuinely paid in discharge of genuine debts, the alie- 
nee will stand in the shoes of those whom he has paid. 
In the case of a mortgage debt paid off, the transfer 
will not operate as a mortgage at all, not even to the 
extent of the amount paid, but the alienee will be 
entitled to rank in the schedule of secured creditors to 
the extent of his payment. 94 Ind. Cas. 535=23 
M.L.W. 734 = 1926 M.W.N. 419=A.I.R. 1926 Mad. 
672=50 M.L.J. 448. 

S. 53 — Scope. 

S. 54 deals with a fraudulent preference by the debtor 
himself and the question for consideration of the Court 
is as to his dominant motive only. Under S. 53 the law 
requires that whatever be the dominant motive of the 
transferor if the transferee himself had acted in good 
faith he is protected. The general words in S. 53 de- 
claring all transfers void subject to certain exceptions 
cannot, therefore, be controlled by the specific mention 
of certain transfers which are declared void by S. 54. 
93 Ind. Cas. 331 = 20 S.L.R. 197= A.I.R. 1926 Sind 133. 

S. 53— Scope — What has to be proved. 

A man can \ commit what may be termed commen- 
diously “ anticipatory fraud ” and effect a transfer of 
his properties with a view to get debt and prevent his 
creditors getting at his property. (26 E.R. 688; 33 
Mad. 205 and 5 Bom.L.R. 255, Rel. on. 

Under S. 53 of the Act what has to be proved is that 
the transferjwas in good faith and for valuable considera- 
tion if the transfer is within two years of the insolvency, 
the burden being on the person asserting ir, .to prove it. 
Every transaction which an insolvent enters into within 
two years previous to his insolvency is treated by the 
Act as prlma facie invalid and it lays the burden on the 
insolvent or the alienee to show that the transaction 
is a valid and bona fide, one. Both good faith and 
valuable consideration have to be proved by the alienee 
or by the person who supports the transfer. 

The circumstances under which the deed came to be 
executed, the covenants made in the deed and ihe 
conduct of the parties both at the time and subsequently 
have all to betaken into consideration; and if it can 
be held that the transfer at the time was really intended 
to be carried out and was made bona fide for saving the 
insolvent from incurring debts and ruining himself, it 
may be that the transfer would not be inrerfered with. 
But if, on the other hand, there are circumstances to 
show that the transferor was actually screening his pro- 
perties from the reach of his future creditors, there will 
be good ground for holding that the transfer is a frau- 
dulent one. 82 Ind. Cas. 450=20 M.L.W. 683 = 1924 
M.W.N. 506 = A.I.R. 1924 Mad. 865=47 M.L.J. 431. 

S. 53— (1907), S. 36 — Scope — Enquiry under— 

Matters for consideration. 

In an enquiry under S. 36 of the Act, when a dower 
debt b alleged to be fraudulent, the important relevant 
matters for consideration are: — 

(a) the exact amount of the dower due. 

(b) the nature of the dower debt. 

(c) ihe reality and good faith of the transfer. 

(d) the value of the property transferred. 

(e) the delay in the discharge of the dower debt. 


As regards good faith the transferee must prove his 
good faith. 39 AH. 95 = 14 A.L.J. 1183=37 Ind. Cas. 
684. 

* 25. Second Appeal. 

S. 53 — Second appeal. 

No second appeal lies from an 'order made by a 
Subordinate Judge under Ss. 53 and 54. A.I.R. 1940 
Bom. 51=1. L.R. (1940) Bom. 1 = 41 Bom.L.R. 1258 = 
187 Ind. Cas. 508. 

Ss. 53 and 54— Second appeal. 

A decision under S 53, cannot be treated as one 
under S. 4 and therefore, no second appeal is maintain- 
able against it. A.I.R. 1935 Lah. 708 = 37 P. L.R. 224 
= 159 Ind. Cas. 866. 

S. 53— Second appeal. 

No second appeal lies against an appellate order 
declaring an alienation by a debtor void as against the 
Official Receiver under Ss. 53 and 54. A.I.R. 1933 
Mad. 653 = 38 LAV. 494=65 M.L.J. 298 = 145 Ind. Cas. 
876. 


S.53 — Second appeal. 

No second appeal lies from an order passed under 
S. 53. A.I.R. 1931 Mad. 745 = 34 L.W. 105=61 M.L J. 
820=54 M. 989=132 Ind. Cas. 641. 


S. 53— Second [appeal. 

Where an Insolvency Court, acting under the power 
conferred by S. 53 annuls a transfer of proerty and 
the District Court confirms this order, no second apP^fl 
lies to the High Court. A.I.R. 1931 Nag. 153=27 
N.L.R. 179 = 134 Ind. Cas. 687 (F.B.). 


S. 53— Second appeal. 

There is no right of second appeal from an order 
under S. 53 of Act V of 1920 annulling a transfer. 67 
Ind. Cos. 887 (Lah.). 


25. A Jransfer. 

S. 53— Transfer’ — Partition of Joint family 

property. 

Having regard to the definition of the expression 
•• Transfer of property” contained in S. 2 (f) there can 
be no real doubt that a partition of joint family property 
amounts to «• transfer of property ” which falls within 
the mischief contemplated by S. 53 of the Act. 1-3 Ind. 
Cas. 286=31 P.L.R. 245 = A.I.R. 1930 Lah. 645. 

-S 53— Transfer— A deed of release accompanied 

j r»r>ccA«cinn kn transfer. 


— jimniu — n uwu w — . « - 

y mutilation and transfer of possession is a irans cr 
23 Ind. Cas. 217=7 O.W.N. 377=A.I.R. 1930 Oudh 


S. 53— Transfer— Meaning of. 

The transfer contemplated by S. 53 is a transfer to 
some third party by which the debtor either receives 
consideration which is not available to his creditors or 
renders a portion of his property incapable ot being 
taken possession of by the Receiver. 113 Ind. Cas. 148 
=30 Bom. L.R. 893=A.1.R. 1928 Bom. 34 T 


S. 53— Transfer— Transaction evidenced by decree 

passed on confession of judgment by insolvent is volun- 
tary. 110 Ind. Cas. 742= A.I.R. 1928 Lah. 750. 

S. 53— Transfer— Any transfer of property must 

means a transfer recognised by the general law. 105 
Ind. Cas. 138=50 Mad. 815=26 M L.W. 248=1928 
M.W.N. 9=A.I.R. 1927 Mad. 869=53 M.L.J. 742. 
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26. Transfer from transferee. 

S. 53 — Transfer from transferee — Remedy 

open. 

Where the insolvent, prior to his insolvency petition, 
transfers his property to another who transfers the same 
to a third person after the date of adjudication, the 
remedy in respect of the first transfer might be asked 
for in the alternative either under S. 53, if the fact were 
so found or under S. 4, if the transaction were proved 
to be fictitious but the remedy in respect of the second 
transfer (tranfer from the transferee from the insolvent 
to a third person) can only be obtained from the 
Insolvency Court in exercise of the jurisdiction under 
S. 4. A.I.R. 1941 Cal. 298=1. L. R. (1941) Cal. 298 = 
73 C.LJ. 225 = 199 Ind. Cas. 412. 

S. 53 — Transfer from transferee. 

If the former transfer by the Insolvent is found to be 
void, the subsequent transfers also fall along with it. 
A.I.R. 1940 Lah. 124=190 Ind. Cas. 327. 

S. 53 — Transfer from transferee. 

Where the original tranfer by the insolvent is tained, 
the subsequent transfer by the transferee must also 
fail A.I.R. 1938 Mad 370. 

S. 53 — Transfer from transferee — Defence open 

to transferee. 

Quaere — Whether a second transferee who bona fide 
takes a transfer for value from one whose transfer 
offends S. 53 can invoke the protection of the equitable 
rule in favour of transferees for value without notice. 
A I.R. 1937 Mad. «72 = (1937) 2 M.LJ. 378=46 L. W. 
439= 1937 M.W.N. 1090-175 Ind • Cas. 749. 

S. 53 — Transfer from transferee. 

A transferee from an insolvent cannot avoid the ope- 
ration of S. 53. by merely passing on the property to 
some other person. The original transfer made by the 
insolvents voidable under S. 53 and if once it is declared 
void as against the Official Receiver, the subsequent 
transfer by the tunsferee cannot stand and can be 
annulled under S. 4, if not technically under S. 53. 
A.I.R. 1935 Lah. 368= 16 Lah. 1013=38 P. L. R. 24= 
156 Ind. Cas. 1018. 

S. 53— Transfer from transferee. 

Official Receiver sought for recovery of property as 
transfer was fraudulent — But transferee transferring to 
another bona fide transferee for value — Court’s direction 
that 1st transferee must pay unpaid purchase money 
held valid. 1934 M.W.N. 681. 

S. 53— Transfer from transferee— Validity of 

transfers by transferees from insolvents — Whether can be 
considered by Insolvency Court. 

Although generally it is incompetent for the Court 
in proceedings under S. 53, to inquire into the validity 
of transfers by transferees from an insolvent, yet in 
proceedings properly framed under Ss. 53 to 55, it may 
be convenient and sometimes necessary to have such 
transferees before the Court. The power of the Court 
under S. 4 to decide all questions arising in insolvency 
is undoubted and it is only a matter of discretion 
whether the procedure under the Act should be adopted 
or a suit be directed. A.I.R. 1932 Mad. 513 = 36 L. W. 
219 = 140 Ind. Cas. 674. 

S. 53— Transfer from transferee of insolvents. 

Under S. 53 the Official Receiver is not at liberty to 
attack a transfer from a transferee of the insolvent. 


A.I.R. 1925 Lah. 295 and 52 Ind. Cas. 761, Rel. on- 
97 Ind. Cas. 918 = A.I.R. 1927 Mad. 58=51 M.LJ. 228- 

S. 53— Transfer from transferee. 

Section does not apply to transfers by insolvent sub- 
sequent to adjudication nor to transfers by insolvent 
transferee. 90 Ind. Cas. 1037=26 P. L. R. 397=A.I.R. 
1926 Lah. 146. 

S. 53 — Transfer by transferee insolvent cannot be 

annulled. 

S. 36 of the Provincial Insolvency Act (1907) gives no 
power to the Court to cancel a transfer made by a 
transferee of the insolvent. The fact that the transferee 
of the insolvent comes into Court and make a state- 
ment that the transfer may be vacated does not alter 
the situation. 88 Ind. Cas. 89=7 L.L.J. 160=26 P.L.R. 
224= A.I.R. 1925 Lah. 295. 

27. Valuable consideration. 

S. 53 — Valuable consideration — Meaning of. 

Section 53 does not demand that the transfer should 
be for full and adequate consideration. That being so, 
it cannot be held that the transfer is without valuable 
consideration unless it is found that the consideration 
was so small as to be negligible in relation to the value 
of the property. A.I.R. 1941 All. 316 = 1941 A. L. J. 
387=T.L.R. (1941) All. 603=1941 A. W. R. 229=196 
Ind. Cas. 132. 

S. 53— Valuable consideration— Wbat is. 

A consideration will be ‘valuable’ within the mean- 
ing of S. 53, if it is not so small as to be negligible when 
the value of the property is to be taken into account 
even though it is not fully adequate. A.I.R. 1932 All. 
243 = 1932 A.L.J. 53 = 137 Ind. Cas. 235. 

S. 53 — Valuable consideration. 

Surrender by insolvent — Landlord aware of a 
previous contract to sell — Transfer is not for valu- 
able consideration. 104 Ind. Cas. 822=46 C.LJ. 168 — 
A.I.R. 1927 Cal. 766. 

S. 53 — Valuable consideration. 

A responsibility taken by a person to whom proper- 
ties are transferred in consideration of his taking up a 
trust thereof falls within the expression “valuable consi- 
deration” in Ss. 53 and 55 of the Provincial Insolvency 
Act 30 M. L. J. 41 5, Foil. 79 Ind. Cas. 888 = 1 1 O. L J. 
599=27 O.C. 392=A.I.R. 1925 Oudh 28. 

Ss. 53, 54— (1907), Ss 36 and 37— Valuable consi- 
deration. 

When a transfer is sought to be annulled in insol- 
vency proceedings the transferee must be given a chance 
of defending his legal position. Prima facie old debts 
are good consideration into the adequacy of which the 
court will not enter. 50 Ind. Cas. 1 17 (All.). 

S. 53 -(1907), S. 36 -Valuable consideration— 

Dower debt. 

A dower debt stands on the same footing as an ordi- 
nary debt and a transfer to the wife to satisfy the claim 
foi dower is a transfer for valuable consideration. A 
transfer made before and in comidera.ion of marriage 
under S.36 of the Provincial Insolvency Act does not 
include an insolvent’s transfer of property to his wife 
long after marriage in view of dower settled at marriage. 
39 Ail. 95=14 A.LJ. 1183 = 87 Ind. Cas. 684. 
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Ss. 53, 33— (1907), Ss. 36 and 24— Valuable consi- 
deration — Transfer by Mahomedan to wife for dower 
debt — Setting aside — Proof of debt. 

When the Receiver of a Mohomedan insolvent got 
set aside a transfer by the latter to his wife in lieu of 
her dower debt of Rs. 25,000 the wife could not subse- 
quently prove that her dower was Rs. 25,000 but she 
could prove the true amount due to her. 1 1 A. L. J. 614 
=20 Ind. Cas. 641. 

Ss. 53, 55 (c) — 1907), Ss. 36 and 38 (c)— Valuable 

consideration. 

A transfer by a debtor of most of his properties to 
a few of his creditors for distribution among all the 
creditors pro rata made more than three months before 
the presentation of his petition in insolvency, is a 
transfer for valuable consideration within Ss. 36 and 38 
(c) of the Provincial Insolvency Act (1907) the conside- 
ration for the conveyance being the, undertaking by 
trustees to distribute the assets. 30 M.L.J. 415 = 34 Ind. 
Cas. 602. 


28. Miscellaneous. 

Ss. 53 and 54— Miscellaneous— Order of adjudi- 
cation based on transfer as being act of insolvency — 
Transferee not party to adjudication proceeding— 
Whether can contend in subsequent proceeding for annul- 
ment that transfer was good— Evidence Act, S. 41. 

Held, (by majority of F. B.):— A transferee who was 
not a party to the adjudication proceeding can contend 
in subsequent proceedings for annulment that his trans- 
fer was good notwithstanding that the order of adjudi- 
cation was based on the alleged transfer as being an 
act of insolvency. Under S. 41 of the Evidence Act the 
order of adjudication in an insolvency case is admissible 
to prove the legal character of the debtor as an insol- 
vent, but is inadmissible as against third rarties to 
prove that the act on which the order was passed was an 
act of insolvency. 


Per Bose J., (contra ):— The transferee cannot ques- 
tion the order of adjudication in the annulment procee- 
dings either ns regards the fact of insolvency or as 
regards the act on which the order is founded. The 
remedy of the transferee is to appeal under S. 75 of the 
Provincial Insolvency Act, under S. 41 of the Evidence 
Act the order of adjudication operates as a judgment 
in rem and as such binds the transferee just as it binds 
ail other men, and because this is insolvency it binds 
not only as regards the fact of insolvency but also as 
regards the action which the order is based. 

(1947) Nag. 85 = 230 Ind. Cas. 195=1947 N.L.J. 172 = 
AIR. 1947 Nag. 161 (F.B.). 


Ss. 53. 54— Miscellaneous — Distinction between 

void and voidable transactions. 


In case of a voidable transfer, the property continues 
in the alienee unless the transfer has been set aside. But 
where the transaction is a void one, the property conti- 
nues to belong to the insolvent even though it stands 
in the name of the allienec. A.I.R. 1 M4 Mad 4)— -6 
LAV. 654 (1943) 2 M.L.J. 492= 1943 M. W. N. 701 — 
216 Ind. Cas. 75. 


S. 33 — Miscellaneous. 

Annulment of an alienation under S. 53, Insolvency 
Act, is invariably “in pursuance” of the order oi adju- 
dication. If, therefore, the order of adjudication was 
made before the notification, the application for anni ”- 
ment of a transfer made by the insolvent would oe 
subject to the Kamaun rules and not to the arrangement 


introduced by the notification. 1930 A.L.J. 1095= A.I.R. 
1930 All. 511 = 128 Ind. Cas. 3. 

S. 53— Miscellaneous. 

Decree attached — Assignment thereof — Assignor be- 
coming insolvent after assignment — Official Receiver 
can proceed against the decretal amount when realized. 
106 iDd. Cas. 666=1927 M. W. N. 680=A.I.R. 1927 
Mad. 1025. 

Ss. 53, 55 (c)— (1907) Ss. 36, 38 (c)— Miscellaneous 

— Time of vesting. 

Properties of aD insolvent convey by him for con- 
sideration under Ss. 36 and 38 (c) to a few of bis 
creditors, as tiustces for its distribution pro rata among 
the general body of creditors do not vest in the Official 
Receiver on the adjudication. 30 M. L. J. 415—34 Ind. 

Cas. 602. 


S. 54. 

Synopsis. 

1. Appeal, second appeal and revision. 

2. Applicability and scope. 

3. Bar of suit. 

4. Burden of proof. 

5. Effect of order. 

6. Fraudulent preference. 

7. Interpretation. 

8. Limitation. 

9. Mesne profits. 

10. Procedure. 

11. Right to impeach transfer. 

12. Transfer beyond three months. 

13. “Within three months''. 

14. Miscellaneous. 

1. Appeal second appeal and revision. 


S. 54— Appeal— Creditor right of 


A creditor lias a right of appeal from an order passed 
in an application by the Official Receiver under S 54. 

^ 1 R. 1933 Lah. 856 = 35 P. L. R. 171 = 147 Ind. 
its. 262. 

s. 54— Order dismissing application— Appeal. 

Under the First Schedule to the Provincial Insolvency 
\ct only an order annulling a transfer under S. 54 is 
wade appelablc as of right. An order refusing to annul 
i transfer for any reason whatsoever, would be covered 
> y s. 75 (3) of the Act and can be appealed from only 
vith the leave of the Court. 

An order dismissing an application by the Official 
Receiver under S. 54 and directing him to have recourse 
o an ordinary civil suit is not appealable as of nght but 
mly with the leave of the Court ^erS. 75(.>). A.I.R. 
1933 Lah. 242=33 P.L.R. 971 = 141 Ind. Cas. 36. 

g 54 Appeal from order refusing to annul 

ransfer. 

An appeal from an order refusing to annul a transfer 
under S. 54 can only be filed either by the leave of the 
District Judge or of the High Court under S. 75 (3). 
A.I.R 1931 Lah. 651 = 33 P. L. R. 65 132 Ind 

Hoc IRQ 


s. 54— Appeal— No second appeal lies. 

Annulment of a transfer or refusal to annul « tran j f f[ 
s not a decision of a question falling under S. 4, and as 
he distinction between decisions under S. 4 ana 
orders under Ss. 53 and 54 is clearly rea>gntsed in 
5ch. I, no second appeal hes against an order P®** 
under S. 54. A.I.R. 1924 Nag. 361, not Foil. 125 Ind. 
Cas. 686 -A.I.R. 1930 Nag. 272. 
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Ss. 54 and 53— New case in appeal. 

Where in challenging a transfer by the debtor, the 
Receiver does not press his case under S. 53 before the 
Judge and does not allow the transferee to adduce any 
evidence as to the fairness of the price but confines his 
case to one of fraudulent preference under S. 54, he 
should not, in appeal, be allowed to adduce fresh 
evidence as to inadequacy of price. A.I.R. 1925 Cal. 
650=158 Ind. Cas. 1017. 

S. 54— No second appeal lies from the decision of 

an Insolvency Court under S. 54 but the appeal can be 
treated as revision under S. 75. A.I.R. 1940 Lah. 6. 

S. 54 — No second appeal lies against an appellate 

order declaring an alienation by a debtor void as against 
the Official Receiver under S. 54. A.I.R. 1933 Mad. 653 
= 38 L.W. 494 = 65 M.L.J. 298 = 145 Ind. Cas. 876. 

— * — S. 54 — No second appeal lies from an order setting 
aside a transfer under S 54 and a revision lies only 
under first proviso to S. 75. A.I.R. 1932 Lah. 321 = 33 
P.LR. 255 = 137 Ind. Cas. 55. 

S. 54— Second appeal — Fraudulent preference — 

Burden of proof— Question of law or fact. 

The finding of the lower Appellate Court on the ques- 
tion of fraudulent preference would ordinarily be one of 
fact and outside the province of the High Court sitting 
in second appeal but whether the burden fof proof has 
been correctly laid or not is a question of law twhich 
can be considered in (second appeal. A.I.R. 1941 Nag. 
188 = 1941 N.LJ. 117=I.L.R. (1942) Nag. 441 = 195 
Ind. Cas. 527. 

— — S. 54— Revision— Powers of High Court. 

The High Court has very wide powers of revision 
under the Insolvency Act, and it is immaterial whether 
is treats the case as an appeal or as a revision; it 'has 
to satisfy itself whether the order of the District Judge 
was or was not according to law. A.I.R. 1937 All. 4 = 
1936 A.W.R. 1149=166 Ind. Cas. 801. 

2. Applicability and scope. 

S. 54 — Applicability — Sale to) secured creditor 

of properties some of which alone were mortgaged to 
him — Right to impugn — Transaction — If can be split into 
two. 

A sale to a secured creditor which includes also pro- 
perties not mortgaged to him can be impugned under 
S. 54 of the Provincial Insolvency Act. The deed of 
transfer in such a c .se cannot be separated into tran- 
sactions, one dealing with the ^secured properties and 
the other dealing with the rest of the properties. 1950 
A.W.R. 315 = A.I.R. 1950 A. 479. 

S. 54— Whether applies to joint family property. 

Section 54 does not say that it is only a transfer of 
the insolvent’s own or separate property that can be 
annulled by the Court. So long as the transfer of 
property ex facie binds the whole property, such transfer 
can be annulled under S. 55 when the conditions are 
satisfied, even though it may be joint family property in 
which the minor sons had an interest. 

An insolvent Hindu father has authority to mortgage 
the entire family property where the debt tor which the 
mortgage is executed is an antecedent debt of his not 
tainted by illegality or immorality. And ;where he 
executes the mortgage in fraudulent preference [of the 
creditors for paying of the antecedent debt, the mere 


fact that the sons who were joined in the document with 
the father representing them, does not show that it was 
intended to mortgage the sons’ shares separately from 
the father’s share and the transfer can be annulled as a 
whole. A.I.R. 1937 Mad. 791 = 46 L.W. 391 =(1937) 
2 M.L.J. 427=1937 M.W.N. 1088=173 Ind. Cas. 519. 

S. 54 — Surrender, if transfer — Transfer of his village 

share by insolvent by sale of proprietary right and 
surrender of occupancy right. 

A surrender is certainly a transfer of an interest in 
property. Where the insolvent has tried to transfer the 
whole of his village share by the device of doing it in 
two stages (a) by selling the proprietary right and (b) 
by surrendering the occupancy rights, the whole tran- 
saction has to be taken together and amounts to one 
complete transfer of the whole of the village share and 
the deed of surrender is operated bv S. 54. A.I.R. 1941 
Nag. 188=1941 N.LJ. 1 17=I.L.R. (1942) Nag. 441 = 
195 Ind. Cas. 527. 

i 

S. 54 — Section 54 covers transfers in favour of 

creditors only. A.I.R. 1940 Oudh 205=1940 O.W.N. 
146 = 1940 A.W.R. 67=185 Ind. Cas'. 771. 

S.54 — Applicability — Necessary conditions. 

The conditions which S. 54 requires are: First, that 
the payment is made by a person unable to pay his 
debts as they become due from his own money. 
Secondly, that it, in fact, prefers one creditor over 
others. Thirdly, that the dominant motive with which 
the payment was made was a desire to prefer that 
creditor to whom the payment was made. Where there 
was more than sufficient to pay the debts of the debtor, 
he cannot be described as a person who was unable to 
pay his debts. There need not be an actual threat or 
actual pressure of a creditor. A.I.R. 1946 Pat. 411 =21 
P.L.T. 150 = 6 B.R. 546 = 186 Ind. Cas. 368. 

S. 54 — Applicability — Essentials for. 

Under S. 54, when it is established by the Official 
Receiver that the object of the insolvent in making a 
transfer was to give preference to one of the creditors, 
the fraudulent character thereof is to be presumed. It 
is true that the mere fact that preference incidentally 
resulted from the transfer is not enough to attract the 
application of the section. What is required is to prove 
that the dominant motive or object of the transfer was 
to give preference to such creditor. If this conclusion is 
reached, the fraudulent character of the transaction is 
to be presumed. A.F.R. 1933 All. 431 = 1933 A.L.J. 
504 = 143 Ind. Cas. 609. 

S. 54— Applicability — Essentials. 

The conditions precedent to the applicability of S. 54, 
are that the act complained of which is to be deemed 
fraudulent and void against the Receiver should have 
been done by the insolvent with a view to give 
preference to a creditor over others and that such act 
should have been done within three months of the 
presentation of the petition. 

Where, more than three months before presentation 
of the petition for insolvency, a consent decree has been 
passed in favour of one creditor, the proceedings taken 
in execution of that decree cannot be impugned as 
fraudulent under S 54, even if the proceedings had been 
instituted within three months of the presentation of the 
petition. The execution proceedings taken against the 
insolvents or the ex parte orders for payment passed 
against them cannot afford fresh starting point for 
computing the period of limitation of three months 
under this section. A.I.R. 1932 Sind 3=25 S.L.R. 371 
= 136 Ind. Cas- 522. 
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54— Applicability conditions. 


Before an order could be passed declaring a document 
null and void under S. 54 (i), the Receiver has to prove 
(i) that the debtor was, at the date of the transaction, 
unable to pay“his debts from his own money, (u) that 
the transaction was in favour of a creditor, (hi) that the 
debtor acted with a view of giving such creditor a pre- 
ference over his other creditors, and (iv) the debtor was 
adjudicated an insolvent [on a petition presented within 
three months after the date of the transaction. A transac- 
tion could not be set aside under that section though it 
had the effect of giving preference to a creditor, it that 
was not the object or intention of the insolvent. A-t.K- 
1931 All. 142(2)= 1931 A.L.J. 26=135 Ind. Cas. 117. 

S. 54— Applicability— Conditions as to. 

Before S. 54 can be made to apply to any particular 
case, tjie following conditions arc to be fulfilled: (i) ' in 
debtor must at the date of the transaction, be unable to 
pay his debt; (ii) the transactian must be in favour or 
creditor; (iii) the debtor must have acted with a view 
to giving such creditor a preference oven other creditors , 
and (iv) the debtor must be adjudicated insolvent on a 
petition presented within three months of the d f IR 
the transaction attacked. 113 Ind. Cas. 813 — a.i.k. 
1928 Rang. 166. 

S. 54- (1907), Ss. 37 and 23— Application to avoid 

sale— Official Receiver— Creditor— Rights of. 

An insolvent Estate Court is not' °n1y . lt > 

entertain an application under S. 37 of the Provincial 
Insolvency Act but is bound to enquire Judicially into 
the matter when it is brougnt to its notice. The proper 
procedure is for the Receiver to make the application 
or at least to be a parly to it. 42 Ind. Cas. 845 and 35 
Ind. Cas. 875, Foil. 

If the Receiver fails to move in the matter, it is com- 
petent to a creditor to make the application. An 
application under S. 37 of the Provincial Insolvency 
Act is competent when two conditions are fumlico, 
firstly, the application for insolvency must be made 
within three months of the (transfer sought to uc 
avoided, and secondly, the debtor must be adjudged 
insolvent. The limitation for such an application.* 
three years from the date when the right to apP y 
accrues i.c., from the date of the adjudication, l 
P R. 1919—52 Ind. Cas. 188. 

S. 54— Applicability — Mortgage executed within 

three months of adjudication. 

Where a mortgage. whereby the ■ £ “^ect 

property is handed over to the creditor, * edilorS| 
of giving the creditor a preference ov . m onths 
the mortgage deed, being executed wit^n three mon^ 
of the application for adjudication comes u 

1930 A.L J. 370=A.I.R. 1930 All. 282. 

C u/hfn' a mortgage is executed prior to but 

is registered subsequent to the s document 

uamreror had no interest left in the property. A T.H. 
1939 Lah. 145=41 P.L R. 575. 

-Ss.54, 53, 4— Scope. 


Insolvency Court which an ordinary Civil Court does 
not have. They are not restrictive and do not take 
away anything which is already there. A.I.R. 1944 
Nag. 44 =I.L.R. (1944) Nag. 342=213 Ind. Cas. 241 

(F.B ). 

[Overruling A.I.R 1938 Nag. 546=I.L.R. (1940) 
Nag. 293=181 Ind. Cas. 297. 

Ss. 54 and 33-Scope— Jurisdiction conferred under 

S. 41. 

Per Mndhavan Nair, J.-Section 4 is very widely 
worded and gives Insolvency Conns powers not only to 
decide all questions of title or priority but all other 

qusstions. . . . which the Courts may deem it expe- 

dient or necessary to decide for the purpose of doing 
complete justice or making a complete distribution ^ of 
property. The jurisdiction conferred under S. 4 on the 
Insolvency Court is not limited in any way by Ss.53 
and 54 of the Insolvency Act. A.T.R. 1933 Mad. 271- 
1932 M.W.N. 821 = 143 Ind. Cas. 372. 

-Ss. 54 and 53— Transfer made after presentation of 

i* r 


. rasters' whkl^ta'lof place whh^two 

r? £ « sygs 

away the general and wide ^urisdituon £ d e P ab j ing 
conferred by S. 4 Sections »3 and 5 * tbc 

sections. They confer certain additional powers on the 


petition for adjudication. 

Sections 53, 54 deal with transfer which is voidable at 
the option of the creditors. The transfer made after the 
presentation of the creditor's petit.on on which ac ord r 
of adjudication was passed ts void toWo jna," “ 
not covered by S. 53 or S. 54. A.I.R. 193 & r n( j 

1939 N.L.J. 267=I.L.R. (1939) Nag. 540=183 ino. 

Cas. 172. 

S. 54— Transfer after insolvency petition. W ™ J 

Contract to mortgage property «" fcrc ? {jt* “ official 
three months before insolvency petition, exist g 

Receiver, if con sell it. 

SSSSSSrf 

Th . existence of a contract to mortgage entered in o 

T ,i” S months before an -insolvency would be 
more than three mon ns U ccejver se] , iDg the property 

no bar to the O f ur nishaca use of action is a suit for 

through it nufJ ht . existence of such a contract 

specific pe rform ne e. The ex is l offlcia i Receiver 

siiRffEEsflSSMW 

M L J. 362=48 L.W. 522=179 Ind. Cas. 240. 

S 54— Per B K. Mugherjea, J. Section 54 has nothing 
^lo with the publicity or secrecy of the Mransacho n 
for it contemplates payment of money and incut ring 
of other obligations which do not require reg 
in law and need not be made r penly . at an* * 1 
legislature has deliberately dealt more leniently with a 
favoured creditor than a voluntary transferee and the 

2 Car r 275=4 d 2 CW.R 554=178 Ind. Cas. 727. 

Ss 54 75— Application praying that transferees be 
dlr 7cted to refund amounts rcallzed-Whclher covered dy 
g 54— Order on application— Second appeal. 

cprtion 4 very wide in its terms. Where an appli- 

mi 

SS 1 & “ Si f 

amounts of the debts transferred to them, the reliefs arc 
not° covered by S. 54 and from. the order passed on 
the application, a second appeal is competent. A I.R. 
1937 Lah. 913 = 171 Ind. Cas. 82. 
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3. Bar of suit. 


S. 54— Bar of suit. 

An order passed under Section 37 of Provincial In- 
solvency Act is not a summary order but a considered 
order passed after the alienee has had an opportunity 
of leading all the evidence that he might lead in a 
regular suit. The fact that the order is made subject 
to an appeal shows that the Legislature could not have 
contemplated the possibility of the alienee maintaining 
a separate suit to cancel the order of the insolvency 
Court. No separate suit lies. 42 Mad. 322 and 39 
All. 626, followed. 22 P. R. 1917, overruled. 69 Ind. 
Cas. 752 = A. I. R. 1922 Lab. 214. 


4. Burden of proof. 

S. 54 Fraudulent preference— Burden of proof. 

The burden of proving that the transaction impugned 
amounts to a fraudulent preference is on the Official 
Assignee or Receiver. And though the onus of proving 
the intent to prefer lies on the Receiver and never shifts, 
it is open to the Court to infer such intention when 
that is the only way of explaining the transaction and 
no other explanation is possible. A.I.R. 194 J Mad. 726 
=54 L.W. 259=1941 M. W. N. 735 = 0941) 2 M.L.J. 
810=200 Ind. Cas 110. 


S. 54. 


Although the onus to prove that the transfer is frau- 
dulent is initially on the person applying tor annulment, 
you were the evidence shows that with the exception 
of a small residential house, the insolvent transferred 
all his property on the eve of bankruptcy and the 
tjansfers arc in respect of the old debts and are made 
in favour of a relation and there is evidence of other 
acts of preference in favour of other creditor commuted 
by the debtor shortly before or after the transaction 
impugned, these circumstances are quite sufficient to 
shift the onus of proof on the transferees A.I.R. 1941 
Nag. 188=1941 N.L.J. 117=I.L.R. (1942) Nag. 441 = 
195 Ind. Cas. 527. 


S. 54 — The burden of proving that a particular 

transaction is fraudulent within the meaning of S. 54 
lies heavily on the Receiver. A.I.R. 1935 Lah. 167. 

S. 54 — In a suit by the Official Receiver to act aside 

a transaction by insolvent on the ground of fraudulent 
preference the onus of proving that. he intended to give 
preference to the particular creditor over the other cre- 
ditors lies on the Official Receiver. A.I.R. 1934 Lah. 
994=37 P.L.R. 155 = 154 Ind Cas. 56. 

S. 54 — Burden of proof —On whom lies. 

In a case under S 54, the burden is on the Official 
Receiver to establish necessary elements that make the 
section applicable and the mortgage is not to prove that 
the mortgage in bi . favour is not executed with fraudu- 
lent motives. A.LR. 1933 Lah. 354=34 P.L.R. 436 = 
144 Ind. Cas. 762. 

S. 54 — Onus of fraudulent motive and pressure. 

On applications under S. 54 the onus of proving frau- 
dulent motive on the part of the debtor is in the first 
instance, on the Official Receiver but circumstances, 
may shift the onus on to the transferee. 

Where a mortgage was effected on the eve of bank- 
ruptcy in lieu of an old debt without the creditor hav- 
ing sent even a notice for the amount to the debtor 
and the document itself recited that the transfer was 
made by the debtor of his own free will: 

Held, the burden was on the mortgagee to establish 
that he brought pressure to bear upon the debtor and 
that the transfer was not void. A.I.R. 1932 Lah. 321 = 33 
P.L.R. 255 = 137 Ind. Cas. 55. 

S. 54 — Onus of proof — On whom lies. 

In an application by the Official Receiver for annul- 
ment of a payment made by an insolvent as being frau- 
dulent and void under S. 54, the onus of proof is on the 
Receiver. A.I.R. 1931 Rang. 136=9 R. 71=134 Ind 
Cas. 744. 

— — S. 54 — Burden of proof. 


54 Onus — On wlioin lies — How discharged. 


The onus lies primarily on the Official Receiver who 
applies for selling aside under S 54. transfers bj the 
insolvent, to show that the transfer was made with a 
view of giving preference to the creditor in whose iavc ur 
ii was^ madi” but when once that has been proved, such 
transfer will be deemed fraudulent and void as against 
the Receiver if the debtor is adjudged in^Kent iipon a 
petition presented within three months of the date .of 
such transfer. A.I.R. 1937 All. 4 = 1936 A.W.R. 114V- 
166 Ind. Cas. 801. 

.S. 54— Burden cf proof. 


The burden of proof lies upon the Receiver to show 

thM^the insolvent ^iadc the transfer wuh^ vie w^o 

N^ U T.7 P I.L.R. 0937) Nag. 

78 = 167 Ind. Cas. 832. 

■S. 54— Onus— On whom lies. 


When a transfer by the insolvent is^ought.to^ be un- 

£ ,o n provc t at ^hc Transfer was tainted with 
in™ prefer, and the intention that .s matenal is 
#i,» mitmimn rvf i hf* transferor. A.LR. 1936 Kang. 1 /U- 


thc intention of the transfero 
162 Ind. Cas. 247. 


Normally the burden is on the Receiver to bring his 
case within the provisions of S. 54: 43 Cal. 640 Foil 
1 14 ind. Cas. 709= A.I.R. 1929 Lah. 159, 

— — S. 54— The burden of proving that the transaction 
amounting to a fraudulent preference comes within the 
scope of S. 54 and is bad as fraudulent preference lies 
heavily on the Official Receiver. A.I.R. 1938 PC. 77 
Foil. 124 Ind. Cas. 213= A.I.R. 1929 Mad. 821. 

S. 54— In determining the question whether a 

transfer is to be deemed fraudulent and void as against 
the Official Assignee in bankruptcy, the onus is on the 
Assignee to show that the case is within the statute 
107 Ind. Cas. 233 = 30 Bom. L R. 290=47 C.L.J. 339 
= 27 M. L. W. 744 = A.I.R. 1928 P. C. 54 = 77 M. L J 
337 (P. C.). 

S. 54— The onus is on the person challenging an 

alienation under S. 54, Provincial Insolvency Act, to 
prove that it was made with the dominant view of 
giving the particular creditors a preference over others 
1 10 Ind. Cas. 824=A.I.R. 1928 Lah. 744. 

S. 54 — It is well established that incases under 

S. 54 of the Act the onus of proving that the transfer 
was made with a view to giving preference lies up on 
those who impugn the transaction. 113 Ind. Cas 8i4 — 
A.I.R. 1928 Rang. 166. 
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54— in applications under S. 54, Provincial Insol- 
vency* Act the onus is. in the first instance, on the 

Official Receiver to prove that the dominant or the 
substantial or effective, though not necessarily the sole 
motive which the insolvent had in view was to prefer a 
particular creditor. But this onus is shifted on to the 
creditor or transferee to prove the contrary where the 
insolvent has made the payment or transfer of property 
as the case may be in discharge of an old debt, and 
on the eve of bankruptcy. And where the reason of 
such payment or transfer remains un-explamed it is 
competent for the Court to hold that a pnma facie 
case of fraudulent preference has been established and 
S act on it: A.I.R. 1926 Sind 126, Foil. 107 Ind. Cas. 

210 (Sind). 

c 54 Fraudulent preference — Ordinarily onus is 

nn Official Receiver-Insolvent paying some creditors 
on the eve of bankruptcy— Onus is on msolyenbto prose 
bonafidcs— Reasons for payment enexpa, nod- Court 

may presume undue preference. 93 Ind. Cas. 372- A.I.R. 
1926 Sind 128. 

c 54— Onus of proving transferor’s intention to 
is on Official Receiver-Mortgagor s intention 
in na vims creditors with the mortgage money cant 
shake honest mortgagee. 18 Ind. Cas. 16- A.I.R. 1925 

Mad. 328. 

s 54 -Onus— Question, when material. 

whon ill the circumstances have been ascertained, so 

the part' r have thought fit to ascertam them, 
far as the Par. of bur j cn of proof becomes 

immaterial and the decision must be come to on the 
TSfec f the circumstances so ascertained; and the 
n Sono onus only becomes important if the c.rcums- 

tanoes°arcso ambiguous 'l^'ta satisfactory conclusion 
v i^nossitilc without resort to it. A.l.K. 

1 S 936 A.W^ U49 = l66Ind.Cas. 801. 

5. Fffect of order. 

S 54 — Effect of order. 

The effect of the order ‘^parties 

to restore the status quo on of thc creditors 

concerned. Thc mere •_ () f'the insolvent assigned 
managed to get c ^ r .‘ , ! ,n : nmcnts have been annulled 

in their favour, which ass^gnmems na )iablc to 

subsequently, cannot make n b hc Receiver 

pay thc entire amount of the aeo 913 *-17l 

from their own pocket. A.I.R. 

Ind. Cas. 82. 

6 Fraudulent Preference. 

(a) Test. 

(b) Proof. 

(c) What is. 

(d) What is not. 

(a) Test. 

-S. 54- Fraudulent Preference— Test. 


54 — rrHuuuivi-- • % 

There can be no fraudulent 

imeof ctTectmg a mortgag ^nesdy believed that his 

equently became i s wor th morC than its real 

>roperty was consider.*- f other crc duor> 

vorth and that he could « a1 ^ real test te. ; ot 
n due course ,n less than his liabilities 

£{ %*?!« 846-52 L. W. 

768—1940 M.W.N. 1200. 


54— Fraodalent preference— Determining factors. 

Obiter — It is the dominant intention of a debtor that 
is the determining factor in all cases under S. 54. If a 
debtor transfers a valuable property on the eve of insol- 
vency to a creditor of his, the consideration being the 
past debt due to the creditor, an inference of undue 
preference can legitimately be drawn. But if the debtor 
approaches a creditor for a loan and substantial 
advance is made by the latter who insists, as . a part ot 
tbe same bargaiD, on the payment of the existing debt, 
the debtor consenting to it cannot be said to nave 
voluntarily given preference to the creditor. A.I.R. 1938 
Cal. 417=I.L.R. (1938) 2 Cal. 275=42 C. W. N. 554= 
178 Ind. Cas. 727. 

S. 54— Fraudulent preference— Test. 


The test whether the conveyance amounts to a frau- 
dulent preference under S. 54 is what is the dominant 
or operative motive of the debtor in 
transfer. A.I.R. 1938 Mad 117 = 46 L.W . 895- 
1937 M. W. N. 1219= 0937) 2 M. L. J. 863=176 Ind. 

Cas. 652. 

S. 54— Preference must be fraudulent. 

Wbpre an insolvent does an act not mainly with a 
Vie^to preferTc«di<or but with a view to securing 
<some real or fancied advantage to himself, the transac 
tio™ will not be set aside on the ground of fraudulent 
preference though, mfact,^ -ay ^amount & a 

0937 ) 2 M.L J 3^8=1937 M. W. N. 1090 = 175 Ind. 
Cas. 749. 

c 54 The words “with a view of giving that 

Preference” in S. 54 should be interpreted as 
meaning that what the debtor did was an act of free 
will and that bis dominant intention in Informing that 
act was to prefer such creditor. A.I.R. 1937 All. 4 
1936 A.W.R. 1149 = 166 Ind. Cas. 801. 

g 54— Fraudulent preference — Test. 

In determining tbe nature of the transaction under 
5 54 what thc Court has to see is whether the domi- 
nant motive of the debtor in making the transfer was a 
desire to prefer a particular creditor or some other. 

A.I.R. 1935 Lah. 167. 

S. 54— Motive of debtor. 

Where thc the debtor's motive in giving a mortgage jo 

«: 54— Transfer to bona fide creditor^ Pressure 
r — Validity of transfer— to favour one 

creditor without pressure from him is invalid. 

If i man is insolvent, and disposes of a portion of his 
nronertv in favour of a bona fide creditor although 
upon the eve of bankruptcy, and although this fact be 
known or believed by both parties, it may be a perfectly 
valid and lcnal transaction. To render it invalid, there 
must be a disposition on the part of the insolvent to 
favour that particular creditor, and this is generally 
shown by the fact that the first step or proposal towards 
tbe disposal of thc property in favour of that creditor 
proceeds from the insolvent debtor. But if the creditor, 
although he knew that thc debtor is insolvent, presses 
arid insists upon having a security for his debt, and the 
debtor yields to that pressure and gives the security, 
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although it may be well known to both, at the same 
time that the effect will be to give to that particular 
creditor an advantage over the other creditors of the 
insolvent the transaction is perfectly good and valid. 
A.I.R. 1934 Rang. 208=153 Ind. Cas. 19 (2). 

S. 54 — Undue preference — Test — Insolvent’s 

intention — Transfer to avoid crisis — Vaiidity. 

The mere fact that the transfers have resulted in an 
undue preference in favour of one creditor over the 
other creditors is not necessarily an indication of the 
intention of the insolvent to give such preference; the 
real test of this in each case is the dominant motive of 
the insolvent. The transferee’s intention is immaterial. 

Where a transfer is made not with intent to prefer 
the transferee but to avoid a crisis in the business, it 
is not voidable under S. 54. A.I.R. 1932 Lah. 381 = 
33 P.L.R. 464=137 Ind. Cas. 6. 

S. 54—* Preference*, meaning of. 

The word * preference * imports a free choice and it is 
necessary for the Receiver to prove that the debtor’s 
act was voluntary and not due to extraneous influence 
such as pressuic or threat from the creditor. A.I.R. 
1937 All. 4=1936 A.W.R. 1149 = 166 Ind. Cas. 801. 

S. 54—* Preference*, meaning of. 

In order to come within the statute it must be shown 
that the act of the debtor was a voluntary one, in 
other words, the term ’‘preference” or “ preferring a 
creditor” has always been interpreted as meaning purely 
a voluntary act on the part of the debtor which condi- 
tion could not exist where there was anything in the 
nature of pressure or that which would lead the debtor 
to think that he was compelled to do what he had done. 
A.I.R. 1934 Pat. 526=15 P.L.T. 461 = 1 B R. 78 = 152 
Ind. Cas. 655. 

S. 54 — ‘Preference’ meaning of. 

The word “ preference” imports a free choice, and it 
is necessary for the Receiver to prove that the debtor s 
act was voluntary and not due to extraneous influence 
such as pressure or threat from the creditor. A.I.R. 
1933 Lah. 354 = 34 P.L.R. 436=144 Ind. Cas. 762. 

S. 54 — * Preference *, meaning of — Fraudulent 

preference — Tests. 

The word ‘preference* in S. 54 implies an act of free 
will. An act done under pressure is not an act ot free 
will and to avoid a transaction as a fraudulent prefer- 
ence, it is not sufficient that the creditor was preferred ; 
it must further be shown that the transfer was made 
with the view of giving him preference over the other 
creditors. It is settled law that it is not necessary that 
it should have been the sole view; it is enough that it 
was the dominant or substantial view or “the operative 
effectual view”. If the view to prefer a particular 
creditor was only a secondary view the transaction is 
not treated as a fraudulent preference. In each case, 
the Court is to sec whether the insolvent has preferred 
the creditor, with the dominant view of giving him pre- 
ference over the other creditors. If the dominant view 
in making the transfer was to protect himself trom 
proceedings, the transaction would not be a fraudulent 
preference. 

Where on the eve of insolvency, the insolvent made 
a transfer for which the creditor paid cash in addition 
to a prior debt as consideration, and it appeared that 


the insolvent’s position was far from desperate though 
several suits were filed against him subsequently: 

Held, that the transfer was not a fraudulent prefer- 
ence under S. 54. A.I.R. 1932 Mad. 459=140 Ind. 
Cas. 463. 

S. 54. — Voluntary character — Test of. 

If real pressure is brought to bear by the particular 
creditors who have obtained preferences and the prefer- 
ences are the direct result of that pressure, and that 
pressure is the dominant reason for granting them, the 
act of the insolvent in giving those preferences would 
not be voluntary : 119 Ind. Cas. 708=1929 M.W.N. 
327= A.I.R. 1929 Mad. 471. 

S. 54 — “Preference.** 

A mere payment of a debt by debtor in imminent ex- 
pectation of bankruptcy is not by itself sufficient to 
prove the intention to give preference. The word ‘‘pre- 
ference” involves and imports a free choice and it is 
necessary to prove that the debtor’s act was “volun- 
tary” and not due to extraneous influence such as 
pressure or threats from creditors: 130 P. R. 1919, Foil. 
110 Ind. Cas. 824= A.I.R. 1928 Lah. 744. 

S. 54— Transfer under threat of criminal prose- 
cution. 

The word “preference” imports and involves free- 
dom of choice, and no transfer which is not voluntary 
in the sense that it is free act of the insolvent, is a 
preference which can be deemed to be fraudulent’ and 
valid against the Receiver. Where the proper infer- 
ence to draw from the facts is that in making [the 
transfer to his creditor, the debtor was only doing what 
he felt bound or compelled to do and where it must 
have appeared to him that the alternative to handing 
over was a prosecution for criminal breach of trust, the 
case is not one of fraudulent preference within the 
statute: 43 Cal. 640 and A.I.R. 1926 P. C. 77, Foil. 
113 Ind. Cas. 148 = 30 Bom.L.R. 893= A.I.R. 1928 
Bom. 341. 

b. 54— Fraudulent preference — Preference in return 

for personal benefit. 

A preference given in return for a money payment 
which was made for the benefit of the insolvent per- 
sonally and which would not possibly be for the benefit 
of his business and therefore for his creditors would 
result in preference being given to the man who made it, 
which could only be described as fraudulent. 128 Ind. 
Cas. 589=A.I.R. 1933 Rang. 315. 

S. 54— Preference must be intended and not merely 

incidental. 

In order that a payment made by the insolvent to a 
creditor may be voluntary on his part, it is necessary 
that there should be neither outside pressure nor even 
inward apprehension of such pressure. If preference 
results incidentally and the dominant motive is some- 
thing else, it does not fall within the terms of S. 54 (1) 
of the Act. A.I.R. 1928 P.C. 77; A.I.R. 1928 Bom 
341, Foil. 32 Bom.L.R. 294 = A.l.R. 1930 Bom. 217. 

— _S. 54 — Per Thiruvcnkatachariar, J.— It cannot be 
said that if one the creditors insists on having his money 
and another creditor is content to take a mortgage, the 
granting of the mortgage to the latter would not be 
showing him preference as he was content with less . 
1 19 Ind. Cas. 708 = 1929 M. W. N. 327 = A. I. R. 1929 
Mad. 471. 
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S. 54— Intention of insolvent. 

Every transfer made by a person who is unable to 
pay his debts does not ipso facto become void in the 
absence of an intention of giving the transferee a pre- 
ference over the other creditors. It depends upon 
circumstances which may raise such a presumption, 
114 Ind. Cas. 709 = A.I.R. 1929 Lah. 159. 

S. 54— Dominant motive in making transfer. 

In proceedings under S. 54 what the Court has to 
determine is “was the dominant motive actuating the 
debtor in making the transfer a desire to prefer the 
particular creditor or was it of a different character. 
This is a question of fact. If the Court after inquiry 
finds that the insolvent’s dominant motive in making 
the transfer was to prefer one particular creditor over 
others then the transaction amounts to a fraudulent 
preference and will be set aside. A. I. R. 1928 P.C. 77, 

Foil. 124 Ind. Cas. 213= A.I.R. 1929 Mad. 821. 

S 54 Where the dominant motive actuating the 

debtor was that in making the transfer he was only 
doing what he felt himself bound or compelled to do, 
the transfer is not void as against the Official Assignee. 
107 Ind. Cas. 233 = 30 Bom.L.R. 290=47 C.L.J. 332= 
27 M.L.W. 744= A. I R. 1928 P.C. 77: 54 M.L.J. 337 

(P.C.). 

s 54 Dominant motive must be looked to. 

As regards the question of fraudulent perfereoce, 
the real question is what was the dominant motive o! 
the transfer, or was it to give a preference to the credi- 
tor over the rest. 113 Ind. Cas. 129 = 1928 M. W. N. 
617 = A.I.R. 1928 Mad. 860. 

54 — “Preference”, meaning of. 

The word ••preference-, as used in ! S. 54 doer inot 
connote priority in respect of payment of a debt. That 
no doubt is one meaning ol the word preference , 
but it means in the context, the favouring of one cre- 
ditor to the detriment of others. In the sense of one 
creditor being given priority, the result of the transac- 
tion always is a preference of that creditor. Preference, 
in that sense is the occasion for the moving of th- 
Court* undcr’S. 54. The question whether there has 
been a fraudulent preference depends, not “PJ" ^ 
mere fact that there has been a preference but also on 
the state of mind of the person who made it. In other 
words the test is, did the debtor execute the deed will 
a view to protect himself, or with the view to benefit 

the creditor. 

The debtors were heavily involved in October, 1921. 

Thev were threatened with suits and applications f 

attachment and arrest before judgment. They execute 
attacnmeni au f f lw0 creditors on 25tli 

October r, ^n^lhc SJ&f one. there was no. even a 
written demand for payment. 

The debtors closed their place of business on the 
?6th and they were declared insolvents on the Is , 
November. The creditors were not related to the 

insolvents. 

Hold under the circumstances there was fraudulent 
preference The motive that operated on the mind o 
{he debtor's was not safeguarding their own interests 
•rnd the averting of unpleasant consequences. Although 
?n some cases a writ may be pressure, there are cases 

where writs arc of absolutely no !° 

debtor, no terror; and in such cases, the threat of a 
writ or the issuing of a writ ought not to be called pres- 


sure. 91 Ind. Cas. 522=22 M.L.W. 134=1925 M.W.N 
561 = A.I.R. 1925 Mad. 1089=49 M.L.J. 562. 

S. 54 — Crlterien is whether transfer or payment is 

voluntary. 

As regards transfers made in favour of one creditor 
with a view to giviDg that creditor preference over 
others, the criterion in such cases is whether the 
transfer or payment is voluntary. 

Where the dominant motive of the debtor in making 
the transfer was to save himself from exposure or from 
a criminal prosecution, it cannot be held that the trans- 
fer was voluntary or amounted to a fraudulent pre- 
ference. 130 P.R. 1919, Foil. 59 Ind. Cas. 578=3 
L.L.J. 44=A.I.R. 1921 Lah. 274. 


S. 54 — Intention to give preference. 

It is not sufficient to prove that the transfer had the 
effect of giving preference to a creditor; it must be 
proved further that there was the view or intention to 
give that creditor a preference. 63 Ind. Cas. 916=44 
Mad. 818 = 14 M.L.W. 428=1921 M.W.N. 330 = A.I.R. 
1921 Mad. 294=40 M.L J. 570. 

S. 54— (1907), S. 37— Fraudulent preference -Test 

of— Onus of proof. 

Where a transaction is impugned as amounting to 
fraudulent preference within IS. 37 of the Act it is not 
sufficient to -prove that it took place within three 
months of the insolvency and that in fact it had ti c 
effect of giving preference to the transferee, but it has 
to be shown positively that the transfer was made with 
a view to prefer the creditor to whom it is made. The 
burden lies on the receiver or the creditors who im- 
pugned the transfer to make out that the* transfer was 
made with a view to give preference. 37 M.L.J. 246= 
10 L.W. 354 = (1912) M.W.N. 576 = 53 Ind. Cas. 642. 

S 54— (1907), S. 37- Fraudulent preference— Pay- 
ment to creditor on the eve of bankruptcy— Presump- 
tion. 

To avoid a payment as a fraudulent preference it 
must be shown that the dominant view of the insolvent 
was to prefer a particular creditor over the others, n 
it is established that the payment is made or the 
deblors* own accord and not in the ordinary course o 
business and without any sort of pressure being brought 
lo bear upon him and that the debtor was on th« -en oT 
bankruptcy, the onus shifts on to the creditor to sly w 
that the payment was not made with a view to prefer 
him. 130 P.R. 1919 = 53 Ind. Cas. 421. 

S. 54— (1907), S. 37— Fraudulent preference— Tests 

°f. 

S 37 requires four conditions for its operation--! 1) 
, hc debtor must be unable to pay his debts as thev 
become due; (2) the transfer must be in favour of a crcdi- 
tor;(3) the debtor must have acted with a view to giving 
that creditor a preference over other creditors; (4) the 
debtor must be adjudged insolvent on a petition pre- 
sented within three months from the date of the 
transfer Where in the case of a transfer for a fair 
value the first, second and fourth conditions stated 
above |thc present the transfer does not J>£ cor ™' JJJ'J 
under S. 37 merely because the transferee did not believe 
that it was possible for the debtor to pay of all his cre- 
ditors with the money obtained bv the transferor dm 
not see to the disposal of the money by the bettor 
The question whether there has been fraudulent pretc 
rence depends, not upon the mere fact that there nas 
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been a preference but also on the state of the mind of 
the person who made it. Where a transfer in favour of 
a creditor has been made under pressure it is not made 
with the view of giving preference to ihe creditor. 41 
Ind. Cas. 399 (Cal.). 

S. 54 (1907), S 37 — Companies Act, 6 of 1882, 

S, 213 — Fraudulent preference explained — Plea not 
to be set up except in insolvency court. 

To support the plea of fraudulent preference it must 
be shown ihat the object was to give preference to 
same particular creditor for preventing reteable distri- 
bution amongst all the creditors and no such inference 
can be drawn where a creditor presses his debt and 
payment is made to avoid the pressure. 

A plea of fraudulent preference set up by a debtor, 
not in the interests of the creditors in general, but to 
avoid his own obligation is of no avail except perhaps 
in Insolvency Court. 10 S.L.R. 123 — 37 l n «- Cas. 250. 

S. 54— (1907), S.37— Fraudulent transfer— Inten- 

tion of transfer— Transfer under pressure— Trans- 
fer under threat of Civil or Cr. Proceedings. 

Mere suspicion that the transfer was a fraudulent 
preference is not enough to invoke the provisions of 
S. 37. Whether a transfer comes within S. 37 depends 
upon the state of mind of the transferor. Intention 
here docs not mean legal intention but the real intention 
working in the mind of the transferor. A previous oral 
agreement to mortgage sufficient property mav remove 
a mortgage given later out of the scope of S. 37. trans- 
fer in favour of a creditor which is the result of real 
pressure brought to bear on him by the creditor or in 
performance of a previous enforceable agreement does 
Sot come under S. 37 - A transfer by a debtor brought 
out by threats of Civil suits or criminal proceedings is 
an act to be impugned under S. 37 - 43 Cal. 640 — 20 

C.W.N. 420=33 Ind. Cas. 548. 

s. 54_(. 9 07), S. SV-Fraudulo”. pref.renc.v- 

Predominant motive of debtor. 

. J under S 27 whether a transfer by the 

In deciding under b. 37 ^ ^ g . yc prcfcrence to 

insolvent was made . the predominant motive 

s. 54 — (1907)* S 37 Preference Implication 

of. 

J ‘Preference’ in section 4 (c) of the Act 
The word P f rhoicc and free will. Where money 

implies f rC< * do ™ under a prior arrangement, there 

1 : r'u«.icn C o 7 ?rdu£n. preference. , , A.L.J. 545 = 
20 Ind. Cas. 395 * 


s ,j 4 fraudulent preference— Creditors 

knowledge, necessity of. ^ 

, ...nt law both English and Indian, a* 

Under the P rescnt * thr r act that the preferred cre- 

to fraudulent * G f the debtor’s intention to 

ditor had no knowledg^o^Jhe^^^.^ AJR 

prefer him dor 8 no * M.W.N. 316= 1 59 * nd - 
Mad. 300 = 4' L VV * 3j j:> 

Cat. 54 !• 

, S 2-7 (1)— Fraudulent preference 

Z^od wth* S - «->•«*“>“ “ c " di,or - 

Four condition* ‘hat have ^ be ^ ■ 

transfer by a debto Y down. The onus of 

avoided under S. 37 0 )» arc 

12 F. Y. £>• 89. 


proving a fraudulent preference is on the Receiver even 
if debtor was insolvent at time of payment and knew 
himself to be so. To determine the question whether a 
person U able or unable to pay his debts as they become 
due, a transaction in favour of a creditor will be set 
aside if the dominant view is proved to be to give that 
creditor a preference over other creditors. The proper 
test to ascertain whether the dominant view is “ was 
the act done voluntarily ”. The state of debtor’s mind 
is the prominent consideration in every case under S. 37. 
Good faith of the creditor affords him no protection if 
the intention of the debtor to give him a preference 
is established, although under sub-S. (2) of S. 37 good 
faith will be a protection to a purchaser from the creditor 
of an insolvent. 19 C.W.N. 1 57 == 2 * C.L.J. i 67 =2 9 
Ind. Cas. 128. 

S. 54 — In annulling a transfer on the ground of 

fraudulent preference, it is the intention of the insolvent 
alone that is relevent and not that of the transferee. 
109 Ind. Cas. 37o = A-I-R. 1029 Lah. 79. 

S. 54— In a case of fraudulent preference, it is not 

necessary for the Official Receiver to make out that the 
property alienated was undervalued. The gist of fraudu- 
lent preference lies in preferring one creditor to another 
when the insolvent is unable to meet his liabilities fully. 

In such cases the Official Receiver has only to make out 
the intention of the insolvent. The intention or motive 
of the transferee is immaterial. Even if the creditor 
has taken a bona fid© sale from the insolvent in dis- 
charge of a debt to him that does not make the tran- 
saction a valid transaction if the intention or the view 
of the insolvent is to prefer that creditor to others. 92 
Ind. Cas. 726 = 23 M.L W. 10=1926 M.W.N. 124 — 

A I.R. 1926 Mad. 338. 

6. (b). Fraudulent preference— Proof 

S. 54 — Intention — Principles determining. 

In iudging intention under S. 54, it is not permissible 
to invoke the aid of the principle that the intention of 

a person must be judged by the obvious and natural 
consequences of his acts. The dominant intention in 
the mind of the insolvent must be found to have been 
actually to prefer a creditor. The bare fact that the 
creditor hasactually received a preference in the disposal 
of the insolvent’s estate is not enough. AT R. 194 * Mad. 
274 = (1940) 2 M L.J. 846 = 52 L.W. 768 = 1940 M.W.N. 

1200. 

S. 54 — Determination of intention. 

“ Intent to defeat or delay the creditors ” or having 
a “ view to give preference to a creditor ” are mental 
acts and can only be determined if one looks into the 
surrounding circumstances. A. I.R. * 937 P at - ' 34 =I 7 
P.L.T. 857 = 3 B.R. 397 = 1 60 Ind. Cas. 140. 

— — S- 54— Intention— Inference. 

The only substantial fact that the transaction was 
effected by the debtors when they were in imminent 
expectation of bankruptcy by itself is not sufficient to 
prove the intention to give fraudulent preference A.I.R. 
V937 All. 4=1936 A.W.R. 1149=166 Ind. Cas. 801. 

S. 54 — Fraudulent intent — Evidence. 

Evidence of other acts of preference in favour of other 
creditors, committed by the debtor shortly before or 
aficr the transaction impugned is admissible to show the 
debtor’s intent. A.I.R. *937 N a K- U7 = IL R . 0937 ) 
Nag. 78=167 Ind. Cas. 833. 
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S. 54 — Fraudulent preference — Evidence. 

There is a distinction between the effect of undue 
preference of one creditor in a transaction where there 
is no question of bankruptcy and the effect of such 
preference with reference to a transaction where the 
transaction can be challenged in bankruptcy pro- 
ceedings. 

Mere suspicion is no ground on which to rest a 
judicial decision and in fact is a treacherous ground for 
legal decision. A.I.R. 1933 Cal. 689 = 37 C.W.N. 
675 = 147 Ind. Cas. 449. 

S. 54 — Question of fact Object of transfer. 

The question as to whether the object of the transfer 
was to give preference to one of the creditors 16 a matter 
of inference from the circumstances of each case and is 
essentially a question of fact. A.I.R. 1933 All. 431 = 1933 
A.L.J. 504=143 Ind. Cas. 609. 

S. 54 — Intention of insolvent — Duty of Court. 

The Court has to decide what was the intention of 
the insolvent on the date of the transfer, and the docu- 
ment by which the transfer was made must be looked 
at for the purpose of seeing what was the prima facie 
intention of the insolvent A.I.R. 1931 All. 142 = 1931 
A.L.J. 26=135 Ind. Cas. 117. 

S. 54 — Intendon of insolvent — Material date. 

Preference — State of mind insolvent on date of payment 
and not prior to it is to he considered. 32 Bom. L.R. 
294 = A.I.R. 1930 Bom. 217. 

S. 54 — T ransfer or payment to one creditor is not 

“preference” unless made with intention to give undue 
advantage to that creditor over others — What that 
intention was is to be decided from circumstances of 
each case. 119 Ind. Cas. 708=1029 M.W.N. 327 = 
A.I.R. 1929 Mad. 47 1 - 

S. 54 — Pressure by several creditors — Payment 

made to one — No inference can be drawn that such 
payment was not with intention to defraud other 
creditors — Court, while considering whether payment 
was made due to pressure, cannot enter into question 
of degree of pressure. 1919 M. W. N. 327 = A. I. R. 
1929 Mad. 471. 


(c) What is. 

S. 54 — Fraudulent preference — Circumstances 

pointing to— Sale practically of all property. 

The residence of the transferee creditors in the 
village of the insolvents can be no ground for 
inferring an intention to prefer when practically all the 
creditors of the insolvents also lived in the same village, 
nor can the execution and registration of the sale-deed 
in favour of the transferee at a place where both parties 
resided instead of at a place where it should ordinarily 
have been registered be evidence by itself of such 
intent- 

The insolvents’s financial condition was so hopeless 
that any threat or pressure of the creditors could have 
had no influence on him The creditors were aware of 
this condition and were demanding payments for some 
reason which had not been affirmatively subitantiated. 

I he insolvent sold most of his properties to one of the 
creditois in partial discharge of the debt due to him. 

1 he sap- had an effect of giving him a preference over 
other creditors. 


Held, that an intention to prefer the transferee 
creditor over other creditors could properly be inferred 
in the circumstances of this case in the absence of 
any reason why the insolvent sold practically alibi* 
property to the transferee when his insolvency was im- 
minent. A.I.R. 1941 Mad. 796=54 L-W. 259= 
1941 M.W.N. 735= (1941 )-2 M.L.J. 810=202 Ind. Cas. 
no. 

S. 54— Held, on facts that there was fraudulent 

intention, and the transfer* were with a view of giving 
preference to certain creditors. A.I.R. 1 937 All. 4 = 193 ® 
A.W.R. 1149=166 Ind. Cas. 801. 

S. 54 — Circumstantial evidence. 

The facts that an insolvent executes a mortgage in 
favour of one of his creditors, eight months after the 
execution of the pro-note in lieu of which the mortgage 
is executed, and there is no threat or pressure of any 
sort and the creditor is related to the insolvent are 
sufficient to show that the insolvent executed the 
mortgage with the intention of preferring that creditor. 

A.I.R. 1937 Nag. 197=1. L.R. (193 7 ) N a g- 4 ° 3 =i ®9 
Ind. Cas. 688. 


S. 54 — Inference from circumstances. 

If a man who is in serious pecuniary difficulties, his 
debts surpassing his assets, transfers a considerable 
portion of his properties or transfers properties in 
favour of come of the creditors having made no provi- 
sion for the payment of debts due to others, perhaps a 
Court may come to the conclusion that the transfer* 
were made with intent to defeat or delay the creditors 
or with a view to give preference to a particular 
creditor. A.I.R. 1937 Pat. 134=’ *7 P L.T. 857 = 3 B.R. 
397=168 Ind. Cas. 140. 


54— Debtor mortgaging whole property with 

Ictidoua consideration- Preference, if made out 
-Mortgagee persuading insolvent to give undue 

reference. 

Where the debtors mortgage the whole of their 
roperty with the understanding that two fictitious 
mounts the mortgage amount and the amount ad- 
anced by the mortgagee should be part of the con- 
idc ration, so that the total amount of the mortgage 
ioney be nearly equal to the value of the property 
.nd the other creditors may not be able to recover 
heir debts to any appreciable extent by sale of the 
quity of redemotion, the case is one in which the 
insolvents transferred practically the whole of th«r 
mmovable property with a view to 
o one of their creditors over the others. I! tne 
>bjert of the insolvents is to give undue preference <0 
,nc of their creditors in consideration of a fresh ad- 
vance the fact that the mortgagees were able to 
tersuade the insolvents to give such preference will 
,ot affect the matter and S. 5* will apply. A.I.R. 

036 All. 489=1936 A.L.J. 698 — 1936 A.W.R. 585— '63 


S_ 54 — Fraudulent preference — Intention — In- 
ference of. 

Where a payment is made shortly before a petition 
for insolvency is put in, there is an intention of undue 
preference. A.I.R 1935 Cal. 190 = 60 C.LJ. 253. 

Sb. 54, 53— Advance of fresh loan when giving 

preference to the creditor — Effect of. 

Where a creditor, at the time of receiving a fraudu- 
lent preference by way of mortgage from a debtor in 
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embarrassed circumstances, advanced a fresh loan to 
the debtor : 

Held, that though the transaction could not be strictly 
viewed as a fraudulent preference within S. 54 of the 
Act so far as the fresh advance was concerned, yet it 
could be avoided under S. 53' of the said Act even in 
respect of the fresh advance. A.I.R. 1935 Mad. 246= 

1934 M.W.N. 801 = 155 Ind. Cas. 61 1. 

— — S. 54 — Fraudulent preference — What is. 

Where a debtor who was in embarrassed circums- 
tances being pricked in mind on account of the refrac- 
tory conduct of some of the creditors who declined to 
reduce the interest as desired by him created mortgage 
practically over his entire property in favour of one of 
them giving him a vindictive preference with a view 
to punish the other creditors: 

Held, that the transaction came within S. 54. A.I.R- 

1935 Mad. 246=1934 M. W. N. 801 = 155 Ind. Gas. 

61 1. 

S. 54— Fraudulent preference — What is. 

Where, at a suggestion from the debtor and not by 
pressure by a creditor, the debtor mortgaged his pro- 
perties to the creditor who was only too pleased to ad- 
vance a little more money in order to secure the debts 
which may or may not be proved to have been in- 
curred: 

Held, that the transfer should be annulled under 
S. 54. A I.R. 1935 Rang. 316=158 Ind. Cas. 638. 

S. 54 — The execution of a mortgage for a sum 

more than double of what was really due to a near 
relative points both to the dishonest intention of the 
alienor to give undue preference to his creditor and to 
the mala fides of the alienee who obviously reserves 
the extra consideration for the concealed benefit of 
the insolvent and S. 54 applies to such cases. A.I.R. 
1933 Lah. 856 =35 P.L.R. 171 = 147 Ind. Cas. 262. 


insolvent is transferred is not found in the Provincial 
Insolvency Act which specifically sets forth that a cer- 
tain intent is necessary to bring the act within the 
meaning of the statute. A.I.R. 1933 Rang. 216=147 
Ind. Cas. 1 195. 

S. 54 — Fraudulent preference. 

In the case of a transfer of a man’s whole assets to 
one creditor for no reason whatsoever, a fraudulent 
preference must be deduced. 128 Ind. Cas. 589 = 
A.I.R. 1930 Nag. 315. 

S. 54 — The re-payment of the debt not actually 

due by a person in insolvent circumstances amounts to 
undue preference. 83 Ind. Cas. 246 = A.I.R. 1925 Nag. 

225. 

S. 54 — (1907), S. 37 — Transfer within three 

months. 

Where a sale is effected within 3 months of the in- 
solvency in consideration of the balance A the account 
due since over 2 years to the purchaser— creditor the 
transaction may be void under S. 37. 69 Ind. Cas. 
566=A.I.R. 1922 Nag. 260. 

S. 54 — (1907), S. 37 — Fraudulent preference — 

Effect of T.P. Act, S. 53 — Difference between. 

Where a debtor being unable to pay his debts mort- 
gaged his whole assets to some of his creditors by which 
the debts were discharged some of them being upon 
Hundies which had not become due and the other 
creditors applied for adjudging the debtor insolvent. 

Held, that the act of the debtor amounted to a 
fraudulent preference and that the transfers should be 
set aside. 

In a case under S. 53 of the T.P. Act actual fraud 
must be proved but in a case under S. 37 of the In- 
solvency Act it is enough to show that there was a pre- 
ference by the debtor of one creditor over another. 18 
P.W.R. 1912 = 26 P.L.R. 1912=13 Ind. Cas. 68. 


S. 54 — Insolvents assigning all their valuable 

movable assets to relation — Transaction held, 
fraudulent. 

Where the insolvents assigned a promissory note to 
a relation of theirs three days before filing an applica- 
tion for adjudication, in liquidation of a debt alleged 
to be due to him, and it was proved in proceedings 
under S. 54, Provincial Insolvency Act, for annulment 
of the transaction at the instance of the Official Recei- 
ver that the assignee did not make any demands on 
the debtors for payment while some of the other cre- 
ditors were executing decrees against them and others 
making pressing demands by letters and tejrgrams, and 
it also appeared that the assignment consisted of the 
only valuable moveable assets of the insolvents: 

Held, that it was elear that the transaction was not 
entered into in good faith and that the dominant in- 
tention of the debtors was to give the assignee fraudu- 
lent preference over the other creditors. A. I. R. 1933 
Lah. 620=145 Ind. Cas 874 (1). 

S. 54 — Transfer under pressure — Transfer of 

whole property — Presumption as gto intent in 
English law — Applicability to India. 

A perfectly bona fide transfer not with the object 
of preferring one creditor to another but on account 
of the pressure exerted by that creditor for the satis- 
faction of his debt is not a fraudulent transfer within 
the meaning of S. 54, when there is no suggestion as 
to relationship between the parties or as to collusion. 

The English Law as to the presumption as a matter 
of law as to the intent when the whole property of the 


(d). What is not. 

S. 54 — Attachment whether pressure in law. 

Actual attachment of debtor’s property by some of 
his creditors is such a pressure as would take out the 
transfer out of the purview of S. 54 - , 94 I Mad. 274 = 
1940 M.W.N. 1200= (1940) 2M.LJ. 846 = 42 L.W. 768. 

S. 54— Fraudulent preference — What is not. 

So long as there is threat of civil proceedings to 
avoid which the debtor makes the alienation in favour 
of one of the creditors and so long as his dominant 
motive is not to fraudulently prefer a particular credi- 
tor, the validity of the alienation cannot be challenged 
under Ss. 53 and 54. A.I.R. 1940 Mad. 228 = 50 L.W. 
771 = 1939 M.W.N. i245 = (i94o)-i M.L.J. 786 = 188 
Ind. Cas 208. 

S. 54 — Transfer under pressure- 

A person was appointed guardian of a minor under 
the Guardians and Wards Act. The guardian com- 
mitted a breach of trust and misappropriated his 
ward’s funds. The ward, having attained majority, 
applied to Court for directions against his guardian 
complaining about the misappropriation. The guardian 
admitted the breach of trust and offered to convey his 
immovable property to get released from his obligation 
and executed a sale-deed of the property in favour of 
the ward. The guardian was subsequently adjudged an 
insolvent: 

Held, that the transfer of property by the guardian 
did not amount to fraudulent preference. A.I.R. 1938 
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Mad. 177=46 L.W. 895 = 1937 M.W.N. I2i9=(i937) 

2 M.L.J. 868 = 176 Ind. Cas. 652. 

S. 54 — Fraudulent preference — What Is not. 

A debtor must not, of his own mere motion, without 
pressure or application, give a security to a creditor on 
the eve of bankruptcy, and if he does, that is a fraudu- 
lent preference. But if there be any pressure or negotiation 
for a security on the part of the creditor, then the fact 
that the creditor knows the debtor to be in embarrassed 
circumstances is no objection to the validity of the 
security. 

The debtor mortgaged a portion of his assets which 
was not a substantial portion to one of his creditors. 
The evident object was to relieve himself from the 
pressure of such creditor to carry on his business as 
before and it was found that he had not sold the good 
will of the firm or shops or buildings: 

Held, that there was no fraudulent preference. A.I.R. 
1935 Cal. 650 = 158 Ind. Cas. 1017. 

S. 54 — Transfer under pressure of suit. 

A transfer made under pressure of a suit is beyond 
the purview ofS. 54. A.I.R- >935 Lah. 167. 

S. 54 — Held on facts there was no preference. 

The alienee Bank had already obtained a decree 
against debtor and in executing that decree, it had 
attached the sheep and goats of insolvent debtor who 
was a butcher. It was then that he settled matters 
completely with the Bank and mortgaged his house to 

them: 

Held, that the Bank was pressing its debtor and in 
order to be able to obtain his sheep and goats for 
commercial purposes, he mortgaged his house to it. It 
could not be said that he did it with a view to give the 
Bank preference over the other creditors. A.I.R. 1934 
Lah. 994=37 P.L.R. 155^*54 I« d - Cas - 5 6 - 

S. 54— Fraudulent preference — What is not. 

Where a debtor in insolvent circumstances gives 
security to a creditor in pursuance of a previous con- 
tract to do so. the security is not an act of fraudulent 
preference and cannot be attacked. A.I.R. >934 Mad 
294 = 1933 M.W.N. 1049 = 39 L.W. 449=150 Ind Cas. 

339- 

S 54— Where the debtors, being pressed by some of 

their creditors, proceed in the course of their business 
to borrow money for payment of their debts, it cannot 
be said that it is an act of preferring one creditor or 
some creditors over the whole body of creditors. The 
question of preference is always question of fact. A.I.R. 
1934 Pat. 526=15 P L.T. 461 = 1 B.R. 78= 152 Ind. Cas. 

6.55- 

S. 54— Grant of mortgage to one of the cre- 
ditors. 

Per Thiruvenkatachariar, J. — Creditois, who from 
the outset bargain for their debtors giving security for 
their debts, have a right 10 insist on security being 
given 10 them for their debts and the act of the * ns °*" 
vents in executing mortgages to such creditors would 
not amount to fraudulent preference, even when other 
creditors arc equally pressing for payment of their 
money. 119 Ind. Cas. 708=1929 MAV.N. 327=A.I.R. 
1929 Mad. 471. 

S. 54— One creditor threatening debtor with iniol- 

veney proceedings — Debtor therefore entering into 
arrangement with that creditor— Such arrangement is 
not fraudulent preference. 117 Ind. Cas. 563=6 Rang, 
536 = A.I.R. 192b Kang. 302. 


S. 54 — Intention of debtor — Real object to gain 

advantage to debtor and not to prefer creditor — 
No preference. 

4 

To constitute a fraudulent preference within tne 
meaning of S. 54, the Court must be satisfied that the, 
dominant or substantial motive was to prefer the credi- 
tor and was not to obtain some advantage to the deb- 
tor. Where it was found that the debtor was in need 
of money that he went to mortgagee and asked him 
to advance a sum of Rs. 1800 who told him. that he 
would not make the advance until his previous debt 
was secured and unless sufficient security was given 
for the new advance which he desired him to make 
and that the debtor agreed to the suggestion and pro- 
bably in an endeavour to keep his business afloat as 
long as possible he granted the mortgage, Held, that 
these circumstances clearly show that the real intention 
of the debtor was not to prefer one creditor to other 
creditors but to gain a substantial advantage for himself 
and that the transfer was not fraudulent. 75 Ind. Cas. 

86i=A.I.R. 1924 Lah. 686. 

S. 54 — An insolvent was unable to pay his creditors 

and had stopped a considerable portion of his business. 
He was all the while making genuine effort to set right 
his financial position without admitting defeat. In such 
cirrumstances his bankers, who had a legitimate grie- 
vance against him, exerted a severe pressure on him; 
whereupon the insolvent executed a registered security 
bond within three months prior to the date of his being 
adjudicated an insolvent. 

Held, that the security bond was not executed with 
a view to giving the bankers a preference over other 
credtiore within the meaning ofS. 54. 124 Ind. Cas. 

2i3=A.I R. 1929 Mad. 821. 


5 54 — Debtor’s Intention Is thc^ do min a n t 

factor in deciding fate of tbe transaction. 

S. 54 does not avoid a transfer merely because its 
effect is to give one creditor preference over other 
creditors but makes the intention of the debtor the 
dominant factor in deciding the fact of the transaction. 

Where the debtor unable to meet his liability and 
in need of further accommodation, approached the 
creditor and asked him to make a loan, intending 
thereby to benefit himself and not the creditor. 


Held, 

view of 
creditors. 


that the transaction wai n t effected with a 
giving the creditor a preference over other 
92 Ind. Cas. 296=A.I.R. 1926 Lah. 231. 


S. 54— Transfer to save himself from ex- 
posure and from Court proceedings, «s not 
fraudulent preference. 

Where the debtor in order to save himself from 
exposure and from proceedings m Court and in order 
to Appease the Ludhiana Mills Company, one of the 
creditors, made equitable mortgage in favour of the 

Company. 

Held under these circumstances the mortgage cannot 
be said to be created with a view of giving preference 
to the Company over the other creditors. (3 Lah. L.J. 
u Foil.). 75 Ind. Cas 44i=AI.R. 1923 I- ah * 6 52. 


S. 54— Intention not to prefer but to obtain 

cash. 

Where the real intention of the debtor is not to prefer 
any creditor but to obtain cash which could not t>e 
obtained unless he transferred property, the transfer u 
not fraudulcnt^preference. 62 Ind. Cas. 732—43 At . 
4 2 7=*9!A.L J. 24<>=A.I.R. 1921 AH. 41. 
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S. 54— (i9<>7), s. 37— Preference—' Transfer for 
consideration to all the body of creditors except 


one. 


A sj*1c of land for consideration even though made 
with a view to exclude the particular creditor in favour 
of the other creditors is not bad as intended to defraud 
creditors generally. 33 Ind. Cas. 695 (Mad.). 


S. 54— (1907), S. 37— Leas? for consideration. 

Lease of occupancy holding granted for reasonable 
rent shortly before filing petition of insolvency is not 
fraudulent under S. 37. If transaction is only colou- 
rable, it i< void and the property can be placed in the 
hands of the Receiver. 38 All. 37— *3 A.L.J. 1064= 
31 Ind. Cas. 716. 

7. Interpretation. 

(a) Creditor. 

(b) Transfer. 

(c) “Void*’. 


fraudulent preference under S. 39. By the Division 
Bench. — A creditor can move the Court to set aside a 
sale by the insolvent. But the court should not hear 
the application unless due notice is given to the 
Official Receiver. 40 Mad. 783=32 M.LJ. 253 = 0917) 
M.W.N. 238 = 21 M.L.T. 225=5 L.W. 830=38 Tnd. 
Cas. 783 (F.B.). 

S. 54 — (1907), S. 37 — Creditor — Surety or Accom- 
modation acceptor 

A surety or an accomodation acceptor is a contingent 
creditor; but he is not a creditor who can be fraudulently 
preferred under S. 56. 32 Ind. Cas. 795 (Mad.). 

(b) “Transfer* 

S. 54 — Transfer, meaning of. 

The word ‘transfer’ in S. 54 means a valid and effec- 
tive transfer which could only take place after registra- 
tion and not by mere execution of document. A.I.R. 
1938 Nag. 454 = 1. L.R. ( 1939 ) Nag. 377=178 Ind. 
Cas. 479. 


(a) “Creditor’*. 

S. 54— Construction. “Creditor*’. 

The word “creditor” in S 54 means any person 
who at the date of payment or transfer is entitled, if 
bankruptcy supervenes, to prove in the bankruptcy and 
share in the distribution of the bankrupt’s estate. 113 
Ind. Cas. 8i3 = A.I R. 1928 Rang. i*6. 


S. 54— “Creditor”, meaning of. 

A new creditor, who only becomes a creditor in res 
oect of the transaction which gives rise to the question 
as to whether it was a fraudulent preference, can be a 
creditor within S. 54 , ^ for example, where a transac- 
tion consists of two independent parts, (1) the consi- 
deration passing to the debtor, thereby creating a debt 
from the debtor to the creditor, and (2* then the debtor 
independently and voluntarily makes a transfer in 
resoect o f the debt. But where the transaction which 
results in the transfer is one transaction complete in 
that view cannot apply. 62 Ind. Cas. 732 = 43 
All. 427= 19 A.L J. 240 = A.I.R. 1921 All. 41. 


^ ‘Creditor’ — Secured creditor. 

A secured creditor is noi 
contemplation of the term as used m section. 37 0 

bid cL. 323=27 C.W N. 816 = A.I.R. 1923 Cal. 68 q. 


a ‘creditor’ within the 
used in section. <7 80 


c. c a. A secured creditor is a creditor within the 

meaning of S. 37 of the Act - 68 Ind * Cas - 4 fi o = A.I.R. 

1 922 Nag. 235. 


;. 54— ‘Creditor’— Surety. 

A surety, as such is clearly a creditor of the insol- 


vent He is clearly a creditor as soon as he pays the 
money on his behalf. Where the insolvent was unable 
to nav his debts in full as they became due from his 
own money, and the person in whose favour the transfer 
was made as a creditor, and the effect of the agree- 
ment to transfer was to pay the transferee the major 
oortion of the debt due to him by the transfer, so that 
the proper. ies might not go into the general fund to 
be divided ratcably amongst all his creditors. 

Held the transfer is void as a fraudulent preference. 
79 Ind/ Cas. 813 = 2 Bur. L.J. 52 = A.I.R. 1923 Rang. 

J49- 


S. 54— (i 9 o 7 ), r S. 37— Creditor- Surety. 

A surety for th ° payment of a debt by the insolvent 
is a creditor within S. 37 and a sale to him is a 


(c) “void”. 

S. 54 — ‘Void’, meaning of — Transfer that may 

be deemed void under S. 54 — Whether void ab 
initio — Transferee, if in lawful possession until 
transfer is set aside — Liability for mesne 
profits. 

The word ‘void’ in S. 54 means ‘vo'dable’. It is 
clear from sub S. (2) of S. 54, that a transfer that may 
be deemed void under this section is not necessarily 
void ab initio and it ig void only as against the 
Receiver while remaining valid as between the parties 
to the transaction. Consequently, such a transfer is 
not void ab initio, but is merely voidable. The transfer 
is valid until set aside and being in lawful possession, the 
transferee is not liable for mesne profits. A.I.R. 1938 
Nag. i39=3i N.L R. i78Sup.= i6i Ind. Cas. 689. 

S- 54 — (*907), S. 37 — ‘Void’ meaning of. 

The Official Receiver cannot object to the execution 
of a decree by a transferee under O. 21, R. 16, C- P. C. 
unless he has obtained an ordei of Court under S. 37. 
The term ‘void’ in the section means only voidable. 
38 Ind. Cas 231 (Mad ). 

8. Limitation. 

S. 54 — Limitation. 

An application under S, 37 of Act 3 of 1907 is not 
governed by Art. 1 8 • of the Limitation Act. According 
to the wording o« S. 37, if the High Court chooses to 
take action itself under that section it i* not bound by 
any period of limitation. Therefore the fact that the 
Court was moved to take action by the Receiver makes 
no difference. The Court if it so desires can take 
action under S. 37, at any time during the pendency of 
the proceedings, when a transfer open to objection 
under the said section is brought to its notice and 
therefore there is no reason why the Receiver should he 
restricted by Art. 181 of the Limitation Act in moving 
the Court to take action. Obiter : Even assuming Art. 

1 8 1 to be applicable the right to move in the matter 
accrued to the Receiver from day to day as loner as 
die proceedings continued. 69 Ind. Cas. 403 = A.I.R. 
1 924 Lah 33 x. 

9. Mesne profits. 

S. 54 — Application under, by Official Receiver 

— Transfers by insolvent prior to adjudication 
set aside — Subsequent application by Receiver for 
mesne profits and inteiest against transferee 
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held not barred by res judicata — Receiver held 
entitled to mesne profits and interest for three 
and six years respectively prior to date of appli - 
cation for same — Limitation Act (1908), Arts. X09, 
x2o. 

On 10th November, 1930, A was adjudicated insolvent. 
In April, 1930, A had sold certain motor buses to B 
for Rs. 10,000 and a motor shed for Rs. 170. On 5th 
April, 1935, the Official Receiver filed an application for 
setting aside the transfers by the insolvent on the ground 
that they constituted fraudulent preferences. The applica- 
tion was dismissed by the District Judge but on appeal 
to the High Court the transactions were set aside on 
1 8th March, 1942. On 17th August, 1943, the Official 
Receiver filed an application for an order directing B 
to pay mesne profits in respect of the shed at Rs. 12 per 
month and interest on Rupees 10.000, the value of the 
buse>, from the date of the alienation. It was contended, 
firstly, that the claim for mesne profits and interest was 
barred by res judicata as it was not raised in the pre- 
vious application of 5th April, 1935 ^ or setting aside the 
transfers and, secondly, under Art. 109, Limitation Act, 
mesne profits could be claimed only for a period of 
three years piior to 17th August, 1943 and under Art. 
120, Limitation Act, interest on R6. 10,000 could be 
claimed only for six years prior to 17th August, 1943 : 

Held that (1) the claim for mesne profits and interest 
was not barred by res judicata. As the District Judge, 
who heard the application of 5th April, 1935 under S. 54 
dismissed it, the question of mesne profit* and interest 
did not arise and in the High Court the only question 
was whether the transactions amounted fraudulent pre- 
ferences and the High Court did not enter into a discus- 
sion of the amount which the Official Receiver was 
entitled to recover as mesne profits and interest, it being 
the intention of the Court that any further questions 
should be first decided by the insolvency Court; 

(2) the plea of limitation was well founded and the 
Official Receiver was entitled to mesne profits only for 
three years prior to 17th August, 1943 and to interest 
on Rs. 10,000 for six years prior to that date. A.I.R. 

194b Mad. 207 = (1945) 2 M.L.J. 557 = 1 915 M.W.N. 772 
= 58 L.VV. 665=224 Ind. Cas. 636 . 


S. 54— Mesne profits, awarding of— Transac- 
tion set aside as fraudulent. 

Section 54 does not in itself give power to the Insol- 
vency Court to award mesne profits but the Insolvency 
Court has the same jurisdiction as the ordinary Civil 
Courts to pass such orders as equity may require. 
Mesne profits can be granted whenever the other party 
has been in wrongful possession and possession obtained 
by fraud is wrongful. If, therefore, a transaction is set 
aside as fraudulent under S. 54, the Court in its equita- 
ble jurisdiction, attempts to put the parties in the same 
position as if the fraud had not been committed and this 
< an only be done by awarding mesne profits from the 
date of the transaction as if it were a void transaction. 

A.I.R. 1945 Mad. 253 = 1945 M.W.N. 276 = 58 LW - 
260— (1945) 1 M.L.J. 469. 


10. Procedure. 

S. 54— Absence of formal application— Effect. 

When parties have notice and there is thorough investi- 
gation an order passed under S. 54 will not be quashed 
v imply because no formal application was filed. A.I.R* 
1935 Cal. 190 = 60 C.L.J. 253. 

S. 54 — Proceeding under — Continuance after 

annulment of adjudication. 


On an ann ulment of adjudication under S. 43 owing 
to the failure of the insolvent to apply for his discharge 
within the specified time the property of the insolvent 
does not necessarily revert to him. Under S. 37 the 
Court should, in proper cases, order the property to 
vest in the Official Receiver. In this way the insolvency 
proceedings not having come to an end, the proceedings 
started before the annulment by the Official Receiver to 
set aside a mortgage under S. 54 must be deemed to be 
pending, and, therefore, can be continued after the 
annulment. 122 Ind. Cas. 35 1= 5 2 Mad. 648=29 
M.L.W. 649=1929 M.W.N. 489= A.I.R. 1930 Mad. 
278=57 M.L J. 1 16. 

S. 54 — Order anpnlling transfer before adju- 
dication. 

Order, first annulling transfer, and then adjudicating 
debtor insolvent, is not. illegal, though wrong in sequ- 
ence. 109. Ind. Cas. 37o=A.I.R. 1929 ' 9 * 


i,. Right to impeach transfer. 

S 54— Offiicial Receiver alone is the right person 

to complain to Court about fictitious nature on behalf 
of all creditors. 39 All. 152, A.I.R. 1924 Gal. 827; 
A. I. R. 1922 Mad. 246; 2 Pat. LJ. 1 01, Foil. 89 

Ind. Cas. 357=47 AH. 864=23 A.LJ. 792=6 L.R A. 

Civ. 397=A.I.R. 1926 AH. 29. 

S. 54 — A disposition of a Company’s property 

cannot be impeached on the ground of fraudulent 
preference except on behalf of the general body of the 
creditors. 

A person, who is not a creditor of the Bank but only 
a debtor, cannot do so. 59 Ind. Cas. 977 = 2 Lah. 102 
=62 P.L.R. 1921 =A.I R. 1921 Lah. 200. 

12. Transfer beyond three months. 


54 — Transfer beyond three months. 

The creditors of a debtor applied on 15th December, 
1926 that the debtor be adjudged insolvent. The total 
debt payable by the debtor to the two creditors did 
not amount to Rs. 500 On 28th January, , 9 2 7 » b,s 
third creditor was joined. The total debt payable to 
the three creditors then amounted to over Rs. 500. 
The debtor was then adjudged an insolvent. 

Held, that 28th January, 1927 . must b< ? u | £Cn to be 
the date of the petition upon which the insolvent was 
adjudged as such; and transfers more than three months 
before that date could not be questioned under S. 54 
(1). in Ind. Cas. 136=26 A.LJ. 941— A.I.R. 19 28 

All. 676. 

S.54 — Transfer beyond three months Validity. 

In one sense, when one creditor obtains a prefer- 
ence for himself by taking a mortgage or sale it may 
operate to the prejudice of other creditors, but such 
transactions arc perfectly valid unless they art t w.jhu, 
three mmths from the adjudication. Where the pri- 
mary object of the transacuon is to protect himself 
and not to defeat other creditors a creditor is entitled 

to doit. A.I.R- 1915 P-C. 115 *7 8°ra. 322. Foil. 

101 Ind. Cas. 568=39 M.L.T. 485=A.I.R« 1927 Mad * 
1144. 

S 54— Creditor taking security from insolvent— 

Adjudication after three months— No suspicious circum- 
stances— Transaction is valid. 101 Ind. Cas. *53 = 
A.I.R. >927 Mad. 1090. 

13. “Within three months.” 

S. 54— “Within three months’* — Period of 


imitation 


Prov. Insoi. A ct (1926). S. 54 — f3. ‘‘Within three months” 
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The expression “a petition presented within three 
, months after the date of thereof’* in S. 54 is not only 
descriptive of the application but lays down a period of 
limitation. The Court-fees Act is a fiscal enactment and 
is not in pari materia with the Limitation Act. Sec- 
tion 54 prescribes a period of three months for making 
an application for annulment. That application 
must be governed by the principles bearing on the 
construction of the statute of limitation as contra li< tin- 
guished from a fiscal enactment such as the Court -fees 
Act is. A I.R. 1938 Nag. 45 4 =I.L.R. (1939) Nag. 
377=178 Ind. Cas. 473. 

S. 54 — Starting point — Mortgage — Date of ex- 
ecution or registration. 

Under S. 54, the period of three months in the case of 
a mortgage which is compulsorily registrable commences 
from the date of the execution of the deed and not 
from the date of its registration, as on registration, the 
deed takes effect from the date of the execution under 
S. 47, Registration Act. A. I.R. 1938 Cal. 4i7=I.L.R 
(1938) 2 Cal. 275=42 C.W.N. 554= i 7 8 Ind - Gas- 727 - 

a 

S. 54 — Starting point — Date of registration or 

execution. 

The requirement of registration of a document is an 
evidentiary requirement and an unregistered transfer is 
inchoate and is ineffective until registered. But it 
nevertheless exists and when registered operates from 
the date of its execution. The requirement of regis- 
tration is a requirement of form only ; the Registration 
Act looks not to the reality of the agreement between the 
parties but to the form in which that agreement is ex- 
pressed. Once the form nas been supplied, the reality 
of the transaction receives acknowledgment. And, 
accordingly, the period of three months referred to in 
S. 53 Prov. Insol. Act, begins to run from the date of 
execution of the transfer provided it has been properly 
registered within the specified time. A.LR. *937 
446=1937 Rang. L.R. 375 = xf 7 : * Ind - Gas - l26 ( F « B d- 

[Overrules 9 Rang. 263= A. I.R- i 934 F ' an 8 * 216 = 151 
Ind. Cas. 67 °-] 


S. 54— Starting point— Deed of transfer —Date 

of execution or registration. 

For the purpose of S. 54 . the transfer cannot be ante- 
dated by the operation of S. 47. Registration Act. Date of 
the transfer is the date of registration. Consequently, under 
S. S4, a deed of transfer can be impeached even il the 
execution was more than three months before presenta- 
tion of insolvency petition, if the registration is effected 
within the three months next preceding thc Pf e,c "Jf- 
tion of the petition. A. I.R. 1938 Mad. 801=^938 
M.W.N. 291 =48 L.W. 522= (1938) 2 M.L.J. 362-179 

Ind. Cas. 240. 

S 54 — Starting point— Transfer deed. 

The three months’ period contemplated in S. 54 runs 
from the date of registration of the transfer deed, 
because it is by registration that the transfer becomes 
effective and the title passes from the transferor to Uic 
transferee. A.I.R. 1938 Nag. 454=I.L.R. 0939 ) Nag. 


377=178 Ind. Cas. 479. 

c ,6— It would be difficult to say that any 

particular date within period of three months was 
other than “ on the eve of bankruptcy. A.I.R. _I 937 
All. 4=1936 A.W.R- ii 49 ^> 66 Ind - Cas ' 801 (DB) * 


S. 54 -Starting point— Date of registration or 

execution. 

Under S. 54, a transfer can be set aside only if the 
insolvency petition is presented within three months 


after the date thereof, and in case of documents requir- 
ing registration, time must run from the date of the 
registration and not from the date of the execution of 
the deed. A.I.R. 1937 Nag. lg7=I.L.R. (1937) Nag. 
403 = 169 Ind. Cas. 683. 

S. 54 — Starting point — Date of registration or 

execution. 

In the case of a transfer of immovable property o * 
the value of rupees one hundred or upwards, the period 
of three months prescribed in S. 54 should be calculated 
from the date of the registration of the deed of transfer 
and not from the date of the execution of the deed. 
A.I.R. 1933 Mad. 185=37 L.W. 130=64 M.L.J. 
882 = 1933 M.W.N. 312 = 141 Ind. Cas. 101. 

14. Miscellaneous. 

Ss. 54 and 37 — Sale deed executed more than 

three months before insolvency petition — Com- 
pulsory registration within three months — Act of 
the transferor under S. 54 — Sale of property by 
insolvent after insolvency proceedings — Binding 
effect on parties — Effect of annulment of insolvency 
— Set-off — Claims arising out of same transaction 
— Counter-claim made after limitation period — 
Sustainability in case between vendor and vendee. 

Where the transferor had executed a sale-deed 
more than three months before the insolvency petition 
filed by his creditor, and it was shown that he had no 
reason to expect that the creditor would file the petition, 
and although he knew that the document would have 
to be registered he had no reason to think that it 
would not be registered until within three months of 
the filing of the insolvency application, and he was not 
a party to the registration of the deed which was done 
compulsorily within three months before the insolvency 
petition. 

Held, that, under the circumstances the act of regis- 
tration was not an act of the transferor within the 
meaning of S. 54 of the Provincial Insolvency Act. 

There is no statutory prohibition against the sale of 
property by an insolvent after the insolvency proceedings 
have been initiated. The vesting of property in the 
Official Receiver is for the benefit of the creditors and 
so does not purport to affect transactions between the 
insolvent and other persons, except in so far as they 
affect the administration of the insolvent’s estate for the 
benefit of the creditors. As far as the parties to the 
transactions are concerned they are binding on them. 

The effect of the annulment of the adjudication 
relates back to the date of the adjudication 
and is as if no adjudication had taken place, except 
as regards the acts of the Court and the Official 
Receiver which are validated by S. 37 of the Provincial 
Insolvency Act. 

Where at the time when the sale was executed the 
insolvent had every reason to believe that he had a 
title to the property and he purported to transfer the 
whole title to the vendee but on account of subsequent 
insolvency proceedings title could not be conveyed. 

Held, that the transferee became entitled to the 

property by virtue of S. 43 of the Transfer of Property 

Act as soon as the insolvency proceedings had been 

annulled and title restored to the transferor. 

# 

The cause of action for the suit to recover unpaid 
purchase money arose because the sale had not been 
given effect to, in that the consideration for the sale 
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had not been paid. As effect had not been given to the 
sale because possession was not allowed to remain tn 
the hands of the transferee, and was subsequently 
retained by the transferor, the first defendant prayed 
foi a 6Ct-off of the amount due to him as mesne profits 
for the period he was kept out of possession 

Held, that the claims for mesne profits and for the 
unpaid purchase money arose out of the same transac- 
tion, and that they could be set-off against each other. 

The ordinary rule is that a counter claim can only be 
allowed if it is not barred by time. Certain exceptions 
arc recognised such as in accounts between a trustee 
and cestui que trust, or where the claim arises out of 
mutual accounting. But the case of a vendor and 
vendee cannot be brought under the exceptions to the 
rule. I.L.R. (1Q48; Mad. 872=61 L W. 283=1948 
M.W.N. 26 o=A.I.R. 1948 Mad. 430 =(i 94 >) 1 
L J. 290. 

S. 54— Creditor allegiog mortgage by debtor 

as act of insolvency — Subsequent withdrawal of 
this allegation— Adjudication -Official Receiver, 

if estopped from impeaching mortgage. 

Where creditors’ application to adjudicate the debtor 
as insolvent alleged as one of the acts of insolvency a 
mortage effected by the debtor but subsequently the 
creditors withdrew the allegation and relied only on 
the other acts of insolvency and the Official Receiver 
put in an application under S. 54 to annul the mort- 
gage on the ground that it was effected in order to give 
fraudulent preference over other creditors: 

Held, that the Official Receiver who represented the 
entire body of creditors was not bound by the statement 
of the petitioning creditors and that as such, he was not 
estopped from challenging the mortgage. A.I.R. * 933 
Lab. 354 = 34 P.L R. 438=144 Ind. Gas. 782. 


between the parties, when the judgment-debtor has 
nothing in the world to bless himself with and does not 
care whether he has decrees for an unlimited amount 
against him or not. 84 Ind. Gas. too8=A.I.R« *923 

AH. 33. 

S. 54-A — Application for annulment of trans- 
fer by creditor — If competent. 

The restrictions imposed by S. 54-A of the Provincial 
Insolvency Act apply only where a Receiver has been 
appointed in the case. If there is no receiver, any 
creditor can make an applicati mi for annulment of a 
transfer. 30N.L.R. 35 and 9 P. 839, foil. A.I.R. 1931 
Lah. 651, Not Foil. I.L.R. (1950) Nag. 33 * = * 95 ° 
N.L.J. 105. 

— — S. 54-A— Applicability. 

The restrictions placed by S. 5 4- A on the powers of 
a creditor to move the Court to take action under S. 53 
apply only where a Receiver has been appointed. Where 
the Court is summarily administering the estate, any 
creditor may move the Court to take action under 

S. 53 of the Act. A I.R. 1931 Pat. i 4 =g Pat. 839= 
129 Ind. Cas. 129. 

— — S. 54-A — Scope. 

Section 54-A is only an enabling provision 
under which, in a case in which with the leave of the 
Court, any creditor who has proved his debt may file 
an application under S. 53 for annulment of a transfer. 
This does not mean that the transferee is not entitled 
to raise such defence as he could in order to show that 
the application under S. 53 ** not tenable. A I.R. 194 ° 
Nag. 393 = 1940 N.L.J. 420=1. L.R. (1940) Nag. 446= 
190 Ind. Cas. 885. 

ft 

S. 54-A — Creditor’s right to apply. 


S. 54— Moveable property. 

S<> far as moveable property is concerned mere pre- 
ference of one creditor at the expense of another if be 
is not injuriously affected will not make the transaction 
void or voidable under any law cxccpi Insolvency law. 
1 18 Ind. Cas. 401 = A.I.R. 1929 R an S- no - 


S. 54— Enquiry under— Receiver s report is not 

legal evidence. 

The report of the Official Receiver in connection with 
an enquiry under S. 53 or 54 is not by itself legal evi- 
dence. Wherever it was intended by the legislature 
that the « eport of an Official Receiver should be treated 
as evidence in the case, an express provision is made in 
the section dealing with that matter, e.g., in Ss. 38 and 
42 on which a finding could be based. 89 Ind. Cas. 
357=47 All. 864=23 A.L.J. 792 = 6 L.R. A. Civ. 397 = 
A.I.R. 1926 All. 29. 

S..54 — (1907), S. 37— Sale before adjudication — 

Evidence at insolvency proceedings — If can be 
used against purchaser. 

In impugning a sale under S. 37 ol the Act evidence 
given u the insolvency proceedings can he used against 
the pun baser, though lie was not a party thereto. 23 
Ind. Cas. 597 (Mad.). 


— S. 54 — Decree 
Receiver. 

A decree obtained against the judgment-debtor is 
not binding against the Receiver in insolvency. There 
is always a possibility of its having been collusive 


against insolvent — If binding on 


A creditor cannot take action under S. 54-A, after the 
insolvent has been given an absolute discharge. A.I.R. 
1 943 Mad. 592 = 56 L. W. 258=1943 M.W.N. 281 
= (1943) 1 M.L.J. 356 = I.L.R. (1944) Mad. 92=208 
Ind. Cas. 548. v . 


54-A— Fraudulent transfer by company — 
creditor’s right to apply for sotting aside. 

When an Official Liquidator refuses to apply for 
setting aside a transfer by the company under S. 53 or 
S. 54, the creditors themselves may do it with the leave 
of the Court under S. 54-A. A.I.R. ! 94 2 Gud 4 * 7 — 
,8 Luck. 110=1942 O.W.N. 319=200 Ind. Cas. 485. 


S. 54-A— Leave of Court, necessity of. 

Section 54-A, read with S. 53 . m akcs il c lcar *at 
betorc an application by a creditor for annulment of 
a transfer referred to in S. 53 » entertained the Court 
must give permission to him S. 54. A. Without the 
permission, the proceedings arc ultra vires. A. I. R. 
1942 Pesh. 90=1942 Pesh. L.J. 90 = 206 Ind. Cas. 93. 


S. 54-A — Revision. 

The point that the proceedings are ultra vires as 
no leave of Court was obtained under S. 54-A i* an ob- 
jection on the ground of jurisdiction which can be 
taken even on revision provided no evidence is required 
to support it. A.I.R. 1942 Pesh. 90 = 1942 Besh. L.J. 9 ° 
=205 Ind. Cas 93. 
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55 — Applicability. 

A purchased the properties belonging to an in- 
solvent by a sale-deed executed subsequent to the 
filing of the insolvency petition and prior to the 
passing of the order of adjudication. The proper- 
ties which he purchased as well as other proper- 
ties were sold in execution of a decree obtained 
against the insolvent debtor before the petition to 
adjudge him an insolvent was filed. They were 
all sold in execution but pending the insolvency 
proceedings; the debtor by selling the properties 
in dispute to A for Rs. 1,750 and by selling the 
properties for Rs. 4,250 to another person raised 
Rs. 6,000 and directed the same to be paid into 
Court for having the Court sale set aside. The 
money was accordingly deposited by A and the 
other purchaser and the sale was set aside on 20th 
January, 1935. Fifteen days later, the adjudica- 
tion was made. Even before A deposited the 
money into the executing Court, the Insolvency 
Court was moved by a creditor to stop the sale in 
execution of that decree, but the Insolvency Court 
passed an order directing the executing Court to 
proceed with the sale and deposit the sale pro- 
ceeds to the credit of the insolvency petition. 
Accordingly, the money paid by A for setting aside 
the sale was credited to the insolvency proceedings. 
The Official Receiver applied to the Insolvency 
Court for payment of the amount to him. It was 
stated then by the Official Receiver that the sale 
was for a fair price and that it was out of the sale 
proceeds the amount due under the decree was 
deposited into Court to avert the Court sale. The 
Insolvency Court directed the payment of the 
money to the Official Receiver and he received the 
amount for distribution to the general body of cre- 
ditors. Subsequently, the Official Receiver claim- 
ed a right to the properties as well and sold some 
of them on 9th May, 1935, at an auction-sale.^ A 
thereupon filed a petition under Ss. 4, 5 and a5 for 
a declaration that he was entitled to the proper- 
ties: 

Held, that the transactions were not binding on 
the Official Receiver nor did he adopt them. The 
sale to A did not confirm any title upon him and 
because the Official Receiver might have been 
pleased by what had happened, it did not mean tnat 

he adopted the sale to A. 

A could not claim protection under S. 55 be- 
cause he knew that the insolvency petition was 
pending when he agreed to buy the property from 
the insolvent. A.I.R. 1944 Mad. 278=57 L.W. 
132= ( 1944) 1 M.L.J. 215=1944 M.W.N. 178 = 
I.L.R. (1944) Mad. 779=218 Ind. Cas. 217. 
S . 55 — Applicability . 

Where the appellant filed a suit against the in- 
solvent a day after the presentation of the insol- 
vency petition and obtained a decree before the 
date of adjudication, the insolvent having with- 
drawn his defence: 

Held, that this was not a transaction which is 
protected by S. 55, and, unless it comes within the 
protection of that section, by reason of the^ doc- 
trine of relation back, the property of the insol- 
vent must be deemed to have vested in the Official 
Receiver on the date of the presentation of the in- 
solvency petition which was antecedent to the elate 
of the filing of the suit and the subsequent decree. 
A.I.R. 1935 Mad. 817=1935 M.W.N. 716=69 


M.L.J. 241=42 L.W. 220=58 Mad. 1032=158 
Ind. Cas. 460. 

S. 55 — Transactions protected by S. 55 — 

“Transaction,” meaning of. 

Under S. 55, the only transactions which arc 
protected are payments by the insolvent to any 
of his creditors, and payment or delivery to the in- 
solvent, transfers by the insolvent for valuable con- 
sideration or contracts or dealings by or with the 
insolvent for valuable consideration provided that 
such transactions take place before the date of the 
order of adjudication and that the persons .with 
whom such transactions take place have not, at the 
time, notice of the presentation of any insolvency 
petition by or against the debtor. The word 
“transaction” within the meaning of S. 55, con- 
templates something done by the insolvent. The 
word does not point to a proceeding in which the 
bankrupt is merely passive. A.I.R. 1935 Mad. 
817=1935 M.W.N. 716=69 M.L.J. 241=42 L. 
W. 220=58 Mad. 1032=158 Ind. Cas. 460. 

S . 55 — Applicability . 


A person who claims the benefit of the proviso 
to S. 55 must show that he had no notice of the 
presentation of the insolvency petition. A.I.R. 
1933 Sind 85=143 Ind. Cas. 628. 

S. 55 — Scope. 

S. 55 of the Act protects all transactions un- 
less, they are in themselves acts of insolvency or 
fraudulent preferences, entered into with the in- 
solvent by third persons for valuable consideration 
and bona fide namely, bona fide in the sense that 
the person with whom such transaction takes place 
had not, at the time, notice of the presentation of 
any insolvency petition by the debtor. 62 Ind. 
Cas. 732=43 All. 427=19 A.L.J. 240=A.I.R. 
1921 All. 41. 

Ss. 55 (a), 56 (3), 4 — Payment of money by 

debtor to creditor between commencement of in- 
solvency proceedings and date of adjudication — 
When protected — Payment in violation of S. 55 
(a) — Refund — Interest on sum, right to. 

The payment of money by the debtor to his cie- 
ditor between the commencement of the insol- 
vency proceedings and the date of the order of 
adjudication is only protected if the person who 
receives the money has no notice of the presenta- 
tion of an insolvency petition by or against the deb- 
tor. But if the money is received by the credi- 
tor with notice of the presentation of the insol- 
vency petition, it is not protected and the credi- 
tor may be compelled to return it to the Receiver. 
By the order of adjudication, the property of the 
insolvent vests in the Court or the Receiver and 
under S. 28, the order relates back to the date of 
the filing of the insolvency petition. Where the 
creditor has received a sum of money from <he in- 
solvent in violation of the provisions of S. 55 (a), 
the money received by him continues to belong to 
the estate of the insolvent, which vested in the 
Receiver. S. 56 (3) 1 read with S. 4 gives juris- 
diction to the Insolvency Court to pass an order 
against the creditor to refund the amount which 
appertained to the estate of the insolvent. A.T. 
R. 1936 Nag. 28=31 N.L.R. 121 (Sup.)r=161 
Ind. Cas. 441. 

S. 55 — Payments to insolvent in good faith. 

Payments, in respect of debt due to the insol- 
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vent made bona fide that is, without notice of the 
insolvency proceedings, to the insolvent 
before the date of the order of ad- 
judication are valid. The effect of the ap- 
plication .of S. 38 seems to be this, that a debt 
vested in the receiver may be discharged by pay- 
ments made under circumstances specified in that 
section to the insolvent. 73 Ind. Cas. 1037=19 
N.L.R. 144=6 N.L.J. 213=A.I.R. 1923 Nag. 
290. 

Ss. 55, 34, 61 (1) (a)— Execution of mortgage 

as security for payment of rent to Government — 
Rent not paid — Adjudication— Government selling 
properties without notice to Receiver — Validity of 
sale — Proper course for Crown. 

Where a person who had executed a mortgage ot 
his immovable property as security for due pay- 
ment of rent due to Government and committed 
default in payment thereof was adjudicated insol- 
vent and subsequently, the Government sold the 
property without notice to the Receiver who ap- 
plied to have it set aside: 

Held, that if the Crown wished to rely upon the 
protection given by S. 55 to bona fide transactions 
prior to the date of the order of adjudication, it 
was the duty of the Crown to have pleaded the 
protection of that section and further the burden 
was upon t lie Crown to show that at the time 01 
the transaction in question, it had no notice of the 
presentation of an insolvency petition. 

Held, also t hat the sale should be set aside but 
that as the debt due to the Crown was contracted 
by the insolvent before the date of adjudication, 
the debt due to the Crown is provable in the in- 
solvency under the provisions of S. 34 (2), and 
on proof of the debt, the Crown would have prio- 
rity in the distribution of the property of the in- 
solvent under S. 61 (1) (a). A.I.R. 1935 Rang. 
273 = 158 Ind. Cas. 361 C2)!. 

S 55, Proviso — Scope— Mortgage during pen- 
dency of insolvency proceedings against mortgagor 
— Mortgagee having notice of same — Transaction, 
if protected. 

Under S. 55, a transferee under a transaction 
made before the order of adjudication is protected 
only if t lie transfer is for valuable consideration 
and the transferee had no notice of the presentation 
of the insolvency petition. In order to bring his 
case under the proviso to that section, the plain- 
tiff must show that both these conditions co-cxist, 
but where it is. found that he had notice of the 
fact that the petition of insolvency was pending at 
the time when the mortgage in his favour was exe- 
cuted, he cannot avail himself of the protection 

given by the proviso to S. 55. 

It is a well-settled rule of interpretation ot sta- 
tutes that in the absence of a provision to the 
contrary, a new law ought not to be construed so 
as to interfere with vested rights. Where, there- 
fore, the mortgage had been effected six mon is 
before the new Act 5 of 1920 came into force and 
according to the law then in force, the mortgage 
was valid notwithstanding the fact that it had been 
made at a time when a petition for the adjudication 
of the mortgagor was pending, for it was effects 
for valuable consideration and was protected b> 
the proviso to S 38 of Act 3 of 1907 and the mort- 
vagee therefore, had acquired a valuable rignt and 
tins right could not be lost by the subsequent 


change in the law made by the enactment of Act 
5 of 1920 and repeal of Act 3 of 1907. A.I.R. 
1934 Lah. 819=155 Ind. Cas. 1084. 

S. 55 (c)— S. 55, Cl. (c), means that insol- 
vency itself will not invalidate the transfer except 
in cases provided for by the Act itself but the 
avoidance of transfers under the general law or 
under S. 53, T. P. Act, is not affected by that 
section. A.I.R. 1932 Cal. 642 = 59 Cal. Il3a= 
36 C.W.N. 492=56 C.L.J. 446=139 Ind. Cas. 
323. 

S. 55 — Assignment for creditor’s benefit. 

A bona fide assignment by a debtor of his entire 
property for the benefit of bis creditors divests 
him of any interest which can be the subject of 
attachment subsequently issued in execution of a 
decree against such debtor until the trusts of the 
deed of assignment have been carried out. A. I. 
R 1924 Lah. 709; 1 B.H.C.R. 233 and 8 B.H. 
C.R. 245, Foil. 97 Ind. Cas. 257=A.I.R. 1927 
Sind 78. 

S. 55— Transfer of expected surplus. 

The bankrupt has not the ordinary right of a 
cestui que trust to intervene until the surplus has 
been ascertained to exist, and all the creditor’s 
interest and costs have been paid. He cannot 
trouble the trustee by taxing the bill of costs or 
interfere with thp administration of the estate m 
any way, but subject to that and subject to his 
non-interference with the administration and with 
the management of the trustee during the bank- 
ruptcy in the due course of the execution of his 
duty, he can demand the surplus a right which 
he can dispose of by will or deed or otherwise 
during the pendency of the first bankruptcy, even 
before the surplus is ascertained although such 
disposition will of course be ineffectual unless in 
the event there is proved to be a surplus upon 
which it can operate. Moreover, his assignee 
cannot interfere with the administration of the 
estate bv virtue of such assignment. It would be 
an assignment of a contingent interest would give 
no right to the assignee to intervene until it was 
ascertained whether or not there was a surplus. 

1 Ch. 822. Foil. 73 Ind. Cas. 379=25 Bom. L. 
R . 490 = A . I . R . 1 924 Bom . 49 . 

% 

S. 56. 
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2. Appointment of Receiver — Sub-S. (1). 

3. Court's power to remove person in pos- 
session — Sub-S. (3). 

4. Court’s power to remove Receiver from 
possession 

5. Court’s power to take action against 
Recover — Sub-S. (4). 
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8. Rights and duties of Receiver. 
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It. Vesting order. , 
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1 . Appeal . 


— S. 56 — Rejection of Receiver’s application for 
delivery of property to him — Competency of 
appeal. 

No appeal lies from an order rejecting an appli- 
cation by the Receiver in insolvency praying the 
Court to direct that certain mortgaged propeities 
in the custody of the Receiver appointed in the 
mortgage suits, be delivered to him (the Receiver 
in insolvency). A.I.R. 1935 Cal. 460=39 C. 
W.N. 384=62 C. 483=157 Ind. Cas. 140. 

2. Appointment of Receiver — Sub-S. (1). 

S. 56 — Appointment of Recover — Choice. 

Court cannot appoint as receiver a person who 
has purchased the bulk of insolvent’s property 
after insolvency petition. 1942 N.L.J. 82. 

S. 56— Appointment of Receiver after dis- 
charge . 

The order of discharge does not put an end to 
the insolvency proceedings and, therefore, a 
Receiver can be appointed without setting aside 
the order of discharge. At any time, a Receivei 
can be appointed when it is discovered that there 
is property of the insolvent which comes within 
the definition of “property” in S. 2 (1) (d) and 
to which S. 28 is applicable. A.I.R. 1940 R;mg. 
156=1940 Rang. L. R. 392=189 Ind. Cas. 421. 

S. 56 — Court’s power to appoint additional 

Receiver. 

Section 56 does not operate to prohibit the 
Court appointing an additional Receiver (°ther 
than Official Receiver) for a special purpose. I he 
Act contemplates the appointment of some one 
other than the Official Receiver in special circum- 
stances and the Court has power to appoint an 
additional Receiver when the case demands it. 
All that the law requires is that the estate shall be 
represented by a Receiver appointed I in the msol- 

ITtf P M9 g ) S * * * 1 M W- 8 9 8 = 1939 d M 3 W-N 49 

130=1 Lit ( 1939) Mad . 194=185 Ind. Cas. 

154. 

g 56 — Appointment of Pl e ader as Receiver. 

Ordinarily, it is objectionable to .appoint a 
pleader who represents a party in the insolvency 
proceedings as Receiver by allowing him to throw 
up his brief in the middle of a case but there may 

5 imoi "... ■«>='” “ Cm 6S0 

c 56 — Appointment of Receiver Subse- 

quent appointment of Receiver in mortgage suit— 

Setting aside of subsequent appointment. 

Considerations which apply in a suit between 
the mortgagee and his mortgagor may differ con- 
siderably from the considerations which arise 
where the interests affected are not of the mort- 
gagor only but also of the mortgagor’s creditors. 
The appointment of a Receiver in the mortgagee’s 
suit will have the effect of depriving the creditors 
in the insolvency proceedings of the benefit of the 
usufruct of the’ mortgaged property although the 
mortgagee has not yet obtained a final decree in 
the mortgage suit. Therefore, the appointment 
of a Receiver in a mortgage suit subsequent to the 
appointment off a Receiver in insolvency will be 


set aside. A.I.R. 1936 Pat. 357=2 B.R. 643 (1) 
= 17 P.L.T. 671 = 163 Ind. Cas. 811. 

S. 56 — Receiver as to part of property. 

A receiver could not be appointed as to part 
only of the insolvent’s property. 89 Ind. Cas. 
61=4 Bur. L. J . 56=A.I.R. 1925 Rang. 224. 

S. 56 — Refusal to appoint — Illegal. 

Refusal to appoint receiver to the insolvent’s 
property on the ground of lapse of seven years 
after the order for adjudication is not legal. 83 
Ind. Cas. 360=39 C.L.J. 432=A.I.R. 1924 

Cal. 849. 

3. Court’s power to remove person in 

possession — Sub-S . (3) . 

S. 56 (3) — Application by purchaser from 


Receiver — Maintainability — Person in possession 
claiming title in himself — Enquiry under S. 4 — 
Power of Court. 

An application under S. 56 (3)! of the Provin- 
cial Insolvency Act can be made not merely by 
the Receiver, but by a purchaser from him as 
well. 

On an application made to it under S. 56 (3), 
the Court can consider whether the person in pos- 
session is one whom the insolvent has a present 
right to remove and is not bound to throw out 
the application merely on finding that such person 
is claiming a title in himself. The true position 
is that if the Court finds that the claimant has a 
plausible case, it will not be entitled to proceed 
straightway to make an order for possession un- 
der S. 56 (3), but must direct that there must 
first be a proper enquiry under S. 4. Such en- 
quiry should preferably be made on a separate 
application to which the Receivei ought to be 
made a party, if the application is not by him. 

If in such enquiry the Court finds that the claim- 
ant has no title, it will be entitled to hold that he 
is a person whom the insolvent has a present right 
to r.emove and it can then make against him an 
order for possession under S. 56 (3). It can by 
no means be said that if the person in possession 
puts forward some kind of right, the insolvent 
cannot in the ordinary course remove him without 
obtaining a decree for ejectment and that, there- 
fore, lie has no present right to remove him. In 
that sense, nobody has a present right to remove 
another person, found in possession of his pro- 
perty. A.I.R. 1948 Cal. 343=53 C.W.N. 99. 
S. 56 (3) — Construction. 

The expression “has not a present right so to 
remove” in S. 56 (3) does not mean “has not a 
present right to remove except under a decree of 
a Civil Court.” A.I.R. 1940 Nag. *>33 -=1940 N. 
L.J. 283=1. L.R. (1941) Nag. 757=190 Ind. 
Cas. 455. 

S. 56 (3) — Taking of possession by Receiver 

— Procedure . 

What really happens is this. The Receiver 
makes an attempt to take possession of property 
in the occupation of a third party. That person 
resists. The Receiver has thereupon to make an 
application to the Insolvent Court which there- 
upon proceeds to try and determine all questions 
raised by the objector including those of title. 
The result of this enquiry is either that the insol- 
vent has a present right to dispossess the obstruc- 
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tor or that he has not. If he has, then action can 
be taken under S. 56 (3). A.I.R. 1540 Nag. 
233 = 1940 N.L.J. 283=1. L.R. (1941) Nag. 757 
= 190 Ind. Cas. 455. 

S. 56 (3)— Removal of person in possession— 

Dispute regarding title— Nature of enquiry— Sepa- 
rate suit. 

A discretion is left to the Insolvency Court and 
Insolvency Courts ought ordinarily to lean against 
enquiry into disputed titles unless the matter is 
simple. In disputes of the kind which cannot be 
tried summarily by affidavit under S. 56 (3)', if 
the Insolvency Court decides to take upon itself 
the powers of a Civil Court under S. 4 and try 
the matter itself, it would have to proceed as a 
Civil Court would have proceeded, that is to say, 
it would have to record full and proper pleadings 
strike issues and take evidence in the ordinary 
way . Where this is done, there is nothing which 
calls for interference. But if the matter is dealt 
with summarily under S. 56 (3), that would be 

another matter. A.I.R. 1940 Nag. 233=1940 
N.L.J. 283=1. L.R. (1941) Nag. 757=190 Ind. 

Cas. 455. 

S. 56 — Court’s power to remove person in 

possession. 

The Court has no power under S. 56 summarily 
to direct a third person to deliver up possession 
of property of which he is in possession if he sets 
up a title, however flimsy, to it. The only power 
the Court has in such circumstances is to try the 
issue whether the insolvent is entitled to the P 1 ^' 
perty or not under S. 4. But before that can be 
done, a proper application has to be presented 
by the Receiver when there is one or by such one 
of the creditors or other person interested in pre- 
serving the insolvent’s estate as the Court ^autho- 
rises to act when there is not. A.I.R. .1939 Nag. 
10=1. L.R. (1941) Nag. 696=1938 N.L.J. 384 

= 179 Ind. Cas. 943. . . 

S. 56 (3)— Receiver realising assets in other 

people’s hands — His remedy. 

For the Receiver to realize the assets of the 
insolvent, they must he shown to belong to the 
insolvent. If they do not the Receiver has no 
present right to remove a stranger in possession; 
he would have to file a separate suit against him. 
A I R. 1938 Nag. 546=1938 N.L.J. 279=1. L. 
R. (1940)' Nag. 293=181 Ind. Cas. 297. 

S. 56 (3) — Jurisdiction of Court to order re- 
fund. . . . . 

Section 56 (3) read with S. 54 gives jurisdiction 

to the Insolvency Court to pass an order against 
tin- creditor to refund the amount which apper- 
tained to the estate of the insolvent. A. LI x. 
10.16 Nag. 28=31 N.L.R. 121 Sup. =161 Ind. 

*441 

— —S 56 (3), proviso— Property sold— Receiver 
claiming it as insolvent’s — Delivery of possession 
to purchaser, when can be given. ^ _ 

The house in dispute was claimed by the kc- 
cciver as the property of the insolvents. Inc 
appellants denied the title of the insolvents an 
claimed to be the owners of the house in dispute. 
They preferred an objection in the Insolvency 
CourJ putting forward their claim, and denying 
the right of tlic insolvents. The appellants ob 
jeetion was dismissed for non-appearance. The 
Receiver subsequently sold the house to the res- 
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pondent, who applied to the Insolvency Court for 
delivery of possession of the house to her. The 
appellants objected to any delivery of possession 
being made. In their objection, they reiterated 
their title to the house and repudiated that of 
the insolvents. The Insolvency Judge summa- 
rily dismissed the objection on the ground that a 
similar objection had been previously dismissed: 

Held, that before the question of title is decided 
either by a decree in a separate suit or by an 
order under S. 4, Insolvency Act, the appellants 
could not be dispossessed from the property which 
to all appearance, they claimed in perfect good 
faith to be their own and the fact that the appel- 
lant had not pressed his objection on a certain 
occasion did not justify the Insolvency Court m 
treating the property as belonging to the insol- 
vent. A.I.R. 1935 All. 546=1935 A.L.J. 484 
= 1935 A.W.R. 497=155 Ind. Cas. 1037. 

S. 56 — Court's power to remove person in 

possession. 

The Insolvency Court has no power under the 
law to remove a person from the possession or 
custody of property, any person whom the insol- 
vent has not the present right so to remove. Con- 
sequently, the Receiver appointed for the benent 
of the mortgagee and at his instance cannot be 
removed by the Insolvency Court, the Receiver 
being a person in possession whom the insolvent 
judgment-debtor, in whose favour an order of ad- 
judication was passed by the Insolvency Court has 
not the present right to remove. A.l.K. 

Cal. 460=39 C.W.N. 384=62 C. 483=157 Ind. 

Cas. 140. . 

S. 56— Court's power to remove person in 

possession. . , 

To ensure compliance with its orders, the in- 
solvency Court can remove a person in whose pos- 
session the property is but it cannot remove any 
person whom the insolvent has not a present righ 
to remove. It cannot, therefore, pass any ordei 
which may amount to the divesting of any person 
of the possession of the property who has a pre- 
sent right to retain that possession against : the in- 
solvent. A.I.R. 1934 Lah. 1006= 36 P.L.R. 
205 = 156 Ind. Cas. 278. . ... 

S. 56 — Delivery of possession — Adjudication 

of father— Order removing obstruction. . 

A Hindu father was adjudicated ‘"solvent and 
certain properties were sold by the Officia 1 
reiver As there was obstruction to delivery, 
both the Official Receiver and the vendees moved 
the Court to have the obstruction removed and by 
an order of Court, this was done. . A ; % 

insolvent subsequently filed a suit under b. V. 
Specific Relief Act, and the suit was dismissed 
on the ground that the son had not been dispos- 
sessed otherwise than in due course of law: 

Held, that the Insolvency Court was entitled to 
remove the obstruction, and at any rate, the case 
was not a fit one for interference in revision. A. 

T.R. 1933 Mad. 609=143 Ind. Cas. 833. 

S 56 — Power of Court. , 

Quaere.— Whether the Insolvency Court coum 
have proceeded to put the purchaser in Possession 
if the declaration of the liability of the sons shar 
had been made in proceedings under 5. . 

Though the Insolvency Court must have some 
powers of execution, the procedure is only analo 


2841 


PRO. INS. ACT (1920), S. 56— 3. Court’s power to remove person. 


2842 


gous to and not identical with that under O. 21, 
C. P. Code. A.I.R. 1933 Mad. 475=147 Ind. 
Css . 494. 

S 56 — Breach of obligation by third party— 

Liability of arising out of — Power of Court. 

Where a third person, who has been placed in 
a position to realise certain decretal amounts on 
behalf of another, upon the understanding that the 
money realized should be held for the use of the 
original creditor, embezzles the said money, he 
nlaces himself under a legal liability to recoup the 
amount. The liability springs from a tortious 
breach of an obligation and the breach is action- 
able. The liability of such a person to recoup the 
money cannot be treated as amounting to his being 
in possession or custody of any property belong- 
ing to the insolvent, and the insolvency Court has 
no jurisdiction to initiate proceedings against such 
third person in case of the insolvency of the ori- 
ginal decree-holder, in order to recover money due 
from him for breach of obligation to the insol- 
vent. 1930 A.L.J. 1048= A.I.R. 1930 All. 622. 

S 56— Property with third party— When order 

under S. 56 can be passed— Procedure— Effect . 

Under S. 56 (3) an order cannot be passed 
against persons who claim adversely to the insol- 
vent. The Court cannot, acting under S. 56. 
direct any person to deliver up property in his 
possession to the Official Receiver unless .he in- 
solvent is entitled on the date of such application 
to the possession of such property. If a title, how- 
ever flimsy, is set up by the person in possession, 
the Court should not act under S. 56. The Court, 
however, may on a proper application being made 
under S. 4 of the Act, try the issue whether the 
insolvent is entitled to the property or not. But, 
in order to enable the Court to do that a proper 
application ought to be made under S. 4, and he 
other side should be : asked to plead thereto. 
When an order is passed under S. 56 (3) 1 does 
not determine the rights of the parties and though 
the Judge mav incidentally determine the question, 
vet it cannot' be said that the question is -finally 

c w' tofSMVStf 

?72=A T.R 1926 M a d 363 = 50 MX. J. 180 
g 56 ( 3 ) Property with third person — Con- 
ditions for realisation by receiver— Procedure. 

Two inferences seem to be deducinle from 5. 
% (3) first, that the Court before it takes any 
action under this sub-section in the way of reali- 
st on of property must I, ave appointed a Receiver 
and that moans a Receiver in insolvency and not 
a Receiver ad interim before the adjudication 
Secondly, the power to remove property from .the 
possession of any person is reserved to the Court. 
1 s 4 read with S. 5 intends that the Court in 
such matters of forcible realization of property ,s 
to a ct with the procedure and no doubt with the 
judicial caution of a Civil Court Under S. 4 
rlerision of a dispute between the debtor and the 
debtor’s estate on the one hand, and claimant 
a pain st it on the other, is to be final and binding; 
and under S. 5 the Court in regard to the pro- 
ceedings under the Act is to have the same powers 
and to follow the same procedure as ,t has and 
follows in the exercise of original civil jurisdiction. 
An enquiry bv the so-called Receiver would not 
after adjudication he an enquiry of a person hav- 
ing authority under the Act. and he has no power 


to make any decision as is mentioned in S. 68 , nor 
would a Receiver in insolvency have power under 
S. 56 to remove property from the possession ot 
others than the insolvent. 94 Ind. Cas. 506— 
1926 P.H.C.C. 134= A.I.R. 1926 Pat. 291. 

S. 56 (3)— Giving possession of — Powers. 

A purchaser from the Official Receiver of a pro- 
perty of the insolvent whom the Receiver repre- 
sents, can obtain an order from the Insolvency 
Court for delivery of possession of the property, 
where his application is resisted by a third party. 

Cl. 3 of S. 56 is not limited to the case of an 
application by the Receiver and the terms of the 
clause are general. The operation of this clause 
cannot be limited to applications by the Receiver 
himself. 65 Ind. Cas. 394=1922 M.W.N. 110 
= 15 M.L.W. 273=45 Mad. 434=31 M.L.T. 86 
=A.I.R. 1922 Mad. U7=42 M.L.J. 185. 

S . 56— Execution sale after adjudication — Can 

be declared invalid. 

Ss. 16 and 18 read together invest the Insol- 
vency Court with jurisdiction to direct that pro- 
perty in the hands of a third party be delivered 
over to the insolvent. ‘ . r 

Where after the date of adjudication insolvent’s 
properties are sold in execution of a decree against 
the Insolvent, insolvency Court dealing with the 
insolvency has jurisdiction to declare the sale in- 
valid and order delivery of possession of the pro- 
perty to the Official Receiver. The Official Re- 
ceiver need not institute a suit for that purpose. 

The mere fact that there has been a Court sale 
is not a ground for holding that the insolvent has 
no present right to the property. 62 Ind. Cas. 
495 = 44 Mad. 524=14 M.L.W. 505 = 1921 M.W. 
N. 236= A.I.R. 1921 Mad. 204=40 M.L.J. 219. 

Ss. 56 (3), 59, 5— (1907), Ss. 18 (3), 20 and 

47 — Jurisdiction — Power of Court, to order deli- 
very under — O. 21, Rr. 97, 98, C. P. Code. 

S. 18 (3) 1 of the Act enables the Receiver to 
take possession of the insolvent’s property. It 
does not provide for the determination of com- 
plicated questions of title as between the insol- 
vent and third parties. An insolvency Court can- 
not institute an inquiry under O. 21, Rr. 97, 98, 
C. P. Code if a purchaser from the Receiver is 
obstructed by a stranger. Where property of a 
stranger was sold by the Official Receiver as be- 
longing to the insolvent, and the purchaser being 
obstructed, in taking possession applied under O. 
21, Rr. 97 and 98 and the Court passed an order 
for delivery. 

Held, that the order of the Insolvency Court 
was without jurisdiction . Ss. 18, Cl. (3) and 47 of 
the Act bad no application to such a case and the 
rules of the C. P. Code relating to the sale of 
the property in execution of a decree do not ap- 
ply. 24 M.L.T. 106= (1918) M.W.N. 479=8 
L.W. 136=47 Tnd. Cas. 308. 

S. 56 (3) — (1907), S. 18 (3) — Person in pos- 
session claiming adversely to insolvent — Suit by 
Receiver — Creditor to supply funds. 

S. 18, Cl. (3)’ does not cover the case of a per- 
son in possession claiming adversely to the Insol- 
vent. An appeal from an order under S. 18 (3) 
is subject to t lie leave of the District Court or the 
High Court. 

A Receiver in insolvency is not a judicial offi- 
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cer and cannot make anything in the nature of a 
judicial enquiry. 

A claim of a creditor or Receiver that a property 
really is the Insolvent’s can only be enforced by 
suit, and not by the Insolvency Court, where the 
alleged benamidar is in possession and claims ad- 
versely to the Insolvent. 

Where at the instance of a creditor the Court 
directs a suit to be filed by the Receiver it should 
make an order directing the creditor to put the 
Receiver in funds and indemnify him against the 
costs of the suit. 37 All. 65, Not Foil. 46 Ind. 
Cas. 377 (Cal.). 


S. 56 (3)— (1907), S. 18 (3) — Receiver’s 

right to possession of Insolvent’s property— Sale 
Benami. 

Under S. 18 (3) of the Provincial Insolvency 
Act the property of the insolvent should be placed 
in the possession of the Receiver. Where the 
sale of the insolvent’s property is a mere benami 
transaction, it is not necessary for the insolvent 
or the Receiver to have the sale set aside and can- 
celled in order to maintain his possession over the 

property. 35 Cal. 551 (P.C.), Foil. 39 All. 633 
15 A.L.J. 738=40 Ind. Cas. 373. 

S. 56— (1907), S. 18— Power of Court. 

S. 18 empowers a Court where it appoints a 
receiver, to remove any person who is found to 
he in possession of some of the properties of the 
Insolvent from the possession thereof provided the 
insolvent has a right to remove him. 37 All. 65 
= 12 A.L.J. 1273=26 Ind. Cas. 926. 


4. Court’s power to remove Receiver 

from possession. 

S. 56— Court’s pow«r to remove Receiver 

from possession. 

Once possession of property has been given to 
the Receiver, the Court cannot order its re-delivery 
except in consequence of an order under S. % on 
the question of title. A.I.R. 1941 Mad. 75 = 
1940 M.W.N. 905=52 M.L.W. 377. 

S. 56— Removal of Receiver. 

An Official Receiver was appointed to take 
charge of certain leasehold mining property. An 
application was made by the beneficiaries of the 
property: 0) that the estate had not been devolved ; 
( 2 ) that the estate was not being efficiently ad- 
ministered, i e., want of activity and want of sys- 
tem; ( 3) that the Official Receiver had not and 
was not collecting the amounts properly due to 
the estate. The Court called for a report from 
the Official Receiver hut in that report, the Re- 
ceiver did not disclose the true position to the 
Court. The Official Receiver was not capable ot 
dealing with statements regarding royalty submit- 
ted I >v one of the most important lessees of the 
estate. He. however, made no attempt to deal 
with them and ignored the whole problem. He 
was not capable of extricating the estate from tnc 
position which it occupied or of dealing efficiently 
with the situation: 

Held, that upon the facts, it would ho wrong 
t.. allow the management to continue in the hands 
of the Receiver The Official Receivers legal 
knowledge was not of anv advantage in dealing 
with the property. The Receiver should, there- 
fore. he discharged and a Chartered Accountant 


be appointed in his place as a Receiver. A.I.R. 
1938 Cal. 627=179 Ind. Cas. 113. 

5. Court’s power to take action against 
Receiver — Sub-S: (4). 

S. 56 (4) — Official Receiver paying dividend 

payable to creditor to third party on account of 
gross negligence— Court can direct it to be paid to 
creditor < 

Where it is found on evidence that the Official 
Receiver has paid the dividend payable to the cre- 
ditor to a third party on account of gross negli- 
gence the Court is justified in directing the pay- 
ment of the amount wrongly paid to the third 
party to the creditor under S. 56 (4)!. A.I.R. 
1946 Mad. 382=(1946) 1 M.L.J. 278=1946 M. 
W.N. 388=59 M.L.W. 214. 

S. 56 (4) (c)— Loss caused by Receiver — 

Court’s discretion to take action. 

S. 56 (4) speaks of loss to the property and not 
loss to the insolvent. It is, therefore, necessary 
for the Court to determine whether there has 
been any loss “to the property. ” 1942 N.L J. 
82. • ' 

S. 56— Receiver — Property vesting in him — 

Failure to account — Effect. < t - 

Once a Receiver is appointed all the insolvents 
estate vests in him and it does not matter whe- 
ther that property was in the hands of the receiver 
before his appointment or not. If the Receiver 
docs not account, the Court can proceed against 
him at any stage of the proceedings. 1942 N.L. 
J. 82. 

S. 56— Gross negligence of Receiver— His lia- 
bility — Remedy by way of suit. 

Where after a Hindu was adjudicated insolvent 
and his property had vested in the Official Recei- 
ver, and sons of the insolvent born after adjudi- 
cation filed a suit for partition and the Official 
Receiver, by his gross negligence, allowed an ex 
parte decree for partition to be passed and the 
creditors filed a suit for a declaration that the 
partition decree, being the result of gross negli- 
gence on the part of the Official Receiver was not 

binding upon the estate. .... „ . 

Held, that the suit was maintainable, rroceect- 
ing against the Official Receiver under S. 56 was 
not the only remedy of the creditor. 

Held, further, that the fact that the Official 
Receiver had made an unsuccessful application for 
setting aside the partition decree under 0 9, K. 

13, C. P. Code, was no bar to maintainability of 

the suit by the creditors: 

Held, also, that the suit was not barred because 
the Provincial Insolvency Act contained a provi- 
sion for proceeding against the Official Receiver 
under S. 56. A.I.R. 1936 Mad. 161=70 M.L. 
j 90=1936 M.W.N. 79=43 L W. 483=59 M. 
770=161 Tnd. Cas. 723. 

6. Interim Receiver. 

S. 56 — Interim Receiver — Applicability. 

There is apparently no provision under which 
the Court can make a vesting order before adjudi- 
cation, but the interim Receiver has very much 
S. 56, Insolvency Act, applies its provisions so far 
the same rights and liabilities as a Receiver, for 
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as may be to “Interim Receiver”. 109 Ind. Cas. 
148=1928 M.W.N. 216=A. I. R. 1928 Mad. 
454. 

Ss. 56 and 53— (1907), Ss. 18, 36— Ad-Interim 

Receiver. 

An ad-interim Receiver is inferior to one ap- 
pointed on an adjudication. The latter is vested 
with some rights and is liable to all the creditors 
of the insolvent to the extent of the estate. 
Among the body of rights conferred upon him by 
Statute, the right to make an application under 
S. 36 of the Act is one which cannot be taken 
away by an order in a proceeding to which he is 
not a party. His right to apply under S. 3.6 of 
the Act is not debarred on the ground of res judi- 
cata when an order as to the validity of a transac- 
tion is passed upon an application impleading in 
it only the debtor and the creditors, while the 
estate is in the hands of the ad interim Receiver. 
58 Ind. Cas. 783 (Pat.). 


7. Remun e ration of Receiver — Sub-S. (2). 

Ss. 56 (2) and 43 — Remuneration of Receiver 

fixed on realizations and distribution — Recover 
prevented from making realizations and disburse- 
ments owing to delaying tactics of debtor — Tenure 
of Receiver ending as result of order of annul- 
ment — Power of Court to compensate Receiver 
for his services. 

Where on the adjudication of a debtor the 
Court appointed a Receiver on a remuneration 
fixed at a certain percentage on realization and on 
distributions but the debtor prevented the Recei- 
ver by his interference and delaying traltics from 
making realizations and disbursements until his 
tenure as a Receiver ended as a result of an o.der 
of annulment passed by the Insolvency Court un- 
der S. 43 of the Provincial Insolvency Act. 

Held, that although the Receiver was not en- 
titled to any commission under the express teims 
of the contract of appointment, the Court had 
equitable powers to compensate the Receiver on 
the principle of “quantum meruit” for his work 
done during the term of receivership. I. L.R. 
(1947) Nag. 397=230 Ind. Cas. 366=1947 N L. 
J. 237 = A . I . R . 1048 Nag. 92. 

S. 56 — Remuneration of Receiver during 

period for which adjudication stands. 

All the proceedings following the adjudication 
are not invalidated simply because the order of 
adjudication is subsequently set aside on appeal. 
Therefore, there can be little doubt that the 
Receiver is entitled to be paid for the period for 
which the adjudication order actually stands. A. 

T R 1938 Nag 230=1938 N.L.J. 40=I.b.R. 
(1940) Nag. 161 = 177 Tnd. Cas. 650. 

S. 56 — Remuneration of Receiver — Rule of 

quantum meruit, application of. 

Where the order appointing a Receiver does not 
specify the source from which the remuneration 
is to nroceed, nor does it specify any particu! ir 
time for payment though it fixes a rate, the erder 
must naturally be construed in the light of S. 56 

( 1 ) (1,), read with the rules framed under S. 79 

(2) (a) and his remuneration must therefore, 
come from the assets of the insolvent. 'Assets' 
means “all a man’s property of whatever kind 
which may be used to satisfy debts or demands 


existing against him.” The mere fact that the 
appointment was determined later as a result of 
the Appellate Court’s decision on another matter 
cannot change the order of appointment from 
Ss. 56 to 20. 

Where the remuneration of the Receiver was to 
be “5 per cent, of assets realised upto maximum 
of Rs. 200” and on appeal, the adjudication was 
subsequently set aside: 

Held, ithat it was clear that the sum to be paid 
was unascertainable until realisation of the assets. 

It was, therefore, equally clear that no payment 
was contemplated until that contingency should 
occur. Because of the order of the Appellate 
Court, the contingency contemplated could not 
now arise and therefore, the order as it stood; was 
inexecutable. 

In these circumstances a quantum meruit was 
all that the Receiver could claim for the period of 
his actual work. The position was much the 
same as in contracts where a contract becomes 
void because a contingency contemplated becomes 
impossible. A.I.R. 1938 Nag. 230=1938 N.L. 
J. 40=1. L.R. (1940) Nag. 161 = 177 Ind. Cas. 
650. 

S. 56 — Remuneration of Receiver. 

Where an insolvent’s property subject to a 
mortgage is sold free from the mortgage and the 
Receiver realises the purchase-money, the whole 
of it is not assets available for distribution but 
only such- part as remains in his hands after pay- 
ing off the mortgage and it is only on such part 
that the Receiver is entitled to remuneration. A. 
I.R. 1934 Rang. 112=150 Ind. Cas. 960. 

S. 56-r-Remuneration — Burma. 

In Burma the Receiver is entitled to com- 
mission on the amount of the mortgage money 
realized by the sale of the mortgaged property. 
A.I.R. 1928 Rang. 23, Foil. 117 Ind. Cas. 582 
= 7 Rang. 126= A. I.R. 1929 Rang. 168. 

S. 56 — Bombay circular. 

K. 16 of Chap. 23 of the Manual of the Circu- 
lars issued by the Bombay High Court directs 
that the remuneration of receivers, other than offi- 
cial receivers, shall be in such proportion to the 
amounts of the dividends distributed as the Court 
may direct, provided that it does not exceed five 
pc- centum of the amount of dividends and there- 
fore, a Court is not justified in directing payment 
to the receivers at the rate of five per cent, on the 
whole amount realised. 90 Ind. Cas. 561=27 
Bom. L.R. 1 109= A .I.R. 1925 Bom. 472. 

S. 56 — Where any part of the insolvent’s 
property subject to a mortgage is sold free from 
the mortgage and the Receiver realises the pur- 
chase money, the whole of it is not assets avail- 
able for distribution but only such part as remains 
in his hands after paying off the mortgage and it 
is only on such part that the receiver is entitled 
to remuneration. 7 Bom. 455; 12 Bom. 272 and 
36 Cal. 900. Foil. 106 Tnd. Cas. 200=5 Rang. 
623 = A . T . R . 1928 Rang. 23. 

S. 56— Sale of — Property subject to a mort- 
gage. 

Where any part of the insolvent’s property is 
subject to a mortgage, the value of the insolvent’s 
right to redeem that property can onlv be his 
assets available for distribution. Tf the Receiver 
sells the property free from the mortgage and rea- 
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Uses the purchase-money, the whole of it is not 
assets available for distribution but only such 
part as remains in his hand after paying off th$ 
mortgagee. He is not entitled to a percentage 
on the whole of the purchase-money. 71 Ind. 
Cas. 558= A. I. R. 1923 Nag. 150. 

8. Rights and Duties of Receiver. 

S . 56 — ' Third party. Receiver’s right against 


—Suit against third party for recovery of insol- 
vent’s property is not barred. 

Section 56 provides for a summary remedy in 
insolvency for the recovery of the assets of the 
insolvent. It has no application to a case where 
suits are instituted in the interests of the body of 
creditors by a Receiver and such suits^ for reco- 
very of the insolvent’s property from third parties 
in whose possession it may be, are not barred by 
the section. A.I.R. 1946 Mad. 202= (1946) 1 
M.L.J. 1 = 59 M.L.W. 18=1946 M.W.N. 37. 

S. 56 — Transfer by insolvent — Receiver’s 

right against. , . 

A certain person applied to be adjudicated in- 
solvent. While his application was pending a 
petition was filed setting forth that shortly before 
the filing of the application the insolvent had 
executed a registered sale deed whereby he pur- 
ported to sell certain property to the present 
appellant and asking that if an adjudication as 
insolvent was made an enquiry should be held as 
to the genuineness of the sale. No orders were 
passed on this application, but when the adjudi- 
cation as insolvent was made, the Court appointed 
the bailiff of the Court, Receiver of the prooerty 
SC)b 1 bv the insolvent to the appellant. 

Held, that so long as the sale was not annulled 
the receiver had no authority against the appel- 
lant 89 Tnd. Cas. 61=4 Bur.L.J. 56=A.I.R. 
1025 Rang. 224. » 

Ss. 56 (4) and 68— (1907), Ss. 18 (4) and 22 

—Right to apply for instructions. 

A Receiver appointed under the Act can app y 
for instructions to the Court. 19 Bom. 66 . 
Foil. 6 S L R. 286=19 Ind. Cas. 920.. 

S 56 (1907) S. 18 — Duty of Receiver and 

Court. , t , 

The Receiver and Court should preserve the 

estate of the insolvent while administering his 
estate 38 All 37=13 A.L.J. 1064= 31 Tnd. 
Cas 716. 

9. Sale by Receiver. 

S 56 — Sale by receiver — Shares of minor 

‘ons — If passes. 

Where the Official Receiver had power to sell 
not onlv the share of the adult insolvents but had 
also vested in him the power of these insolvents 
ns father’s to soli their sons’ interest in the pro- 
pert v for the payment of antecedent debts and 
where the recital in the deed was that the property 
lx loncine to all the members of the family was 
sold and there was no specific recital that the 
shares of the various persons were sold separately. 

Held, the property which purported to be sold 
and which actually was vested in the Official 
Tier rive r woi t1<1 pass to the vendees and that pro- 
perly includes the shares of the sons. 43 C. 


56; I.L.R. 25 A. 407 (P.C.)., (1915) M.W. 
N. 908, (1919)' M.W.N. 356, Foil. 28 Ind. 
Cas. 365, Not appr. 83 Ind. Cas. 196=47 Mad. 
462=34 M.L.T. 152=20 M.L.W. 357-A.I.R. 
1924 Mad. 550=46 M.L.J. 314. 

Ss. 56, 59— (1907), Ss. 18 and 20 — Official 

Receiver — Sale by, of insolvent’s properties. 

Sales by the Receiver in whom the property of 
an insolvent vests under S. 18 of t^e^Provincial 
Insolvents Act are really sales by the owner and 
may be held either by public auction or by private 
treaty. The procedure for sales in execution of 
decree under the C. P. Code does not apply to 
them. 24 C.W.N. 1072=60 Ind. Cas. 745. 

10. Status of Receiver. 

S 56 — Status of Official Receiver — His 


position as regards ordinary Civil Courts. 

The Official Receiver, so far as the ordinary 
Civil Courts are concerned is a suitor and a suitor 
only. He is not entitled to send reports as he 
does to the Insolvency Court and if he wants to 
either file_a plaint or a written statement or a 
counter affidavit he ought to do it : in t the proper 
form. A.I.R. 1940 Mad. 733=1940 M.W.N. 
519=193 Ind. Cas. 138. 

— S. 56— Status of Receiver. 

A Receiver is an officer of the Court appointed 
under statutory provisions and the fact that an 
Official Receiver is provided for a particular dis- 
trict, and the Insolvency Court appoints him to 
act as a Receiver in a certain case cannot make 
the Receiver a servant of the Secretary of State 
for India nor is the latter responsible for the 

Receiver’s wrongful acts in t th ? ft i sc l‘ a J ge T 70 lS 
duties. A.I.R. 1936 All. 89=1936 A.L.J. 79= 
1936 A.W.R. 34=160 Ind. Cas. 1025. 

S. 56 — Status of Receiver — Court, if can 

enquire into his conduct any tim e . 

A Receiver in bankruptcy is a trustee for the 

creditors and consequently, if he h »s ^lthheld 
sums which properly belong to the ere ditora ^then 
his conduct can be and should be enquired I into by 
the Court at any time. A.I.R. 1934 Rang. 112 

= 150 Ind. Cas. 960. 

S 56— Status of Receiver. 

The position of a Receiver .n insolvency ■ * not 
merely that of a representative of the insolvent 

^insckenthut'his 'creditors, ToMnsUncc where 

OWN. 1126=134 Ind. Cas. 1013. 

g 56— (1907), S. 18 — Suit for arrears of rent 
against Insolvent - Party - Receiver-Position 

° f a Receiver in a Mofussil Insolvency stands in 
much the same footing in this respect as the 
Official Assignee in the Presidency Towns. ^ Ine 
Receiver is not a necessary party to a suit tor 
arrears of rent against the insolvent. 46 ind. 
Cas. 405 (Cat.). 

11. Vesting order. 

S. 56— Sale prior to vesting order — Curing 


of. 


The sale by the official receiver is void when no 
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vesting order has been, passed, but the subsequent 
vesting order makes the previous sale valid. A. 

I . R. 1927 Mad. 1 (F.B.), Foil. 106 Ind. Cas. 
641=27 M.L.W. 182=1927 M.W.N. 794=A. 
I.R. 1927 Mad. 1091. 

S. 56 — A sale by Receiver of insolvent’s pro- 
perties before a vesting order in his favour is in- 
valid and it cannot be validated by Court subse- 
quently ratifying the sale. 99 Ind. Cas._ 8=25 
M.L.W. 128=50 Mad. 135=A.I.R. 1927 Mad. 

1 = 51 M.L.J. 529=38 M.L.T. 92 (F.B.). 

S. 56 — Vesting order — What may constitute. 

Where the order of the District Judge on the 
insolvency petition was as follows: “Petitioner 
examined. No opposition. Adjudication order 
passed. Referred to Official Receiver for fur- 
ther proceedings.” 

Held, the Court having passed an order of ad- 
judication and referred the insolvency petition to the 
Official Receiver for further proceedings, must 
have intended to appoint and be deemed to have 
appointed the gentleman called “Official Receiver” 
as the receiver in this particular insolvency. The 
proceedings referred to in the District Judge’s 
order must not be read as meaning judicial proceed- 
ings only. 83 Ind. Cas. 196=47 Mad. 462=34 
M. L. T. 152=20 M.L.W. 357=A.I.R. 1924 
Mad. 550=46 M.L.J. 314. 

S. 56 — Vesting order — What may not consti- 
tute . 

The Official Receiver does not get a right to 
deal with the properties of the insolvent without 
an express vesting order by the District Judge. 
Where when the insolvency petition was filed by 
the insolvent in the District Court, the District 
Judge made an endorsement on that petition that 
it was transferred for disposal to the Official Re- 
ceiver. 

Held, that the wording of the order itself does 
not convey the idea of any vesting at all. (41 M. 
L.T. 78. 43 Mad. 869, 39 M.L.J. 438, 30 M.L. 

I 415 Foil.). 78 Ind. Cas. 294=19 M.L.W. 
450=34 M.L.T. 2=1924 M.W.N. 198=A.l.R. 
1924 Mad. 46*1=46 M.L.J. 184. 

S. 56 — (1907), S. 18 — Time of vesting — Vest- 
ing order. 

Before the properties can vest in the Official 
Receiver the Court should formally pass an order 
appointing a Receiver under S. 18. The proper- 
ties do not vest in him by the mere act of passing 
an adjudication order. The practice of treating 
the properties (of an insolvent) as vesting in the 
Official Receiver after the order of the adjudication 
without a formal order appointing him as a Re- 
cover under S. 18 of the Provincial Insolvency 
A 't is illeeal. 30 M.L.J. 415=34 Ind. Cas. 602. 

12. Miscellaneous. 

S. 56 — Foreign adjudication — Vesting order — 

Effect on prior attachments by Courts in British 
India. 

In general, a vesting order made by a competent 
foreign Court operates upon the property of the 
insolvent within British India creating a title in 
the Official Receiver so invested with effect from 
the date of the order, and such a vesting order 
prevails against prior attachments effected by 
British Indian Courts inasmuch as attachment 
12 F. Y. D. — 90 


does not create any charge or lien and a vesting 
order is not a private transfer but transfer by law. 

Secunderabad Court is a foreign Court. A. I. 
R. 1931 Mad. 474=54 M. 727=33 L.W. 526= 
1931 M. W. N. 444=61 M.L.J. 774=132 Iud. 
Cas. 297. 

S. 56, 22, 69 — (1907), Ss. 18 and 43— Juris- 
diction — Power of Court to hold summary en- 
quiry for — Discovering properties of insolvents — 
Remedy of creditor — Bankruptcy Act, S. 27. 

An Insolvency Court lias no jurisdiction to bold 
summary proceedings for the purpose of summon- 
ing before it and examining persons in order to dis- 
cover whether any portion of the insolvents’ pro- 
perty has been concealed by him by having vested 
it in a benamidar and thereby directing the bena- 
midar to transfer to the Official Receiver the pro- 
perty so vested in him. When a scheduled cre- 
ditor in an insolvency proceeding has a prima facie 
case that a portion of the insolvent’s property has 
been concealed by the insolvent by having vested 
it in a benamidar, his remedy is to apply to the 
Court to direct the Official Receiver to institute 
a suit against the benamidar to recover the pro- 
perty in question on condition that the creditor so 
applying shall put the Official Receiver in funds 
and properly indemnify him against the costs in 
the suit. 22 C.W.N. 702=44 Ind. Cas. 143. 

S. 56 — (1907), S. 18 — Decree — Attachment of 

before insolvency — Decree-holder if can execute 
decree — Vesting order. 

Where in execution of a decree, a decree ob- 
tained by the judgment-debtor against another is 
attached, the attachment docs not confer on the 
attaching decree-holder any right of property, but 
gives him the right to execute the decree. Tnc 
subsequent insolvency of that person vests the 
decree in the receiver and in effect cancels the 
attachment and the receiver alone can execute 
the decree. 40 All. 86=15 A.L.J. 877=43 Ind. 
Cas. 129. 

— - — S. 56 — (1907), S. 18 — Receiver — Suit to esta- 
blish right in property vested in Receiver — Recei- 
ver whether a necessary party — Permission of 
Court . 

To an insolvent’s son’s suit to establish his right 
r after his objection was disallowed by the Court, 
the Receiver is a necessary party. Permission of 
Court is necessary for suing the Receiver but such 
permission is not a condition precedent to the main- 
tainability of the suit. 54 P.R. 1917=132 P.W. 
R. 1917=41 Ind. Cas. 802. 

S. 56 — (1907), S. 18 — Suit to establish right 

to property — Sale by Receiver — Receiver whether 
a necessary party. 

In a suit to establish title to property which has 
already been sold by the Receiver, the Receiver 
is not a necessary party and his being a defendant 
is not sufficient to defeat the claim of the plaintiff 
though permission of the Insolvency Court was 
not obtained for the prosecution of the claim. 55 
P.R. 1917 = 30 P.W.R. 1917 = 134 P.L.R. 1917 
= 41 Ind. Cas. 809. 

S. 57 — Position of official receiver — Valida- 
tion of. 

The Official Receiver or the Official Assignee is 
not an agent of the Court transferring an applica- 
tion for adjudication for disposal within the mean- 
ing of the Contract Act so as to enable the Court 
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to ratify any unauthorized acts done by the agent. 

99 IncL Cas. 8=25 M.L.W. 128=50 Mad. 135= 
A.I.R. 1927 Mad. 1 = 38 M.L.T. 92=51 M.L. 

J. 529. 

S. 57— Suit against receiver— Notice necessary. 

As soon as a receiver is appointed under the 
Provincial Insolvency Act, he becomes a public 
officer within the meaning of S. 2, sub-S. 17 and 
he is protected by S. 80. An Official Receiver 
stands on a higher footing than a receiver appoint- 
ed in a particular case and therefore no suit is 
maintainable against him without the requisite 
notice. 84 Ind. Cas. 739=47 AH. 291=6 L.R. 
A. Civ. 106=22 A.L.J. 1116=A.I.R. 1925 All. 

241. 

S. 57 — Removal — Powers — Grounds. 

The words ‘ otherwise direct” refer not only to 
the point of time when the appointment of a Re- 
ceiver under S. 56 is made but also the period sub- 
sequent to the appointment. That is to say, the 
Court may not only at the initial stage appoint a 
special Receiver for valid reasons but it may, if 
good grounds are shown, remove the Official Re- 
ceiver appointed originally at any time whatsoever. 
All insolvencies should be kept within the control 
of tiie Official Receiver unless very exceptional 
reasons, such as reasons connected with the per- 
sonality of the Receiver are put forward to deprive 
him of that control. 72 Ind. Cas. 225=46 Mad. 
405 = 1923 M.W.N. 212 = A.I.R. 1923 Mad. 355 
= 4-1 M.L.J. 251. 

S. 57 — Vesting of prop e rty — In the local Offi- 
cial Receiver, written ord e r necessary. 

The property of a person adjudicated as insol- 
vent under the Act docs not ipso facto vest in the 
Official Receiver who may have been appointed 
for the local area in which the insolvent is resid- 
ing but it is necessary that an order should have 
been passed appointing a Receiver before the pro- 
perty would vest in the local Official Receiver. 
Orders of Court arc invariably reduced to writing 
and where there is no ground for supposing that 
any verbal order appointing the Official Receiver 
of a particular estate was passed it cannot be pre- 
sumed that Ihc Official Receiver must have been 
appointed Receiver for the estate in the absence of 
a written order. 30 415; 43 Mad 869, 

Foil 62 Ind. Cas. 396=1921 M.W.N. 243= A. 

I.R. 1921 Mad. 642 = 41 M L.J. 78 

S s 57^ 59 — (1907), Ss. 19 and 20 — Official Re- 
ceiver to conduct proceedings on behalf of credi- 

Official Receiver should conduct the proceedings 
on behalf of the general body of creditors. 36 Ind. 

Cas. 906 (Mad.). 

g s 57 > 59 — (1907), Sr». 19 and 20 — Official Re- 
ceiver — Pow e rs of. 

\„ Official Receiver appointed under the Pro- 
vi.iii.il Insolvency Act has, when duly authorisc.l 
1,\ the High Court the same powers as the His tne 
Con: t as regards dismissal ol petition and nljuli 
cation of insolvency. His order of dismissed of 
a pe.iti. n is open to appeal to «he District Court 
under S , Cl. (2) read with S 52 of that Act. 
3S Mad. 1- 34 M.I J 7a=16Ind. Cas. 8-0. 
S 57 (4) — Official Receiver, remuneration of. 

Where tin insolvent owned two houses which 

were sut»K * t lo at i cnctiinbrancc of Rs* -•* 


the insolvents’ creditors and the mortgagee agreed 
that the houses should be sold .to the mortgagee 
for Rs. 3,500 and he was to keep Rs. 3,125 for 
himself and pay Rs. 375 to the unsecured credi- 
tors : 

Held, that the ‘gross assets’ referred to in U.P. 
Government Notification No. 339-VII-277, dated 
March 11, 1930, in the case would be Rs. 375 and 
that the Official Receiver was entitled to his remu- 
neration calculated on this sum. 

The word ‘assets’ means effects of an insolvent 
debtor or bankrupt applicable to the payment of his 
debts. This definition implies that the interest 
of the mortgagee is not to be taken into account 
in considering what are the assets of an insolvent 
debtor. What has already been parted with by 
the insolvent cannot be considered to be his pro- 
perty available for distribution among his unsecured 
creditors. A.I.R. 1932 All. 260=1932 A.L.J. 
152=140 Ind. Cas. Ill: 

S. 57 (4) — Official Receiver — Remuneration 

— Sale of property free from incumbrances — Com- 
mission — Power of Court to re-open accounts. 

Even though an amount claimed by the Recei- 
ver lias been passed by the Insolvency Court, if 
on an examination of the accounts by an auditor 
certain mistakes and overcharges are pointed out, 
it is open to the Court to re-open the accounts 
and make the Receiver refund what he has taken 
without justification. 

Under the U. P. Government Notification of 
1920 relating to the remuneration payable to 
Official Receivers, where property subject to a 
mortgage is sold free of the mortgage with the 
mortgagee’s consent, the Receiver is entitled to 
charge 5 per cent, as commission on the gross 
amount, that is to say, the entire sale-proceeds of 
the property sold free from the prior mortgage 
and not only the value of the equity of redem- 
ption . 

Per Sulaiman, Actg. C. J.— Obiter -If there 
were no authority to the contrary the High Court 
would have been inclined to think that the assets 
spoken of in the Notification mean the assets ot 
the insolvent and not moneys belonging to other 
persons. A.I.R. 1931 All. 723=1931 A.L.J. 
670=133 Ind. Cas. 607. 

’ S 57 (4)— Sale of property free from mort- 

gage-official Receiver’s remuneration — Gross 

assets’, meaning of. 

Where property of an insolvent subject to a 

{“.fe mortgage ^i Hit h Consent of the mort- 

Scfa C t1on h of 5 pe^cencTffie e'nthe^ak proSds 
"ot merely of what remains after deducting the 

amount payable to the mortgagee 

t i, 0 tj p Government Notification ot l.--> 

fixing the remuneration of the Official Receivers 
t!u- expression “gross assets means the entire 
amount realised by the Official Receiver lrrespec- 
of whether the whole was ^tribnuffile or^iot 
among the creditors. A.I.R. 1731 All. 

^ L 1 1497 = 130 Ind. Cas. 69a. . . 

_ — S. 58— Powers of Court—' Transfer of insol- 
vent's mortgagee rights by Court Register 
deed is necessary. 

The Insolvency Court obtains powers t° realise 
the estate of an insolvent only under S. 58 read 
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with S. 59. Consequently, its powers of realiza- 
tion are the same as the powers which the Recei- 
ver, if a Receiver is appointed, has to realize the 
estate. A Receiver in insolvency cannot have re- 
course to O. 21, C. P. Code and the machinery 
to which it refers, since, the sale by a Receiver is 
not a proceeding under the Code. In the same 
way, having regard to the provisions of S. 58, the 
sale by the Court is not a proceeding under the 
Code. Hence a transfer of mortgagee rights of 
insolvent must be made by the Court by a regis- 
tered deed as required by S. 54, T. P. Act. A. 

I.R. 1940 Rang. 186=1940 Rang.L.R. 263=190 
Ind. Cas. 816. 

S. 58 — Position of Court acting under — Is 

also as a Court. 

The Court when acting under S. 23, Provincial 
Insolvency Act (1907) is not merely acting in the 
character of a Receiver and it cannot be said that 
anything done by it under that section is not a 
proceeding in Court, but only a private act. 62 
Ind. Cas. 307=17 N.L.R. 49=A.I.R. 1921 

Nag. 25. 

S. 58— (1907), S. 23— Receiver— Court . 

Where no Receiver is actually appointed the 
Court is the Receiver under S. 23 of the Provin- 
cial Insolvency Act. 40 All. 197=16 A.L.J. 32 
=43 Ind. Cas. 672. 

S. 59. 


Synopsis . 

1. Duties of Receiver. 

2. Mortgage by Receiver. 

3. Powers of Receiver. 

4. Power and Duty of Court. 

5. Proceedings by insolvent. 

6. Sale by Receiver. 

7. Setting aside sale by Receiver. 

8. Status of Receiver. 

9. Suit against insolvent. 

10. Suit by Receiver. 

11. Suit by unsuccessful claimant. 

12. Miscellaneous. 

1. Duties of Receiver. 


S 59— Duties of Official Receiver. 

The duties of the Official Receiver do not lie in 
simply receiving what the creditors may discover 
for themselves as assets of their debtor. It is 
his duty to collect the assets and go out and make 
eno uiries to find what assets there are to be 
collected. A.,. R. 1937 Rang. 276=14 Rang. 
704=170 Ind. Cas. 471. 

S 59 Receiver refusing to act — Whether 

can be forced to do so at instance of insolvent. 

Where a Receiver refuses to act on the ground 
that he is not interested in the subject-matter of 
the suit it is unreasonable that he should be forced 
to do so at the instance of the insolvent. A. I.R. 
1937 Pcsh. 42=168 Ind. Cas. 377. 

S 59— Duties of Recover. 

The Official Receiver as an officer of the Court 
is bound to bring to the notice of the District 
Court before which an appeal against his order 
refusing to confirm sale of insolvent's property 
may be pending the facts that are likely to affect 
its decision. He should also represent the insol- 


vent’s estate on the appeal. 76 Ind. Cas, 977 — 
18 M.L.W, 282= A. I.R. 1924 Mad. 147. 

S. 59 — When a creditor challenges an aliena- 
tion or a payment as being in fraud of creditors, 
it is the Official Receiver’s duty to give notice to 
such creditor and ask him to substantiate his alle- 
gation. A general notice which is sent as soon 
as a person is adjudicated insolvent asking the 
creditors to prove their claims is not such a notice 
as should be given to the creditor who impeaches 
a particular transaction of the insolvent as being 
in fraud of creditors. The Official Receiver 
should represent the estate for the benefit of cre- 
ditors and place before the Court the result of his 
inquiry and help a creditor on his indemnity for 
costs even to appeal against the order of the 
Court. 79 Ind.. Cas. 395=47 Mad. 673=18 M. 
L.W. 857=33 M.L.T. 196=A.I.R. 1924 Mad. 
345. 

2. Mortgage by Receiver. 

S. 59 — Receiver's power of sale and mortgage 

— Leave of Court. 

Under S. 59, the Receiver is entitled to sell any 
part of the property of the insolvent and to give 
receipts for any money received by him without 
the permission of the Court. If, however, he 
wishes to mortgage or pledge any part of the pio- 
perty of the insolvent for the purposes of raising 
money for payment of the debts of the insolvent, 
he must first obtain the leave of the Court. A. I. 
R. 1934 Lah. 867=35 P.L.R. 717=152 Ind. 
Cas. 638 (2). 

S. 59 — Person not appointed Receiver mort- 
gaging insolvent’s property under orders of Court 
— Mortgage, if valid. 

Where a person, after adjudication of the insol- 
vent, though not formally appointed Receiver 
under the orders of the Insolvency Court acted 
as Receiver and mortgaged the insolvent’s pro- 
perty and the mortgage was ratified by the Court: 

Held, that the mortgage was analogous to a 
judicial sale and the mortgagee with valuable con- 
sideration got a good title. A. I.R. 1934 Lah. 
867=35 P.L.R. 717=152 Ind. Cas. 638 (2). 

3. Powers of Receiver 

S . 59 — It is not within competence of receiver 

to enter into transaction involving insolvent estate 
into unnecessary litigation. 

The property of an insolvent vests in a Receiver 
for a specific purpose. A Receiver is directed to 
realize the property of the debtor with all conve- 
nient speed and to distribute dividends among the 
creditors entitled thereto. The powers of 
Receiver enumerated in S. 59, els. (a) to 0) 
have been given to him to discharge that duty. It 
is not, therefore within the competence of a 
Receiver to enter into a transaction which will in- 
volve the estate into unnecessary litigation or 
which is not for the benefit of the insolvent estate. 
A. I.R. 1946 Nag. 24=1. L.R. (1945) Nag. 826 
= 1 945 N.L.J. 588. 

S. 59 — Powers of Receiver, object of — Power 

not to be exercised to detriment of creditors. 

The power of the Receiver to sell the property 
of the insolvent is one of the powers mentioned in 
5>. 59 which enumerates the powers conferred on 
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the Receiver by the statute. The powers con- 
ferred upon the Receiver are exercisable only fov 
the purpose of realising the property of the debtor 
in order to distribute dividends among the credi- 
tors. Money realised by the sale of the insol- 
vents’ property is devisible among the general 
body of creditors. But amongst the powers enu- 
merated in S'. 59, there is no power conferred on 
the Receiver to execute a conveyance which would 
result in valuable part of the insolvent’s estate 
being lost to the general body of creditors with- 
out the purchase price being utilised to satisfy 
their claims. A.I.R. 1934 Pat. 514=lo P.L.T. 
502=1 B.R. 32=152 Ind. Cas. 277. 

•S. 59 — Attachment of debtor’s pay — Proper 


person to apply. 

When an Official Receiver has been appointed, 
lie represents the whole body of creditors and it 
is he who should move in the matter of attachment 
of the debtor’s pay though it is open to a creditor 
to bring any matter to the notice of the Official 
Rccci cr or of the Conrt. A.I.R. 1933 All. 153 
= 146 Ind. Cas. 494. 

5. 59 — Compromise without sanction — Not 

invalid . 

A compromise (accepting a certain amount in 
full settlement of a claim) effected by the Official 
Receiver without sanction of the Court is not in- 
valid. Sanction is taken by the Official Receiver 
for his own protection and the compromise is 
binding unless set aside. The provisions regard- 
ing sanctions are administrative only: 112 Ind. 
Cas. 452= A.I.R. 1929 Sind 41. 

S 59 — Appeal — Power to. 

S 59 does not authorize the Official 
Receiver to appeal against a decree against the 
insolvent in a suit for damages. 98 Ind. Cas. 
516=50 Mad. 161=25 M.L.W. 726=1926 M W. 
N. 797= A. I .R. 1926 Mad. 1133=51 M.L.J. 

613. 

S. 59 — Important contention — Court should 

decide. 

A contention raising a very important matter 
between the insolvent and the general body ot 
creditors should be decided by the Court and not 
1»v an officer that may be appointed by the Court. 
77 Ind. Cas. 589=2 Pat. 724=A.I.R. 1924 Pat. 

259. 

g 59 (1907), S. 20 — Discretion to contest 

suit— Costs of Receiver. 

The Official Receiver from the mome, ! t °. f T 
civil ij 11, c insolvent's estate r 'P r « c, . , ‘ s p *'’ C t5 b0 ^ 
of creditors and must protect their ,ntcr ^ sls . 

in his discretion he thinks it unnecessary to appear 

but finds that a particular creditor desires an 
appearance necessary, the proper Police is 0 
obtain an indemnity from such creditor «md 

carrv on the contest recovering 

i„ case of failure. 36 Ind. Cas. 771 (Mad.). 

S 59— (1907 ), S. 20 — Receiver— Powers of 

A Receiver under the Insolvency Act can be 
authorised by the Court to ascertain facts and re- 
port them to it with a view to the adoption ot 
such step as may he deemed necessary in tnc 
interests of justice such as paying a surprise visit 
to the insolvent’s house to sec if he has conccaie< 
properties. 23 C.L.J. 553 = 34 Ind. Cas. 777. 


Is. 59 (c), 66 (1)— (1907), Ss. 20 (c) and 40 
(1) — “Pilgrim business” if business or trade — 
Winding up. • 

The “Pilgrim business" of a hereditary priest 
attached to a temple is not business within S. 
20 (c) nor is it a trade within S. 40 (1). The 
Court cannot appoint an insolvent priest to carry 
on pilgrim business for the benefit of his creditors. 
The insolvent’s business can be carried on by the 
Receiver for the purpose of winding up bat not 
for making a profit. 40 (Cal.): 678=21 Ind. 

Cas. 969. 

S. 59 (1907)— S. 20 (e)— Absence of vesting 

order — Acts of Receiver deemed to be acts of 
Court under Ss. 58 and 59 (e). 

An insolvency petition was filed before the Dis- 
trict Judge. He passed the following order: 
“The petition is transferred to the Official Recei- 
ver for adjudication and for the administration of 
the estate.” In due course the Official Receiver 
passed an order of adjudication; but no separate 
order was passed by the District Judge vesting 
the property in the Official Receiver in accordance 
with the terms of S. 18, the Official Receiver 
assigned some of the insolvent's properties to a 
third person. 

Held, that the District Judge by his order 
transferring the petition must be deemed to have 
appointed the Receiver to do the acts which the 
Court was empowered to do in the absence of a 
formal appointment of an Official Receiver qua 
Receiver under Ss 23 and 20 (c) and therefore 
the assignment by the Receiver was a valid assign- 
ment. 62 Ind. Cas. 346=44 Mad. 547=13 M. 
L . W . 227=1921 M.W.N. 135=A.I.R. 1921 

Mad. 216=40 M.L.J. 209. 

S. 59 — Receiver appoint e d by Aden Resident 

— Powers. 

A Receiver, appointed by the Residents Court 
at Aden, not under the provisions but under the 
spirit of the Provincial Insolvency Act, cannot 
make an order against the debtors of the insol- 
vent. He can only call upon them to pay w.»at 
they owe to the insolvent but if they do not obey 
the demand, he must seek his remedy by suit If 
such a Receiver makes an order against the debtors 
of the insolvent, the aggrieved party may appeal 
to the Court appointing the Receiver or to the 

higher Court against the order. T 7 V C 

not file a suit. 84 Ind. Cas. 684 = 25 Bom. L. a . 

I 55_47 Rom. 548= A.I.R. 1923 Bom. 233. 

4. Pow e r and duty of Court. 

S. 59 — Delivery of possession of property by 

Court to Receiver. 

It is only when the property proceeded against 
is the property of a person who has been adjudi- 
cated insolvent that the Court is bound 1 to dejwg 
it to the Receiver. A.I.R. 1940 Mad. 22- ^ 
L.W. 839= (1939) 2 M.L.J. 708=1940 

349=189 Ind. Cas. 88. ( 

S. 59— Necessity of investigating debtors ac- 
count books. . . 

If an insolvency case has to proceed, it is abso- 

finely essential in order to allow a Receiver to go 
into the affairs of a debtor to investigate the bocks 
and to come to some conclusion thereon. . 

the books, it is impossible to sav what exact y 
the amount of debts and the value of assets. A. 
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I.R. 1934 Pat. 526=15 P.L.T. 461 = 1 B.R. 78 
= 152 Ind. Cas. 655. 

S. 59 — (1907), S. 20— Power of Court to en- 
quire into debts due to insolvent’s estate — Juris- 
diction. 

A Court exercising insolvency jurisdiction has 
no power to inquire into and judicially ascertain 
claims by or on behalf of the insolvent’s estate. 
9 N.L.R. 182=22 Ind. Cas. 69. 

-Ss. 59 (a), 75 (3)— (1907), Ss. 20 (a) and 46 


w X /I — * \ / — 

(3) — Order directing the sale of Insolvent’s pro- 
perty — Contention that it is exempt from sale — 
Not decided — Order if proper. 

A District Judge cannot pass an order directing 
the sale of certain occupancy holdings belonging 
to an insolvent without deciding the contention of 
the judgment-debtor that the property was not 
liable to attachment. It is open to doubt whe- 
ther the District Judge should direct the sale of 
an insolvent’s property in view of the fact that the 
sale of the property lies within the discretion of 
the Receiver under S. 20 (a) of the Act. 18 C. 
L.J. 564=20 Ind. Cas. 273. 

5. Proceedings by insolvent. 

S. 59 — Proceedings by debtor pending insol- 


vency. . r 4t 

A Hindu widow brought a suit against her father- 
in-law, defendant 1 for past as well as future 
maintenance. During the pendency of the suit, 
defendant 1 was adjudged insolvent on the appli- 
cation of the creditor and the Official Receiver 
was added as defendant 2. A personal decree 
was passed by which a charge for maintenance was 
also created upon the whole property held by de- 
fendant 1 . In an appeal by defendant 1 to which 
defendant 2 was also made respondent, the widow 
contended that after the vesting of the estate in 
defendant 2, defendant 1 had no locus standi to 

appeal: , . 

Held, that the liability of defendant 1 under the 
decree was personal one and, therefore, the ob- 
jection under S. 59, Provincial Insolvency Act 

was not well founded. . 

Held, also, that the case did not come under O. 
9? R 10, C. P- Code, as defendant 1 did not 
become insolvent pending the appeal. Order 22. 
R 10 being merely a permissive one, did not im 
nose a disability upon a person already on record 
Defendant 1 therefore, had locus standi to appeal. 
aI r 1937 Mad. 915 = 1937 M.W.N. 1014=46 
L.W. 550=177 Ind. Cas. 33. 

S. 59 Suits by insolvent after adjudication. 

Where an undischarged insolvent files his suit 
without previous application to the Official Re- 
ceiver or without requesting him to file the plaint 
on his behalf, such suits arc not maintainable par- 
ticularly when no permission of the Court has been 
obtained for the filing thereof. 1 he Court should 
not grant the application for permission where the 
c,it< are barred on tne date, of permission. The 
case would he analogous to those cases in winch 
the rdaintifif seeks permission to amend a plaint 
and it is a well known principle of law that such 
'an amendment should not be allowed if its effect 
would he to deprive the defendant from pleading 
the bar of limitation. A. I.R. 1937 Mad. 16a = 
1936 M.W.N. 996=170 Ind. Cas. 981. 
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— 59— Suit by insolvent after adjudication. 
There is no bar to an undischarged insolvent 
bringing a suit for a declaration that certain land 
mortgaged to certain person had been redeemed, 
and making the Receiver also a party to such a 
suit, though he had not obtained the possession of 
the land and it did not vest in him by virtue of S. 
28 (5), Provincial Insolvency Act being not at- 
tachable under S. 60, C* P. Code. A. I.R. 1937 
Pesh. 42 = 168 Ind. Cas. 377. 

_S 5g Defamation — Insolvent’s right to sue 

^An^soWent is entitled to sue for defamatory 
words whether published before or after his adju- 
dication; and such damages as he may recover 
will not belong to his trustees. Even if m snch 
a suit for damages for defamation of the in *0! 
vent a part of the claim refers to injury to the in- 
solvent’s estate, the insolvent may still carry on 
the suit as the right of action for the mjnry *° 
his character and reputation remains vested m him. 
A. I.R. 1932 Sind 33=26 S.L.R. 21 = 140 Ind. 

Cas. 233. 

S. 59 (d)— (1907), S. 20 (d)— Rights of In- 
solvent to sue. , , . . 

An insolvent can institute, defend or continue 

any suit or other legal proceeding to set aside a 
decree against him. 12 A. L. J. 925=27 Ind. 

S. 59 (d) — (1907), S. 20 (d)-Suit by . Insol- 
vent to recover deferred dower— Maintainability of. 

A11 adjudicated insolvent whose estate is in the 
hands of Receiver cannot j maintain a .suit m Ins 
own name for the deferred dower of his daughter 
even though the Receiver has refused to bring auch 
suit. 54 Ind. Cas. 699 (Pat.). 

S . 59— Insolvent’s power to execute orders for 

costs — Leave of Court. 

When an order for costs is made against a cre- 
ditor in favour of the insolvent and the Receiver 
dics, the insolvent’s estate vests in the Insolvency 
Court and the order cannot be executed by the 
insolvent or on his death by his heirs as agents 
under S. 59, without leave of the Court • 

R. 1936 Cal. 521=63 Cal. 1210=168 Ind. Cas. 

391. , 

S 59 — Insolvent’s right to appeal after adju- 


dication . 

Where a person has been declared insolvent dur- 
ing execution proceedings, he has no locus standi 
to appeal from an order confirming a sale. The 
principle applies to a sale under O. 21, R. 90, C. 
P Code. A. I.R. 1936 Lah. 368=38 P.L.R. 
108 = 162 Ind. Cas. 299. 

6. Sale by Receiver. 

S. 59 — Court ordering sale of insolvent’s 

property — Official Receiver s e lling property and 
Court accepting bid of purchaser — Purchaser, if 
entitled to sale certificate or sale-deed. 

When an Official Receiver sells property of an 
insolvent, it cannot be said that it is transferred 
by operation of law or by, or in execution of a 
decree or order of a Court of competent jurisdic- 
tion within the meaning of S. 2 (d), T. P. Act. 
Even if the Insolvency Court has ordered that the 
Receiver should conduct the sale and has acce*>taJ- 
the bid of the purchaser, it makes no difference a* 
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regards the nature of sale. The Insolvency Court 
has no jurisdiction to order the sale or to order 
that the bid be accepted. It, therefore, cannot 
be said that S. 54 of the T. P. Act does not apply 
by virtue of S. 2 (d) of the Act, and no sale deed 
is necessary. The purchaser is not entitled to a 
sale certificate from the Court under O. 21, R. 
94 C. P. Code. A.I.R. 1942 Oudh 424=1942 
A.’W.R.C.C. 262=1942 O.W.N. 396=18 Luck. 
433 = 201 Ind. Cas. 286. 

S. 59 — (1907), S. 20— Official Receiver— Con- 
veyance by, essential to pass title. 

There is nothing to exempt a conveyance by 
an Official Receiver in Insolvency from the ope- 
ration of S. 54 of the T. P. Act. 46 Cal. 887= 
53 Ind. Cas. 121. 

S. 59 — Sale of insolvent's property — Powers 

of Receiver. 

The Official Receiver in the due course of his 
administration of the assets of the insolvent held a 
sale on August 30, 1937, which was duly advertised. 
The highest bidden was A; and the sale was 
knocked down in his favour for Rs. 113 of which 
he deposited Rs. 32 at once and a further Rs. 81 
on September 13, 1937. In accordance with the 
practice of the Official Receiver, he said that the 
sale in A’s favour would be subject to such fur- 
ther bids as might be offered by creditors. He 
sent notices to the other creditors telling them 
that if they did not make any higher bids, the 
sale would be confirmed in A’s favour. On Sep- 
tember 4, 1937, B sent an offer to the Official Re- 
ceiver which reached him on September 6, 1 737. 
The money should have been deposited with seven 
days of September 6, 1937, that is, on or before 
September 13, 1937. 'The money was not, however, 
paid and the Official Receiver, apparently not fully 
aware of the various bids that had been made and 
of the circulars he had issued, confirmed the sale 
in A’s favour on November 30, 1937. On Feb- 
ruary 16, 1938, B deposited the Rs. 120 which was 
the amount of the offer that he had made. On 
May 6, 1938, the Official Receiver executed a sale 
deed in favour of A. In appeal, the District 
Judge, while concluding that the sale was really 
confirmed in A’s favour on November 30, 1937, 
held that the sale was irregular, in that the Offi- 
cial Receiver had made it clear that he had no 
intention to confirm the sale in A's favour if there 
were higher bidders among the creditors. He, 
therefore, set it aside: # t 

Held, that the confirmation of the sale in As 
favour was not irregular. The Official Receiver 
was under no contractual obligation either to V or 
to any other person to accept their offers; and he 
might well have refused to confirm the sale in 
some other person’s favour unless his bid was 
substantially higher than that of A. He was justi- 
fied in confirming the sale in favour of A— espe- 
cially as the bid of B was only Rs. 7 higher than 
that of A Although the District Judge had power 
1 ., ^ct aside the sale and to pass an order in favour 
of B, vet he should not have done so lightly afier 
there had been a legal conveyance of the property 
in favour of A. 

Held, also that the practice of the Official Re- 
ceiver in making the highest bid at the auction 
subject to further bids bv creditors was objection- 
able. A.I.R. 1041 Mad. 827 = 54 L.W. 215 = 


(1941) 2 M.L.J. 382=1941 M.W.N. 1016=200 

Ind. Cas. 477. '•* 

S. 59 — Receiver’s powers of sale. 

The Official Receiver of an insolvent’s estate 
has power to sell the son’s share of the family 
property where such power was possessed by the 
insolvent father at the time when the estate vest- 
ed in him. But there is, no doubt, a difference 
between the existence of a power and its. exer- 
cise, and the mere existence of the power will not 
be sufficient to show that in any particular case, 
it was exercised by the Official Receiver. 

It is well known that the Receiver is bound by 
his duty to sell the entire property of the insol- 
vent for the benefit of the creditors, and where 
the insolvent’s property included not merely his 
own share but also the power to sell his son’s share 
in respect of his antecedent debts not tainted by 
illegality or immorality, it would have been con- 
trary to his duty for him to have sold only the 
father’s half share. On the other hand, it is most 
unlikely that the purchaser, who was making the 
purchase on behalf of a charity, would have pur- 
chased a half share in the properties. A.I.R. 
1938 Mad. 299=182 Ind. Cas. 282. 

S. 59 — Receiver’s power of sal®. 

The Provincial Insolvency Act does not empower 
a Receiver to sell anything more than the property 
of the insolvent which vests in the iRejavei _by 
reason of the adjudication A.I.R. !936 Pat 
115=17 P.L.T. 39=2 B.R. 318=15 Pat. 363 

=161 Ind. Cas. 167. 

S 59 — Property liable to sale. 

Held, that the right to sue for breach of contract 
being non transferable under S. 6 (e), I . r. n , 
such a right to sue was not conveyed to the third 

party on sale by the Receiver. A.I.R. 1937 All. 
317=1937 A.L.J. 304=1937 A.W.R. 241-168 

Ind. Cas. 683. 

S. 59 — Sale by purchaser, mode of. 

The Provincial Insolvency Act contains no pro- 
vision which requires or empowers the Othciai 
Receiver to attach the property as a necessary 
preliminary to sale as in the case of cxecut.on of 
decrees under C. P. Code. The Offic.al R«c'vcr 
may sell the insolvent’s property as any other 
private individual having d.sposmg power 
over certain property vested in him, can sel _ 
may advertise for sale of property ... any manner 
he likes and can sell it to the highest bidder The 
sale is not. in any sense. "..1 continuation of 
attachment. It is a distinct act of the Receiver 
which can be objected to by the insolvent before 
the Insolvency Court by an application under S. 

68. A.I.R. 1937 All. 226=1937 A.L.J. 129= 
167 Ind. Cas. 940. 

S 59— Sale by Receiver — Procedure. 

The rules laid down in the C. P. Code regula- 
ting sales under that Code are not applicable to 
sales by the Official Receivers in insolvency pro- 
ceedings. Sale by the Official Receiver is not. 
therefore, irregular merely because it was hem at 
his office and not at the spot. A.I.R. 1932 Lah. 
320=33 P.L.R. 332=136 Ind. Cas. 267. 

■S. 59— Purchase money — Payment by pur- 


:hascr direct to creditors. . . . 

Any deviation from the letter or the spirit ot 
insolvency law is calculated to open the door .o 
fraud and profiteering. Both the realization an 
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the distribution of the assets of an insolvent 
should be entirely carried out by official agency. 
That is the only safeguard provided both for the 
insolvent and for his creditors. A purchaser 
from the Official Assignee of an insolvent’s assets 
should never be allowed to pay creditors direct 
out of his purchase money. A.I.R. 1937 Mad. 
962=46 L.W. 449=1. L.R. (1938) Mad. 426= 
(1937) 2 M.L.J. 508=1937 M.W.N. 942=175 
Ind. Cas. 158. 

S. 59 — Sale under — If voluntary sale or one 

— r-% a Y* mr«\T A A PT 


U . vJdlU uuuv-i M vuiujhuij V* ~ 

by Court. See BENGAL TENANCY ACT, 
S. 26-F. 54 C.W.N. 286=A.1.R. 1948 Cal. 

353. 

•S. 59— Pre-emption — Sale of insolvent's 

— ■ w _ a 


property by Receiver. 

The act of an Official Receiver in selling the 
property of an insolvent, is not an act in execu- 
tion of the order of a Court and is, therefore, sub- 
ject to the right of Pre-emption A.I.R U3t> 
Lah. 35 = 38 P.L.R. 755=158 Ind. Cas. 658. 

S. 59— Official Receiver selling property of 

insolvent free from mortgage — Legality of. 

The Official Receiver, who stands in the posi- 
tion of the insolvent mortgagor, can sell the pro- 
perty outright free from the mortgagee s debt, it 
on the facts, it could be held that the action of 
the mortgagee was equivalent to an authonzation 
to sell on the mortgagee’s behalf. Where, theie- 
forc the Receiver who acted as auctioneer, issued 
notice without any reference to the mortgage and 
the mortgagee consented to have the properties 
sold free of mortgage, and at the sale, the mort- 
gagee’s agent was standing by, and in fact, bought 

the property himself: 

Held, thai the properties were sold .free fr 
mortgage and that ‘" r f sl £ 'ject .o mongage 
w a r a ' bona ' a f»dc° mt.lkT A.I.R. 1934 Rang. 

J67= S 5 y^Sale "by Receiver of mortgaged pro- 

perty— Insolvent’s nght .“^'“‘“solvent which is 
Where the property of » ^ Q fficial Receiver 
under a mortgage is ^ lhc mor tgagce, 

without reference to the rign s ^ ^ . ht tQ 

whether the |'“ inso ' vc nt has no right 

“ A.I.R. 1933 Lah. 1008= 

If-S.^S^Sale 7 of property alienated by insolvent 

-Natnre - Assignee of lands in posses- 

ses by an Offic al AS .^ soIvent as bei „ g part 

*>°n of t in substance, if not in 

of the insolvent s estatc^arc^e^ ^ ^ Hg|it to 

form, nothing . t j iey Jq n ot come within 

gate and assuming that o( Property Act 

the prohibition in t mcrc light t o sue, they 

against the tra ns fcr eCt ions and are strongly 

arc open to tcsani object, ^ ^ } 

to be deprecated^ 1 O.W.N. 1231=47 

W. 1 = 1928 M.W.N JO 0 Hom , R . 

C.L.J. 136=32 CU A I | 371 = A . 1 . R. 1927 

220=6 Rang. 29*26 
PC *>5^=54 M.L.J. 88 

s 59 — Sale before vesting order— Effect o, . 
~>er Full Bench. Knshnan, J.. dissenting) - 
\ ^.ic by Official Receiver of the Insolvent's 
property is not a transfer contemplated by S. 2 


(d) and S. 43 applies where the Receiver has sold 
the properties before the vesting order in his 
favour is made and the sale is subsequently lati- 
fied by the Court. 99 Ind. Cas. 8=38 M.L. 1 . 
92=25 M.L.W. 128=50 Mad. 135=A.I.R. 1927 
Mad. 1=51 M.L.J. 529. 

S. 59 — Simultaneous sale of two houses — 

Prejudicial . 

Sale of two items of property consisting of sepa- 
rate dwelling-houses simultaneously, or a sale 
before the equities of a bona fide purchaser have 
been settled, is prejudicial to insolvent’s estate. 
98 Ind. Cas. 1065 = A.I.R. 1927 Mad. 232. 

S. 59 (f)— (1907) S. 20 (f)— Leave of Court 

— Receiver entering into arrangement without 
leave — Sale by officers of Court — Contract Act. 

The purchaser of property belonging to -m in- 
solvent cannot impugn the sale on the ground 
that the Receiver, who sold the property, entered 
into an arrangement with the purchaser for defer- 
red payment of the purchase money wiehout leave 
of the Court. The Contract Act has no applica- 
tion to sales by officers of Courts. 5 Bur.L.T. 
79=15 Ind. Cas. 368. 

7. Setting aside sale by Receiver. 

S. 59 — Setting aside sale — Grounds — Sale 

not governed by O. 21, C. P. Code. 

The Court has no jurisdiction to set aside a sale 
held or made by the Receiver in the absence of 
proof of fraud or collusion or material illegality 
or irregularity in conducting the sale or miscon- 
duct on his part causing injury to the estate. The 
sale may of course be set aside if the Receiver 
acts beyond his authority or in excess of the 
powers conferred on him. 

Within a month after the sale of their property 
by the Receiver appointed under the Provincial 
Insolvency Act, insolvents tendered money to 
pay their creditors in full and a certain sum being 
5 per cent, on the purchase money, to be paid to 
the purchaser as compensation for the cancella- 
tion of the sale, and further prayed for the annul- 
ment of the order of adjudication. 

Held, that a Receiver’s sale was not a “pro- 
ceecing” under the Act which meant a proceeding 
in Court, and sales by Receivers in bankruptcy 
were not governed by O. 21, C. P. Code. 107 
Ind. Cas. 172=5 Rang. 768=A.I.R. J92S 
Rang. 60. 

S. 59 — Fraudulent misrepresentation by one 

of the creditors is not a ground for setting aside a 
sale. The principle of caveat emptor applies in 
such a case. 97 Ind. Cas. /81 = 19J6 M.W.N. 
688 = A . I . R. 1926 Mad. 1080. 

S. 59 — The Official Receiver has no power 

,o set aside a sale held by him of the insolvent’s 
property. 97 Ind. Cas. /81=1926 M.W.N. 
688 = A.I.R. 1926 Mad. 1080. 

8. Status of Receiver. 

S. 59 — Status of Receiver — Decree against 

Official Receiver in proceedings outside insol- 
vency binds him only as representing insolvent 
and not creditors — Official Receiver, when can go 
behind decree. 

The Official Receiver has two capacities, one as 
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representing the insolvent or his estate and 
secondly as representing the creditors. He Joes 
not, however, represent the creditors under all 
circumstances. In proceedings within the insol- 
vency itself and in the Insolvency Court, the Offi- 
cial Receiver represents both the creditors and the 
insolvent, but in a case where the proceedings 
were outside the insolvency proceedings such as, 
a suit by the insolvent’s creditor to recover his 
debts, the decree will only bind the Official Re- 
ceiver in Ii is capacity as representative of the 
insolvent and not the creditors. Such a decree 
must therefore, be proved by the creditor in ac- 
cordance with the mode provided by the Act. A 
debt cannot be said to have been legally proved 
unless the method laid down in the Act is 
adopted . 

The Official Receiver, till he is satisfied that 
there is evidence which would entitle him to go 
behind the decree, cannot do so. A.I.R. 1941 
Lah. 6=1. L.R. (1940) Lah. 345=42 P.L.R. 
751 = 192 Ind. Cas. 414. 

Ss. 59 (5)— (1907), Ss. 20 and 47— Official 

Receiver acting under Ss. 2 and 20 — If court. 

The Official Receiver acting under S. 20 Pro- 
vincial Insolvency Act docs not act as a Court and 
S. 47 has no application to the acts so done. S. 47 
only lays down the procedure of a Court’s pro- 
ceedings, and does not authorise an Insolvency 
Judge to summarily decide questions of titles with 
respect to property claimed by third persons. 41 
Mad. 440=6 L.W. 694=(1917) M.W.N. 857= 
42 Ind. Cas. 525. 


9. Suit against insolvent. 


S. 59 — Suits relating to insolvent’s property — 

Necessity of impleading Recei«/e r as party. 

When mortgaged property has vested in a Re- 
ceiver. the mortgagee cannot bring or continue a 
suit for foreclosure without making the Receiver 
the defendant and a decree obtained in his absence 
is not res judicata against him. 


The plaintiff Rank brought a suit on mortgage 
against a joint family firm of which the manager 
was the only adult member. By the time the 
Rank brought their mortgage suit, the only adult 
Utah- member of the family who was the karta, had 
been ndjudicted insolvent and so had the firm 
against whom the suit was brought. This was 
known to the Bank but the Official Receiver was 
uot impleaded . The karta died before preliminary 
decree and the minors were not represented. In 
execution, the mortgagee Bank purchased the pro- 
perty and being unable to take possession, brought 
a suit for possession imploading the Official Rc- 
rei « . as defendant: 

Held that the proceedings were null and void 
and anything done in pursuance thereof was also 
null and void, ft followed that no title passed to 
the plaintiff Rank by reason of the sale certificate 
while the d- fendants were in possession. Hie suit 
was, therefore, liable to dismissal. A.I.R. 1/4/ 
I. ah 402=39 P.L.R. 627 = 175 Ind. Cas. 59. 

S 59 — Insolvency of debtor pending suit 

against him — Official Assignee or Receiv e r, whe- 
ther necessary or proper party. 

While a suit is brought against defendant in rcs- 
peu of money due (i.c., a debt, or damages for 


breach of contract) and the defendant becomes in- 
solvent, the plaintiff is not entitled to join the 
Official Assignee or Receiver as a party to the 
suit. The suit is not one relating to the propet ty 
of the insolvent, and the Official Assignee or Re- 
ceiver is neither a necessary nor a proper party to 
the suit. A.I.R. 1935 Rang. 439=160 Ind. Cas. 
90. 

10. Suit by Receiver. wd 

59 — Power of Receiver to file suit. 

Where, by an order of the Insolvency Court, the 
property of the insolvent vests in the Official Re- 
ceiver and later on the Court appoints two .snore 
persons as additional Receivers without vacating 
the previous order or making another order vest- 
ing the properties in a body of three Receivers the 
Official Receiver can, by himself, maintain suits to 
recover the estate of the insolvent. A.I.R. 1938 
Lah. 264=178 Ind. Cas. 259. 

S . 59— Suit by Receiver— Plaint, requirements 

of. 

The Official Receiver should never in the plaint 
describe himself merely as “the Official Receiver”. 
He should invariably state that he is suing as a 
Receiver of the estate of some person to be men- 
tioned particularly by name who is insolvent. 
When this is not done, the plaint should be returned 
for amendment. A.I.R. 1935 Rang. 327= la^ 
Ind. Cas. 570. 

S. 59 — Permission for suit — Form — Absence 

not fatal to suit. . 

The permission of the Insolvency Court required 
by S. 59 for institution of a suit by a Receiver 
need not be in writing. The mere fact that a re- 
ceiver appointed under the Act has not obtained 
the leave of the Court to institute a suit is not 
fatal to the suit brought by him, as the obtaining 
of such leave is a matter between the Receiver and 
the Insolvency Court whose officer he is and can- 
not be pleaded as a valid defence ky a third per- 
son to that suit. 47 Cal 555 and (19141 2 K. 
R. 701, Foil. 89 Ind. Cas. 419=A.I.R. 19-0 

Nag. 156. . 

S. 59 (d) — (1907), S. 20 (d) - Receiver - 

Power to continue— Suit in forma Pauperis. 
pauperisT in " 

ibhr a TTf. &&&?*? 

S. 59 — Suit for return of deposit. 

When the insolvent has filed a suit for return 
of the deposit money for breach of contract on the 
defendant’s part, the Official Receiver is entitled 
to continue the suit. 98 Ind. Cas. 516=50 Mad. 
161=25 M. L. W. 726=1926 M.W.N. 797=A.. 
I.R. 1926 Mad. 1133=51 M.L.J. 613. 

S. 59 (d) — Interpretation— “Relating to” 

There is no authority for holding that the words 
“relating to” must be taken to mean “affecting”. 
98 Ind. Cas. 516=50 Mad. 161=25 M.L.W. 726 
= 1926 M.W.N. 797= A. I.R. 1926 Mad. 1133= 
51 M.L.J. 613. 

11. Suit by unsuccessful claimant. 

S . 59 — Suit by unsuccessful claimant — No bar 


U. WUIl — - 

Under the Provincial Insolvency Act, there is 
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no provision which expressly or impliedly precludes 
an unsuccessful claimant from bringing a regular 
action to establish his title to the property seized 
by the Insolvency Court or the Receiver. 22 P. 
R. 1917, Foil. 61 Ind. Cas. 332=2 Lah. 147= 
77 P. L. R. 1921=3 L.L.J. 233=A.I.R. 1921 
Lah. 58. 


12 . Miscellaneous . 


S. 59 — Lease of ancestral property by Recei- 
ver — Reversioners, remedy of. 

Where ancestral property of insolvents has been 
leased by the Official Receiver, the reversioners 
having no present interest in the property, all that 
they can ask for is a declaration that the lease 
shall not be binding on them after the death of 
the insolvent if they prove that the debts, in satis- 
faction of which the lease has been given, were 
incurred for illegal or immoral purposes. It is 
open to the objectors to establish their rights in 
this respect by a separate suit. Nor is it neces- 
sary or even convenient to go into the question 
in the course of the insolvency proceedings. A. 
I. R. 1935 Lah. 952=37 P.L.R. 517=160 Ind. 
Cas. 794. 

S. 59 — Transaction between cr e ditor and in- 
solvent — Should not be upset if proper. 

Though the Act allows it, it is not desirable to 
encourage other creditors to come into the batllc- 
field and endeavour to upset transactions between 
an insolvent and a competing creditor, when the 
Receiver who is really empowered by law tc in- 
vestigate the matter is satisfied that there is no 
ground for objection. 62 Ind. Cas. 732=43 All. 
427=19 A.L.J. 240= A. I . R . 1921 All. 41. 


S 60 — Sale in contravention of — Effect. 

The law draws a distinction between the case 
of an alienation of property which from its very 
nature, is incapable of alienation for all tun 
and in all circumstances, and the case where the 
bar has been created for certain specific purposes 
Where a grove is sold by the Official Receiver in 
contravention of S. 60 of the Provincial Insol- 
vency Act, it is a bad sale not in the sense that it 
is void but in the sense that it could be avoided . 
If persons who are entitled to avoid it do not do 
so but ratify it, it is a good sale and cannot be 
subsequently avoided on any plea based on S 60 
of the Provincial Insolvency Act . 1947 A L^ J . 

945 — 1947 A.W.R. (H.C.) 258—1947 A.L.Y\. 
446= A. I. R. 1947 A. 293. 

S. 60 (1) and ( 2 )-A PP licabiUty and .cop^ 

relates t^^mmovabir^ropcrty paying revenue to 

)' S rclaLles 'to ’immovable* property of the parjicn- 

ar description mentioned there...; while sul.-S. 

A) is much wider in scope and applies to »mn» ■ 

KiV nroncrtv of whatever description against 

ab ’- , pr ® P CC u?ion is prohibited or restricted by 
which execution . 1 19 = 45 p y R 57 — 

statute. A. I K. iy4 ' T • p 3 44 /p 

T L.R (1943) Lah. 242=204 Inn. C^as. (i . 

R ) S 60— Rights under Agra Tenancy Act. 

Per 'Piggott, J.— The provincial Insolvency Act 
docs not apply at all so as to govern or affect the 


rights of a landholder against his tenant, enforce- 
able by means of any suit, or proceeding under the 
Local Tenancy Act. The Provincial Insolvency 
Act would not bar a suit by a landholder against 
his tenant brought before a Revenue Court under 
the provisions of the Tenancy Act, neither could 
it bar a proceeding in execution of a decree before 
such Court. A.I.R. 1921 All. 13 and 43 All. 510 
(F.B .), approved. . . 

Per Walesh, J. — As the law stands, it is quite 
clear that the jurisdiction of the Civil Courts 
strictly so-called and of the Insolvency Court res- 
pectively, on the one hand, and of the Revenue 
Court on the other, are mutually exclusive. A 
decree-holder, who is the landlord of an agricul- 
tural tenancy to which the Agra Tenancy Act ap- 
plies is not a creditor under the Provincial Insol- 
vency Act in respect of his rent or decree. His 
decree is not provable debt. 66 Ind. Cas. 214= 
44 All. 296=20 A.L.J. 147=A.I.R. 1922 All. 

74. 

S. 60 — (1907), S. 21 — Applicability— Punjab. 

The first clause of S. 21 is not applicable to ‘he 
Punjab, as no declaration under S. 320 of the C. 
P. Code (1882), S. 68 of the Code of (1908) is 
in force. 61 Ind. Cas. 664 =2 Lah. 78=71 F.L. 
R. 1921 = A . I . R. 1921 Lah. 44. 

S. 60 — Procedure explained — Sale — Nature 

of. 

Under S. 60, the Insolvency Court does nc.t 
make any order for the sale of any property. All 
that it is required to do is to collect certain "in- 
formation and to forward a statement containing 
that information to the Collector." The Collector, 
after that, proceeds to sell the property or other- 
wise to raise money on the security thereof or bv 
letting it in farm, not by virtue, or in pursuance, 
of any order made by the Insolvency Court to 
that effect, but by reason and in exercise of the 
statutory obligation imposed on him to do so. 
Hence the sale by the Collector cannot be said to 
be a sale in execution of any decree or order . 
(1945) 47 P.L.R. 62. 

S. 60 — Proceedings by Collector — Interfe- 
rence by Court. 

After the sale proceedings have been transfer- 
red to the Collector under S. 60, the Insolvency 
Court has no authority of any kind to interfere 
with the proceedings of the sale officer or to 
sanction a sale made by the Collector or his sub- 
ordinate. nor has the sale officer any authority to 
refer the case to the Insolvency Court and to ask 
for sanction. 98 Ind. Cas. 1046=49 All. 272 = 
25 A.L.J. 197= A . 1 . R . 1927 All. 203 . 

S. 60 — Arbitration — Award directing sale 

of revenue paying property. 

Where during the pendency of the insolvency 
proceedings the Receiver and the secured 
creditors referred the matter to arbitration and 
the award directed the Receiver to bring the in- 
solvent’s property, which was anecstrd and reve- 
nue paying, to sale and realize the sale proceeds 
through Court: 

Held, the Insolvency Act has no {rovision to 
prevent secured creditors from acting according to 
the award, hut the better way would Ic to obtain 
the insolvent’s discharge under S. and deal 
with the property outside the jurisdiction of the 
Insolvency Court. The Receiver vould then 
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cease to be a Receiver under insolvency, but being 
a person vested by the arbitrator with authority 
to sell the property under the arbitration provi- 
sions would be able to sell the property under the 
terms of the award. 95 Ind. Cas. 416=48 All. 
475=24 A.L.J. 480=A.I.R. 1926 All. 501. 

S. 60 (2) and U. P. Debt Redemption Act 

(13 of 1940), S. 17 — Scope and effect of S. 60 
(2) — Applicability of S. 17, Debt Redemption 
Act, to insolvency proceedings. 

The provisions of sub-section (2) of S. 60 of 
the Provincial Insolvency Act puts the adjudica- 
tion order, on the basis of which the property 
vests in the Official Receiver, on the same level 
as a decree and provides that any enactment for 
the time being in force prohibiting or restricting 
the execution of decrees would apply to the adju- 
dication order. Hence, it follows that the benefit 
of S. 17 of the U. P. Debt Redemption Act 
would be available to the insolvent. I.L.R. 
(1948) All. 276=1948 A.L.J. 66=1948 A.YV.R. 
(H.C.) 130=A . I . R. 1948 A. 297=1948 O.A. 
(H.C.) 130=1948 R.D. 219=1948 A . L W . 

185. 

S. 60 (2) does not incorporate provisions of 

S. 17 (1) (a), U. P. Debt Redemption Act (13 

of 1940). . 

There arc two conditions to be observed in 
applying a restrictive enactment under S. 60 (2) 
Provincial Insolvency Act, against the Receiver 
in the insolvency. Firstly, the restrictive enact- 
ment must only be applied in the insolvency to 
the same extent that it could operate in favour of 
the judgment-debtor outside the insolvency; ami 
secondly, it must always be a condition precedent 
to its application in insolvency at all that it can be 
so applied without departing from its substantial 


purpose . 

The decree contemplated by S. 17 (1) (a). U- 
P. Debt Redemption Act, must be a decree in 
favour of a particular person or persons in res- 
pect of a particular loan or loans; while an adjudi- 
cation order is made not for the benefit of one debt 
but of many some of which may be, and others of 
which may not be, in respect of ‘loans as defined 
bv the U. P. Debt Redemption Act. The provi- 
sions o: S. 17 (1) (a). U. P. Debt Redemption 
Act. tlurefore, cannot be applied to insolvency 
and hence S. 60 (2), Provincial Insolvency Act. 
docs not incorporate the provisions of S. 17 (1) 
(a), U. P. Debt Redemption Act, so as to pre- 
vent the Receiver, in administering the estate of 
an agriculturist insolvent in insolvency, from sell- 
ing his property. A.I.R. 1946 All. 444=1946 
Oudh W . N . H.C. 127=223 Ind. Cas. 489. 


S. 60 (2)— Construction — “For the time be- 
ing in force” — Meaning explained — Residential 
house of insolvent vesting in Official Recover 
Receiver cannot sell house. 

Tin* combined effect of Ss. 28, 59 and 60 of the 
■\ci is that the Receiver cannot sell any immov- 
able properly of the insolvent, the sale ot which 
is prohibited or restricted by statute . The ex- 
pression “f.jr the time being in force” in S. 60 (-) 
means in ftirce when the Receiver is proceeding 
to s»-l! tlu- • ropt-rty of the insolvent .. It is not 
necessary ifc.it the restrictive or prohibitory law 
should bavd been in force at the time when the 
vesting 0 r<k>r was passed Hence, where the 


residential house of the insolvent was not exempt 
from attachment and sale at the time when it be- 
came vested in the Official Receiver but before 
the Official Receiver proceeded to sell it, S. *>0 
(1) (ccc) C. P. Code as amended by the Punjab 
Act 12 of 1940 came into force, the insolvent 
would be entitled to the exemption of his residen- 
tial house from attachment and sale under S. 60 
(1) (ccc) C. P. Code and the Receiver’s power 
to sell it would subsist no longer. A.I.R. 1943 
Lah. 19=45 P.L.R. 57=1. L.R. (1943) Lah. 
242=204 Ind. Cas. 344 (F.B.). 

Ss. 60 (2), 28 — S. 60 (2), Scope of and appli- 
cability — Insolvent, member of agricultural 
tribe at time of sale by Receiver — Temporary alie- 
nation of insolvent's property, whether can be 
made. 


Sub-section (2) of S. 60 is intended to supple- 
ment S. 28, and to save the operation of enact- 
ments prohibiting execution of decrees or orders 
against the immovable property of the insolvent 
even after the property has vested in the R e cei- 
ver and must be held to apply to a sale by the 
Receiver. Section 16. Punjab Alienation of Land 
Act applies to a sale by the Receiver of the land 
belonging to an insolvent who is a member ot a 
notified agricultural tribe as the sale is held in en- 
forcement of an order of adjudication. White 
applying S. 16, Punjab Alienation of Land Act, 
the status of the insolvent at the time of the sale 
of the property must be taken into consideration, 
in the same way as it is in execution of decrees. 
The insolvent’s acquiring the status of a member 
of an agricultural tribe after the adjudication 
, Iocs not prevent the operation of sub-S. (2) ot 
S. 60 at the time of sale of the property. * 0 , 
Punjab Alienation of Land Act, docs not prohibit 
the temporary alienation of such land, and it is, 
therefore open to the Receiver to arrange for ihc 
temporary alienation of the land of the in sol brents 

according to law. A.I.R. 1939 ^ h ‘ R 3 7 46 “1 1 
P.L.R. 816=1. L.R. (1940) Lah. 40=187 Ind. 

Cas. 839. 

S 60 (2)— Land belonging to member of 


— o. uu y*'/ — ^ — o , — — ^ - 

sricultural tribe — Sale by Receiver _ Effect of 
unjab Alienation of Land Act, 1900, S. 16. 

S 16 Punjab Alienation of Land Act, overrides 
,e provisions of the Provincial Insolvency Act 
respect of all matters which arc done in cn- 
reement of the order of adjudication. An act 
me by the Receiver in pursuance of the autho- 
t v which lie derives from the order of adjuh- 
tion is nothing but an enforcement of the order 
adjudication and sale of land belonging to num- 
of agricultural tribe is subject to provisions of 
16 Punjab Alienation of Land Act. 31 Punj. 

. R. 842= A.I.R. 1930 Lah. 1034. 
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bar. 

There is no absolute bar to the Insolvency Court 
permanently alienating the land of an insol- cut or 
to its departing from the principles governing the 
execution of ordinary decrees if a fit case i« made 
out for such action. 117 Ind. Cas. 669=29 P.L. 
R. 606= A.I.R. 1929 Lah. 66. 


S. 60 — Legality of sale. 

Where an immovable property belonging to an 
insolvent, whose claim however to it was in dis- 
pute, was sold by the Receiver for a low price. 
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Held: the sale is void either under S. 60 of the 
Insolvency Act or S. 6 of Transfer of Property 
Act. 11 O.L.J. 672=A.I.R. 1925 Oudh 299. 

S. 61 — Applicability. 

S. 61 applies only to cases of insolvency, and 
neither sub-S. (4) nor any other sub-section ap- 
plies when a composition scheme is sanctioned un- 
der S. 38 and is in force and the insolvency has 
been annulled. A.I.R. 1943 Sind 76=1. L.R. 
(1942) Kar. 506=206 Ind. Cas. 262. 

S. 61 — Applicability. 

Where persons have sent their goods to the deb- 
tors to be sold by them as commission agents and 
the same arc sold before the insolvency, the 
debtors are in possession only of the proceeds and 
the owners of the goods are not preferential cre- 
ditors. A.I.R. 1943 Sind 76=1. L.R. (1942) 
Kar. 506=206 Ind. Cas. 262. 

S . 61— Priority of debts— Policy of law— Joint 

Hindu family — Father and son adjudicated insol- 
vents by one order — Creditor holding debt incur- 
red by father as manager, if has priority over debts 
of son. 

It is the policy of the insolvency law to distri- 
bute the estate among the creditors fairly and un- 
less a preference was given by the Act to any 
particular debt, no priority can legitimately be 
claimed in regard to the same. 

There is a great deal of difference between the 
power of disposal in a property and the property 
itself The former does, but the latter docs not, 
vest in the Official Receiver on the father’s adjudi- 
cation. The father’s power of disposal would 
cease to exist as soon as son’s property comes on 
his insolvency to vest in the Official Receiver 
Consequently, a creditor in insolvency, holding 
a debt which is free from any taint of immorality 
or illegality incurred by a father as manager ot a 
joint Hindu family, cannot claim priority over the 
debts incurred by a son who was a junior mvmocr 
of the joint family when both the father and the 
son were adjudicated insolvents by one proer /v. 

I . R . 1939 Mad. 276=48 L r W - ^ 66 “ 1 ° r 
N. 107=0939) 1 M. L. J. 158=183 Ind. Cas. 

693. 

S. 61— Priority of debts— Mortgage to secure 

debt payable to woman as stridhanam— Such SUI ? 
deposited with Chettyar firm— Deed, liability of, 

to be set aside. . r . 

In an insolvency case against a Chettyar firm, 

the firm and all its partners were adjudicated in- 
solvents on a creditor’s petition, the creditor being 
a first cousin of one of the partners. The debt 

tai given to the creditor as dowry or marriage 

. . i o mortgage dcf*d was executed to 

settlement and a mortgage hclrdf nf 

secure the repayment of the d cbt On b hal If of 

the debtor, preference hut 

to* escape Tile odium which would fall upon the 
firmin' did not repay this stndhanam property 
which was dowry offered at the marriage ccre- 

m Held that the debt, in the absence of proof to 

the contrary, could not be regarded as having any 
the contra >. order to rank above ordinary 

special «nct > was liable to be set aside. 

Before the Insolvency Court all persons, men 
isetore normally are alike. Among the 

Chettyar ’community, the mere fact that a sum of 


money happens to be a woman’s stridhdnam dees 
not give it any special sanctity so that the non- 
payment of it would be regarded as a peculiar dis- 
grace to the man or firm from whom it had got 
to be recovered. A.I.R. 1936 Rang. 413=164 
Ind. Cas. 893. 

S. 61 — Winding up of company — Priority of 

debts . 

Law applicable is Companies Act, S. 230 and 
not S. 61, Provincial Insolvency Act — -.Where there 
is a conflict between two Acts, the provisions of 
the Companies Act must prevail. A.I.R. 1931 
Lah. 351=32 P.L.R. 367=12 L. 678 = 134 Ind. 
Cas. 200. 

S. 6l — Joint family — Surety debt of father to 


a public body. 

Since in a Hindu joint family the sons are liable 
to pay their father’s suretyship debt, upon the in- 
solvency of the father and the sons, the interests 
of the sons also in the joint family are answer- 
able in the discharge of such debt to a public body 
in priority over all the debts, whether of the sons 
or of the joint family. The priority is not res- 
tricted to the interest of the father alone. 126 
Ind. Cas. 477=A.I.R. 1930 Sind 244. 

S. 61 — Contract of indemnity — In favour of 


insolvent — Collection — Distribution. 

B has a claim upon A, but in respect of that 
claim, A has a right to be indemnified by C. A 
goes bankrupt. A’s trustee in bankruptcy can 
force C to pay the amount of the claim to him 
but the sum recovered by virtue of the indemnity 
must be applied exclusively in paying that debt 
against which the debtor was entitled to be in- 
demnified. 118 Ind. Cas. 882=33 C.W.N. 179 
= 56 Cal. 262= A.I.R. 1929 Cal. 208. 

S. 61 — Discharge of insolvent — Distribution — 

Powers not affected. 

The Insolvency Court undoubtedly has power 
to give directions as to the distribution of the 
assets among the creditors wlm have proved in the 
insolvency. The discharge of the insolvent does 
not put an end to the Court’*! power to give such 
directions. 117 Ind. Cas. 582=7 Rang. 126= A. 
I.R. 1929 Rang. 168. 

Ss. 61, 62— (1907), Ss. 33 and 39 — Proved 

debt? — If can be excluded. 

A creditor proved only one out of two degree# 
reserving the other for settlement after the dis- 
charge of the debtor. The order of exclusion of 
the proved decree as a punishment was incompe- 
tent in view of the provision for equal division of 
assets under Ss. 33 apd 39 of the Act. 6 S.L. 

R. 163=19 Ind. Cas. 385. 

S. 61 (3) — Expenses of administration — Rent 

for premises where goods are stored, whether 
such expense. 

Rent for premises in which the insolvent’s goods 
are stored after adjudication clearly comes under 
expenses of administration within the meaning of 

S. 61 (3) and should take priority even over the 
debts of a secured creditor. But where the pre- 
mises are vacated before the order of adjudication, 
the owner of the premises is not entitled to claim 
priority under S. 61 (3) for the amount due to him 
on account of rent. A.I.R. 1937 Lah. 96 = 39 P. 
L.R. 314=171 Ind. Cas. 992. 
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•S. 61 (4) — Applicability. 


No exception in favour of the petitioning credi- 
tor can be allowed by Courts in India to the rule 
in S. 61, sub-S. (4). A.I.R. 1934 All. 521= 
1934 A.L.J. 676=56 A. 1041=3 A.W.R. 481 = 
149 Ind. Cas. 935 (2). 


-S. 61 (4) — Separate and partnership debts — 


— - ^ » * 

Distinction between. 

In sub-S. (4) of S. 61, the expression ‘separate 
debt’ is used as opposed to ‘partnership debt'. A 
partnership debt means a debt which is due from 
a partnership and the fact that the insolvent part- 
ner is also personally liable for the debt would not 
deprive the debt of the character of a partnership 
debt for the purposes of S. 61 (4). A.I.R. 1933 
Lah. 639=143 Ind. Cas. 755 (2). 

S. 61 — Creditor's rights. 

Where a receiving order is made against a part- 
ner any creditor to whom that partner is indebted 
jointly with other partners or any of them may 
prove his debt for the purpose of voting at any 
meeting of creditors and may vote but Tic cannot, 
where the partner is adjudged bankrupt, receive a 
dividend out of the separate property until all the 
separate creditors have received the full amount 
of their separate dues. 117 Ind. Cas. 145 = A.I. 
R 1930 Sind 127. 

■S. 61— Joint d e bts and properties— Distribu- 
! • 1 . * — 


tion — Principle underlying. 

Where the persons have joint and separate pro- 
perty and joint and separate debts the joint pro- 
perties are applied in the first instance on payment 
of joint debts and if there is a surplus it is dealt 
with as part of the separate property in proportion 
to the right and interest of each partner m the 
joint estate. Similarly the separate property is 
applicable in the first instance in payment of their 
separate debts and after such debts arc discharged 
the surplus, if any. is dealt with as part of the 
joint property. 117 Ind. Cas. 145— A.I.R. 1930 

Sind 127. 

S. 61 — Partnership. 

A decree obtained against the partnership pro- 
perly and also against one of the partners per- 
sonally can in the event of insolvency of the part- 
nership and the partners be executed against the 
separate property of the partner. 32 Bom.L R. 
702= A I R. 1930 Rom. 380. 

S. 61 (6)— Applicability and object of. See 

PROVINCIAL INSOLVENCY ACT. SS 35 
AND 61 (6). 1947 O.A. (C.C.) 134=A.I.R. 

1047 Oudb 202. 

S. 61 (6) — Construction — “Debts entered in 

the schedule”— If include interest on principal ot 
debt or restricted to original principal only— Kignj 
of creditor to interest on aggregate amount enterea 
in schedule. 

The expression “all debts entered in the sche- 
dule” in S 61 ((A of the Provincial Insolvency 
Act. means the debts including both principal and 
interest and not the principal of the debts on y. 
Interest will run on the aggregate of the nci'ts 
entered in the schedule as due to any pariuni.ar 
creditor from the date of adjudication -<> 
648=0948) P.W.N. 15 = A T R 1949 Pat. 63. 

S 61— Interest— Right to — Calculation. 

As soon as the debtor is adjudged an insolvent, 
his entire estate vests in the Court or the receiver, 


and his estate becomes liable to distribution at 
once. Ordinarily, therefore, interest ceases to run 
automatically, and for purposes of dividend the 
rate of interest for all creditors is a uniform rate 
of 6 per cent, per annum. When however all the 
debts entered in the schedule have been paid off, 
the creditors are entitled to a further amount by 
way of interest at 6 per cent, per annum. But 
after this amount also has been paid, the surplus 
goes to the insolvent. 97 Ind. Cas. 556=24 A. 
L.J. 441=A.I.R. 1926 All. 361. 

_ 61— Second appeal. 

No second appeal is competent against an order 
passed on an application made under S 61 by a 
creditor claiming priority for certain debts due to 
him on account of rent for the premises m wmch 
the insolvent’s goods were stored by the UJlicial 
Receiver VC A . I . R . 1937 Lah. 96=39 P.L.R. 314 

= 171 Ind. Cas. 992. 

S. 61— Appeal— Leave to appeal— Procedure. 

Where no application for leave to appeal ff°m 
an order under S. 61 has been made, it cannot he 
inferred that leave was granted because the ap- 
peal was admitted. Leave could be granted at 
hearing and time extended under S. 5, Limitation 
Act. A.I.R. 1934 Lah. 33=149 Ind. Cas. 935 

( 1 ). 

S. 62 — Declaration of dividend by Official 

Receiver— Sanction of Court, if necessary. 

There is a clear distinction between the process 
of declaration and the process of distribution ox 
dividend. But there is nothing, either in the Act 
or the rules which makes the Court s sanction 
necessary before the dividend is declared by the 
Official Receiver. It is the distribution state- 
ment which requires the sanction of the Court be- 
fore the disbursement is made. Consequently 
where, before the commencement of .the Madras 
Agriculturists' Relief Act. the Official Receiver 
had definitely declared a dividend due under ‘lie 
insolvency to proved creditors under S . « .Pro- 
vincial Insolvency Act, the i.nscWent s riot en 

titled to relief under <l>e Mndras Agriculturists 

Relief Act by reason of S. 21 of that Act ci e 
though the actual statement of distribution of 

W.N. 350=210 Ind. Cas. 489. 

S 62 — Payment of dividends — Insolvent, if has 

rights over unclaimed dividend. 

Once a dividend has been declared and moneys 
allocated to the payment of that dividend, those 
moneys cease to he. in any sense, the property of 
the debtor. They become the property of the 
creditor; and if for any reason, the creditor cannot 
be naid. thev lapse to Government. A.I.R. liwi 
Bom 310=37 Bom. L.R. 449 = 59 B. 600=157 

Tnd . Cas. 930. 

s . 63 — Receipt of dividend by s e cured creditor 

— Relinquishment of security. 

Where a secured creditor not only had given 
proof for the whole debt but had actually received 
a dividend on the whole debt, by his conduct, the 
creditor must be taken to have relinquished > his 
security because, unless lie did so, he had no right 
to take the step which fie did, of proving the dept 
and still less had he any right whatever to receive 
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the dividend which he did receive. A.I.R. 1936 
Lah. 690=38 P.L.R. 414=164 lad. Cas. 540. 

S. 63 — Claims pending for admission before 

Official Receiver — Principle of rateable distribu- 
tion, applicability of — Claims admitted first, if en- 
titled to preference — Largeness of claim, it mate- 
rial — Admission of late claims subject to equitable 
conditions — Legality of. 

As the general principle in the division of an 
insolvent’s assets between competing creditors be- 
fore a dividend is declared, is that of rateable dis- 
tribution, so the same principle should apply to 
all claims pending for admission before the offi- 
cial Receiver when he proceeds to adjudicate up- 
on the claims of late comers under S. 63. It is 
inequitable that claims filed at an earlier date 
should necessarily be postponed to others filed at 
a later date which the Official Receiver may have 
possibly on grounds of administrative convenience 

heard and admitted first. 

A creditor is not entitled to have all the money 
in the hands of the Official Receiver because his 
claim is so large that nothing will be left for the 
other creditors in preference to other cre- 
ditors whose claims were pending before the 
Official Receiver at the same time but 
he must share rateably with the other 
creditors whose claims were pending when his 
claim was admitted by the Official Receiver and 
whose claims have been admitted. Obviously, 
pome time limit must be set but it is open to the 
Official Receiver to admit late claims subject to 
conditions. A condition that the Official Receiver 
should admit all claims, if proved, pending betore 
him before the first of the pending claims >s pro- 
ved to a share pro rata is an equitable condition. 
A I. R. 1936 Sind 186=30 S.L.R. 161 = 166 Imt. 

Cas. 273. 

§ 63— Receiver already making distribution 

— Creditors coming in lat^-Distribution not to be 

interfered with. ... , 

Under S. 63, a creditor who has been guil.y of 

delay by not proving his claim in time is not en- 
titled to disturb the distribution of any dividend 
already made — whether or not it be the nrst or 
final dividend— though he may be entitled to be 
paid the dividend or dividends which lie has fad- 
ed to receive out of any money, which may be m 
Hip hands of the Receiver before the declaration 
o a y future d* vidend . I. i. tl»e genera, policy 
of the Court not to interfere with the distribute 
already made in the rase where a .creditor comes 
in late A.I.R. 1935 Sind a7=29 S.L.R. 241- 

156 Ind. Cas. 421. . 

s 63-Failure of creditor to submit claim in 

time— Terms to be imposed- Any cred.tor , 

meaning of. 

Although in insolvency proceedings, a creditor 
may come in and prove as long as there are assets 
to distribute, yet where iu.lt cred.tor has a led 
to submit his claim before the schedule of credi- 
tors has been framed, he may only do so upon 
terms anti if no injustice would be caused there- 
by What terms the Court will impose will de- 
pend upon the circumstances of each ease. 

' The expression 'any creditor in S. 63 includes 
all creditors who come in late and prevents them 
from disturbing the dividends already declared 
There is nothing in the section to suggest that it 


purports to deal with equities between creditors 
who arc late. A.I.R. 1933 Sind 370=147 ind. 
Cas. 410. 

Ss. 63 and 64 — Distribution of dividend — Ab- 
sence of individual notic e s, effect of — First divi- 
dend — Receiver, whether bound to send notices. 

Unless it is quite clear at the time of the decla- 
ration of the dividend that it is the final dividend, 
it is not incumbent on the Receiver to give indi- 
vidual notices under S. 64, and the unexpected 
event that the first dividend happened to be the 
final dividend would not entitle the negligent 
creditor to re-open the distribution in contraven- 
tion of the provisions of S. 63. Section 63 is not 
controlled by S. 64. A.I.R. 1931 Bom. 210= 
33 Bom.L.R. 148 = 55 B. 200=131 Ind. Cas. 
881. 

S. 64 — Scop e — Proof of debt after discharge. 

The provisions of S. 64 are subject to the rule 
laid down in S. 33 (3), which provides that a 

creditor; when he applies to have his name en- 
tered in the schedule of creditors in respect of any 
debt, must, at the same time; tender proof of his 
debt and that he must tender his proof and make 
his application at some time before the discharge 
of the insolvent. Hence, after the discharge of 
the insolvent, it is not open to a creditor "to go to 
the Insolvency Court to tender proof of his debt 
and make an application that his debt should 
be entered in any schedule and should be 
discharged by the disposal of any property which 
might then be found to belong to the insolvent. 
A.I.R. 1942 All. 344=1942 A.L.J. 399=1. L. 
R. (1942) All. 84=1942 A.W.R. 283=203 Ind. 
Cas. 81. 

S. 64 — Scope. 

Section 64 requires a Receiver before declaring 
a final dividend to serve notice in the manner 
prescribed to persons whose claims to be credi- 
tors have been notified but not proved ; and if 
such persons come and prove their claims within 
the time limited by the notice, then they will be 
entitled to a share in the final distribution. That 
contemplates that creditors who have, not proved 
already can come in and prove their debts in time 
before the final dividend is declared and distri- 
buted by the Receiver. The time of the discharge 
of an insolvent has no relation to and can have 
no relation to, in any case, the time for declaring 
the final dividend. A.I.R. 1936 Cal. 434=1 L 

R. (1937) 1 Cal. 127=166 Ind. Cas. 886. 

S. 64 — Notice — To all creditors specified in 

S . 62 . 

'I he Official Receiver is bound to give notice 
under S. 64 of the Act not only to those creditors 
who have notified their claims, but to all such 
creditors whose claims have been notified »o the 
Official Receiver either by the creditors them- 
selves or by the insolvent that is to say, the noiice 
is not to be confined to debts referred to in S. 62 
Cl. (1), sub-CIs. (b) and (c) ; etc., but extends 
to debts referred to in suh-Cl. (a) of that section. 
A.I.R. 1924 Mad. 163, Foil. 107 Ind Cas 419 
= 22 S.L.R. 475= A. I.R. 1928 Sind 105. 

S. 64 — Proof of representative title — Not 

necessary. 

Under S. 64 of the Provincial Insolvency Act a 
creditor entered in the schedule is entitled to be 
paid his dividend out of the assets of the insolvent 
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and S. 4 of the Succession Certificate Act is not 
applicable to the payment of dividends by the 
Receiver. 97 Ind. Cas. 411=49 Mad. 952=24 
M.L.W. 279=1926 M.W.N. 560=A.I.R. 1926 
Mad. 899=51 M.L.J. 349. 

S. 66 (2) — Allowance for daughter’s marriage 

— Procedure. 

The making of the allowance is let to the dis- 
cretion of the Court. It is not possible to hold 
that an application where a lump sum is claimed 
on behalf of the insolvent for meeting the mar- 
riage expenses of his daughter will come strictly 
within the scope of S. 66 (2). But under the 
category of “allowance for the support of him- 
self and his family” the expenses that may be 
necessary for celebrating the marriage of the 
daughter of the insolvent may be brought. There- 
fore, the proper course for the insolvent to adopt 
is to ask for an increase in his allowance for the 
period during which lie contemplated celebrating 
the marriage of his daughter. Such an applica- 
tion would be dealt with by the Court bearing in 
mind the considerations that ought to prevail in 
disposing of applications under S. 66 (2)!. The 
claim can certainly not he made as a matter of 
right. A.I.R. 1940 Mad. 675=(1940) 1 M.L. 
J. 334=51 L.W. 363=1940 M.W.N. 284=193 
Ind. Cas. 521. 

S. 66 (2) — Maintenance — Setting apart im- 
movable property not permissible. 

The wife and children of the insolvent, have no 
legal right under the general law for any provi- 
sion being made for their maintenance out of the 
immovable property of the insolvent. Section 66 
(2) is not meant for reserving the immovable 
property of the insolvent for the residence and 
maintenance of the insolvent's wife and children. 
That section is meant only for the purpose o« re- 
serving a money allowance for them. A.I.R. 
1939 Lah. 39=40 P.L.R. 1057=179 Ind. Cas. 
772. 


S. 66 (2) — Effect of fraudulent mortgage on 

maintenance . 

Insolvent mortgaging certain land prior to his 
insolvency petition— Mortgage subsequently held 
void as being fraudulent at the instance of Official 
Receiver — Insolvent held cannot claim mainte- 
nance out of this land and its benefit must, m the 
absence of any special circumstances, go to the 
creditors. (1938) 40 P.L.R. 151. 

S 66 (2)— Maintenance — Setting apart of 

immovable property not permissible. 

Under S. 66 (2), the Court cannot reserve a 
portion of the insolvent’s immovable property for 
his maintenance. The section contemplates only 
a money allowance for the maintenance of the 

insolvent or his family. (1^38) -Maintenance 
S 66 (2)— Discretion of Court — Maintenance 

— Right of members of family. 

Section 66 only gives discretion to the Court to 
make an allowance to the insolvent for the main- 
tenance ci himself and his family. The section 
docs not give an v independent right to the mvm- 
bcis of the family of the insolvent to ask for any 
separate maintenance. A.T.R. 1935 Lah. 95 
37 P.L.R. 517=160 Ind. Cas. 794. 

s 66 (2)— Salary of Insolvent — > Apportion- 
ment between creditors and Insolvent s family. 

In considering what sum ought to he paid out 


of an insolvent’s salary for the benefit oi his 
creditors, the burden must be shared equitably 
between the insolvent the members of his family 
and the creditors. It is not right that it must 
always be exclusively the creditors who suffer. 
In such a case, an adequate sum out of the salary 
of the insolvent ought to be allocated for the 
benefit of creditors: 

Held, that out of a salary of Rs. 89 per month, 
a sum of Rs. 20 should be allocated for the bene- 
fit of creditors. A.I.R. 1936 Rang. 412=165 
Ind. Cas. 384. 

S. 66 (2)— Discretion of Court— Salary of 

Insolvent. 

The Court is not bound to order that one-half 
of salary be given to the Receiver for -distribution 
among the creditors. Having regard to the 
wording of S. 66 (2) the Court has an absolute 
jurisdiction to make a further reasonable allow- 
ance appropriate to the conditions and circum- 
stances of the insolvent out of the remaining one- 
half which is otherwise divisible among the 
creditors. _ . 

The insolvent was in receipt of a salary of Rs. 
107, and he had to maintain five school going 
children besides his wife and widowed sister and 
his insolvency was due to unforeseen circumstan- 
ces for which he could not be held responsible. 
In view of these facts and other circumstances, 
the Court ordered the insolvent to pay Rs. 20 per 
mensem to the Official Receiver for the benefit of 
the creditors: 

H^ld, that it could not be said that the Court 
exercised discretion perversely or contrary to 
sound legal principals, so as to justify interference 
on the revision side. A.I.R. 1935 Lah. 810=160 
Ind. Cas. 173. 

S. 66 (2) — Allowance out of half salary Ab- 
solute discretion. _ x . 

Under S. 66 (2), Insolvency Courts in this 

country, in spite of the fact that they cannot at- 
tach the half salary which is removed from the 
grasp of the creditors by section 60, C. P. Lode, 
have an absolute discretion to make a further rea- 
sonable allowance appropriate to the condition and 
the circumstance of the insolvent out of the remain- 
ing half which is otherwise dcvisible amongst the 

creditors. 73 Ind. Cas. 413-21 A L J 2 6= 
45 All. 364=4 L.R.A. (Civ.)! 149=A.I.R. 1923 

^—Ss 6 66 (2), 28 (2)— (1907), Ss. 40 (2) > and 16 
(2) — Salary of Insolvent— C. P. Code, S. 60. 

Under S. 16 (2) (a), Provincial Insolvency Act 
read with S. 60, C. P. Code, only half the salary 
is exempt from attachment and the other half 
vests in the Receiver and becomes divisible among 
his creditors and a Court cannot under S 40 v 2) 
Provincial Insolvency Act allow the insolvent to 
retain the whole amount. 2 U.B.R. (1916) 132 

= 38 Ind. Cas. 410. # r _ 

S. 66 (2) — Reserving house for family. 

S. 66 (2) was not meant for the purpose of re- 
serving a house for the residence or maintenance 

of the wife or family. 31 P.L.R. 661. 

Ss. 67 and 37— Insolvency of father— Sale ot 

sons’ shares— Surplus— Right of sons to. 

Where in the exercise of the father’s power of 
disposal, the Official Receiver sold the family pro- 
perties including the shares of the sons to dis- 
charge the debts of the father, the surplus, if any; 
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remaining after the satisfaction of the father’s cre- 
ditors should be returned to the sons. 50 Bom. 
110=32 Bom.L.R. 1362=A.I.R. 1931 Bom. 50. 
S. 68. 

Synopsis . 

1 . Applicability and. scope . 

2. Appeal and Revision. 

3. Appealable acts of Receiver. 

4 . Application under . 

5 . Interpretation — “May” . 

6 . Limitation . 

7. Person aggrieved. 

8. Powers and duty of Court. 

9. Miscellaneous. 


1. Applicability and scope. 


S . 68 — Applicability— Sale of property by Re- 
ceiver under Court’s instructions — Limitation. 

Where the Receiver considers that certain pro- 
perty belonging to a deosthan of which the insol- 
vent is the trustee should not be sold, and he 
merely invites bids under the instructions of the 
Court and refers these bids to the .Court which 
accepts the highest bid, the sale, if a sale is held, 
is not the action of the Receiver and S. 68, Pro- 
vincial Insolvency Act would not apply. An ap- 
plication to set aside such a sale does not. there- 
fore, come under S. 68 but under S. 4 and is not 
barred by time even though it is filed after 21 days 
after the date of the sale. 

S 68 is intended to provide an appeal to the 
Court against the acts of the Receiver and not an 
appeal to the Court against the acts of the Court 
done through the Receiver. A.I.R. 1938 Nag. 
320=178 Ind. Cas. HO. 

Ss. 68, 4 — Applicability. 

Where the Official Receiver moved the Court 
against a sale held by himself and his object was 
to rectify the error which had resulted in the loss 
to the assets of the debtor, to the detriment of 
the creditors, but the application was made long 
after the sale: 

Held, that S. 68 had no application but the ac- 
tion of the Receiver fell within S. 4 and while 
taking action under S. 4, the Cout could set aside 
a transfer although made more than two years 
before the order of adjudication. A.I.R. 1930 
Lah. 149=168 Ind. Cas. 911. 

S. 68 — Sale by person not authorised — Not 


applicable. 

Where the sales were made by a person who 
was not authorised to sell and were thus invalid. 

Held, that it is impossible to hold that the limi- 
tation under S. 68 will apply as S. 68 presupposes 
that the decision is by a receiver properly appoint- 
ed 78 Ind. Cas. 294 = 19 M.L.W. 450=34 M 
*£ 2=1924 M.W.N. 198= A.I.R. 1924 Mad. 

461=46 M.L.J. 184. 

S. 68— (1907), S. 22— Applicability of — At- 
tachment of property in execution. 

S 22 of the Act has no application to a case 
where the plaintiff’s property is attached in exe- 
cution of a decree against a certain person who 
subsequent to the attachment became insolvent, 
and the plaintiff brings a suit for a declaration of 
his title to the property impleading the Receiver 


as a party. 40 All. 582=16 A.L.J. 456=46 Ind. 
Cas. 394. 

S. 68— (1907), S. 22 — Applicability . 

The section applies only to matters which the 
Receiver has done in the course of insolvency mat- 
ter in respect of the insolvent’s estate. 39 All. 
204=15 A.L.J. 49=38 Ind. Cas. 613. 

Ss. 68, 4, 75, 28 (5)— Mortgage by Official 

Receiver of occupancy rights of discharged insol- 
vent — Application to s e t aside act of Receiver — 

4, if applies— Second appeal, competency of— Mort 
gage by Receiver of occupancy rights — Validity of 
— Interference in revision. 

Where, after the discharge of the insolvent, the 
Official Receiver mortgaged certain occupancy 
rights under S. 6, Punjab Tenancy Act, belonging 
to the insolvent, in favour of a creditor and the 
discharged insolvent appealed to the Insolvency 
Judge from the Receiver’s order and the Insolvency 
Judge thereupon set aside the mortgage, holding 
that the Official Receiver had become funtus officio 
after the discharge of the insolvent but on appeal, 
the District Judge held that the act of the Official 
Receiver was ultra vires not because he had be- 
come functus officio but because the occupancy 
rights under S. 6 of the Punjab Tenancy Act could 
not vest in the Official Receiver in view of the 
provisions of S. 28 (5) of the Provincial Insolvency 
Act, and the Official Receiver was, therefore, in- 
competent to mortgage the same although he set 
aside the order of the Insolvency Judge leaving 
the insolvent to resort to any other remedy that 
might be open to him to have the mortgage set 
aside: 

Held, that it was an application made by the 
insolvent for setting aside an act of the Receiver 
and it clearly fell within the scope of S. 68 and 
in such circumstances, S. 4 which is subject to the 
other provisions of the Act, could not be held to 
be applicable and a second appeal was not co.n- 
petentj 

Held, further, that although a second appeal was 
not competent, the High Court had ample powers 
to interfere in revision under S. 75. The act of 
the Official Receiver was clearly ultra vires as the 
occupancy rights under S. 6, Punjab Tenancy Act, 
had never vested in him and could not be moit- 
gaged by him. The mortgage could not, more- 
over, be valid without sanction of the Court. As 
no such sanction had been given by the Court, the 
mortgage was illegal and must he set aside. A. 
I.R. 1936 Lah. 502=38 P. L. R. 233=160 2nd. 
Cas. 921 (2). 

S. 68 — Scope — Powers of Court. 

The Insolvency Court cannot summarily set aside 
a registered sale deed. Where, therefore, the 
Official Receiver sells a house of the insolvent at 
public auction and one person R offers the highest 
bid and deposits otic-fourth of the price but sub- 
sequently, another person G offers a higher price 
and the Official Receiver, under order of the Couit, 
executes a registered sale deed in G’s favour, it is 
not open to R to apply to the Insolvency Court 
for cancellation of the sale-deed. The matter in 
controversy should be settled in more appropriate 
proceedings, granting leave, if necessary, for g suit 
against the Receiver and the third person claim- 
ing rights under the sale-deed. A.I.R. 1935 All 
687 = 1935 A.W.R. 506=155 Ind. Cas. 563. 
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•S. 68 — Scope. 


The remedy under S. 68 is not the only remedy 
open to a person aggrieved by an act of the Re- 
ceiver. A stranger to insolvency proceedings 
may, at his option, seek his redress in the ordinary 
Civil Court or he may apply under S. 68 but if he 
takes the latter course, he must comply with the 
terms of the section. He cannot be heard to say 
in order to avoid the effect of the plain terms of 
the proviso to S. 68 that he makes his application, 
under S. 4 and not under that section. A.I.R. 
1934 Rang. 97=149 Ind. Cas. 43. 

S. 68 — Remedy for aggrieved stranger — Ap- 
peal under or suit. 

Under S. 68 a stranger who is aggrieved by an 
-irt of the Official Receiver may either seek has 
redress in the ordinary Civil Courts or may pro- 
ceed under S. 68 of the Insolvency Act. Bat if 
he takes the latter course he must comply with the 
terms of the section of the Insolvency Act 
Ind Cas. 802=26 O.C. 319=A.I.R. 1924 Oudh 

294. 

S. 68— Scope of— Other remedies not barred. 

S 68 provides a speedy remedy to which re- 
course can be had if the person aggrieved chooses 
to seek it. But it is not the only remedy open to 
him It is open to a third person who does not 
claim title through the insolvent to treat the recei- 
ver as a trespasser and maintain his claim n 
Civil Court. 77 Ind Cas. 57*21 A.L.J. 

4 L.R.A. (Civ.) 483=46 All. 16=A.I.R. 19^4 

All. 40. 

S. 68— Remedies of creditorsr— Ss. 53 and 54. 

The whole tenor of S. 68 is against the y>ew 
that a creditor’s only remedy against the refusal 
of the Official Receiver to take action under b. 
53 or 54 of the Act is by way of appeal under b. 
68 A creditor can at any time during the pen- 
dency of the insolvency proceedings move the 
Court under S. 53 or 54 on the ground that the 
Official Receiver has refused to move in the mat 
tc. as there is no period of limitation provided for 

such an application. 

It is no doubt the policy of the Insolvency lsw 
to prevent a scramble among creditors, to avmd 
a multiplicity of actions and to have the insolvent s 
estate wound np with the best possible expedition 
and with the least amount of expense in : the .nte 
rests of the creditors as well as of the insolvent. 
The jurisdiction of the Court to make an order 
under S. 5.1 or 54 of the Act on a proper cons 
deration of the facts, no matter who moves , th 
Court is not restricted by any of the provisos 

the Provincial Insolvency Act. An ° r <|" .. 
under S. 53 or 55 enures for the benefit of all c- 

ditors and not merely for the benefit of a par - 
eular creditor. (37 All 252 i and 2 C- L-J • 11 
Foil ). 79 Ind. Cas. 395=47 Mad. 6”-l» M- 

T..W. 857=33 M.T..T 196=A.I.R. 1924 Mart. 

345. 

S. 68 — Regular suit — No bar of. 

If the ulaiiitiffs do not elect to pursue their rc- 
nu.lv under S 22 and there is no ^termmatim 
on the merits before a suit is institute., 
within their rights in seeking their remedy b> a 
regular suit. 70 Tml. Cas. 07 = 44 All. 620- A. 

I . R . 1922 All. 407. 


68— (1907), S. 22— Trespass by Receiver— 
Application under S. 22 — Order on — Finality of. 

Where in proceedings in insolvency a trespass 
is committed, whether by the Official Receiver or 
by any body else, upon the property of a stranger 
he has the ordinary right to seek redress in the 
ordinary Civil Court, and is not bound to apply 
to the Insolvency Court. If, however, he does so 
apply under S. 22 of the Provincial Insolvency 
Act, he must comply with the terms of the sec- 
tion. If he obtains a decision upon the merits the 
decision is final. 17 A.L.J. 787=1 U.P.L.R. 
(H.C.)i 118=51 Ind. Cas. 113. 

68, 28, 56— (1907), Ss. 22; 16 and 18— 


-Ss. 


Omission to move District Court under S. 22- 
Effect of. _ 

Omission to move the District Court under w . 
22 to set aside an order of the Receiver does not 
deprive the persons setting up title as owner ot 
his ordinary remedy by suit. 13 N.L.R. 210 — 
42 Ind. Cas. 799. 

S. 68—0907), S. 22— Suit against Receiver- 

Leave of Court. 

No leave of the Insolvency Court is necessary 
before a plaintiff sues the Receiver in Insolvency, 
and S. 22 does not prohibit a suit without such 
leave being obtained. 10 S.L.R. 179=40 Ind. 
Cas. 122. 

2. Appeal and Revision. 

Ss. 68, 80— (1907), Ss. 22 and 52 — Adjudi- 
cation, petition for — Dismissal — Appeal. 

An appeal lies to the High Court against an 
order of the District Judge confirming an order of 
the Official Receiver dismissing an application 
for adjudication. 40 Mad. 752=32 M.L.J. 44 
=39 Ind. Cas. 429. 

Ss. 68, 58— (1907), Ss. 22 and 23— Orders 

under — Seizure and release of goods — Appeal- 
Leave to. . , 

After an adjudication in insolvency orders pas- 
sed by the District Judge under S. 22 read with 
S ’3 cannot be appealed against except with 
feave obtained under S. 46 (3). 33 Ind. Cas. 

773 (All.). 

Ss. 68 and 75— (1907), Ss. 22 and 

Appeal — Parties — Order confirming sal< 
Appeal by insolvent— Auction-purchaser, if neces- 
sary party. . ' ^ 

The auction purchasers are necessary parties to 
an appeal of an insolvent against an order confirm- 
ing the auction sale of the property. If they are 
impleaded beyond the period of limitation the 
appeal not only as against them but against he 
other parties as well will be barred. 188 

P.R. 1892, Foil. 51 Ind. Cas. 935 (Lah.). 

S. 68 (1907), S. 22 — Suit against Insolvent 

Receiver no party — Direction to Receiver to 

execute conveyance — Revision. 

The Court below acted with material ir«gula 
ritv in passing the order directing the Official 
Receiver to execute the deed without making him 
a party. 18 All. 4. Foil. The High Court con- 
verted a time barred appeal into a revision and set 
aside the order under S. 107 of the Government 
of India Act. 39 Mad. 593=18 M.L. . -0 n=3 
30 Ind. Cas. 703. 
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3. Appealable acts of Receiver. 


S. 68 — Appealable acts of Receiver. 

The acts of an Official Receiver in holding a 
sale of the insolvent’s assets in confirming it and 
in executing a saledeed in favour of the ourcha- 
ser can all be the subject of an application under 
S. 68. On each of the aforesaid occasions, there 
is a cause of action, and therefore, an application 
under S. 68 to set aside the sale filed within 21 
days of the execution of the sale-deed in favour 
of the purchaser after confirmation of sale must 
be held to be within time. A.I.R. 1941 Mad. 
*27= (1941) 2 M.L.J. 382=54 L.W. 215=1941 
M.W.N. 1016=200 Ind Cas. 477. 

S. 68 — “Act”, meaning of. 

The word “act” in S. 68 is not limited to acts 
of the Receiver in management of the estate but 
includes also statements made by him in Court in 
the course of the insolvency proceedings. A. I. 
R. 1940 Nag. 142=1940 N.L.J. 90=188 Ind. 

Cas. 173. 


o. 68— Attachment by Court through Recei- 
ver — Claim not preferred within 21 days — Power 
of Court to enquire— ‘Act of Receiver’, what con- 
stitutes. 

Where, on an application made by a creditor, 
the Insolvency Court ordered the Official Receiver 
to take possession of certain property alleged to 
belong to the insolvent and the Official Receiver, 
in pursuance of the said order, attached this pio- 

perty: 

Held, that the attachment was not an act or 
decision of the Receiver within the meaning of 
S 68 and a claim put forward by a stranger to 
the said property could be enquired into even 
though it was made more than 21 ^ ^Au^np- 
■date of the attachment. A.I.R. 193- AH. 408_ 
tot? AIT 391 = 136 Ind. Cas. 791. 

IIS. 68— (1907), S. 22 — Appeal to District 

Court — Orders of Official Receiver. _ 

The right of appeal given by S. 22 to the Dt. 
Court against an order of the Receiver is not con- 
fined only to such orders as arc passed under Ss. 
18, 19 and 20. An appeal lies to the District 
Court against an order of the Receiver dismissing 
an insolvency petition under the powers given to 
him, under S. 52 (2) of the Act. 38 Mad. lo= 
.24 M.L.J. 73=16 Ind. Cas. 820. 


4. Application under. 

(a) Competency. _ 

(b) Decision, if res judicata. 

(c) Parties. ' 

(a). Competency. 

S gg — Application before final decision of 

Receiver— Maintainability. . 

Where a mortgage executed by » n , insolvent 
was annuled by the Court under S 54 (1) but in 
the same proceeding, the Court found that the 
mortgage-debt was true and supported by const- 
dcratk-n, but the Official Receiver declared that 
he would not admit the debt to the sche- 
dule without further enquiry and against this dec- 
laration, the mortgagee, applied to the Court con- 
tending that the Receiver was bound to accept 
proof of the debt and to admit it to the schedule: 

12 — F. Y. D.— 91 


Held (1) that the Official Receiver was emitted 
to hold a further enquiry 1 ; , ‘ ‘ , 

(2) that the mortgagee was not entitled t < } make' 
an application under S. 68 until the Recdiv^bati? 
come to a final decision whether to admit thCT 
debt or not. A.I.R. 1937 Mad. 151=71 M.L. 
J. 809=168 Ind. Cas. 476. ' 

S . 68 — Sons of Hindu Insolvent — Right io 

apply- - „ , . ; ,'oauioiug i . JdkA 

Where a Hindu father who has been adjudicated 
insolvent has already sold the property including, 
the interests of his sons acting as their guardian 
during their minority, then although the sales 
have been declared void as against’ the, Receiver,, 
the sons have no locus standi to apply under S. 
68 if the order setting aside the sale does not 
show that the sales were not binding on the infcrj 
rests of the sons. 98 Ind. Cas. 1065=A.I.R^' 
1927 Mad. 232. , 

S. 68 — Application by purchaser. 

The District Judge has jurisdiction to - deal v/ith 
an application, by a person who purports to- have 
purchased the property of an insolvent at a saTe 
held by the Official Receiver, to the effect that- his 
bid might be accepted and that the sale to another 
person be held to be invalid. A regular suit is not 
necessary. 64 Ind. Cas. 524=14 M. L.W. >234 
=A.I.R. 1921 Mad. 313=41 M.L.J. 211. 

(b). Decision, if res judicata. 

- ' * - " • /T ' . . [ini*,. i > .. i( j tiu 

Ss. 68, 75— (1907), Ss. 22 and 46— Objection 

to attachment — Dismissal by insolvency Court- 
Res judicata. 

Plaintiff objected to the attachment of a house 
by the Receiver of an Insolvent’s r estate as the 
property of the insolvent. The objectionnwas 
dismissed and the order upheld on appeal, r 

Held, that a subsequent suit by the plaintiffs lor 
declaration of his title was barred by res judicata 1 
41 All. 378=17 A.L.J. 374=49 Ind. Cas. 590,. 

Ss. 68, 75— (1907), Ss. 22 and 46— Attach; 

mCnt by Receiver — Application for. release Dis^ 
missal — Subsequent suit. ' . 

A stranger to the bankruptcy whose property 
is wrongfully ceased by the Receiver can either 
apply under S. 22 of the Act or sue in a Civil 
Court for a return of his property. If he chooses 
the renjedy provided by S. 22 and fails he can- 
not again raise the same issue in a Civil Court. 
39 All. 626=43 Ind. Cas. 573. 

S. 68- — (1907), S. 22 — Attachment of property 

by Recover — Rival claimants — Insolvency 
Court adjudging in favour of one — Suit by other 
in Civil Court — Res judicata. 

Where a Receiver attached certain timber, as 
belonging to the insolvent and two persons claim- 
ed it, the Judge in insolvency awarding it to one, 
on which the other brought a suit, held, that 
the suit was maintainable and the principle of 
res judicata did not apply as the Insolvency 
Judge could only decide whether the attachment 
could be maintained and that he had no jurisdic- 
tion to hear the subsequent suit based on title. 
39 All. 353=15 A.L.J. 188 = 38 Ind. Cas. 151. 

Ss. 68, 58— (1907), Ss. 22 and 23— Applica- 
tion under S. 22 — Decision by Insolvency Court- 
Res Judicata. • 
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' An application under S.. 22 is in the nature of 
suit. An adjudication by an Insolvency Court 
operates, as res judicata and bars a subsequent 
suit 111 the Civil Court for the same relief. 15 A. 
L.J., 661=33 Ind. Cas. 798. 

'" s '(c). Parties. 

— i — S. 68 — Application under S. 68 — Parties to 
Auction-purchaser, if necessary party. 

According to S. 68, the insolvent or tmy credr- 
tnr or anv other person 1 aggrieved by any act or 

decision of the Receiver may apply i to th * r Xi- 
within 21 davs from the date of the act or aco 

0 0 ' sw s 

proceedings C under S2T*^ « 

— fii s s a-. 

m.’pEmtKiyVs. lE'SlS. SST.’Jl- 

sily P The application is directed against an ac- 
tion of the Official Receiver and normally he 
the only necessary party to be heard against the 
u y u ut t he Court may hear other par 

Ks"re interested, as for instance a purcha- 
<er Rut it is not necessary that the purchaser 
should be formally named as a party at^he hear- 
mg of the application. A.I.R. 193/ Lan * 011 

168 Ind. Cas. 389. 


otherwise. In- the -meantime the insolvent pre- 
sented an application objecting to the sale of his 
land on the ground that the same could not be sold 
under the provisions of the Punjab Alienation of 
Land Act. The District Judge thereupon refused 
to confirm the sale, thus upholding the objection 
of the insolvent. It was contended that as the 
objection was raised by the insolvent after the 
expiry of 21 days from the date of sale, the Judge 
acted illegally in entertaining it: •;> . 

Held, that as the proceedings were before the 
District Judge for confirmation on the report of 
Official Receiver, no question of limitation arose 
and the District Judge had power to refuse .to- 
confirm the sale on the ground raised by the in- 
solvent. A.I.R. 1931 Lah. 133=132 Ind. Cas. 
701 . ' 

-S. 68 — Limitation — Computation — Limitation 


Act, S. 29. 

By reason of the express terms of S. 29 (2) (a). 
Limitation Act, S. 4 of the said Act which pro- 
vides that where the period of limitation prescribed 
for any suit, appeal or application expires on a 
day when the Court is closed, the suit, appeal or 
application may be instituted, preferred, or made 
on the day that the Court re-open applies to ap- 
plications under S. 68, Provincial Insolvency Act. 
A.I.R. 1931 Rang. 209= 9 R. 150=134 Ind. Cas. 

223. 

-Ss. 68, 50 (2)— (1907), Ss. 22 and 26 (2)— 

_ _ a.: ... O OK T 


s gg — Parties to appeal— Receiver not nec^s- 

Sa Other creditors opposed a claim of one creditor 
m proceedings before the Official Receiver. The 
creditor on failure appealed to the District Court 
without making the Official Receiver a party 
Held, that there was no illegality and that the 
District Judge could act on the evidence recorded 
by the Official Receiver who however could, it 
he chose, appear and claim to be heard . 78 Ind 

c 857 = 34 M.L.T. 337=19 M.L.W 193_ 

1924 M.W.N. 212= A.I.R. 1924 Mad. 830=46 

M.L.J 242. 

5. Interpretation — ‘May*. 

S 68 — Interpretation — ‘May.’ 

The word “May” in S 68 does not^n.ean 

I M R S a’ Gv. I 483=46 a All. 16=A.I.R. 1924 All. 

40 . • v 

6. Limitation. 

Tl-> ^ ^-1 v - V Cour" un- 

tx « 

‘"jzSV P.L.R. 332=136 In,.. 
Ll- S 60 — 'Limitation - Question, when does 

nr?,;.,, of , , insolvent -'-o be.onge.Mo^an 

agric. ltuinl tribe wns sold ."’were sub- 

RcrQi er and the proceedings of sale were no 

milted to the District Judge for confirmation or 


UD . ' # —7 . 

Application under S. 26 (2) — Limitation. 

The 21 days rule of limitation in S. 22 of the 
Provincial Insolvency Act does not apply to the 
Court taking action under S. 26, Cl. (2). 42 Mad, 

13 = 35 M.L.J. 531=48 Ind. Cas. 952. 

S. 68— (1907), S. 22 — Limitation Act, S. 5 r 

applicability of. , 

S. 5 of the Limitation Act does not apply to. 
applications under S. 22 of the Provincial Insol- 
vency Act no extension of time can be granted- 
in respect of such an application. 35 All. 410 — 

1 1 A.L.J. 603 =20 Ind. Cas. 673. 

S . 68 — Supplementing grounds after limitation 

— No bar. 

Although the act or decision of the receiver must 
be challenged, if at ah, by an application presented 
within 21 days from date of such act or decision 
there is nothing in the Act to show that all the 
grounds upon which it is challenged must 
stated in that application, or that the grounds 
mentioned therein may not be supplement ud ° r 
amplified later on. 103 Ind. Cas. 695 — A.I.R. 
1927 Cal. 834. 

7. Person aggrieved. 

Ss 68 and 75 — Person aggrieved — Insolvent 

when entitled to apply to the Court as such un- 
der S 68 or appeal und«r S. 75 questioning the 
acts of the Official Receiver— Presidency Towns 
Insolvency Act (3 of 1909), Ss. 86 and 8 (2). 

T 11 view of ftlie explicit and all embracing lan- 
guage of Ss. 68 and 75 of Act a of 1920, it cun- 
,,01 be maintained that the insolvent can never 
applv to the Court under S. 68 questioning the 
acts of the Official Receiver or appeal under 
75 from an adverse order of the Court passed on 
such application. The Full Rend, decs, on in 
50 M.L.T. 358=1 .L. R. 49 Mad. 461 (F.B.). in 
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so far as it laid down that the insolvent could, in. 
no circumstances, apply to the Court under S. 86 
of the Presidency Towns Insolvency Act (corres- 
ponding to S. 68 of Act 5 of 1920) to set aside a 
sale by the Official Assignee because .he had no 
legal interest in the estate and could not, for the 
same reason, appeal against an adverse order un- 
der S. 8 (2) of that Act (corresponding to S. 75 
of Act 5 of 1920) is erroneous and must be over- 
ruled. 


If there is a flagrant case of a sale by the re- 
ceiver for a gross under-value, if a sale or lease 
is granted secretly and without public notice for 
a wholly inadequate price or rental, or if a sale 
or lease is granted in favour of a benamidar or a 
person in whom the receiver is personally inte- 
rested without disclosing that fact to the Court, 
if property on which there is no subsisting encum- 
brance is sold for an under-value as if it were 
subject to prior encumbrances, if there is a con- 
cealment of material facts or a misrepresentation 
of such facts so as to prevent purchasers from 
having a fair idea of the real value of the pro- 
perty sold, if the property sold is so incorrectly 
described as to mislead purchasers into thinking 
that its value is negligible when in fact it is valu- 
able, in cases like these, the insolvent is an 
“aggrieved person” and would have a remedy by 
way of an application to the Court under S. 68 
and an appeal under S. 75 of the Provincial In- 
solvency Act. But sales held by the .Official Re- 
ceiver should not be interfered with at the instance 
of the insolvent except in cases where there has 
been a fraud, illegality or serious irregularity 
which has resulted in substantial loss to the estate. 

In ordinary cases questions as to the proof of 
a creditor ought to be left to be dealt with by the 
receiver. But if the receiver either fraudulently 
or under a mistake of fact or law. admits proof 
of a debt which does not exist or which has ceased 
to be legally recoverable wholly or m part, as 
for instance under the law of Citation or under 
the several enactments for the relief of debtors, 
there is no reason why the insolvent should not 
be held to be an aggrieved person entitled to ap- 
ply to the Court under S. 68 and to appeal un- 
der S. 75 against an adverse order. 

Even attcr adjudication, Ss. 38 and 39 of Act 
5 of 192H give an insolvent debtor an opportunity 
of having his adjudication annulled and his pro- 
perty or such part of it as remains undisposed of, 
re-vested in him. The insolvent is directly inte- 
rested in and is hi.nsclf a party to the proceed I- 
ings under Ss. 38 to 40 of the Act. He would 
be an “aggrieved person” by an adverse order of 
the Court passed under Ss. 38 to 40 and he would 
i nv p n right to appeal against such orders under 
S 75 The Court is required by S. 38 to frame 
n schedule of creditors whose claims have to be 
satisfied under a composition or scheme. by ler 
S 50 (2)' of the Act the Court is empowered to 
expunge a debt or reduce the amount of a debt 
m/on the application of the debtor in the case of 
a composition or scheme and if the Court passes 
an order adverse to the insolvent under S. 50 f2) 
] 1C has a right to appeal under S. 75 as a person 
aggrieved bv the order. Where an application 
j v a debtor purports to be made with reference to 
a scheme or composition and for expung.ng the 
debt of a creditor from the list of creditors, an 


appeal would lie against an order rejecting the 
application. I.L.R. (1951) Mad. 77=63 L.W. 
333=1950 M.W.N. 267=A,I.R. 1950 Mad. 492 
= (1950) 1 M.L.J. 484 (F.B.). 

S. 68 — Sale by Official Rec c iver — Application 

by insolvent's widow to set aside sale — Sale set 
aside on payment of amounts due to creditors and 
5 per cent., as compensation to purchaser — Order, 
held good. 

The main function of the Insolvency Court is 
to safeguard first the interest of the creditors of 
the insolvent. Secondly, if the Court is in a posi- 
tion to safeguard the interests of the insolvent, 
the Court should do so. Finally the interests of 
the outside public, including any one who may pur- 
chase property in sale held by the Official Receiver 
should not lightly be disregarded. 

Hence, where a sale of the insolvent’s property 
is ordered by the Court to be set aside on the ap- 
plication of the insolvent’s widow on a condition 
of her paying full amounts with interest due to 
the creditors and a sum equal to five per cent, 
of the purchase price to the purchaser as compen ■ 
sation, the order is good and not beyond trie 
powers conferred by S. 68 upon the Court. A. 
I.R. 1945 Mad. 287=(1945) 1 M.L.J. 315 = 1945 
M.W.N. 234=58 L.W. 184=1. L. R. (1946)! 
Mad. 50. 

S. 68 — Sale by Receiver — Insolvent’s right of 

appeal after annulment of adjudication. 

Even after the adjudication is annulled and the 
insolvent's property is continued to vest in the 
Official Receiver, the insolvent has no higher rights 
than before and has no locus standi to apply to 
the Insolvency Court to have the sale by the Offi- 
cial Receiver set aside as the insolvent is not a 
person aggrieved within the meaning of S. 68 
A. I. R. 1943 Mad. 266=194 3 M.W.N 134= 
(1943) 1 M.L.J. 127=56 L. W. 125=210 Ind. 
Cas. 460. 

S. 68 — Sale by Receiver — Insolvent’s right of 

appeal . 

An insolvent cannot impeach the sale made by 
the Receiver since all his property vests in the 
Receiver. The insolvent cannot be said to have 
been aggrieved by the act of the Receiver, as at 
the date of the sale, the property did not belong to 
the insolvent but was vested in the Receiver for the 
benefit of his creditors. A. I.R. 1941 Bom. 415 
=43 Bom.L.R. 805=197 Ind. Cas. 409. 

S. 68 — Sale by Receiver — Insolvent’s right of 

appeal . 

On the wording of S. 68, Provincial Insolvency 
Act, the insolvent has clearly a right to appeal to 
the Insolvency Judge against the act of the Re- 
ceiver to set aside the sale bv him of property 
A. I.R. 1939 Lah. 499=187 Ind. Cas. 241. 

S. 68 — Insolvent’s right of appeal. 

Once an insolvent’s property lias vested is an 
Official Receiver, he lias no further interest there- 
in and is not aggrieved by the disposal of that pro- 
perty for the benefit of the creditors by the Offi- 
cial Receiver. Consequently, the insolvent has no 
locus standi to appeal against the sale. AIR 
1936 Posh. 151 = 163 Ind. Cas. 621. ' ' * 

S. 68 — Appeal by insolvent. 

Where the Receiver lias done an act. that is to 
say. lias decided that a certain debt is due bv the 
insolvent, such a decision would, undoubtedly. 
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aggrieve the insolvent and under S. 22 the insol- 
vent has a right of appeal. 62 Ind. Cas. 441 = 
15 S.L.R. 28=A.I.R. 1921 Sind 36. 

S. 68 — ‘‘Person aggrieved”, meaning of— 

Petition to set aside sale by creditor who has been 
added as supplemental creditor on the day of 
order on petition — Creditor is person aggrieved 
and Court is .competent to entertain matter — 
Court has inherent power to review conduct of 
Receiver. 

In an application to set aside sales under b. 68 
Provincial Insolvency Act, it was contended that 
the petitioner had no locus standi as he had not 
proved his debt either by the date of the sales or 
by the date of the application: 

Held, that the creditor having been added in the 
list of proved creditors on the date of the 
order his application was maintainable. A.I.R. 
1946 Mad. 89=58 L.W. 641 = (1945) 2 M.L.J. 
553=1945 M.YV.N. 769=223 Ind. Cas. 536. 

S. 63 — Party entitled to appeal. 

Where a creditor is aggrieved by an order of 
the Insolvency Court, he would come within the 
terms of S. 75 and would be entitled to prefer an 
appeal against the order even though he was not 

a partv to the proceedings. . . c 

Where a creditor filed an application under b. 
68 to set aside a sale by the Receiver but with- 
drew it ccllusively: 

Held, that it was competent to another creditor 
who was aggrieved by the order, to prefer an ap- 
peal from the order dismissing the application 
though lie was not a party to the application. A. 
I.R. 1932 Mad. 162=61 M.L.J. 714=34 L.W. 
684=1932 M.W.N. 552=55 M. 313=135 Ind. 
Cas. 742. 

S. 68— Person aggrieved— Beneficiary under 


pro-note. 

Section 68 authorises among others a person 
aggrieved by any act or decision of the Receiver 
to prefer an appeal. A beneficiary under a pro- 
missory note can, therefore, prefer an appeal if 
lie is aggrieved. A.I.R. 1945 All. 213 — 1945 A. 
L f 177=1045 A.W.R. H.C. 96=1945 O.W. 
N.H.C. 106=1. L.R. (1945) All. 260. 

S. 68— (1907), S. 22 — Aggrieved person— 

Attachment of property as Insolvents. 

When a Receiver attaches property of the in- 
solvent for the benefit of the creditors a third per- 
son claiming the property becomes aggrieved and 
he must apply under the section within 21 days of 
Receiver’s taking possession. 47 Ind. Cas. €2 
( Cal . ) . 

S 68 — (1907), S. 22— Person ‘aggrieved’— 

Meaning of. 

T1„. word "aggrieved” in S. 22 is a somewhat 

= 6 C l"w . 44S=(1917l'" M W.N. 677=42 Ind. 

( ' c Aft __ ( 1907) s. 22— Person aggrieved— 
Meaning ^of — Application for directing Reefer 

within S ' 22isam *r 

against whom a decision has been pronounced 
which wrongfully deprived him of something or 
wrongfully affected his title to something. Hie 


decision must not merely impede the person con- 
cerned in his assertion for the right Claimed but 
should affect the right claimed. One V was ad- 
judicated insolvent and his property vested in the 
Official Receiver and on 24th May, 1908, V had 
executed in favour of his father, the respondent, 
a pro-note and an agreement, that in case the 
former were not discharged within a year it 
should be discharged by a conveyance of certain 
property. The respondent asked the Court on 
6th October, 1913 to order the Receiver to exe- 
oyte the necessary conveyance alleging that he 
had already applied for such execution either by 
the Court or Receiver and that no order had been 
passed thereon. One of the creditors who held a 
mortgage over the property opposed the petition. 
The Receiver was not made a party originally to 
the proceedings in the lower court and therefore 
the High Court remanded the case. The Recei- 
ver had no objection to execute the conveyance 
and accordingly the Court directed the execution 
of the conveyance. 

Held, on appeal by the mortgagee creditor that 
as the application of the 6th October, 1913 was 
founded on the failure of the respondent's pre- 
vious petition to the Court and not^to the Rccci- 
ver the order of the Court was without jurisdic-. 
tion either under S. 22 or any other provision of 
the Act. 20 M.L.T. 486=(1917) M.W.N. 75 
=5 L.W. 255=37 Ind. Cas. 773. 

S 68— (1907), S. 22— Receiver, position of 

— Court’s power to review conduct of Receiver * 
Person aggrieved — Meaning of. ; 

A Receiver in insolvency is an officer of the Court 
and if he is about to act in excess of his authority 
even a stranger can bring the fact to the notice 
of the Court, which has inherent power to review 
the conduct of the Receiver and to make an ap- 
propriate order so that the stranger may not be 
prejudiced bv the unlawful act of its own officer. 

The Court' may hold a summary inquiry for this 
purpose. 9 Ind. Cas. 344, Appr. Where a mort- 
gagor was declared insolvent after the mortgaged 
property was sold in execution of the mortgage 
decree, and the Receiver in insolvency thereupon 
sent to the Court a notice of proclamation for sale 
of the insolvent’s property including the properly 

sold ■ • • . 

Held, that the purchaser in execution is not a 

’person aggrieved', by the act of the Receiver and 
his application to the Court objecting to Recei- 
ver’s act. is not subject to the period of limitation 

prescribed by the proviso. The C^rtmust in- 
quire into the application. 18 C.L.J. «y-i» 
W.N. 366=20 Ind. Cas. 683. 

8. Powers and Duty of Court. 

S. 68— Court has inherent power to review 

conduct of Receiver. 

The Court has inherent power to take action 
when it is brought to its notice, that an act of cnc 
of its officers is objectionable. Even a stranger 
can bring the fact to the notice of the Court A. 
LR 1046 Mad . 89=58 L.W. 641 = 0945) 2 M. 
L. T. 553=1945 M.W.N. 769=223 Ind. Cas. 

536 . 

S 68 — Expiry of limitation — Court’s inherent 

power to rectify mistakes. 

The Insolvency Court has inherent oower to 
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rectify the Receiver’s errors or mistakes or to 
reverse or modify his acts or decisions and the 
fact that the time for making an application under 
S. 68 has expired does not preclude the Court 
from exercising its powers. A.I.R. 1932 Lah. 
84=32 P. L. R. 698=133 Ind. Cas. 876 (2)1. 

S. 68 — (1907), S. 22 — Error of Official Recei- 
ver — Jurisdiction . 

A Court or itself can rectify or reverse or 
modify the acts or decisions of the Official Recei- 
ver and S. 22 of the Act is no bar thereto. The 
conduct of the Official Receiver can be brought 
to the notice of the Court by any person. 1 
Lah. 307=58 Ind. Cas. 6 . 

S. 68 — Sale by Official Recover — Disobe- 
dience of directions of Court— Ground for setting 
aside. 

When the Official Receiver is about to sell pro- 
perties subject to mortgages which mortgages 
were liable to be scaled down under the Madras 
Agriculturists’ Relief Act, an application can be 
made to the Insolvency Court to give directions 
to the Official Receiver to suspend the sale until 
the scaling down process is completed, and if the 
Official Receiver holds the sale in disobedience to 
such directions, that can be a ground under S. 68 
Provincial Insolvency Act for setting aside the 
sale AIR 1942 Mad. 254=54 L.W. 513 = 
1941 M W.N. 947= 0941) 2 M.L.J. 698=200 
Ind. Cas. 784. 

er to 


.g 6S— Sale by Receiver — Court’s 
set aside sale. 

The Court would not readily set aside a sale 
held by the Receiver of the property of the insol- 
vent unless, in the circumstances of the case, the 
Court is satisfied that it would not be fair and just 
that the sale should stand. If fraud or collusion 
is proved in connection with the sale, there would 
be a ground upon which the Court would set aside 
he sale or again, if there is material irregularity 
the conduct of the sale the Court probably m 
that case also, would be disposed to set aside the 

sale But the Court is not fettered in its discre- 

tion' to set aside the sale in any case in which it 
llu-nks that the sale was neither fair nor a just 

°* Where the Receiver expressly refrained from 
i, , 1 nrooerty of the insolvent on a particu- 
lar 'day in the absence of one creditor, but held 
the sale the next day in the absence of 

e other creditor at an earlier hour han 

hat at which sales normally are held and long 
before the other creditor cou d reasonably be ex- 
pected to be present and without making enqui- 
ry to ascertain whether the other creditor was at 
1 0 ia C e or giving him any opportunity to be 
present when the sale took place and the two cre- 
ditors were the only prospective bidders: 

Held that it was neither fair nor jtist to allow 
thesalc lost*.,.! and the Court had power to set 

aside the sale. 

The sale of the property of an insolvent by the 
_ n ‘act’ of the Receiver within S. 68. 

AXS 1«H R anS- > 22 = 9 R- ’31 = 131 Ind. 

^Overrules A i I • R ■ 1928 Rane. 60=107 Ind. 

Cas. 172]. 


S. 68 — (1907), S. 22 — Condiions of sale 

changed just before sal© — Power of Court to s e t 
aside sale. 

Where an Official Receiver changed the condi- 
tions of sale just before holding the sale by stat- 
ing that the property was to be sold free of incum- 
brances while as originally arranged, it was to be 
sold subject to two prior mortgages, held, that 
the Court l>ad jurisdiction to set aside the sale at 
the instance of a creditor under S. 22. Where an 
action of the Official Receiver was irregular and 
had prejudiced the interests of the creditors the 
Court will interfere. Any person who is entitled 
to demand a decision of the Court in respect of 
the property of an insolvent and would damnified 
if the decision goes against him is a person 
aggrieved within the meaning of S. 22. 39 Mad. 

479=29 M.L.J. 755=17 M.L.T. 429=29 Ind. 

Cas. 294. 

S. 68— (1907), S. 22— Official Receiver— Con- 
tract of sale — Jurisdiction of District Judge to 
stop — C. P. Cod e , O. 21, R. 90 — Applicability. 

O. 21, R. 90 of the C. P. Code has no appli- 
cation to a contract of a sale entered into by a 
Receiver under the Provincial Insolvency Act on 
an application made within 21 days of the con- 
tract.. The District Judge may in the exercise of 
his powers of supervision over the Receiver 
direct him not to complete the sale. .23 M.L.T. 
319=7 L.W. 406= (1918)1 M.W.N. 345=44 
Ind. Cas. 885. 

S. 68 — Duty of Court. 

The right conferred by S. 68 is a right of 
appeal and when there is a right of appeal (unlike 
a right of review or revision), the Court to 
which the appeal is preferred is bound to inves- 
tigate the claim on the merits unless its hands are 
otherwise tied. The Court, therefore is bound 
to investigate on merits the matter complained of 
against the Receiver. A.I.R. 1940 Nag. 142= 
1940 N.L.J. 90=188 Ind. Cas. 173. 

9. Miscellaneous. 

S. 68 — Termination of Insolvency — Conduct of 

Receiver cannot be enquired. 

The High Court has no jurisdiction to hold an 
enquiry into the conduct of the Official Receiver 
after the insolvency has come to an end, though 
in an existing insolvency it might as a special case 
tender advice or give directions to the Insolvency 
Judge. 102 Ind. Cas. 191=49 All. 321=25 A. 
L.J. 219= A . I . R. 1927 All. 266. 

S. 68 — Confirmation before twenty-one Cays — 

Not proper except by consent. 

The District Judge has no jurisdiction to confirm 
the Receiver’s report except by consent of parties 
until twenty-one days have elapsed within which 
the creditors aggrieved can apply to the Court 
for the reversal or modification of the act or deci- 
sion bv which they arc aggrieved. 94 Ind. Cas. 
332 = A.I.R. 1926 Cal. 822. 

S. 68 — Failure to appeal — Cannot question 

sale. 

Where the aggrieved party did not appeal, 
against the Official Receiver's order to simply 
notify the objection to District Court under S. 6^. 

Held, that the objection cannot be gone into 
later on as an objection to the validity of s.Te. 


2891 


PROVINCIAL INSOLVENCY ACT (1920), $. 66—9. Miscellaneous. 


76 Ind. Cas. 977=18 M.L.W. 282=A.I.R. 1924 
Mad. 147. 

S . 68 — Burden of proof — On receiver — Case of 

claim by third party. 

Where a property is attached by the Receiver 
as being the insolvent’s and is claimed by another 
as his, the onus is on the Receiver to show that 
the property was the property of the insolvent. 
The question cannot be treated as though it were 
an ordinary suit by an alleged owner against some- 
body in possession, and the old maxim that the 
plaintiff must succeed on the strength of his own 
title and not on the weakness of his adversary’s 
does not strictly apply. 63 Ind. Cas. 519=19 A. 
L.J. 497«=A.I.R. 1921 All. 164. 

Ss. 68, 75— (1907), Ss. 22, 46— One, out of a 

body of creditors, right of — Application for attach- 
ment, procedure. 

In the case of an application made against the 
insolvent’s estate by an adverse claimant, one. out 
of a body of creditors has no place, nor any right 
to appeal against the decision in the matter . A 
creditor cannot in the first instance move the In- 
solvency Court for attachment of the Insolvent’s 
property represented by the Receiver, the pro- 
per course being to move the Receiver,, and if he 
refuses to act, or gives an adverse decision, then 
to move the Court under S. 22 of the Act for the 
proceedings under which the Receiver must be 
made a party. 39 All. 152=15 A. L.J. 1 = 37 Ind. 
Cas. 76. 

S. 69. 

Synopsis . 

1. Applicability and scope. 

2. Appeal. 

3. Procedure. J 

4. Prosecution of debtor. 

5 . Revision. 

6. Miscellaneous. 


1. Applicability and scope. 


S. 69 (a) — Applicability. 

Where the processes issued arc full of defects 
and do not purport to give notice to the debtor 
of the admission of any insolvency petition at all, 
the debtor cannot be fixed with liability under S. 
69 (a) for failure to comply with them. The fact 
that he might have had a shrewd idea of what 
the proceedings really were is not sufficient to fix 
him with liability. A.I.R. 1936 Nag. 237 = 38 
Cr.L.J. 230=1 .L. R. (1937) Nag. 185 = 166 Ind. 


Cas. 303. 

S. 69 (a)— Applicability. 

Unless orders have been issued regarding adju- 
dication, the insolvent is not bound to carry on 
the duties imposed under S. 22 and prosecution 
must fail. 1935 M.W.N. 919. 

S. 69 (a) and (b)-Charge under S 69 (a) 

—Conviction under S. 69 (b)— Legality— Wilfully’ 
—Significance of— Nature of proof necessary. 

The elements of the offences contemplated by 
the two clauses of S. 69 arc not the same and the 
Court cannot convict a person under S. 69 (b) on 
a charge framed under S. 69 (a)' as prejudice will 
l>i* caused thereby to him. 

For failure to comply with the order of the Court 
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to produce the account books and thereby failing 
to perform this duty which is cast upon him by s 
the second part of S. 22 the accused can only be 
convicted under S. 69 (a). To fulfil the require- 
ments of the word ‘wilfully’ in S. 69 (a), it will 
have to be proved that the account books required 
to be produced were in the possession or power of 
the petitioner to produce. A.I.R. 1934 Cal. 409 
=35 Cr.L.J. 937 = 38 C.W.N. 642=61 Cal. 537 
= 149 Ind. Cas. 352. 

S. 69 — Property in possession of Receiver. 

Insolvent receiving sums within 17 days after 
adjudication — It may fairly be presumed that the 
source of the trade consisted of assets in posses- 
sion of the insolvent at the time of the adjudication. 
1931 M.W.N. 1312. 

Ss. 69, 41— (1907), Ss. 43 and 67— Fraudulent 

concealment of property — Offence — Discharge of 
Insolvent . 

Obiter. — Fraudulent concealment of assets is 
not a reason for dismissing his petition though it 
may be a reason for refusing a discharge under S. 
44, or for punishing the debtor under S. 43. 6 

N.L.R. 145=8 Ind. Cas. 1115. 

t • 

S. 69 (c) (i) — Scope. 

S. 69 (c) 1 (1) refers to debts incurred before the 
order of adjudication and not to debts incurred 
after that order. A.I.R. 1932 Nag. 17=27 N. 
L.R. 304=134 Ind. Cas. 861. 

S. 69 (c) (ii) — Judgment-debtor applying to 

be adjudged insolvent— Insolvency Court putting 
to sale flour mill of insolvent — Mill purchased by 
one M but no delivery made — Insolvent subse- 
quently removing essential parts of machinery — 
Conviction under S. 69 (c) (ii) legal. A.I.R. 
1939 All. 166=1938 A. L.J. 1217=40 Cr. L. J. 
347=1939 A.W.R. 69=180 Ind. Cas. 230. 

S. 69 (c) (ii) — Applicability. 

The petitioner had, at one time, Rs. 7,500 in a 
bank. He withdrew Rs. 4,000 of this deposit and 
made a re-deposit in the name of his wife. He 
then went on operating on the account. Subse- 
quently, the wife brought a suit against the bank 
for the return of Rs. 4,000. This was the sub- 
ject of a settlement decree but nothing further was 
known of it. The petitioner filed an insolvency 
petition and when he filed his schedule it was said 
that he concealed his interest which was a benatrn 
interest in the four thousand rupees in the hands 
of the bank. He was convicted under b. W. 

Held, that the facts did not disclose a criminal 
intention beyond, per adventure, although in all 
possibility a Judge in insolvency would be per- 
fectly justified in refusing him hjs discharge un- 
less a better disclosure is made. It was impos- 
sible to say that the petitioner had concealed pro- 
perty which, at the time of filing of the schedule, 
was not his property at all in the absence of a 
decision by a competent Court. A i.R. 193/ 
Cal. 234 = 38 Cr.L.J. 710=169 Ind. Cas. *01. 

S. 69 (c) (ii)— Applicability. 

It is only when the execution of the mortgage 
deed is combined with the fraudulent .'ntent to 
defraud the creditors of the executant that it can 
be brought within the purview of the offence de- 
fined in S. 69. The gist of the offence is the 
actual diminution of the sum to be divided among- 
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the creditors. A.I.R. 1933 Nag. 33=34 Cr.L.J. 
1038=145 Ind.- Cas. 550. 

S. 69 (c) (ii) — ‘Made away with’, meaning of. 

The words “made away with” in S. 69 are suffi- 
ciently wide to cover cases of gift of immovable 
property and, therefore, a case of a gift fraudu- 
lently made by an insolvent with intent to dimmish 
the sum to be divided among his creditors is as 
much liable to punishment under the section as a 
case of charge or mortgage. A.I.R. 1932 Oudh 
61=8 O.W.N. 1318=135 Ind. Cas. 893. 

S. 69 — Offence under — ‘Concealed’. 

A man in the position of an insolvent who has 
the means of ascertaining where property of his 
has been disposed of, even if he has not been ac- 
tually a party to the making away with it, and who 
does not use the means, is just as guilty of con- 
cealment within the meaning of the section as if 
he actively concealed the locality in which the Pro- 
perty actually is. 64 Ind. £as. 37=43 d 'in?i 
= 19 A.L.J. 378=22 Cr.L.J. 725=A.I.R. 1921 

All. 87. ; ^ 

S. 69 — (1907), S. 43 — Provid e nt fund — Dis- 
posal of, by insolvent, whether fraudulent. 

The disposal of the Provident fund by insolvent 
is not fraudulent and punishable under 5 43 of 
Provincial' Insolvency Act. 44 Bom. 673-2- 
Bom.L.R. 322=56 Ind. Cas. 450. 

. S . 69— (1907), S. 43, cl. (2)— Omission to 


enter property in schedule — Offence. 

An Insolvent who, not knowing that an equity 
of a redemption was valuable property failed to 
show it in his schedule of assets is not ^.lty of 
an offence under S 43 (2) of the Act 2 P.W 
R. 1918 Cr.=158 P.L.R. 1917—19 Cr.L.J. 2 72 

=44 Ind. Cas. 128. 

S. 69— Propriety of prosecution. 

The insolvent was in jail and had only omitted 
to mention the equity o_f redemption of certain 
property which he had mortgaged many years ago. 
He ^admitted the mortgage at once when .he tact 

was brought to his notice. ,, 

Held, that prosecution under S. ^p 1 ? n 5 

warranted. A.I.R. 1937 Lah. 432-39 P.L.R. 
213 = 170 Ind. Cas. 849. 

s 69 ( c ) (2)— Propriety of prosecution. 

Before directing a prosecution of the insolvent 
for concealing his assets, in the proper exercise of 
£ Judge's Micial . discretion, there should be 

prornt r^ y f ah egcd° to "have been'Toncealcd and that 

to* 

Ind. Cas. 171. 

2 . Appeal . 

o s 69 70 and 75 (3)— Order of District 

judge sitting in insolvency tinder S. 70-Appeal. 

if Wh£fr b District Judge, sitting in insolvency 
Where a . - enquiry and consequent 

1,a %rS mics a complaint to the Magistrate, so 

°. n Magistrate should deal -with it under S. 

lo"' f lhc Act no appeal lies. It is really an 
69 of the « : • ins , an order of the District 

VTe sluing in insolvency made under S. 70. If 
Judge, s ft aRaillst sach an or dcr, it must 

be Cr imder S 75. suh-S. (3) of the Act, and only 


by leave of either the District Court or the High 
Court and a very strong case will be needed to 
justify the granting of such leave because it would 
be tantamount to stopping the proceedings under 
S. 69 and S. 70 in limine and before the facts 
have been fully enquired into by a Magistrate., 
Where no such leave has been obtained, the ap- 
peal is incompetent, nor does an appeal lie from 
the order under S. 476-B, Cr. P. Code. A.I. 

R. 1939 Cal. 264=40 Cr.L.J. 335=42 C.W.N. 
787=1. L.R. (1938) 2 Cal. 478=180 Ind. Cas. 

237. 

S. 69— Appeal— Right, when arises. 

A right to appeal from an order of prosecution 
under S. 70 arises only when the finding is com- 
pleted by the forwarding of the complaint. 1939 
N.L.J. 495. - 

S. 69— Appeal — Order making complaint. 

An order passed by the Insolvency Judge under 

S. 70 recording the finding that there are prima 
facie grounds for an inquiry into the offence refer- 
red to in S. 69 and appearing to have been com- 
mitted by the insolvents and making a complaint 
of the offence in writing to a Magistrate of com- 
petent jurisdiction is appealable. A.I.R. 1936 
Lah. 871=38 P.L.R. 1160=167 Ind. Cas. 279. 

Ss. 69, 75— (1907), Ss. 43 (2) and 46- 

Appeal — Order to show cause why an order un- 
der S. 43 (2) should not be made. 

An order requiring a person who has already 
been adjudicated to show cause why an order un- 
der S. 43 (2)! should not be made against him is 
not appealable under S. 46 (2) but it is doubtful 
whether it can be appealed against by obtaining 
permission under S. 46 (3). 23 C.L.J. 553=34 

Ind. Cas. 777. 

S. 69 — Appeal by creditor. 

Where the Court refuses to prosecute the insol- 
vent under S. 72 on a creditor's application it is 
doubtful whether the creditor has a right of ap- 
peal. A.I.R. 1941 Mad. 285=52 L.W. 604=. 
1940 M.W.N. 1069= (1940) 2 M.L.J. 672=194 
Ind. Cas. 33. 

S. 69 — Creditor’s right to appeals 

When sanction to prosecute an insolvent is re- 
fused under S. 69, the creditor is not an aggrieved 
person and cannot appeal from the order under 

S 75. A.I.R. 1937 Lah. 432=39 P.L.R. 213 
= 170 Ind. Cas. 849. 

S. 69 — Creditor’s right of appeal. 

Where a creditor’s application to prosecute an 
insolvent for an offence under S. 69 has been re- 
jected, lie has no right to appeal against the order 
as he is not a person aggrieved by the decision of 
the Judge. A.I.R. 1933 Nag. 9=28 N.L.R. 
286=141 Ind. Cas. 350. 

S. 69 — Appeal. , 

No appeal lies from an ordcr of an Insolvency 
Court refusing to convict an insolvent for an 
offence under S. 69. A.I.R. 1932 All. 4=1931 
A.L.J. 999=133 Ind. Cas. 907. 

S. 69 — Appeal. 

A creditor is a person aggrieved by an order 
refusing to punish an insolvent under S. 59 and 
is, therefore, entitled to appeal from such an order 
under S. 75. A.I.R. 1932 Oudh 61=8 O.W.N. 
1318 = 135 Ind. Cas. 893. 
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S. 69 — Appeal — Refusal of sanction — Cre- 
ditor cannot appeal. 

Although a creditor, as such, is indirectly inte- 
rested in seeing the person, who is believed to 
have committed an offence under S. 69, Drought 
to justice, he does not come within the definition 
of. a person against whom a decision has been 
pronounced: a decision that has wrongfully refu- 
sed him something which he had a right to de- 
mand. An order, therefore, refusing to sanction 
prosecution is not one which can be appealed 
against by a creditor. 118 Ind. Cas. 198=A.I. 

R. 1930 Sind 2. 

S. 69— (1907), S. 43— Appeal. 

A creditor is not a ‘person aggrieved’ by the 
final order passed after enquiry by the Court un- 
der S. 43. 79 Ind. Cas. 340=18 M.L.W. 837= 
33 M.L.T. 188=1923 M.W.N. 838=A.I.R. 
1924 Mad. 185=45 M.L.J. 804. 

S. 69 — (1907), S. 43 — No enquiry— Creditor 

can appeal. 

A creditor is entitled to have his petition under 

S. 43 enquired into otherwise he would be ‘a 
person aggrieved’ by the order, within the mean- 
ing of the term in S. 46 of the Act and therefore 
entitled to appeal. 79 Ind. Cas. 340=18 M.L. 
W. 837=33 M.L.T. 188=1923 M.W.N. 838= 
A.I.R. 1924 Mad. 185=45 M.L.J. 804. 

Ss. 69 and 75 — (1907), Ss. # 43 and 46- 

Application by creditor to take action against in- 
solvent — Appeal. 

An order refusing an application by a creditor 
to take action against the insolvent under - . 43 
of the Act is not appealable because the applica- 
tion is not one which the Insolvency Act entitles 
a creditor to make, and the applicant is therefore 
not a ‘person aggrieved’ by the order refusing the 
application within S. 46 nor is the order open to 
revision. 40 Mad. 630; 39 All. 161. followed. 

1 Lah. 213=56 Ind. Cas. 744. 

S. 69— Appeal by Creditor. 

A Creditor whose allegations against the insol- 
vent arc found against by Court, is not aggrie- 
ved' and so cannot appeal. The term aggrieved 
person under S. 46 (2) of the Act is not applicable 
to a Creditor against whom the ^ Court decides 
that his allegations of an insolvent s offence under 
S 4 IP) of the Act are not made out and su-n a 
creditor has no right of appeal against the dcct- 
sion of tbc 

S. 43 (2) are in the value of disciplinary oftem.es 
and not offences against the criminal law. 39 All. 
171 = 15 A.L.J. 31=37 Ind. Cas. 996. 

Ss. 69 (b) (0, 75— (1907). Ss 43 and 46 (1) 

-Application under S. 43-Order refusing to 
take action against Insolvent-Appeal — Failure 
of insolvent to produce his books. 

Under S. 43. of the Provincial Insolvency Act 
the creditor has no right to set the Court in 
motion for the insolvent’s failure to produce n- 
books of account although in practice the Court 
may avail itself of any assistance which the cre- 
ditor may render to it by bringing to its notice the 
delinquency of the debtor. The person who is 
aggrieved by the failure of the insolvent to pro- 
ducc his account-books is the Court and not the 
creditor. No appeal lies at the instance of the 
latter against the order of the Court refusing to 


proceed against the insolvent under S. 43 of the 
Act. 11 L.W. 145=38 M.L.J. 338=54 Ind. 
Cas. 740. 

S. 69 — (1907), S. 43 — A Receiver in insol- 
vency is not entitled to appeal against an order 
under S. 43. 61 Ind. Cas. 802=19 A.L.J. 701 
=A.I.R. 1921 All. 246. 

■S. 69 — Appeal — Forum. 


A Sessions Judge is not prohibited in law from 
hearing an appeal from a conviction by a Magis- 
trate in a case where as an Insolvency Judge, on 
the application of a creditor, he allowed the pro- 
secution to proceed. 71 Ind. Cas. 368=21 A.L. 
J. 90=24 Cr.L.J. 144=4 L.R.A. Cr. 12=A.L 
Ru 1923 All. 193. 

-Ss. 69 and 75 — (1907), Ss. 43 (2) and 46- 


Forum of Appeal — Small Cause Court invested 
with powers of District Judge. 

When a Small Cause Court is given the powers 
of a District Judge an appeal against an order 
passed under S. 46 of the Provincial Insolvency 

Act lies to the Chief Court. 

Quaere. — Whether the Small Cause Court, 
Lahore is given the powers of a District Judge 
under the Provincial Insolvency Act. 94 P.L. 

R. 1917. 

Ss. 69, 75— (1907), Ss. 43 (2) and 46— Sub- 
ordinate Judge — Declining to take action under 

S. 43 (2)— Appeal to District Judge against order 
‘Court’, meaning of. 

No appeal lies to the District Judge against an 
order of the sub-judge invested with the insol- 
vency jurisdiction under S. 3 declining to take 
action against the insolvent under S. 43 (2) of the 

Provincial Insolvency Act. . _ 

Per Newbould, J.— The word ‘court in S. 43 

of the Act does not mean the Court °* 
jurisdiction only. 40 Mad. 630 Foil. 22 C.W. 
N. 958=48 Ind. Cas. 333. _ . , 

S 69 — (1907), S. 43 — Order of Additional 

District Judge— Appeal — Jurisdiction 
An order by an Additional District Judge under 
S. 43 of the Act is appealable to the High Court 
and not to the District Judge. 34 All. 382= 9 A. 
L.J. 371 = 14 Ind. Cas. 162. 

S. 69— (1907), Ss. 43 and 47— Sentence under 

S. 43 — Appeal — Suspension of sentence pending 
disposal of appeal — High Court Powers of. 

Under O. 41, R. 5 read with S. 47 (2) Provin- 
cial Insolvency Act the High Court can suspend 
the sentence of imprisonment under b. 43 or 
Provincial Insolvency Act till the disposal of the 
appeal from the sentence. 44 Rom. 673-— — 
Rom.L.R. 322=56 Ind. Cas. 449. 

3. Procedure. ' ! 

S. 69— Scope and Procedure — S. 42. 

It would be an assistance to Judges dealing 
with offences under the Insolvency Act to frame 
the charges strictly in the language of the section, 
which defines the offence, together with the parti- 
culars of the conduct of the insolvent relied upon 
to establish the charges, just as is done in a for- 
mal charge of an offence, particularly an offence 
of embezzlement or falsification of books under 
the Penal Code. S. 69 is peculiar to India, inas- 
much as it embraces acts “whether before or after 
making an order of adjudication. Although 
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circumstances could be proved in a business con- 
cern, where the method of keeping the books was 
such that even though the absence of the principal 
person was shown the subordinate might be 
equally guilty; yet where there are more partners 
than one and it is sought to establish this charge 
against any one or two of them. It must be pro- 
ved as a fact who were the person, or persons, 
actually responsible for keeping such books. It 
must always be borne in mind in dealing with 
questions of books of account even where they 
are false or so badly kept, as to amount not mere- 
ly to negligence, but to a suggestion of dishonesty 
that S. 42 itself provides and defines a quasi 
offence with regard to the keeping of books, 
which if established, is a ground for a kind of 
penal order, postponing the absolute discharge of 
the insolvent when he applies for it. 100 lnd. 
Cas. 550=25 A.L.J. 331=A.I.R. 1927 All. 

352. 

S. 69 (b) (i)— (1907) S. 43 (2) (a)— Proceed- 


^ - 

mgs under — Charge. ^ r „ ... 

In a proceeding under S. 43 (2) of Provincial 
Insolvency Act, it is not essential that there should 
be a definite charge, finding and a conviction. # It 
is enough if the principles underlying a cnmuial 
trial are observed in essentials. In such a pro- 
ceeding if the insolvent is informed of the nature 
of the proceedings, the offence he is charged with 
and its consequences the essentials of a criminal 
trial would be held to have been complied with. 

19 Cr.L.J. 627=45 lnd. Cas. 675 (Nag.). 

S. 69— (1907) S. 43— Criminal proceedings— 

Procedure. . . , , 

Proceedings under S. 43 are criminal proceed- 
ings and a Judge has therefore to observe 
the formalities in an enquiry into the comnussion 

of offences. There ought to be d ^** 

_ n ,i evidence ought to be taken in support of the 
charge as alsfany evidence which the accused 
may let in on his side. An insolvent cannot be 
muiished under S. 43 on evidence given on behalf 
of the creditors when they were opposing h,s ap- 
plication to be adjudged an msolvent. 2° O.C. 
223 = 18 Cr.L.J. 618=39 lnd. Cas. 986. 

_S 69 — (1907) S. 43 — Cr. Code (1898) 

Proceedings under the section should be carried 
rroceeo k thc Criminal Procedure Code 

“ \* h t e 

given an opporrunny 

L J 409 = 38 lnd. Cas. 969 (All.). 

g 6 g (1907) S. 43— Nature of proceedings 

—Effect of irregularity. 

Proceedings under S. 43 being in thc nature of 
.Proceed g ; t ; s ncc essary that there 

criminal P ^ g a finding and a conviction as 

shouhl be ‘ ' * e sentencCt if a substantial de- 

a foundation 0 f the^c particulars 

feet should appear in any ^ one oj tne^ p ^ ^ 

the Proceedings must be ^ Cas g39 FoII . 

«PWR 1916=110 P R. 1916-17 Cr. L. J. 
318=145 PT-.R. 1916=35 lnd. Cas. 494. 

s 6 g (1907) S. 43— Proceedings under — 

Nature of. . . e 

Proceedings against insolvents under S. 43 of 
thf Act are in the nature of Criminal proceedings 


and the procedure adopted in a Criminal tiial 
should be followed. If a judge arrives at the con- 
clusion of guilt of an insolvent not on evidence 
but substantially on the report of the Official Re- 
ceiver, the conviction cannot be sustained. 18 C. 
W.N. 692=16 Cr.L.J. 135=27 lnd. Cas. 199. 

S. 69 — (1907) S. 43 — Imprisonment — Charge 

— Opportunity to answer charge. 

If an order under the section results in a sen- 
tence of imprisonment, the case is a criminal case. 

An opportunity should be given of answering 
the charge when it is framed. 19 C.L.J. 430= 
19 lnd. Cas. 920. 

S. 69 — (1907) S. 83 — Evidence — Admissibility 

of. . . o 

Evidence on behalf of creditors adduced at the 
time of opposing the application should not be thc 
sole basis of conviction of an insolvent. Evidence 
of commission of an offence on some specific occa- 
sion must be taken de novo after a charge is 
framed. 32 All. 547=7 A.L.J. 602=6 lnd. Cas. 

870. 

4. Prosecution of debtor. 

S. 69 — Adjudication refused — Prosecution ul- 
tra vires. 

Proceedings under S. 69, cannot be taken rfter 
a petition for adjudication has been dismissed and 
it is known that the alleged debtor is not going 
to be made insolvent at all. An order to prose- 
cute passed under those circumstances is entirely 
ultra vires. A.I.R. 1931 Cal. 508=58 Cal. 334 
= 134 lnd. Cas. 534. 

S. 69 — (1907) S. 43 — Permission to Official 

Receiver to prosecute insolvent, if can be granted 
by Court — Cr. P. Code, Ss. 476, 195 — Receiver’s 
report — Evidentiary value of — Penal Code — Ss. 
421, 424 — General Clauses Act (10 of 1897), S. 26. 

A District Court can grant permission to the 
Official Receiver to prosecute an insolvent for an 
offence under Ss. 421 and 424 of thc I. P. Code 
upon the strength of the Receiver s report which 
is sufficiently material for that purpose though it 
may not be evidence on which a conviction can be 
legally based. The permission referred to above 
does not amount to a sanction under S. 195 or to 
an order under S. 476 of the Cr. P. Code. 6 
L.W. 283=18 Cr.L.J. 992=42 lnd. Cas. 60S. 

S. 69 — (1907) S. 43 — Action under — When 

to be taken. 

The power of the Court under S. 43 rf the 
Provincial Insolvency Act can be put in motion 
by a creditor at any time. It is not necessary 
that before taking action under that section the 
Court should wait till the debtor makes an appli- 
cation for discharge. 3 U.B.R. (1918) 1 97=49 
lnd. Cas. 55. 

Ss. 69, 75 — (1907) Ss. 43 and 46 — Punishment 

for acts under S. 43 need not be d e ferred. 

Punishment for acts and omission mentioned 
in S. 43 of thc above act need not be deferred 
by the Court until the insolvent applies for an 
order of his discharge. 19 O.C. 89=18 Cr.L.J. 
270 = 37 lnd. Cas. 638. 

S. 69 (a)— (1907) S. 43— Bad faith— Proof of. 

Under S. 43 a Judge can take cognisance of the 
bad faith of a debtor at any time whether before 
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or after adjudication though the Court has no 
power to refuse adjudication because an act of bad 
faith was committed. 17 O.C. 138=25 Ind. Cas. 
363. 

S. 69— (1907) S. 43— Acts of bad faith— 

Question of, when to be determined — Punishment 
The question whether the insolvent has or has 
not committed acts of bad faith should be con- 
sidered at the time of an application for discharge 
and not when an adjudication has to be made. 32 
A. 547, Diss. An insolvent committing an act of 
bad faith can either be dealt with under S. 43 or 
may be refused a discharge. 1 U.B.R. (1911) £4 
= 11 Ind. Cas. 743. 

5 . Revision . 

S . 69 — R ^vision . 

No application to revision lies against an order 
of a Judge exercising insolvency jurisdiction re- 
fusing to take proceedings against the insolvent 
under S. 69 on an application of a creditor, in as 
much as the order in question is appealable to the 
District Court under S. 75 (1)!. 170 Ind. Cas. 

542=1937 O.W.N. 762. 

6. Miscellaneous. 


S. 69 — Magistrate competent to try. 

When the Insolvency Court, under S. 70, Pro- 
vincial Insolvency Act makes a complaint to a 
Criminal Court, such Criminal Court does not de- 
rive its jurisdiction to try the offence from the In- 
solvency Court but from the Criminal Procedure 
Code. I11 determining whether a particular Ma- 
gistrate has jurisdiction to try an offence about 
which a complaint is laid before him, the Court 
has to be guided entirely by the provisions of the 
Cr. P. Code. The complaint must be made to 
the nearest First Class Magistrate having juris- 
diction. 

When a mortgage-deed is executed at A with 
intent to defraud creditors at B and the conse- 
quence of diminution of the sum available for 
division among the creditors actually ensues from 
it. the Court at B will have jurisdiction to try the 
offence. A I R. 1933 Nag. 33 = 34 Cr.L.J. 1038 
= 145 Ind. Cas. 550. 

S. 69— Position of receiv«r— Ordinary litigant 

Official Receiver is merely an ordinary litigant 
who may be entitled to move the Court in the 
usual manner that is, by presentation of a proper 
application which is to be heard in the presence of 
the parties and proceedings taken in his absence 
by the Court must be set aside on the proper appli- 
cation before the Court. 120 Ind. Cas. 175--A. 
1 . R . 1929 Lah. 805. 

S. 69 (1907) S. 43 — Non-mentioning of pro- 


perty. 

Omission of a person to mention property in 
an insolvency application was held to he fraudu- 
lent and vexatious under S. 43 (2) (b) . Trans- 
fer in S. 43 means, a sale, a gift, a mortgage. 2 
U.B.R. (1914) 1=24 Ind. Cas. 767. 

S 70— Direction for prosecution— Preliminary 

enquiry as to whether acts cont e mplated by S. 69 
of the Aar were in fact committed — If nec c ssary. 


It is unnecessary under S. 70 of the Provincial 
Insolvency Act, to establish, before launching a 


# • 

prosecution, the various offences referred to in S. 
69. All that S. 70 requires is that the Court 
should be satisfied that there is ground for en- 
quiring into any offences referred to in S. 69. It 
is not necessary, and the Court is not bound, so 
far as the language goes, to make a preliminary 
enquiry even. (1950) 2 M.L.J. 630. 

S. 70 — Preliminary enquiry — Notice, nec e ssity 

of. 

Under S. 70, as amended by Act 9 of 1926, it 
is not obligatory on the Insolvency ^Judge to give_ 
notice to the insolvent before holding that there 
are prima fade grounds for enquiry into an offence 
under S. 69 against the insolvent. The amended 
section leaves it to the discretion of the Judge even 
to hold a preliminary enquiry into the matter. A. 
I . R. 1936 Lah. 871=38 P.L.R. 1160=167 Ind. 
Cas. 279. 

S. 70 — Notice — R equipments. 

S. 70, Cl, (1)', does not provide that notice is 
to be served on the debtor to show cause why a 
complaint in writing should not be made. It only 
requires that a notice shall be served calling on 
him to show cause why a charge or charges should 
not, be framed against him. 106 Ind. Cas. 486 
= 22 S.L.R. 463=A.I.R. 1928 Sind 85. 

7 0 — In t er pr et a tion 


Considering the history of S. 70, Provincial 
Insolvency Act, it would appear that the legisla- 
ture intended that the judge should satisfy him-; 
self in any way he thinks proper before ordering 
a prosecution of the insolvent; and this interpre-; 
tation is justified by the omission from the amend- 
ing Act of the direction which made it necessary 
for the Court to serve a notice on the debtor and 
hear him before ordering his prosecution. 

(Doubted) Whether the words "preliminary 
enquiry” in S. 70 of the Act necessarily mean a 
judicial enquiry on sworn evidence. Ill Ind. 
Cas. 372=55 Cal. 783=47 C.L.J. 250=A.T.R. 
1Q?8 Cal 211. 


S. 72— Interpretation . 

The Insolvency Acts render the very person 
who obtains credit liable to he prosecuted; and it 
is immaterial if he obtains such credit solely on 
his own behalf or on behalfof himself and another 
person or if he joins another person and both 
together obtain such credit. 1110 fact that the 
words "cither alone or jointly with any other per- 
son” have not been reproduced in S. 72 does not 
limit the scope of that section, but, if at vail, it is 
intended to expand its scope. 107 Ind. Cns. 442 
= 23 S.L.R. 63= A. I . R. 1928 Sind 114. 

S. 72 — Questions to be considered. 

With regard to the application under S. 72 (1) 
for which the opponent has due notice the Ques- 
tions to be answered by the Court are very simple, 
and they are: _ ■ 

(1) Is the opponent an undischarged insolvent. 

(2) Did lie obtain credit to the extent of Rs. 
50 or upwards? 

(3) . Did he in fact inform the person from whom 
he obtained credit that he was an undischarged in- 
solvent? (1924) 1 K.B. 311, Foil. 107 Ind. Cas. 
442=23 S.L.R. 63=A.I.R. 1928 Sind 114. 

Per Suhrawardy and Ghos®, JJ. — S. 72 lays 
down the only mode by which a person accused 
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of an offence udeer the first sub-section may be 
proceeded against, that is, by the method laid 
down in sub-S. (2). Both clauses of S. 72 
should be read together and no prosecution under 
the first clause can be initiated without the Insol- 
vency Court sending the case for trial to the 
nearest Magistrate of the First Class. 

Per Duval, J. — S. 72 only lays down the proce- 
dure which the Court may adopt when it deter- 
mines to prosecute for an offence under this sec- 
tion. This sub-section cannot take away the 
right of a private party to prosecute on his own 
motion if he is aggrieved by what has occurred. 

98 Ind, Cas. 116=53 Cal. 929=44 C.L.J. 350= 

27 Cr.L.J. 1268=A.I.R. 1927 Cal. 149. 

S. 72 (2) — Notice to insolvent. 

Substantially the provisions of S. 72 (2) are 
analogous to those of S. 476, Cr. P. Code, and 
the Insolvency Court should ordinarily give notice 
to the insolvent before directing his prosecution. 

A.I.R. 1941 Mad. 285=52 L. ML 6M-1940 M. 
W.N. 1069= (1940) 2 M.L.J. 672=194 *nd. 

Cas. 33. 

S 72 (2)— Power to prosecute— Purpose and 

scope— Bar of r«s judicata against Court. , 
Tinder S. 72 (2), there is power given not to the 

had been comm, ted to send ^ no; n 

Magistrate. Inis is a P . but j n or der 

the interests of this or that pany^ ^ offence 

that the Court itsel y pj e there can be 

against the ,ns °} ve * cy bar 0 f res judicata operating 
no question of | Insolvency Court can, 
against the Court I ™ {Qn of its own not to 
therefore, consider a socon d application from 

prosecute in the JigM °f » £>urt will not ordina- 
the creditor although ^^Vinformation on 
rily prosecute on the strengi AIR. 

which it has Piously de chn 604=1940 m.W.N. 

discharged msolven gainst the prosecution, 

the dismissal discharge, the discharge 

the insolvent obtains ms aga inst thc inso j. 

cannot render t^e proceemn^^b L W 

604 L 1940 M.W.N*. 1069 = (1940) 2 M.L.J. 672 

~ 19 g IP 4 ( 2 )— Ord«r against discharged insol- 
vent — Legality of. can be ma( j e on i v at 

Order under * thc { i ate of the discharge of 
some time pnor (1uring the insolvency. The 
the insolvent an d nQ g jurisdiction to piss an 
Court has, the • apa5nst a discharged tnsol- 
order under , , . • e( j crc dit during his insol- 

vent who had obtained di^ ^e. A T R 1934 

cT y 7 «= 6 i e Cal 605 = 59 C.LJ. 399=151 Ind. 
lll S 10 72 Prosecution after discharge— Lega- 

lity - 'ncnlvpnt has been discharged, no ac- 

• After „ a be Taken him under S. 72.. in 

Hon can be t * referred to in that -.action 

rC r--‘cd b n cfofe “e order of discharge. The 

Lv/l*l**** “ 


remedy of the aggrieved party in such a case is 
to proceed against the insolvent in the ordinary 
course of law. A.I.R. 1932 Nag. 17=27 N.L. 
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S. 73 — Expression “undischarged insolvent” 

in S. 55, Madras Local Boards Act, 1920, is not 
controlled by S. 73, Provincial Insolvency Act. 
A.I.R. 1941 Mad. 22=52 L.W. 527= (1940) 2 
M.L.J. 590=1940 M.W.N. 1011 = 193 Ind. 

Cas. 147. 


S . 73 — Disqualification — Application by 

candidates for Municipal Election — Candidate 
obtaining certificate under S. 73 (2) (b) after 


election — Effect. 

Where under S. 73, a candidate is not eligible 
for Municipal Elections, not having applied for a 
certificate that his insolvency was not due to any 
misconduct on his part, but was due to misfortune 
the fact that since the election he has obtained the 
necessary certificate and has got rid of his dis- 
qualification does not help him as the provisions 
of the law must be strictly followed* 

The disqualification mentioned in S. 73, Pro- 
vincial Insolvency Act, is a disqualification under 
S. 15, Bombay District Municipal Act, and ap- 
plies to candidates for election to a Municipal 
Council. A.I.R. 1933 Sind 416=150 Ind. Cas. 
246. 


S. 74 — Duty of Court. 

Where the Judge of the Insolvency Court pass- 
es an order that there should be a summary ad- 
ministration of the estate, it is incumbent upon 
him at the time when he makes the order of adju- 
dication to determine by an order in writing the 
debts of the insolvent. A.I.R. 1942 All. 344= 
1942 A.L.J. 399=1942 A.W.R.H.C. 2£T=I. 
L.R. (1942)' All. 84S=203 Ind. Cas. 81. 

S. 74 — Summary administration — Duty of 

Judg«. 

In case of summary administration, it is for the 
Judge to enquire into the debts and assets and to 
determine the same by an order in writing and to 
distribute the property in a single dividend and 
he cannot transfer the petition to an Official Re- 
ceiver for disposal. 1937 M.W.N. 1160. 

S. 74 (ii) — Power of Court. 

Insolvency Court has no jurisdiction to stay 
execution proceedings elsewhere. (1936) 63 Cal. 
535=40 C.W.N. 336. 

S. 74 (ii)— Effect of vesting of property un- 
der — Property vests in Court — No interim recei- 
ver — Not subject to execution sale. 

When summary administration has been order- 
ed, the property of the debtor under S. 74 (ii) 
vests in the Court as a receiver on the date of 
admission of the insolvency petition. The ap- 
pointment of an interim receiver is, therefore, not 
only superfluous in such a case but also mislcad- 


ing. 

Under S. 74 (ii), when the property is vested 
in thc Court, as receiver, it holds it, not as interim 
receiver; but as a full receiver in the sense in 
which the term is used in S. 28 (2)!.. Such pro- 
perty cannot be thc subject of execution sale but 
if a sale takes place, the purchaser in good faith 
is entitled to retain thc property and the creditors 
of the insolvent are entitled only to the sale pro- 
ceeds of that as assets for distribution among 
them, i.c., the sale would not be set aside, but 
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would prevail against the receiver, and the pro- 
perty can not be returned to the receiver. 106 
Ind. Cas. 34=39 M.L.T. 369=A.I.R. 1927 

Mad. 983. 

S. 75. 

Synopsis . 

1. Applicability of section. 

2. Appeal from interlocutory orders. 

3. Appeal to Privy Council. 

4. - Applicability of C. P. Code to appeals. 

5. Forum of appeal. 

6 . Interpretation . 

7 . Leave of Court — Sub-S . (3) . 

8 . Limitation . 

9. Notice of appeal. 

10. Parties to appeal. 

11. Orders appealable — Sub-Ss. (1) and (2). 

12. Orders appealable with leave of Court — 
Sub-S. (3). 

13. Persons entitled to appeal. 

14. Powers of High Court. 

15. Revision. 

16. Second Appeal. 

17. Miscellaneous. 


1. Applicability of section. 


S. 75 — Receiver’s action under old Act — 

Appeal lies under new Act. 

Where the Receiver took action which gave 
rise to a question of title, whether certain pro- 
perty was still the property of the insolvent cr 
had been the subject of valid alienation before the 
corning into operation of the Provincial Insol- 
vency Act, 1920, but a decision on the question 
was pronounced by the District Court after the 
said Act. 

Held, an appeal lay under the new Act at the 
instance of a creditor who was affected by the 
decision as a matter of right. 63 Ind. Cas. 601 
=44 All. 71 = 19 A.L.J. 862=A.I.R. 1922 All. 
196. 


S. 75— (1907) S. 46— Applicability — Ap- 
peal — Against order under old Act. 

All orders passed after the Provincial Insol- 
vency Act in the Insolvency proceedings arc gov- 
erned bv this Act as far as the right of appeal or 
revision is concerned although the adjudication 
had been made before it came into force. ~1 P. 
W.R. 1910=33 Ind. Cas. 995. 


S. 75 — (1907) S. 46 — Applicability — Pro- 
ceedings commenced before the Act Genet al 
Clauses Act S. 6 (c) . 

S. 46 of Provincial Insolvency Act does not 
apply where the insolvency proceedings rom- 
incnccd before the Act came into force. I he 
right of appeal in such cases is regulated by b. 
353 of the C. P. Code (1882). 21 M.L.J. 764 

= 10 M.L.T. 78=(1911) 2 M.W.N. 99 = 11 Ind. 

Cas. 653. 


2. Appeal from interlocutory orders. 


See also NOTE 6 (b). 

S. 75 (3)— Appeal from interlocutory orders. 

The recording of a mere finding albeit in a for- 
mal manner, that the Court has jurisdiction to 
entertain an application cannot be deemed to be 


an order within the meaning of S. 75 (3) 1 . A 
decision upon jurisdiction has only the effect of 
regulating procedure and where it is not suffi- 
cient to dispose of the application, it hardly 
stands on a different footing from a ruling as to 
the admissibility of a document tendered or the 
relevancy of a question put and objected to in the 
course of the trial. Such decisions as to details 
of procedure and admissibility of evidence may, 
no doubt, be regarded as orders in a sense but 
such decisions are not by themselves open to 
appeal apart from the final decision disposing of 
the application or matter. 

Hence, no appeal is maintainable f rom the 
decision of the Insolvency Court that it had juris- 
diction to entertain the application to scale down 
the debt under the Madras Agricultural Relief 
Act. A.I.R. 1942 Mad. 305=(1942) 1 M.L J. 
113=55 L.W. 40 (2) = 1942 M.W.N. 92«i=2U5 
Ind. Cas. 389. 


S. 75 (1)— Final order of adjudication passed 


—Appeal against interlocutory decision on point 
of jurisdiction only — Competency of appeal. 

Under S. 75 (1), a person aggrieved by the 

preliminary decision on the point of jurisdiction 
has a right to appeal against that decision even 
though the final order of adjudication may have 
been passed and is under no obligation to appeal 
only against the final order of adjudication.. If 
he succeeds in his contention that the proceedings 
were without jurisdiction the order of adjudica- 
tion must necessarily become 
1 940 Cal. 244=1. L.R. (1940) 1 Cal. 344=71 C 
T. T 316=44 C.W.N. 333=189 Ind. Cas. 667. 


S. 75 — Order refusing to frame issues. 

An order refusing to frame specific issues in 
insolvency proceedings is an interlocutory order 
and no appeal will lie therefrom. A.I.R. 1934 
Lab. 194 (1)'=35 P. L.R. 155=152 Ind. Cas. 

222. ’ * . j ' . 

S. 75 — Appeal to Privy Council— Right to 

appeal discussed— Leave to appeal. 

When S. 75 confers a right of appeal to the 
High Court a right of appeal to His Majesty in 
Council is not to excluded simply because under 
certain circumstances, the section declares an 
order of the District Judge to be final if a right of 
appeal to His Majesty in Council available undo* 
the provisions of C. P. Code, is to be excluded, 
it must be excluded by the statute. When an 
application for leave to appeal to His Majesty in 
Council from an order of the High Court passed 
under S. 75 has been filed, the High Court must 
consider it as an application to which the provi- 
sions of S. 109 or S. 110, C. P. Code, may 
apply, if the conditions prescribed by those sec- 
tions arc fulfiled. An order in revision whether 
it is under S. 75 or S. 115, C. P. Code, is not an 
order in appeal falling under S. 109 (a) C. P. 
Code, and must fall if it falls at all under S. 109 
(c). C. P. Code. 

(Their Lordships of the Chief Court refused 
leave in this case). A.I.R. 1944 Sind 220=1. 
L.R. (1944) Kar. 216=216 Ind. Cas. 319. 

S. 75 — Appeal to Privy Council from Dis- 
trict Judge’s order. 

A District Court sitting in appeal under S. 75 
is not a Court of final appellate jurisdiction, as 
the High Court has rcvisional powers over it. 
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Section 75 is comprehensive and self-contained. 
The provision for revision is deliberate. 
There is further right of second appeal in matters 
coming within S. 4. No appeal, therefore, lies 
to Privy Councils from the order of the District 
Judge, whatever be the value of the subject- 
matter. A.I.R. 1937 Mad. 930=46 L.W. 416 
= 1937 M.W.N. 762=177 Ind. Cas. 177. 

> ’ 4. Applicability of C. P. Code to 

appeals . 

S. 75 ( 1 )— Insolvency case— Appeal is gov- 


emed by S. 75. 

In the matter of appeals in insolvency cases the 
Courts must be governed by S. 75 (1) of the Act 
which deals with the question of appeals and 
must not look to the provisions of the C. P. C., 
since no appeal lies unless one is expressly con- 
ferred by statute. A.I.R. 1946 Nag. 42— I. L. 
R. (1945) Nag. 719=1945 Nag. L. J. 447. 

S. 75 — Appeal in Insolvency cases— Applica- 
bility of— C. P. Code. 

In the matter of appeals in msolvency. cases, 
the High Court must be governed by b. /b (i; or 
the Provincial Insolvency Act. It nuist not 
look to the C. P. Code. A.I.R 1946 Nag 42 
= 1945 N.L.J. 447=1. L.R. (194a) Nag. 719. 

S. 75 and C. P. Code O. 47, R. 7 -Right of 

appeal from an order rejecting review. 

Section 5, Provincial Insolvency Act ^kes the 
C P. Code applicable only subject to the Pf ovl 
sions of the Provincial Inso^ency Act that is to 
say whenever any provision of the Civil t'roce 

us 

r°r ’SS.'Z ^*^« d s e an?h.oi .Ui 

J ,C 's37=5i i, \wTa 66* mi M.W.N. 353=199 

Ind. Cas. 480. 

g 75 — Application of O. 47, R. 7, 

Code. . 

The provisions of C. P/odc arc ^appli- 
cable to insoivency a.e sub- 

cial Insolvency Act but those P Act . 

ject to the Provisions c of h thc f ^ * xprcss . 

Consequently, v should not be taken to 

>y regulated by S. * £ sions of O. 47, R 7, 

£ B p OVC Codc. A I R 1937 Lah. 568=174 Ind. 

rp. ci^yZ- 

Act. Where, appeals and revisions in a 

fically provides for apP c t ion takcn uncler lhe C. 

particular nianne . • , : cct t o the provisions of 

P. Code will not be subjec^t , n ^1 ravcn ,;, m of 

the Insolvency Ac ^ Provincial Insolvency 

AcHs a^bflaw .ndta^.h. »f.ny 

Snno, C hmR'orothcrwise affect the provisions of 


the Insolvency Act. A.I.R. 1936 All. 80 — 1936 
A.L.J. 9=1936 A.W.R. 61 = 58 All.- 639=161 
Ind. Cas. 311. 

S. 75 — Court sale of properties of insolvent 

without impleading Official Receiver — Purchase 
by decree-holder — Suit by purchaser under O. 
21, R. 103, C. P. Code against Official Receiver 
to set aside orders for delivery of possession that 
had been passed in, favour of the Official Recei- 
ver — Decree partly in favour of plaintiff — Offi- 
cial Receiver not appealing — Appeal by one of 
the creditors who was no party to suit: 

Held, that appeal was governed by C. P. Code 
and not by Provincial Insolvency Act and that the 
creditor had no right of appeal. No leave also 
could be granted. A.I.R. 1934 Mad. 360=39 

L. W. 624= 66 M.L.J. 532=57 Mad. 670=1934 

M. W.N. 697=150 Ind. Cas. 538. 

S. 75 — Appealability — Guide — C. P. 

Code. 

In deciding the question as to whether an ap- 
peal should or should not be held maintainable 
even though the leave of the Court has been ob- 
tained under S. 75 (3) the provisions of the 

Code of Civil Procedure may be looked into as a 
guide. 34 C.W.N. 445=A.I.R. 1930 Cal. 590. 

5. Forum of Appeal. 

S. 75 — Forum of appeal. •>. 

The Subordinate Court whether of the First or 
the Second Class, is a subordinate Court to a 
District , Court within the meaning of S. 3, Pro- 
vincial Insolvency Act in relation to the invest? 
rnent of powers by the Local Government and 
though such Court .exercises jurisdiction concur- 
rent with the District Court, it does not cease to 
be Subordinate Court for, the purpose of appeal 
under S. 75; an appeal, therefore, from an order 
made, by such Subordinate Court would lie to the 
District Court and the High Court has no juris- 
diction to entertain it. A.I.R. 1939 Sind 221 = 
I.L.R. (1939) Kar. 527=183 Ind. Cas. 757. 

S. 75 — Forum of appeal. 

Appeal from an order of an Assistant District 
Court, passed in the exercise of its insolvency 
jurisdiction, lies to the District Court and not to 
the High Court. A.I.R. 1934 Rang. 155=12 
Rang. 352=151 Ind. Cas. 790. 

S. 75 — Forum. 

An appeal from an order passed by the Senior 
Sub-Judge in the exercise of insolvency jurisdic- 
tion lies to the District Judge and not to the 
High Court. A.I.R. 1933 Lah. 307=34 P.L. 
R. 176=149 Ind. Cas. 24 (1). 

S. 75 — Forum. 

An appeal against a decision of a Subordinate 
Judge under S. 4 lies to the District Judge and a 
second appeal lies to the High Court under S. 
75. 102 Ind. Cas. 115=31 C.W.N. 502=A.I. 

R. 1927 Cal. 474. 

S. 75 — An appeal from the decision of 

Sub-Judge in insolvency jurisdiction lies to the 
District Judge and not to the High Court. An 
appointment as an Additional District Judge un- 
der S. 26 (1), Central Provinces Courts Act can- 
not be implied from an appointment as an Insol- 
vency Judge under the Insolvency Act. 71 Itid. 
Cas. 37 = A . I . R . 1923 Nag. 80. 
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75 — Appeal — Forum — Order by Subordi- 
nate Judge. 

An appeal lies to District Court and not to High 
Court against the orders of a Subordinate judge 
dismissing an insolvency petition under S. 353, L. 
P. Code though the properties of the petitioners 
were attached under a decree passed in a suit, the 
subject-matters of which or the schedule debts 
exceed Rs. 5,000. 19 M.L.J. 68=4 Ind. Cas. 

617. 

S. 75— An appeal against an order of the 

Court of the Deputy Commissioner who was in- 
vested with the powers of the Subordinate Judge 
in the exercise of insolvency jurisdiction lies to 
the District Judge and not to the High Court. 
80 Ind. Cas. 858= A. I. R. 1925 Cal. 335. 

S. 75 — (1907) S. 46— C. P. Code, Ss. 104 

106, 6. 43, R. 1— Forum of appeal. 

An order of a Deputy Commissioner setting 
aside a transfer of an insolvent’s house and shop 
is appealable to the District Judge and not to the 
High Court. 15 C.L.J. 239=13 Ind. Cas. 60>. 

S. 75 — No appeal lies to a High Court against 

an order made in the exercise of insolven;y juris- 
diction by a Court subordinate to a District Court. 
Such appeal lies to the District Court. 63 Ind. 
Cas. 848 (Cal.y. 

Ss. 75, 80 — (1907), Ss. 46 and 52 — Dismissal 

of Insolvency P e tition by Official Receiver 
Appeal — Revision. 

On a construction of S. 52 (1) with Ss. lo and 
16 the Official Receiver who is invested by 5. ** 
(1) with the same powers as the Court rererred 
to in the Act can dismiss an insolvency petition 
just as the court itself can do. No appeal lies to 
the High Court against an order of the Uiticia 
Receiver as no provision is made in the Act tor 
appeals to the High Court directly and as S. 2- 
provides for an appeal to the District Court 

against all the orders of the Receiver. .... 

Quaere. —Whether the High Court would inter- 
fere in Revision? 38 Mad. 15=24 M.L.J. 73= 
16 Ind. Cas. 820. 

Ss. 75 (I), 69 — (1907), Ss. 46 (1) and 43- 

Appeal - Foram — Additional Judge if subordi- 
nate to District Court— Appeal from order under 

S. 43— Where lies. ... 

An Additional Judge is not subordinate to a 
District Court within section 46 (1) and 

an appeal from his order of con- 
viction of a person under S. 43 lies only to the 
High Court. The Court subordinate to the Dis- 
trict Court S. 46 (1) is the Subordinate Court 
mentioned in section 3 of the Act. An 
appeal from an order under S. 43 is a Civi 
appeal. 36 All. 576=12 A.L.J. 110^=15 Cr.L. 
T. 658=25 Ind. Cas. 986. 

' S 75 (1)— (1907), S. 46 (1)— Jurisdiction- 

Appeal— Divisional Court in Punjab ^ 

the District Court-Punjab Government Notifica 
tion No. 889, dated 18th November 1908. 

Under Punjab Government Notification No. 

880 dated 18th November. 1908 for the PJJ7?°thc 
of S. 16 of the Provincial Insolvency Ay the 
Divisional Court in the Punjab is the District 
Court Therefore, an order in the exercise of the 
insolvency jurisdiction by District Coiut 's appe i 
lable to the Divisional Judge. The above notih- 


— Sub- 


cation wrongly refers only to S. 46 (1) but it is 
intended to refer to and cover the whole section. 

3 P.R. 1911=29 P.L.R. 1911=24 P.W.R. 1911 
=8 Ind. Cas. 485. • 

S. 75 (1) (4)— (1907) S. 46 (1) (4)— Juris- 
diction — District Court — Divisional Court — 
Punjab Courts Act, S. 23 (6)— Notification un- 
der — Effect of. 

Under Government Notification No. 889 dated 
18th November, 1908, made under S. 23 (b) of 
the Punjab Courts Act, 1884, the Divisional 
Court is deemed to be the District Court or the 
Principal Civil Court of original jurisdic- 
tion for the purposes of any proceedings under 
the Provincial Insolvency Act. 80 P.W.R. 1916 
=33 Ind. Cas. 730. 

' |C * 

6.. Interpretation. 

(a) “Person aggrieved”— Sub-S . (1). 

(b) “Decision”— Sub-S. (1). 

(c) “May appeal” and “Shall be final 

S (1) . i D 

(d) “Any such person” — Sub-S. (2). 

(e) “Such decision” — Sub-S. (2). 

(a) . “Person aggrieved . ” 

S 75 (1)— The words “aggrieved by a deci- 
sion” and so forth in S. 75 (1), must be read as 
qualifying all the persons who are entitled to 
appeal. A.I.R. 1942 Bom. 27=43 Bom. L.R. 
964=43 Cr.L.J. 360=1. L.R. (1942) Bom. 67= 
198 Ind. Cas. 424. 

S 75 (1)— “A person aggrieved” means one 

who is wrongly deprived of or refused something 
or whose title is wrongfully aff e cted. 

The words ‘person aggrieved’ do not really 
mean a man who is disappointed of a 
which he might have received if some other ’ order 
had been made. A ‘person aggrieved, must be 
a man who has suffered a legal grievance or 
against whom a decision has been pronounced 
which was wrongfully deprived him of somethin!, 
or wrongfully refused him something or wroug^ 
full v affected his title to something. A. l.K. 1940 

Nag. 24=1. L.R. (1945)! Nag. 826=1945 Nag. 
L. J. 588. 

S. 75 — Person aggrieved — Meaning of. 

The expression ‘aggrieved person’ means a per- 
son who has got a legal grievance, i.e., a person 
who is wrongfully deprived of anything to which 
he is legally entitled and not merely a person who 
has suffered some sort of disappointment. A.I. 
R. 1935 Lah. 818=160 Ind. Cas. 509. 

_S. 75 — Person aggrieved. 

An aggrieved person must be one who is ^ ct ^ d 
by the order appealed against. (1880) j* 

458. Foil. 112 Ind. Cas. 623=A.I.R. 1928 Mad. 

981*. 

(b) . “Decision”— Sub-S. (1). 

S. 75 — "Decision come to or order made ’— 

Meaning. See PROVINCIAL ^SOLVENCY 
ACT SS. 5 AND 75. (1948) 1 M.L.J. 310- 

A.I.R. 1948 Mad. 520. 
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75 (1) — “Decision” meaning of — Decision 
that Court has jurisdiction under S. 4. 

The “decision” in S. 75 (1) has no technical or 
^artificial meaning. It is to be interpreted in its 
ordinary and natural meaning. It means deci- 
sion whether it is final or otherwise. 

A decision that the Court has jurisdiction to 
entertain application under S. 4 or that there is 
no legal obstacle to the application is a decision 
within the meaning of S. 75 (1), Proviso (2). 
A.I.R. 1946 Nag. 42=1. L.R. (1945) Nag. 719 
=1945 N.L.J. 447. 

S. 75 — Decision — Meaning of — Order im- 


pleading representative of deceased debtor in 
appeal — Revision. 

The word ‘decision’ has an element of finality 
so far as a particular Court is concerned and an 
interlocutory order of a Court cannot be said to 
be a decision of that Court. 

An order by the District Judge in appeal im- 
pleading the legal representative of the deceased 
debtor is an order of an interlocutory nature and 
is not open to appeal or revision. A- 1. R. 1936 
All. 80=1936 A.L.J. 9=1936 A.W.R. 61=58 
A. 639=161 Ind. Cas. 311. 

(c) “May appeal” and “Shall be final”— 

Sub-S. (1). 

s. 75 (1)— (1907) S. 46 (1) — Construction 

“May appeal” ajnd “shall be fipal- 

The words "may appeal” m S. 46 (1) means 
that a party aggrieved with an order may prefer 
an appeal to the High Court and is not bound to 
do so P The words "Shall be final" m. ‘he same 
section do nof signify that . the ° 'u 

I. A. 209 at 222, Foil. 22 P.R. lVi/ — rvv - 

r. ioi 7=40 Ind. Cas. 220. 


Court — Appeal “admitted” as a matter of routine 
— If properly admitted. 

In respect of orders not falling within Sch. I 
of the Provincial Insolvency Act, the party 
aggrieved has not an unqualified appeal; 
he has to obtain the leave either of the District 
Court or of this Court. The leave referred to in 
S. 75 (3) of the Act clearly leave granted by 
a Judge of the Court and not by any of ; ts admi- 
nistrative officers. Where an appeal has been 
“admitted” as a matter of routine by the officer 
but there is no order of the Judge admitting the 
appeal, the appeal is not competent and teave can- 
not be granted on an oral application made at 
a very late stage. 63 L.W. 75=1950 M.W.N. 
100=A. I . R. 1950 Mad. 630=(1950) 1 M.L.J. 
89. 

S. 75 (3) — Grant by High. Court at hearing. 

In a case where an appeal to the High Court is 
competent with the leave of the Court, the High 
Court may grant leave in a fit case at the hearing. 
A.I.R. 1942 Cal. 241=74 C.L.J. 528=1. L.R. 
(1942) 1 Cal. 427=201 Ind. Cas. 568. 

S. 75 (3) — Leave whether may be granted at 

hearing. 

Where the Official Receiver presented an appli- 
cation under S. 53 for annulment of a deed of 
gift made within two years of the adjudication on 
the ground that it was a fraudulent transfer, and 
on the dismissal of the application, he preferred 
an appeal to the High Court but did not obtain the 
leave of the District Court for filing the appeal 
under S. 75 (3): . 

Held, that the appeal was incompetent as no 
leave had been obtained and that after the appeal 
has been admitted, leave could not be granted at 
the stage of hearing especially when the failure of 
the Official Receiver to obtain leave of the 
District Court for the filing of the appeal was due 
to a bona fide mistake, that is, a mistake which 
occurred in spite of the exercise of due care and 
caution. A.I.R. 1937 Lah. 249=39 P.L.R. 
510=164 Ind. Cas. 664. 


(d). “Any such person” — Sub-S. (2). 

— S 75 (2)— “Any such person”, meaning of 

The words "any such person '" s ^S. (2) of 
S. 75 include those persons u^.he first subs^ 

Pa" a>l=19l* T.' t. 821 = 5 B.R. 224=179 Ind. 
Cas. 426. 

(e) “Such decision”. 

g 7 5 (2) Such decision — Order under S. 

4 ’ The P w“rds bl "such decision" in S 75 (2): clearly 
refer to such decision as is specified m Sch. I, 
• oil, I in its turn, means a decision 
anG . S< ^ section 4 as decision which is 

under section ^ mcaning of the section. 

appealable such person aggrieved ’ mean 

I he words J having regard to wording 

any ner.son (1) A.I.R. 1941 Rang. 24 = 

of S. 75, ‘ R 543=192 Ind. Cas. 583. 

1940 Rang. L. K. 

7 Leave of Court— Sub-S . (3) . 

c f 3)— Leave to appeal— Leave of the 

15 . _ _ t hv the administrative officer of 

Judge and not oy 


S. 75 (3) — Appeal admitted without leave — 

Leave granted at hearing. 

Where in spite of want of leave under S. 75 (3)1 
the appeal is admitted, the irregularity can be 
cured in a case in which leave ought to be granted 
by granting such leave at the time of hearing the 
appeal. A.I.R. 1937 Pat. 665=18 P.L.T. 839* 
=4 B.R. 161 = 16 Pat. 724=172 Ind. Cas. 737. 

S. 75 (3) — Procedure. 

Leave to appeal under S. 75 (3) can be granted 
at any stage of the proceedings. It can be 
granted even on an oral application made in the 
course of hearing of appeal before the High 
Court A.I.R. 1936 Rang. 413=164 Tnd. Ca». 
893. 

S. 75 (3) — No appeal lies under S. 75, if 

leave to appeal has not been applied for under 
S. 75 (3). 100 Ind. Cas. 137=A.I.R. 1927 

Lah. 914. 

-S. 75 (3) — Not condition precedent. 

Under S. 75 (3)', it is not necessary that the 
appellant must apply for leave prior to filing the 
appeal in the High Court. 105 Ind. Cas. 138 = 
50 Mad. 815 = 26 M.L.W. 248=1928 M W N 
9= A . I . R . 1927 Mad. 869=53 M.L.J. 742. 
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s. 75 (3)— Grant of leave — At late stage. 

Though leave was required under the Act and 
was not applied for until a late stage of the pro_ 
ceedings, as the case had been argued as one of 
principle and required careful oons.derat'on m 
view of certain ex, sting decisions. High Court 

granted the necessary leave 73 Ind Cat ] 
A.L.J. 216=45 All. 364=4 L.K.A. t.iv. 

149= A.I.R. 1923 All. 46 6. 

S. 75 (3) — Implied leave. . . 

The admission of an appeal against the rejection 
of an application of the creditor for substitution 
under S. 16 is tantamount to the grant of leave 
contemplated by S. 75 (3). The absence of 

application for leave is no bar, the only real ques- 
tion in such a case being whether there is a sub- 
stantial point for consideration. A.I.K. 

Oudh 101 = 1938 O.W.N. 230=13 Luck. 757= 
173 Ind. Cas. 631. 

S. 75 (3) — Grant of leave by implication. 

Sub-S (3) of S. 75 is very wide in its terms 

and makes appealable to the High Court (with 

the leave of the District Court or High Court) 

orders passed by the District Court other than 

those specified in Sch. I. Where a prayer for 

leave was made in the memo, of appeal though uo 

order granting the appeal is passed, the Morion 

Bench must be taken to have done so by the order 

admitting the appeal. A.I.R. 1937 Lah. 8(o — 

171 Ind. Cas. 31. t . 

S. 75 (3)— Grant of leave by implication. 

Where, along with the memorandum of appeal, 
an application for leave to appeal is presented and 
the appeal is admitted by the Motion Bcnc.i, t 
admission of the appeal amounts to grant of leave 
lo appeal . A.I.R. 1937 Lab. 87 = 171 Ind. Cas. 

610=17 Lah. 77 5. 

S. 75 (3)— Leave by implication. 

Where the appeal has been admitted and al ow 
to be proceeded with, it is tantamountto hc 
granting of leave as contemplated by the Pro 
cial Insolvency Act. A.I.R. 1933 Cal. 

C.L.J. 440=142 Ind. Cas. 484. 

s 75 (3) — Implied grant-Granting leave at 


# * ^ U M MB' 

for leave to appeal was made but the Motion 
Bench admitted the appeal without specifically 
stating that they granted leave to appeal it was 
substantial compliance with the provisions of 5. 
75 and the appeal must be held to have been ins- 
tituted with the leave of the Court, m Ind. 
Cas. 427=30 P.L.R. 320=11 L.L.J. 198— A. I. 
R. 1929 Lah. 622. 

S. 75— Order admitting app e al. 

Order of High Court admitting appeal should 
be construed as virtually granting 1 ^ave. J07 Ind. 
Cas. 830=7 Pat. 37a=9 P.L.T. 329=A.1.K. 

1928 Pat. 338 (F.B.). 

S. 75 — Mere admission of appeal. 

Sanction cannot be deemed to have bee ngfajh 

cd by mere admitting an appeal to .a 

Ind. Cas. 623=9 L.L.J. 2a7=A.I.R. 1927 Lah. 

424 ‘ ‘ 

'. s 75 ( 3 ) — (1907) S. 46 (3)— Leave to appeal 


” UW no application ;Jor leav^.o app^ from 

ssr mbs 

was admitted. s 5 Limitation Act. A 

33 = 149 ind. Cas. 935 (1). 

c 75 (3)— Implied grant of leave. 

The mere fact that an appeal has been admitted 
1 \r Motion Bench does not necessarily i m P>y 

tbc bearing of tbc appeal. (1931) 132 ma. 

223 c 75 Leave to appeal— Admission of appeal. 

Where along with memorandum °f '75 

'M illion is presented by the app * Motion 

praying for grant of n" assumed that 

Ttencli admits the appeal, it must be » 

the petition for permission has been granterl . 

Ind Cas. 753= A .1 . R ■ 1929 Lab. 636. 

-S . 75 — Admission of appeal. 

« t 


Where in the memorandum of appeal a P / 


WhereTca’ve for appealing is necessary it must 
be expressly sought and w.thoutkave an appeal 
is incompetent. 33 Ind. Cas. 773 (All.) 

g 75 (3) Grant of leave beyond limitation 

Ef An t appeal was filed without obtaining leave to 

appeal 3 which was, , however. 0 obtained after the 

am 

sSfifc t ” 

151 Ind. Cas. 625. 

S 75 (3) — Leave, how and when granted. 

Leave to appeal may be “‘^Sr 

expiry of limitation and even if there is n0 .^R, 
for it in the memorandum of * r ' ? ro 

1932 Lab. 248=33 P.L.R. 5=136 Ind. Cas. 258. 

s 75 (3) — Leave, when to be granted. 

Leave to appeaHrom anmder rclusm^o annu 

refused 0 to appeal A^- 1931 6al = 33 

P 1 R 65 = 132 Ind. Cas. oov. 

_S 75 (3) — (1907) S. 46 (3)-Leave to 

|;s p ,o 1 ^ 

6j5 ~ g 75 (1907) S. 46— Leave to appeal—^ Con- 

CU Thc 4 H iglf^Cour” and the District Judge have 

r.5Trd"'« ’Su-s&S’iSufs! 

S. 75— Facts justifying grant of leave. 

Court directed an insolvent, who aPP|’ cd 
discharge, to renew his application for < l »-charge, 

“six months hence”, but as no ?PP ‘ catl ^ 
made within that period the adjudication i was a- 

however^'did °L‘ h *ink~l2 —able 
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and rejected the application. The insolvent 
appealed to the High Court. 

Held, that leave to appeal ought, in the circum- 
stances, to be granted under S. 75 (3). 

Held, further that the order of the Court was 
obscure and misleading and offered reasonable 
excuse so as to enable insolvent to file fresh 
petition of insolvency. 118 Ind. Cas. 332= A. 
I.R. 1929 Pat. 184. 

S. 75 — Discretion — Order under S. 10 (2). 

. • L .. 


To grant leave to appeal on an order passed by 
the District Judge under S. 10, para. 2 is in the 
discretion of the District Court. The statute does 
not provide that leave may be granted on ques- 
tions of fact; nor docs it provide that the District 
Court should not grant leave on questions of fact. 
104 Ind. Cas. 613 = A.I.R. 1928 Pat 23. 

S 75 (3) — Appeal from order refusing leave. 

The law docs not recognize a right of appeal 
from a refusal to grant leave where leave is neces- 
sary. No appeal, therefore, lies against an order 
refusing to grant leave to appeal from an oroer 

which falls within S. 7a ( )• • • • 

Mad. 800=1939 M -W-N. 734=0° L. W . 2.) — 
(1939) 2 M.L.J. 414=186 Ind. Cas. 034. 

S. 75 (3) — (1907) S. 46 (3)— Leave to appeal 

—Order refusing — Appeal. 

No appeal lies against a discretionary order of 
a court refusing leave to appeal under the section. 
No litigant can claim a right of appeal agai. . 
an order which a Court has discretion to pass. 5 
L.W. 168 = 21 M.L.T. 77=38 Ind. Cas. 813. 

8 . Limitation . 

o 75 f 4 ) — (1907), S. 46 (4>— Limitation— 

Computation — General Clauses Aet (10 of 1896- 

97) Ss. 9 and 10. , 

The principle of S. 9 of the General Causes 

Act must be applied to appeals under the 1 rov.n- 
cial Insolvency Act and the day on which the act 
appealed against is done is to be excluded In 
appeals under the Provincial Insolvency Ac t e 
last day must be excluded under S 10 cf the 

General Clauses Act. 42 Mad. 13-35 M.L.J. 
531=48 Ind. Cas. 952. 

s 75 (1907) S. 46— Limitation— Limitation 

Act— Applicability of. 

The Provincial Insolvency Act though a special 
law within the meaning of S. 29 oi the Limitation 
Act is not a complete code in itself, and there is 
nothing to prevent the apphcaU on thereto of the 

general provisions ot the Limitation S ' J ' 

W.R 1918=89 P.R. 1918=87 P.L.R. 1918 — 46 

Ind. Cas. 588. T . . 

Ss 7 5 r 5 — ( 19C7) Ss. 46 and 47— Limitation- 

Limitation' Act— Applicability of. 

Recourse should not be had to the general provi- 
sions of the Limitation Act in dealing with tac ad- 
mission of petitions and appeal presented after the 
time prescribed under the provisions of the P ov, 

vinnal Insolvency Act. 41 Mad. 169— ,V n V 
T ^66 — 7 I W 443 = 44 Ind. Cas. 80 d (F.R.). 
_S 75 (4)— (1907) s. 46 ^-Limitation- 

Exclusion of time for obtaining cop.es— Ss^ 12 (3) 
and 5 of the Limitation Act— Revision— Govern- 
ment of India Act, S. 107 

S 12 (3) of the Limitation Act which provides 

12— F. Y. D ,— 92 


for the exclusion of time occupied in obtaining the 
copies of the judgment and decree appealed against 
from the period allowed for filing the appeal does 
not apply to appeals under S. 46 of the Provin- 
cial Insolvency. Act. In the exceptional circum- 
stances of the case the High Court treated the ap- 
peal as a revision petition and dealt with it as such 
under S. 15 of the Charter Act . 34 Mad. 505, 

Foil. 34 All. 496, not Foil. 

Per Sadasiva Iyer, J.— The Court has power 
to excuse the delay in filing this appeal under S. 
of the Limitation Act. 8 C. 910; 12 Mad. 210, 
12 Mad. 1, Foil. 18 M. 99; 20 M. 249, Diss. 
The Court below acted with material irregularity in 
passing the order directing the Official Receiver to 
execute the deed without making him a party. 
18 A. 4, Foil. 39 Mad. 593=18 M.L.T. 200= 
30 Ind . Cas. 703. 

Ss. 75 (4), 5— (1907) Ss. 46 (4) and 47— Li- 
mitation — Limitation Act, Ss. 5, 12. 

Ss. 5 and 12 (2) of the Limitation Act apply to 
the computation of the periods of limitation pro- 
vided in the Provincial Insolvency Act. 9 N.L. 
R. 91=20 Ind. Cas. 258. 

S. 75 — (1907) S. 46 — Limitation — Limitation 

Act (9 of 1908), S. 12— Applicability of. 

S. 12 of the Limitation Act does not apply to 
cases arising under the Provincial Insolvency Act 
and consequently the time requisite for obtaining 
a copy of the order against which an appeal is 
preferred to the High Court, is not excluded in 
computing the period of limitation as given in S. 
46. 33 All. 738=8 A.L.J. 833=11 Ind. Cas. 

197. 


9. Notice of appeal. 

S. 75 — Appeal from adjudication — Service of 

notice — Irregularity — Effect . 

Where, in an appeal from an order declaring a 
person insolvent, one of the creditors contends that 
no notice was served on a certain creditor, hut it 
is admitted that a notice was issued to him and 
also published in the Gazette, hut it is stated that 
the creditor was dead on the date he is said to 
have received the notice, this is a mere irregularity 
and does not affect the case between the insolvent 
and the appellant creditor. A. I.R. 1937 Pat. 671 
= 4 B.R. 170=172 Ind. Cas. 798 (D.B.). 

S. 75— (1907) S. 46 — Notice of Appeal — To 

substantial number of creditors. 

When an appeal is preferred by a debtor against 
the dismissal of his application for adjudication, 
notice of such appeal should he served on a sub- 
stantial number of creditors. 37 Ind. Cas. 391 
(All.). 

S. 75 — (1907) S. 46 — Notice of appeal ?n in- 
solvency proceedings. 

In an appeal against an order passed in insol- 
vency, only the parties affected by the order arc 
entitled to notice. 39 Mad. 74=29 M.L.J. 451 
= 27 Ind. Cas. 144. 

S. 75 — Notice to heir of creditor — Absence — 

Not fatal. 

The fact that notice upon the heir of a deceased 
schedule creditor has not been given, would not 
by itself render the proceedings before the Appel- 
late Court incompetent. 97 Ind. Cas. t0l3=4f\ 

C.L.J. 1Q8=A.1.R. 1926 Cal. 121ft. 
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10. Parties to appeal. 

S. 75 — Death of insolvent — Heir’s right to be 
brought on record. 

The adjudication of a person as an insolvent is 
not a matter purely personal to him. It affects, 
not only his person but also his property which, 
but for the adjudication, would, on his death, have 
devolved on his heirs. They have a material in- 
terest in the proceedings which have a very far- 
reaching effect on their rights. The right to resist 
the creditor’s application for adjudication is, there- 
fore, not a mere personal right which lapses o.i the 
death of the insolvent; it is a right which survives. 
Hence, where during the pendency of an appeal 
by an insolvent against his adjudication as insol- 
vent on the petition of a creditor the insolvent 
dies, the appeal docs not abate, the right survives 
in favour of his heirs who arc entitled to be 
brought on the record and to continue the appeal. 
The same consideration will apply equally, if the 
debtor had been adjudicated insolvent on his own 
application and the creditors had appealed making 
him a respondent hut he had died. In such a case 
also, t lie heirs have material interest in the deci- 
sion of the appeal and are entitled to he brought 
on the record. A.I.R, 1942 Lah. 211=44 P.L. 
R. 347=1. L.R. (1942) Lah. 746=202 Ind. Cas. 
140 ( F.B. ). 

[ Overrules A. I. R. 1928 Lah. 119=107 Ind. 
Cas. 281 and 69 P.R. 1888]. 

S. 75 — Parties — Receiver — Appeal from order 

under S. 4. . 

In an appeal from an order under S. 4, the Pli- 


cation. 105 Ind. Cas. 569=9 L. L. J. 550=28 
P. L.R. 468=A.I.R. 1928 Lah. 202. 

S. 75 — (1907) S. 46 — Parties— Appeal by one 

creditor — Other creditors, if n e cessary parties. 

In an appeal by one of the creditors against an 
order overruling his contention that he was a se- 
cured creditor the Appellant joined as pa.ty res- 
pondent the Receiver. Two of the creditors ap- 
peared by leave to support the order appealed 
against but other creditors were not made paitics 
to the appeal. 

Held, that the appeal was competent and it was 
not necessary to make the other creditors parties 
to it. 24 C.W.N. 401 = 58 Ind. Cas. 10. 

S. 75— (1907) S. 46— Parties — Sale of pro- 
perty of insolvent — Purchaser. 

The auction-purchasers are necessary parties to an 
appeal by an insolvent against an order confirming 
an auction sale of the property and if they are im- 
pleaded as parties after the time prescribed for filing 
an appeal, the appeal is incompetent. 51 Ind. Cas. 
935 (Lah.). 

S. 75 (3)— (1907) S. 46 (3)— Parties— 

Auction-purchaser — Ord e r confirming sale 

Appeal. . , 

Where property is sold in insolvency proceedings 

and the sale is confirmed the nnction-purchnsers are 

not necessary parties to an appeal against the order 

confirming tho s.ile. 63 P.R. 1919=51 Ind. Cas. 

095. ; . . 

11. Orders app e alable — Sub-Ss. (1) 

and (2) 


,,, S. 75— Order dismissing creditor’s applica- 

tioning creditor is not a necessary party as he is tion f 0r adjudication. 

sufficiently represented by the Receiver. A.l.K. An order under S. 25 dismissing a creditor s np- 
1037 Cal. 517 = 41 C.W.N. 1079=1. L.R. (- 93 /) potion is appealable under S. 75. (1938) 40 P. 
2 Cal. 675=66 C.L.J. 315=172 Ind. Cas. 914. fc.-R. 433. 

S. 75 — Appeal from order annulling mortgage 


— Necessary parti e s. 

Where, on the application of two creditors, a 
person is adjudged insolvent and the Official Re- 
ceiver declines to apply for the annulment of a 
mortgage made bv the insolvent and the crea- 
tors apply to the Court to get the mortgage annul- 
led the Official Receiver and the creditors ore 
necessary parlies to an appeal against the order 
annulling the mortgage. If they are not implcad- 
, d as parties, the appeal is incompetent. I ms >> 
not a case of mistake hut of gross neg hgence and 
amendment should not be allowed at the JJ-W of 
appeal so as to add new parties. A.l.K. I A 
I .ah. 36=148 Ind. Cas. 329 (1). 

S 75 — Appeal against order granting condi- 
tional discharge - Official Receiver If necessary 

i)3 rt y 

Official Receiver is a necessary party in an ap- 
peal by the creditors against an order panting 
com litional discharge to tlie insolvent. 

1031 Lah. 617 = 132 Ind. Cas. 5-6. 

S 75 — Parties to app e al — Appeal against ad- 
judication — Receiver is not necessary party. 

A Receive, is not a necessary party to an ap 
peal in which the very order of adjudication (as a 
consequence of which the Receiver was appointed) 
K in question . The uniform practice of the i un- 
jab Chief Court and on the Lahore High Couit 
ha been that a Receiver is not considered a neces- 
sary party to appeals against orders of adjudv 


. t'hJ, 

S. 75 (2)— A having B and C as partners tn 

certain contract— Separate suits by B and C for 
settlement of recounts— Decree obtained— Meanwhile, 
A adjudicated insolvent— Application by unsecured 
creditor under S. 4 for determination, whether money 
recovered under contract should be paid to C sol e l) 

B made part v— Decision in favour of B — Tn appeal, 
not made party — B applying to be made P ^.v— 
Application rejected— Appeal by B under S. ' ° ■ “ • 

Appeal, held premature and incompetent. A.l.K. 

1939 Sind 45=179 Ind. Cas. 991- 
S 75— Sale by Receiver — District Judge ac- 
cepting objection that property belonged to 

°An Ct «?hi7eUon C ?lVat the objector was the owner of 
the property sold by Receiver was raised under S. 
08 The objection was upheld by the District Judge. 

jjchl, that though the District Judge was moved 
under S. 08 which was not one of the sections men- 
tioned in Sch. T. the investigation, which he was ex- 
pected to make in a case like the present, should be 
under »S. 4, and any order passed by him under S. 4 
was appealable as of right to the High Court. A.L. 
ft. 1937 Lali. 2=109 Ind. Cas. 809=39 P.D.R. 

214. 

S. 75 — No appeal to High Court from o’der 

of District Judge granting leave to appeal ta 

Privy Council. < 

A fortiori no appeal would lie against on order 
granting permission to appeal to til© Privy Council, 
f nr undoubtedly, the right of a p&rfy to appeal tath* 
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Privy Council is something that is beyond the scope 
of the Provincial Insolvency Act, and not governed 
by it. Where, therefore, after deciding an appeal 
under S. 75, the District Judge grants permission 
to appeal to the Privy Council no appeal lies to High 
Court from such order as no appeal is provided from 
such an order passed under O. 45, R. 3, C. P. Code. 
A.I.R. 1937 Mr d . 930=46 L.W. 416=1937 M. 
W.N. 762=177 Ind. Cas. 177. 

S. 75 — Order under S. 70 filing complaint— 


Appeal lies. 

S. 75 covers an order passed by the Insolvency 

Judge under S. 70, recording the finding that there 
are prim a facie grounds for • an inquiry into the 
offence referred to under S. 69 and appearing to 
have been committed by th© insolvent, and making 
a complaint of the off e nce in writing to a Magistrate 
of competent, jurisdiction. The order is appealable. 
A.I.R. 1936 Lah. 871=38 P.L.R. 1160=167 Ind. 
Cas. 279. 

S. 75 — Prosecu'ion under S. 70 — Right to 


appeal, when arises. 

Court may record a finding under S. 70 and make 

a complaint— Right to appeal arises when the find- 
ing is completed by the forwarding of the complaint. 
1939 N.L.J. 495. 

•S. 75— Adjudication of father as insolvent— 


Ex parte orders for delivery of property of insolvent 
and minor sons — Order appealable under S. 75. A. 
T.R. 1933 Mad. 345=1933 M.W.N. 75=37 L.W. 
720-143 Ind. Crs. 613. 

S. 75— Order striking off petition. 


adjudicated to show eaus© why an order under S. 
43 (2) should not be made against him is not ap- 
pealnble under S. 46 (2) but it is doubtful whether 
it can be appealed against by obtaining permission 
under S. 46 (3). 24 C.L.J. 553=34 Ind. Cas,, 

777. . , ' 

12. Orders appealable with leave of Court— 

Sub-S. (3). 

S. 75 (3)— Order refusing to modify annul-. 

ment. . „ 

An order of the District Judge refusing to modify 

an order annulling . the adjudication passed by his 

predecessor nearly three years ago by vesting the 

estate in Official Receiver is appealable under S. 

75 (3) with the leave of the District Judge 

or of the High Court. A. I. R. 1938 Mad. 

461=1938 M.W.N. 18 (1)=17G Ind. Cas. 48. 

Ss. 75 (3)— Order refusing to set aside ex 

parte order of adjudication. 

An order refusing to set aside ex parte decree in 
appeal is not. n proceeding in appeal itself and hence 
an order refusing to set asid e an ex parte order of 
adjudication made in appeal is appealable under sec- 
tion 75 (3) read with O. 9, R. 13, C. P. Code. 
A.I.R. 1936 'Mad. 660=1936 M.W.N. 465=44 
L. W. 97=71 M.L.J. 333=59 Mad. 1049=164 
Ind. Cas. 959. 

S. 75 (3) — Petition to include certain persons 

as debtors — Dismissal of — Appealability. 

Though an order dismissing a creditor’s petition to 
include certain persons as debtors on the ground that 
the properties mentioned in the schedule were joint 
family properties and as such other members of th© 
family should he included, may not be appealable 
under S. 75 and Sell. I, it is appealable under S. 75, 
Cl. (3) with the lcnv e of the Court. A.I.R. 1933 
Cal. 151=56 C.L.J. 440=142 Ind. Cas. 484. 

S. 75 (3)— Under the first schedule to the 

Provincial Insolvency Act. only an order amounting to 
a transfer jindcr S. 54 is made appealable as of right. 
An order refusing to annul a transfer for any rea- 
son whatsoever would be covered by S. 75 (3) and 
can he appended only with the leave of the Court. 
A.I.R. 1933 Lah. 242=33 P.L.R. 971=141 
T nd . Cas . 36 . 

S. 75 — (1907), S. 46— Leave to appeal— 

Leave must be obtained first. 

A third person objected to the seizure of certain 
moveable property by the receiver of the property 
of an insolvent and the objection was dismised; 

TTchl, that an appeal would lie against such 
order by special leave of the District Court or the 
High Court. 36 All. 8=11 A.L.J. 979=21 Ind. 
Cm. 702. 

S. 75 — When an order of the District Court 

deals partly with th c » question of discharge of |n- 
80 * vent under R. -II and partly with the annulment. 
«.f adjudication under R. -13, leave for appeal is 
iieossprv . 107 Tml. Cas. 830=7 Pat . 375=9 P. 

L.T. 329 - A .T.R. .1928 Pat. 338 (F.P.). 

S. 75 — Order for bringing heirs of debtor on 

rc-ord — Doubtful if appealable. 

Quaere —Where a creditor makes an application 
for a debtor being declared insolvent, and the deb- 
— AppUcannny — y* — " tak e n tpr di ( >s l»efore tb<» adjudication and the Judge orders 

under S. 43 should * ~ho ba» already been, the prc«;c c dv^ to be continued ip ptcb^ocq of th r. 

■ Ap order rcquR.mg a. 


An order refusing permission to verify the petition 
and striking off the petition after notice 1ms been 
issued amounts to an order dismissing the petition 
for insolvency and is appealable. A.I.R. 1932 
L h. 28=133 Ind. Cas. 626. 

•S. 75 (1) and (3)— Order refusing to restore 


appeal dismissed for default. __ ... . 

T - ? — ■ zsrz’- ’tars 

an order of the for ,, c fault. At. 

~J n evcTif such an order be redd- 
ed' a., one P— d . ‘" a " , ° n 

£ r- 

18). A.I.R. 1932 Lnh. 248=33 P.L.R. u_13(, 
Ind. Cas. 258. 

S. 75 — Order under S. 68. 


An order of the District Judge under S. 68, dis- 
missing the application of the new™* Pjr ty on 
the ground that it was made beyond 21 day after 

. 7. . ... foken possession or the property is 

the Receiver had tamo i i . T t? iqoo Onl 

appealable. 107 Ind. Cas. 467=A.T.R. 19-8 (al. 

Order und^r S. 68-Leave - Un- 


nppo 

263. 


S. 75 


necessary . by a Receiver as bclong- 

Where property i ■ ■ £j n j nl preferred under 

ing to an in so \ e • ^ ‘ j property and the 

S . 08 by a th "> ™ tl Ur S* 75 with- 

ria.m is .ylowod In<J . fas. 602=A.I. 

out leave of tnc ' ° ,,rT * 

R. 1928 Lull. 556. 

q. 75 (2) 69 — (1907) Ss. 46 (2) and .3 (2) 

!— Applicability - Order to show cause why order 
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heirs of the deceased who are to be brought on record 
for the purpose of realization and distribution of 
the debtor’s assets, it is a question whether an ap- 
peal lies from such interlocutory order, after leave 
has been obtained under S. 75 (3). 34 C.W.N. 

445=129 Ind. Cas. 822=A.I.R. 1930 Cal. 590. 

S. 75 (2) and (3)— (1907) S. 46 (2) and 36 

—Appeal — Order refusing to take action under 
S. 36. 

It is doubtful whether an order refusing to take 
notion under S. 36 is an order under the section 
within S. 46 (2). But. such an order is appeas- 
able under S. 46 (3) though not under S. 46 (2). 
6 N.L.R. 146=8 Ind. Cas. 1115. 


13. Persons entitled to appeal. 

-S. 75 (1)— Persons entitled to appeal. 


The wording of S. 75 (1), first paragraph ad- 
mits of but one construction, namely that the clause 
“aggrieved”, etc., qualifies all th e four categories 
of persons mentioned there; I.L.R. (1942) Bom. 
57; A.T.R. 1937 Rang. 472; I.L.R. (1942) X 
Cal. 427; A.T.R. 1940 Cal. 244; I.L.R. (1941) 
Lah. 779; A.I.R. 1935 Mad. 107; 28 N.L.R.' 
286; I.L.R. (1945) Nag. 826; and 49 M. 461 
(F. B.), Foil. I. L. R. (1950) Nag. 347=1950 
N.L.J. 100=A.I.R. 1951 Nag. 281. 

S. 75 (O— S. 75 (1) confers the right of 

nppenl only on persons aggrieved by the order of 
the Subordinate Court. A. I. R. 1942 Boin. 

=43 Bom. L.R. 964=43 Cr. L.J. 360=1. L.R. 
(1942) Bom. 67=198 Ind. Cas. 424. 

Ss. 75 (2), 53 and 28— Debtor’s right of 

75 expressly mentions the ‘debtor’ as a per- 
son ' competent to appeal, but he can appeal only 
if ho is aggrieved by the order of tli e District. 
Judge and not otherwise. A.I.R. 1942 Cal. 241 
= 74 C L.J. 528=1. L.R. (1942) 1 Cal. 427=201 

Ind. Cas. 568. 

S. 75 — Appeal by insolvent. 

Tho insolvent has right of appeal under Act •> 
of 1920 . 41 All. 243; A.T.R. 1926 Mad 556 
(F B ), Not Appl. 119 Ind. Ons. 427=30 P.L.R. 
320=11 L. L.J. 198=A.I.R. 1929 Lah. 622. 

Ss. 75 (1), 33 (3), 50 and 67— Order includ- 
ing creditor in list of sch e duled creditors Insol- 
vent’s right of appeal. 

Under R. 75 of the Provincial Insolvency Aat, 
tlic insolvent has no right, of appeal against on 
order including a creditor in the list of scheduled 
creditors. On the passing of the vesting order 
in insolvency, the insolvent loses all right, title or 
interest in his property. He is, therefore, repre- 
sented for all puposes (except for purposes of 
compositions and schemes of arrangement) by the 
receiver. The right of a creditor to prove his debt 
remains till the discharge of the insolvent! 
Puri passu with this right, the receiver can ap- 
ply t" have any creditor excluded. T.iese 
Ivvo follow respectively from R. 33 (3) and S. 50 
of tlie Aet. Indeed S. 50 of the Act clearly 
shows that tile insolvent only has locus stmuh 
when there is in existence a composition or a scheme 
but not till then. Now if the insolvent, does not 
possess tho right to challenge the creditor in tho 
jiistilvcinv Court, jt is anomalous to allow him to 
«lo so by an appeal. Although an insolvent is enti- 
tled under S. 67 of the Act to th« suxplua that re- 


mains after the sale of his properties, yet it is not 
a legal right but a mere hope or expectation. When 
S. 75 (1) speaks of 1 * aggrieved by a decision” 
and so forth, it contemplates an immediate injury 
and not a contingent injury which may n e ver mate- 
rialise. 47 M. 120, Not foil.; I.L.R. (1942) 1 
Cal. 427, Foil. I.L.R. (1950) Nag. 347=1950 
N.L.J. 100=A.I.R. 1951 Nag. 211. . 

S. 75 — Insolvent, when party aggrieved. 

A person aggrieved must be a person who had 
suffered a legal grievance; the act or decision com- 
plained of must have deprived him of something 
to which lie was lawfully entitled or he must be re- 
fused something which he had a right to demand. 
The words do not mean a man who is disappointed 
of a benefit, which he might have received if some 
other order had been passed. A person who had a 
right to receive monthly maintenance allowance 
which was provided hy his father in a will mort- 
gaged th**t right. Later on, ho was adjudicated 
an insolvent. Proceedings under S. 53 were 
started by the Official Receiver for declaration 
that the mortgages wer c illegal. Tho Court deci- 
ded the point in favour of the mortgagee. The 
debtor sought to appeal from that order; 

JJcUl, that a question was raised which was of 
vital import- nee to the insolvent, viz., to. what 
extent the monthly allowances to which he is en- 
titled under his father’s will would v P st. in the 
Receiver under S. 28. In these circumstances 
the insolvent could be said to be a party aggrieved 
by the order of the District Judge and his appeal 
could not be thrown out on the preliminary point. 
Tn any event, an appeal would lie with tho leave 
of the High Court; and it. would be prepared to 
grant such leave if it was necessary. A.I.R. 194- 
Cal. 241=74 C.L..T. 528=I.L.R. (1942) 1 Cal. 
427=201 Ind. Cas. 568. 

S. 75— Right of appeal— Ord«r directing pro- 


S An insolvent has a right of appeal similar to that 
provided bv R. 476-B. Criminal P.C., against th 0 
nrrier of the Court directing his prosecution. A. 
T R 1941 M~d. 285=52 L.W. 604=1940 M.W. 
V. 1009=(1940) 2 M.L.J. 672=194 Ind. Cas.. 

33 

s 75— Certain debt declared proved I bv 

District Court— Debtor may appeal to High 

C S& "f «PP«»1 >"» 1 " S. 75 is not limited only to 
,l,„so persons who have locus standi under S. o0 be- 

cause it wan'd Rive tl>e debtor a r.Rht of a PP cal ** 
the matter came before a Court subordinate to the 
District. Court but would give him no right of ap- 
peal if the matter in the first instance came before 
the District Court. An appeal, therefore, by tho 
debtor, lies to the High Court on an order of tho 
District Court declaring a debt to have been p 
ed A.I.R. 1938 Pat. 471=17 Pat- 201=5 B.R. 
224=19 P.L.T. 821=179 Ind. Cas. 426. 

S. 75 — Person aggrieved — Admission of 

creditor’s claim — Appeal by Insolvent. 

Where the claim of a creditor was wrongly 
mitted and the insolvent appealed against the ord ; 

Held, that the insolvent is a “ person 
within the meaning of S. 46 (2) of tho Act- For 
under S. 41 lie will eventually bo entitled to any 
surplus remaining after tho creditors who ha^ 

proved, hay* b.cQn satfcMl and wiUbe deprived <4 
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such surplus if the proof of another creditor, whose 
claim may diminish or exhaust it, is wrongly ad- 
mitted. 75 Ind. Gas. 572=18 M.L.W. 636=1923 
M.W.N. 895=47 Mad. 20= A.I.R. 1924 Mad. 163 

=45 M.L.J. 166. 

S. 75 — Right of insolvent to appeal against 

order rejecting objection to sale. 

An insolvent whose estate have vested in the Offi- 
cial Receiver is not entitled to appeal as an ag- 
grieved person against an order of the Insolvency 
Court rejecting his opposition to a sa,le of his estate 
by the Receiver. 

An insolvent, has no legal interest in any surplus 
which may be left over as a result of his insolvency 
but has merely a hope or expectation. A.I.R. 
1935 Mad. 107=40 L.W. 864=67 M.L.J. 942- 
154 Ind. Cas. 96. 

Ss. 75, 68 — (1907), Ss. 46 and 22 — Insolvent 

if has right of appeal. 

A person aggrieved within Ss. 22 and 46 of the 
Prov. Insolvency Act, must be a person who 
has suffered a r e al grievance, a person aginst whom 
a decision has been pronounced wh lC h has wrong- 
fully deprived him of something, and wrongfully 
* ! .t • - Tho words do not mean 

\v.,oTa» difappointed of a benefit which 
he n.igi.t Have received .* ", in . 

aolv' estate an insolvent has no legal interest 
hf.he property vested in the trnstee and no toons 

=5.;; t. a “ 

Sr? 

confirming a sale of 1 . P ** A ll 243=17 A. 

the direction of tli e Receiver 41 All. 243-1/ a. 

L.J. 229=49 Ind. Cas. 81b. 

■S. 75— Family members of insolvent whether 


such persons. apPc a,l to any person 

S. 75 gives a right of appe ^ ^ ^ Iu8ol . 

aggrieved by the de ^‘ aggrieved must hav e an 

vency Court but t ‘C P eli f sought for. It is 

independent right to *J| ® cretioil w i t h the insolvent 
entirely a matter th inks fit to the members 

to give such support as ^ ^ family 0 f the 

wi.*® 

“ ^xna A U »*■ _ Meaniag of _ 

Son" "or 1^1 ' the pro- 

Where a Receiver J wM mado to vest m 

perty of the leased and distribution 

him for purposes t ^ ^ deccas( . ( l debtor und e r 
amongst the crcdl j « a i representatives ean- 

B. K f the p n% 9 -peUTs aggrieved- so far as 
not be regarded a® 1 Tll0 only injury suffered by 

the order is c ® ncC , of t |, c District. Judge i« that) 
*he sous by the or 1 ^ thcm by the property of 

a 8 - tign V a fhe? being handed ov e r to a Receiver, 
their father n S no t make them an ng- 

This fact, howevc. Dah. 818=160 Ind. 

grieved party- A.I.R. 


griev 

Cas. 


S. ? 5_ ffi r ck.nSr S 'vi‘h h t» rnnijio n creditor who, 
« 75 is sufficiently \ 4l .„ Tnanlvnnrv 


i8 f , V „n ord r panned by the Innolvency 
aggrieved by an A T 1037 D,ah. 2 


is aggrieve, a peal *. A.I.R 

Itfrl.B 214=169 Ind. Can. 809. 


S. 75— Unless a creditor is aggrieved by the 

order of the Insolvency Judge, there is no appeal 
under S. 75. A person aggrieved must be a man 
against whom a decision has be e n pronounced 
which lias wrongfully refused him something which 
he had a right to demand. A.I.R. 1937 Rang- 
472=1937 Rang. L.B. 264=173 Ind. Cas. 302* 

S. 75— Creditor’s right to appeal. 

A creditor can appeal from an order mado in 
the exercise of insolvency jurisdiction under S. 75 
only if he is an aggrieved person. A.I.R. 1933 
Nag. 9=28 N.L/.R. 286=141 Ind. Cas. 350. 

S. 75— Persons aggrieved, meaning of. . 

A creditor who is allowed to intervene m an 
insolvency proceeding, even if his debts have noti 
been proved before the Court, is a person aggrieved 
and has a right, of appeal. A.I.R. 1933 Cal. 151 
=56 C.L.J. 440=142 Ind. Cas. 484. 

S. 75— Appeal by creditor. . 

A creditor is a person aggrieved and is entitled 
to appeal. 88 Ind. Cas. 944=47 All. 849=23 A. 
L.J. 503=6 L.R.A. (Civ.) 463=A.I.R. 1925 All. 
549. 

c 75— Right of individual creditor to appeal. 

One creditor is entitled to appeal against aa 
order which affects him along with other creditors 
and under S. 75, it is not necessary that such a 
creditor tfone should be affected by the order ap- 
pealed against and not jointly with other er e di- 
[ors. A.I.R. 1937 Lali. 757=40 P.L.R. 465= 
175 Ind. Cas. 853. • 

S. 75— Appeal by individual creditor— Does 

lie Interests if common with others, it must 

be on behalf of all. . . _ , ~ . 

In original proceedings m the Insolvency Court 

jn which an individual creditor’s individual 
interests arc concerned, and aro opposed to the 
interests of other creditors so that the Official 
Receiver cannot represent the individual creditor s 
individual claims, a motion may be made by the 
individual creditor and an appeal may be made by 
him also; but when in the original proceedings the 
individual creditor’s interests arc homogeneous with 
those of the rest so that the Official Receiver can 
represent all, the proper person to move is the Official 
Receiver and the individual creditor cannot move 
unless there is a decision of th e Official Receiver 
against him under which ho cun come up under S 
08. But in the matter of appeals an individual 
creditor can always appeal whether or not tho 
Official Receiver does; but if in tl.e matter of ap- 
peal his interests are homogeneous with those of 
the r e st of the creditors, then in such a case lie 
must make his petition a representative petition on 

behalf of all th e creditors. . 

The fact that tho appelant was not, in Ins indi- 
vidual capacity, a party to the original petition 
does not preclude him from appealing, as he should 
then be deemed as represented by the Offieial 
Receiver. 96 Ind. Cas. 944=49 Mad. 794=A.I. 
R. 1926 Mad. 801 = 50 M.L.J. 602. 

S. 75— Person aggrieved— Mortgage as an 

act of insolvency— Mortgagee not impleaded— Ad- 
judication — Setting aside with directions for 
mortgagee being impleaded — Order of adjudica- 
tion and declaration that the mortgage was void 

Mortgagee and his representatives if persons 

aggrieved — Appeal by th e m against order of adju- 
dication— Maintainability . 

• - l 
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An insolvency petition was filed by a creditor 
for the adjudication of two brothers on the 
ground that they committed an act of insolvency 
in executing a mortgage of their properties. 
Though the mortgagee was not impleaded, tho ad- 
judication was ordered and the Oflicial Receiver 
in whom the properties vested applied to the 
Court for setting aside the mortgage. The appli- 
cation was dismissed, but on appeal it was re- 
manded for further inquiry, giving the mortgagee 
an opportunity to appeal against the adjudication. 
Meanwhile, the mortgagee’s interest passed into 
the hands of the Official Trustee and he filed an 
appeal against, the order of adjudication of the 
mortgagors, which was allowed and the insolvency 
petition was also remanded for disposal after al- 
lowing Official Trustee as the representative of the 
mortg.-'geo to add himself as a respondent in tli© 
insolvency petition. Both the insolvency petition 
and the application for setting aside th e mortgage 
wore enquired into and the order of the adjudica- 
tion was maintained and the mortgage was declared 
to lie void. The order of adjudication alone was 
appealed against but it was held that no appeal 
was maintainable as the mortgagee was neither 
a creditor nor a person aggrieved within the mean- 
ing of 8. 73 of the Provincial Insolvency Act. 
In revision, 

Jfcbl, (i) that the mortgagee was a person ag- 
grieved within the meaning of R. 73 of the Act 
and that the Official Trustee representing him hud 
sufficient locus standi to maintain the app©il. 

(ii) The fact that no appeal was filed against 
the order setting aside the mortgage would not 
preclude the filing of an appeal against th c order 
of ll judication. I.L.R. (1049) Mad. 323=A.1.R. 
liMD Mad. 131=1948 M. W. N. 841=61 L.W. 
614= (1948) 2 M.L.J. 194. 


Ss. 75 and 69 (c) — Refusal to prosecute insol- 
vent under S. 69 (c) — Creditor or Receiver, 

whether can appeal. 

The word “aggrieved” in 8. 73 qualifies all the 
classes of persons previously mentioned in the sen- 
tence and therefore, neither a creditor nor tho Re- 
ceiver has any right of appeal under 8. 73 unless 
aggrieved and inasmuch ns neither tin* creditor nor 
the Receiver has any right to demand the prosecu- 
tion of the insolvent, they cannot be s id to be ag- 
grieved by an order refusing to prosecute the in- 
solvent. nndtr 8. 60 (<•). Hence they halve no 
rigid of appeal against that order under S. 73. 
A I.R. 1041 Lnh 243=43 P.L.R. 217=I.L.R. 
(1041) Lrdi . 770=103 laid . Cas. 308. 


S 75— Creditor’s right to appeal against 

order refusing prosecution of insolvent. 

A creditor has not the right to demand that an 
insolvent shall l'e prosecuted under S. 69 . lie may 
call the attention of the Court to the facts, but it 
js for | he Court fo decide whether it sh II itself in- 
stitute proceedings. It is a matter which lies ©n- 
,1 indy within the discretion of the I ourt . A. I.R. 
1037 bang. 472=173 Tnd. Cas. 302=1037 Rang. 
L.R. 264. 


S. 75 — Refusal to sanction prosecution — Cre- 
ditor cannot appeal. 

Although a creditor, as such, is indirectly in- 
ten-sted in seeing the person, who is believed to have 
commit tod an offence under 8. 60, brought to jus- 
tice, he does not come within tho definition of a 


person against whoin a decision had been pronoun- 
ced ; a decision that has wrongfully refused him 
something which he had a right to demand. An 
order, therefore, refusing to sanction prosecution 
ps not one which can be appealed against* by credi- 
tor. 118 Iud. Cas. I98=A.I.R. 1930 Sind 2. 

Ss. 75 and 69 — (1907) Ss. 46 and 43 — Person 

aggrieved — Creditors . 

To entitle a creditor to appeal against au order 
passed in a proceeding under S. 43 of thc Provin- 
cial Insolvency Act, he must show that lie is a 
‘ ‘ person aggrieved ’ ’ by the order within S . 46 

of the Act. lie is not. so aggrieved if th e order 
merely holds that there is no prima facie case 
against the insolvent. 40 Mad. 630; 30 All. 171* 
Pq.ll. 53 Ind. Cas. 717 (Nag.). 

Ss. 75, 69 — (1907), Ss. 46 and 43 — Person ag- 
grieved — Creditor — Order under S. 43- 
Appeal . 

No appeal lies from an order dismissing the ap- 
plication of a creditor under S. 43 to take action 
against, the insolvent. The creditor is not an ag- 
grieved person. 95 P. L. R. 1917=152 P.W.R. 
1917=42 Ind. Cas. 287. 

Ss. 75, 69 — (1907) Ss. 46 and 43— Aggrie- 
ved person — Creditor — Order refusing action 
against insolvent, if appealable. 

A creditor is not a person aggrieved under 8. 
46 (1) of the Provincial Insolvency Act, by an 
order refusing to take action against an insolvent 
under S. 43 (2) ( b ) and be has therefore no 
right of appeal. 17 C. 209, Foil. 40 Mad. 630 
=27 Ind. Cas. 241. 

S. 75 — Creditor’s right to appeal from order 

under S. 53. 

The person aggrieved includes a creditor who is 
.aggrieved by an order of the District Judge pass- 
ed* on an application made by him to annul a 
transfer under S. 53 and may, consequently, ap- 
peal with leave of the High Court without first mov- 
ing the Receiver to file appeal. A. I. R. 1938 
Mad. 370. 

S. 75— Creditor’s right to appeal from order 

of discharge. 

The first sub-section of 8. 75 refers aliko to tho 
debtor, any creditor, the Receiver or any other 
person aggrieved, and there is no reason for hold- 
ing tlmt a creditor is not entitled to bring an ap- 
peal from an order of discharge under S. 41. A. 
I.R. 1937 Oudh 450=1937 O.W.N. 923=170 Iud. 
Cas. 540. 

S. 75 — Order of annulment — Creditor can 

appeal. 

Creditors who have tendered their proof are per- 
sons aggrieved by the order of the Court annulling 
adjudication and thus entitled to appeal as per- 
sons aggrieved. 04 Ind. Gas. 351=23 M. L. W. 
644=1026 M.W.N. 25G=A.I.R. 1027 Mad. 175 
=51 M.L.J. 60. 

S. 75 — Adjudication at creditor’s instance — 

Creditor can appeal. 

Where a person is adjudicated an insolvent at the 
instance of the creditors, they are obviously the 
aggrieved parties and have a right of appeal. 92 
Ind. Cas. 235=7 L.L.J. 553=20 P.L.R. 837= 
A. I.R. 1926 Lah. 24. 
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S. 75 — Refusal to set aside sale — Creditor can 

app e al . 

Where the Court passed an order in an applica- 
tion under S. 37 and by the same order discharged 
the Receiver . 

Held, it was competent for one creditor to appeal 
■against the order making the other creditors res- 
pondents. 69 Ind. Cas. 556=A.I.R. 1922 Nag. 
260. 

S. 75 — Order refusing annulment of trans- 
fer — Receiver only can app e al. 

Where the Court refus e s to annul a transfer by 
the insolvent of his property, the creditors are not 
“persons aggrieved” . It is the Receiver who is 
aggrieved and he alone has the right to appeal 
against the order. 39 All. 152, Appl. 62 Ind. 
Cas. 924= A. I. R. 1921 Lah. 81. 

Ss. 75, 53 (1907) Ss. 46 and 36— Appeal- 

Right to — Order under Ss. 36 and 37 — Creditor, 
if can appeal against. 

An ,'ppeal against an order passed under Ss. 37 
and 36 of the Provincial Insolvency Act need nofe 
lie necessarily presented by the Official Receiver 
but may be presented by a erditor of the insol- 
vent. But the creditor will not be entitled to) 
conduct proceedings in pursuanco of an order of 
remand by the appellate Court. 52 Ind. Cas. 
761 (Mad.). 

S. 75 — (1907), S. 46— Creditors’ inte.e.t 

and rights. , . , . . 

Creditors can have no legal interest in or 
Ci editors c ^ insolven t’s estate, though 

they can supply the Receiver with information re- 
er and where he is not. P except for costs 

xsrUrru = ? 

ancc in .law. 39 All. 

Cas. 76. 



72 Ind. cas. 225=46 Math 

1923 Mad. 35o 


It 

one of — . . 

is jggrjcvcd by order 

Tn5=192 3 1U htw.N 0n '212=A.I-R. 

““ ^ 75— -Lease" of property by public auction- 
■Prior lessee’, whet .^""'^'‘’means a Per- 

The expression • bg grievance, that is, a poi- 
son who has got J kg' £ d of anything to 
son who is wrongfully 1 , „ ot merely a P^son 

:!:::"i,'s of <,i - , " poi 

Where the 

Ira so of 


, legally entitled . ^ disappointment.. 

i ffered 80 J nC . 8 Tn80 lvency Court granted 

JU(1 fi in the highest bidder at an auc- 
a hotel to Jbe - f ^ ,, otP i appealed 

lion and t1,l ‘ , ^'"ranting the lease: 
against the or< » e p.,nt was not an i 

Held, that the . of 75 and 

person with.n the » B A .I R. 1931 I 


aggrieved 
that the 
Lah . 586 


appeal wos incompetent^ Cag 

rls.'75-Apt>Hcation i l>y & ft™* 

alienation— Expiry catiQJ1 and ordering vesting 

i — Annulment 01 J 


of alienated property in creditor — Appeal by alienee \ 
is competent, he being party aggrieved. A. I. 
R. 1931 Mad. 10=32 L.W. 446=1930 M.W.N. 
678=59 M.L.J. 710=129 Ind. Cas. 36. 

S. 75 — Order admitting proof of debt— 


Alienee cannot appeal. 

An alienee of the insolvent’s property is not a per- 
son aggrieved by the order admitting proof in 
creditor’s favour. The fact that the appellant 
was allowed by the lower Court to cross-examine 
the witnesses of the creditor would not give him a 
locus standi in the proceedings so as to enable 
him to present an appeal against the order in fa- 
vour of the creditor. 112 Ind. Cas. 623= A. I. > 
R. 1928 Mad. 981. 

S. 75 (2)— (1907) S. 46 (2)— Aggrieved per- 


son — Transferee of property. 

A person claiming to be transferee of a projierty 
for valuable consideration and setting up good 
f.jith is an aggrieved person if the transfer in his 
favour is set aside by Court under S. 36, Provin- 
cial Insolvency Act. He can appeal from this- 
order. 12 C.L.J. 452=15 C.W.N. 253=7 Ind. 
Cas. 765. 

S. 75 (1) — (1907) S. 46 (1)— Aggrieved 

person — Auction-purchaser — Order cancelling 
sale of outstandings — Auction-purchaser whether 
can appeal . . 

Wh e re a sale of the outstanding of insolvent fot- 
died a very low price and the Court cancelled the 
sale, the auction-purchasers had a right of appeal 
from that order. 21 P.W.R. 1916=33 Ind. Cas. 

995. • 

14. Powers of High Court. 

S. 75 (1), Proviso — Order of the District i 

Court in appeal under the Insolvency Act— Hign 

Court can set it aside in revision. . . 

4 ir- ,i Pnnrt is in a position to decide m a revi- 

;;; grt* FS u ««5w » >. «* ~ » i». 

he power to set it nsido and to puss such order 
‘s it thinks fit. A.I.R. 1946 Nog 24=1. L.R. 
(1945) Nag. 826=1945 Nag. B.J. 588. 

S 75 — Power to act suo motu. 

Under S. 75, the High Court is cu t it, led to net 
,„o motu on the facts being brought to its notice. 
A ll 1937 Nag. 31=1. L.R, (1937) Nag. 513 

= 1G8 Ind. Cas. 895. 

S 75— The jurisdiction conferred J»y ’ S. 

is one'nnd indiv«4l 0 . The tribunal in both cases 
•is the “High Court” not a revisional Court, nor 
v ..t an AppiV la to Court, but the High Court, its 
powers are different in tho two eases but its juris- 
diction is one. Consequently once that jurisdic- 
tion is invoked, its order cannot be impeached un- 
less they travel beyond th 0 powers conferred in res- 
pee|. of the part iciilar matter with which it is 
dealing; if they do, then they are without jurisdic- 
tion for jurisdiction is circumscribed by powers. 
The manner in which tho jurisdiction is invoked is 
n matter of procedure, and tho fact that tli e appli- 
cation is labelled an appeal instead of .a revision 
would at the most be an irregularity. But irregu : 
laritics which do not affect the merits, or result 
in prejudice or injustice, arc curabl© in civil no 
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less than in criminal proceedings. A.I.R. 1935 
Nag. 33=31 N.L.R. 212=157 Ind. Cas. 242. 

S. 75 — Where the law leaves a matter within 

the discretion of a Court and th c Court, after pro- 
per enquiry and due consideration, has exercised the 
discretion in a sound and reasonable manner, the 
High Court will not interfere with the conclusion 
arrived at. A.I.R. 1932 Bom. 228=34 Bom. L. 
R. 382=139 Ind. Cas. 44. 


ers than the powers vested in it by S. 115, C. P. 
Code. A.I.R. 1938 All. 59=1937 A. L.J. 1221 
=1937 A. W. R. . 1111=1. L.R. (1938) All. 84= 
173 Ind. Cas. 875. 

S. 75 — Scope of revision. 

The scope of a revision under S. 75 is much 
wider than that under S. 115, C. P. Code. A. I. 
R. 1936 AH. 489=1936 A. L.J. 698=1936 A.W. 
R. 585=163 Ind. Cas. 831. 


- — Ss. 75, 5— (1907), Ss. 46 and 47— Jurisdic- 
tion — High Court, inherent powers of — Protec- 
tion order. 

The High Court as a Court of appeal, can in the 
exercise of its inherent powers, make an ad interim 
order to protect the appellant and to appoint a 
Receiver of his assets during the pendency of ap- 
peal. 11 C.L.J. 435=14 C.W.N. 586=6 Ind. 
Cas. 95. 


15. Revision. 


— -S. 75 (1) — Powers of High Court. 

Where the orders passed by tli e District Judge in 
an appeal in an insolvency case arc not in accord- 
ance with law, the High Court lias, under proviso 
|o S. 75 (1), ample powers to set it aside and 
pass such orders with respect thereto as it thinks 
fit . The considerations which arc relevant for 
not interfering in revision with a decision of a 
Sinal,1~ Cause Court are not applicable to an order 
passed by the District Court in an appeal under 
Insolvency Act. A.I.R. 1946 Nag. 24=1945 N. 
L.J. 588=1. L.R. (1915) Nag. 826. 


- S . 75 — The High Court can exercise its 
powers of revision in respect of orders passed by 
tho District Court on appeal. A.I.R. 1932 Oudh 
61=8 O.W.N. 1318. 

— — S. 75 — Revision — Order for additional 
evidence. 

An order for additional evidence passed by tbe 
District Judge on appeal is not final within S. 75 
(1), and mi revision lies under the, proviso to R. 
75 (1), from such order. But under R. 5 (2) 
there being no provision in the Act which savs 
that, interlocutory order is final and the nigh Court 
having power to set aside an interlocutory order 
passed in a Civil Suit, it has power to set aside the 
order for additional evidence. 61 Ind. Cas. 589 
= A.I.R. 1921 Nag. 159. 


S. 75 — Implied order of discharge — Appeal 
—Revision . 

An insolvent applied to the Insolvent Estates 
Courts, Delhi, for an order to the Receiver to pay 
him the surplus in the hands. The application was 
rejected and thc order was confirmed on appeal: 

Held, that it must b e assumed that the Court uid^ 
pass an order of discharge under R. 355 of tho . 
]> Code, 1882, as soon as the conditions laid down 
in that section had been complied with, that R. 3.»8 
would, therefore, apply and under R. 350, the peti- 
tioner was entitled to receive the surplus in . the 
hands of the Receiver. No appeal lay to Divisional 
•lodge from the order of Insolvent Estates Court.- 
The order can he set aside on revision. 26 P.L. 
R. 1910=8 Ind. Cas. 222. 


S. 75 — Powers of High Court. 

In exercising the rpvisional jurisdiction under tho 

insolvency Act, the High Court lias got wider pow- 


S. 75 — Ext e nt of powers. 

The powers of revision of the High Court under 
S. 75, Provincial Insolvency Act are wider than 
those under S. 115, C. P. Code. Interference is 
proper when the order of the lower Court is not 
according to law. A.I.R. 1933 Nag. 39=28 N. 
L.R. 295=141 Ind. Cas. 48. 

S. 75 — In revision under S. 75, it is only 

necessary to ascertain whether the decision of tho 
District Judge is in accordance with law. A. I. 
R. 1933 Mad. 653=38 L.W. 494=65 M.L.J. 298 
=145 Ind. Cas. 876. 

S. 75 — Application in revision — When 

appeal is competent. 

No application in revision lies against an order 
of a Small Cause Court Judge exercising insolvency 
jurisdiction refusing to take proceedings against 
the insolvent under S. 69, as an appeal lies to tho 
District Court under S. 75 (1). A.I.R. 1937 
Oudh 247=1937 O.W.N. 236=166 Ind. Cas. 858. 

S. 75— Exercise of powers of revision — 

Appeal time-barred. 

It would not be proper to utilize the power of the 
Court in revision in order to entertain an appeal 
wli e rc au appeal is expressly prohibited by thc C. 
P. Code or where an appeal lias long been barred 
by the application of tho law of limitation. A.I.R. 
1935 Pat. 177=2 B.It. 455=17 P.L.T. 475=162 
Ind. Cas. 490. 

S . 7 5 — Interference . 

Tho High Court will not interfere in revision at 
the instance of the creditor with an order of con- 
ditional discharge where th© Official Receiver had 
not. appealed against that order and the creditor 
had opportunity to be heard in the lower appollato 
Court. A. I. R. 1931 Lah. 647=132 Ind. Cas. 
526. 

S. 75 — Int e rference — - Order of absolute 

discharge under S. 42 (1) — Discretion — Inter- 
ference in revision. 

A revisional Court should be very slow to inter- 
fere with the exercise by a Judge, in a matter of 
insolvency, of his discretion in granting an abso- 
Jutc order of discharge under S. 42 (1). I.L. 
Jt. (1946) Kar. 265=224 Ind. Cas. 536=A.I.R. 
1946 Rind 156. 

S. 75 — Grounds for interference — Error of 

law. 

Though a revision under S. 75, Provincial In- 
solvency Act is wider in its scope than revision un- 
der S. 115, C. P. Code, tho High Court will not) 
interfere in revision under S. 75 simply because 
llie Court helow has committed an error of law. 
Hence, High Court will not interfere merely bo- 
causc the Court be*1ow whore there is conflict of 
judicial authority has preferred oue line of rulings 
to another. But the High Court will interfere 1* 
th 0 Court below treats au award which is really an 
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award under C. P. Code, as one under the Arbi- 
tration Act and on a misunderstanding of rulings 
on which it relies, refuses to hear the award as 
decree for payment. A.I.R. 1944 Sind 217. 

S. 75 — Receiver’s sale set aside in appeal on 

agre e ment between Advocates of parties — Revi- 
sion competent. 

Where th e District Judge, in an appea,! from an 

order passed on an application under Ss. 4 and G8, 
sets aside a sale held by the Official Receiver in 
pursuance of an agreement between the Advocates 
of the parties, a revision is competent under S. 75 
on the ground that the District Judge had acted 
illegally in passing an order on an agreement be- 
tween the Advocates of the parties. A.I.R. 1943 
Mad. 672=(1943) 2 M.L.J. 168=1943 M.W.N. 
544=50 L.W. 582=213 Ind. Cas. 218. 

S. 75 — Interference by High Court. 

No doubt tlie High Court has power in a proper 
case to interfere with appellate orders of the Dis- 
trict Court in revision but where the judgment of 
the District Judge shows the issues in the case 
which are substantially issues of facts, the High 
Court should not interfere in revision in the ab- 
sence of sufficient reasons for the same, particular- 
ly as no second appeal lies from such ' 

Of the District Judge. A.I.R. 194- Bom. 159 
=1 . L.R. (1942) Bom. 175=44 Bom. l/.K. 13- 

=201 Ind. Cas. 188. 

S 75 — Interference. 

Where the debtor accept, in to P£ 

reeding, tic contention that he f and is 

blc and had committed acts ot _ • .J th(j ad . 

adjudicated insolvent and i« « 1 of estate 
judication and in the a mi 1 ^ adjudication 

by the Official Recei e , . . f t ] ierc W as no np- 

cannot be challenged in e f vest j ug 

ucnl from that. ord e r or from the oruci b 

the property biUio Offlcia^Eecmo ^ w N ' 1094 

= 0939) 2 MtoJ 728 = T.I,.It. (1940) Mad. 191 
.= 186 Ind. Cas. 125. 

— S . 75 — Where the orders of O.c lower Com*, 
arc vitiated by mistaken no j High Court has 
relating to the o = H ^n under B. 75 

Srtfto Act I® M.W.N. 59. 

o. 75 New plea as to jurisdiction, compe- 

tency of. . 0 f -jurisdiction *o hear 

. P ^rist t a»v- to r&J 

— J = 

1943 M.W.N. / 01— ~lo 


— S. 75 — New point of law. 

An objection which goes to the root of the case 
may be allowed to be raised in revision even though 
it is not mentioned in the revision petition nor 
Wf.* it raised in the Courts below. (1938) 40 P. 
L.R. 433. 

S. 75— Interference — Grounds not raised in 


75 


(r .b.) . 


>43 M.W.in. . * when n0t allowed. 

— S. 75 New pom , wl may allow8 a 

In a proper lo be raised under b. 

,i„ t of law not taken b ^ & rcvision before the 

i, but where tlio Pc ccr tain point in the trial 
4h Court has raised of appeal bW has 

urt and in the «iou * Conrt , and such pomt 

opped it i» t,,c A, ’ ll ’ v i ‘ 0 js not a party t«» the 
i.io minor SOU " ... . unnii ruiiiil: 


lower courts. . . _ . , - 

When the ground of the petition being defec- 
tive, has not been raised by the debtors m the 
low e r Courts or in revision, the High Court in revi- 
sion will not oxcrcise the discretionary powers in 
regard to a matter which they thems e lves did nob 
raise A. I. R. 1937 Rang. 189=170 Ind. Cas. 
942. 

S. 75— Questions of fact cannot be reconsi; 

dered in revision. A.I.R. 1945 Mad. 253— 194o 
M.W.N. 27G=5S L.W. 260= (1945) 1 M.L.J. 
469. 

S 75— Finding of fact— Intererfcrencc 

Tlie "first proviso to S. 75 (1) confers a right of 
interference upon the High Court only m cases 
where the Court is satisfied that the decision Jf 
the Appellate Court is not according to law. A 
finding of fact arrived at on a consideration of 
the evidence and the circumstances of the case, and 
involving no question of law will not be inter f erred 
with when the Judge committed no error of law 
in coining to this finding. A.I.R. 1942 Oudh 80 
=1941 O.W.N. 1218=1941 A. W. R. 347=196 
Ind. Cas. 881. 

S. 75 — Finding of fact. , . 

A finding as to the absence of fraudulent in- 
tention is a finding of fact which cannot b e dis- 
turbed. (1939) 41 P.L.R. 655. 

S. 75— Powers of High Court— Findings of 

facts— Interference. . . . „ .. 

The powers of the High Court m revision ar e dis- 
cretionary and although the. High Court under the 
Proviso to S. 75, lias wider powers than under S. 
115, C. P. Code, those powers extends no further 
than tlio.se given by the corresponding provisions 
in the Provincial Small Cause Courts Act- It is 
now a well-established practice not to interfere even 
under (lie last-mentioned Act on questions of fact 
unless there has been a patent miscarriage of jus- 
tice. A.I.R. 1937 Mad. 930=1937 M.W.N. 762 
=46 L.W. 416=177 Ind. Cas. 177. 

S. 75 — Interference with findings. 

S 75 clearly contemplates that the High Court 
should be very reluctant to intorfero in revision 
with the findings arrived at by the District Judge 
[unless the order L. perverse °r palpably wrong. 
A T. 1? 1935 Oudh 406=1935 O.W.N. 374=11 

Luck. 61=151 Ind. Cas. 908. 


S. 75— Treating second appeal as revision. 

• . • l 1 * _ t ......... ! vwir! fin 


Where the point involved is of some importance, 
th. Hi«di Court luav treat a second appeal as revi- 
sion. A.I.R. 1943 Sind 176=1. L.R. (1943) Kar. 
203=208 Ind. Ois. 604. 

S. 75— The High Court may treat a second 

annual a 9 a petition for revision. (1937) 170 Ind. 
Cas. 488=1937 O.W.N. 807. 

s. 75— Conversion of second appeal into 


Cas. 808. 


revision. , . , ... 

Where the order i * based on points not taken m 

the grounds of appeal nor supported by evidence, 

th 0 High Court may interfere treating the appeal 
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ns n petition for revision. A.I.R. 1934 Lah. 
298=35 P.L.R. 114=150 Ind. Cas. 180. 

Ss. 75 (3), 5— (1907), Ss. 46 (3) and 47- 

Treatment of appeal as revision. 

Whgrc the leave required under S. 46 (3) is nor 
obtained from the District Court th© appellate 
Court may tr c at the appeal as revision under S. 
47 (2). *8 Bur. L.T. 282=30 Ind. Cas. 943 

16. Second Appeal. 

(a) When competent. 

(b) When not competent. 

16. (a) Second Appeal — When competent. 


Ss. 75 ( 1 ), 53 and 4 — Annulment of transfer 

— Insolvency Court treatng matter as one under 
S. 4 — Second appeal. 

Where in annulling a transfer made by an insol- 
vent the insolvency Court treats the matter as one 
under »S. 4 of the Provincial Insolvency Act, for 
the purpose of deciding the question whether an 
appeal lies, th© matter must be regarded as one 
under S. 4 of the Act whatever th© view of the 
lower appellate Court, and a second appeal is 
therefore competent in such a case- I.L.R. (1950) 
Nag. 331=1950 N.L.J. 105=A.I.R. 1951 Nag. 
208 . 

S. 75 (1) (2) — Order disposing of questions 

arising in insolvency — Second app e al. 

Where the questions disposed of by an order of 
the Insolvency Judge are questions “arising in in- 
solvency” the order is one under S. 4 of the Pro- 
vincial Insolvency Act, and a second appeal lies 
from that order. A.T.Tt. 1949 All. 464. 


Ss. 75, 4 and 28 — Question, whether earnings 

of insolvent vest in Receiver. 

The question whether the earnings of an insolvent 
would or would not vest in the Receiver under S. 28, 
e.l. (5), has to be decided bv the Insolvency Court 
under the provisions of 8 . 4 of the Act which ex- 
pressly provides for a second appeal. A. I. It. 1042 
Bom.’ 191 = 44 Bom. L.R. 264=1. L.R. (19.12) Bom. 
287=202 Ind. Cas. 157. 


-S. 75 ( 1 ) — Order adjudicating karta of family 
as insolvent and appointing Receiver. 

'file order of a District Judge adjudicating larta of 
a joint Hindu family as insolvent and appointing a 
Receiver falls under S. 4 and is, therefore, op c n to 
second appeal without leave . A.I.R. 1937 Cal. 
617=41 C.W.N. 1079=1. L.ll. (1937) 2 Cal. 675 = 
60 C.L.J. 315=172 Ind. Cos. 914. 

~ 75 (3), 4, 68 — Attachment before judg- 

ment — Compromise decree — Purchase of house 
by decree-holder — Judgment-debtor adjudica- 
ted insolvent— Sale by Receiver of house-vali- 
dity — Objection by decree-holder — Rejection of 
—Appeal, if competent. 

Th*- appellant fi.hd a .suit for recovery of money 
ami .,l|.o hed th© defendant .V»s property before 

A compromise ilcercv was passed provid- 
Jng that till payment: of the decretal amount, the 
house should remain in attachment. Subsequently, 
the defendant -V mortgaged the house to one I*. 

I .a ter on, tli© appellant got. the house sold in exe- 
cution mid purchased it himself- Soon after, N 
applied l<> the adjudicated an insolvent and on his 
adjudication, tho Receiver took possession of tho 


house and sold it to B. Appellant’s objection was 
rejected and his appeal dismissed. H© filed a 
second appeal: 

Held, that the investigation of the appellant’s ob- 
jection must be deemed to be under S. 4, Provincial 
Insolvency Act, though th© Court was moved under 
8 . 68 of the Act, and appea.1 was competent. A. I. 
R. 1937 Lull. 297=174 Ind. Cas. 668 . 

-S. 75 ( 1 ), Second proviso. 

Where tho Official Receiver takes possession of tha 
property as on 0 belonging to insolvent and a certain 
Person takes objection under S. 68 on the ground tha t 
the property belongs to him and not to the insolvent 
and the Insolvency Court frames issues, records evi- 
dence and then disposes of tho objection in favour of 
the person objecting and releases the property, an 
appeal lies against the order releasing the property 
'under second proviso to sub-S. (1) of S. 75, as the 
Insolvency Court must be deemed to hav© investigated 
the claim of the objector under S- 4 of the Act, h© not 
having merely heard an appeal from the action of the 
Official Receiver. A.I.R. 1937 Lab. 757=40 P. li- 
lt. 465=175 Ind. Cas. 853. 

S. 75 — Second appeal, when lies. 

Under 8 . 75, a second appeal lies to the Iligh Court 
from the decision of the District Court on appeal if 
.the Insolvency Court has decided any of the matters 
referred to in S. 4 but where no question of titlo or 
priority arises, no second appeal lies to the High 
Court. A.I.R. 1934 Lah. 807=36 P.L.R. 5= 
15U Ind. Cas. 305. 

S. 75 — Declaratory suit — Second appeal. 

A suit for declaration that certain property of 
.insolvent is liable to attachment and sa,lo in execu- 
tion of decree against him, is a matter within S. 

4 of t ho Act and a second appeal from a decision 
therein is competent. 78 Ind. Cas. 140= A. I. It. 
1924 Nag. 361. 

S. 75 — Finding — Vitiated by an error of law 

— What is — Interference in appeal. 

The consideration for a mortgage consisted of two 
main items, the second item being of Rs. 3,000, kept 
in deposit for payment to a previous mortgagee. Tho 
previous mortgage-deed was in possession of the 
second mortgagee; and the discharge of the previous 
mortgage was admitted by tho first mortgagor Tho 
low©r appellate Court upheld the annulment of tho 
mortgage under 8 . 55 remarking that thero was an 
initial presumption of collusion and hcuco tho proof 
was insufficient overlooking tho mortgagee’s own evi- 
dence : 

Held, that the finding was vitiated by an error of 
law. A.I.R. 1930 Lah. 122. 

16. (b) Second Appeal — When not com- ~ 

pet e nt. V 

S. 75 — The right of appeal is strictly limi- 
ted by the provisions of 8 . 75 of the Act and there 
mu bo no appeal from a decision of the District Judgo 
passed in u appeal from a decision of a Subordinate 
Court unless the latter is one under S. 4 of th© Act. 
A.I.R. 1935 Mad. 432=158 Ind. Cas. 59 (2). 

S. 75 — No appeal lies under S. 75, Provincial 

Insolvency Act from the order of tho District Judge 
passed in appeal. A.I.R. 1943 Sind 190=1. L.R.t 
(1943) Kar. 238=210 Ind. Oas. 25. } 
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S. 75 — Under S. 75, the order of the District 

Judge on appeal is fina,l. No second appeal is, there- 
fore, competent. A.I.R. 1939 Lah. 300=42 P.L. 
R. 243=184 Ind. Cas. 472. 

S. 75 — Quaere. — It is doubtful whether 

second appeals aro competent in cases where no ques- 
tion falling under S. 4 has been decided. A.I.R. 
1939 Lah. 346=1. L.R. (1940) Lah. 40=41 P.L.R. 
816=187 Ind. Cas. 839. 

S. 75 — S. 75 allows only one appeal against 

an order passed by a Subordinate Court in the exer- 
cise of insolvency jurisdiction. A.I.R. 1932 Oudli 
61=8 O.W.N. 1318=135 Ind. Cas. 893. 

S. 75 (2) — Sub-S . (2)! of S. 75 is limited to 

appeals against decisions or orders made otherwise 
than in appeal, and hence no appeal lies from the 

decision of the District Judge on appeal. 

[The appeal was treated as revision under a. /o 

(1), as tlie point raised was of 

I.R. 1943 Sind 176=I.L.R. (1943) Kar. 203-208 

Ind. Cas. 604. . 

Ss. 75. 53 and 4— Relief under S. 4 linked 

with one under S. 53-Order only under S. .3- 
Second appeal, if lies. 

The Official Receiver fi,lcd an application under S. 

53 to set aside a partition decree on ^ground Jthnt 

it was fraudulent and the partition 

he also asked » a “™tion^ «. dismissed. 

In^appeal^the district Judge set aside the petition 
U w tl,a ‘. a f sec n ° d "t s P TLTLen linked^ the 

relief uudor S^ «•« ^tld'.'IcO 

S. 53 and not under 8 4 ^^ 130=1943 M.W. 

c= (1943) 1 M.L.J. 39-oO Lt.n • 

N. 37=209 Ind. Cas. 290. 

c 75 No second appeal lies from •* ln 

made by the Subordinate Jndge un er S - ^ 

54 A I.R. 1940 Bom. 51=1. L.K. 

1=41 Bom. L.R. 1258=187 Ind. Cas. 508. 

s . 75 — Where an ^ZsVuam- 

(under the power conferred y ^ > confirms this 

for of property and the D.str.et C0^ C h ^ A 

193 1 G Nag . ° 15 3=27 C8 N^°L . R . n9=134 Ind. 
Cas. 687 (F.B.). 

<5 7 c Scope — Cas e s decided under S. 53 

S ' 75 iS C £lri ‘under’ S^SS^do"" not prop.rly 
unto 8 4. A.I.R. I960 Lah. 122. 

I_S 75-Order granting conditional d.scharge 

Competency of Insel- 

Only one right *J1 f ^ l ag j ccis i 0 n other than 
vency Act unde * • ^ f( , ic Act aro concerned. The 
decisions under f * ]late order of the District Court 
finality of the appenatc revision to the 

r ,/^urt a^i^l^h^ovi- to sub-Cl. (1) 
5 g Q 75 An order by the trial Court granting con- 
1. ! rfr + 0 f]» e insolvent does not conic with- 

et * fr r.;'‘ o j- 

8 ' , nr . lcr of the District Judge pass C (l thcr e on. 
peltate order challenged only by way of 

The appe late order e„„ o A .T.R . 1942 All. 210 

"S a W E 78=1842 A.L.J. 325=1. L. R. 
£1942) AU 756=201 Ind. Cas. 386 (F.B.). 


S. 75 — The decision of the question whether 

the debtor lias a right to present the petition for in- 
solvency conies under S. 25 and is subject to only an 
appeal and a second appeal against that decision is 
incompetent. A.I.R. 1942 Oudh 80=1941 A.W.R. 
347=1941 O.W.N. 1218=196 Ind. Cas. 881. 

S. 75 — Interest allowed at rate higher than 

permissible. 

Where, in the scheme, a higher rate of interest is 
allowed by the Official Receiver on the debts, than is 
permissible under the provisions of the Provincial 
Insolvency Act and the scheme is approved by tho 
District Judge in appeal, the question is not ono in 
respect of which an appeal lies from the District Court 
to the High Court. A.I.R. 1938 All. 28=1937 A. 
L.J. 1071=1937 A.W.R. 1068=1. L.R. (1938) All. 
50=172 Ind. Cas. 997. 

Ss. 75 (1), 4 and 9 — Decision of first Court 

und e r S. 9 and not under S. 4 — Second appeal, 
if lies — Held, on facts that applicants were rightly 
declared insolvents. 

Where the decision of the first Conrt was one under 
S. 9. and not under S. 4, as no question of title or 
priority was decided, no appeal lies to the High Court 
from the appellate order of the District Court. 
[Appeal, however, was treated as revision applica- 
tion.] (1937) 170 Ind. Cas. 488=1937 O.W.N. 
807. ‘ 

S. 75 — Ord^r refusing discharge. 

No second appeal is competent under S. 75 from an 
order refusing to grant an absolute discharge. A. I. 
R. 1934 Lah. 198=35 P.L.R. 114=150 Ind. Cas. 
80. I 

S. 75 — Order appointing interim Receiver. 

Under S. 75, a second appeal docs not ,lie from an 
order passed by the District Judge on appeal from a 
Subordinate Judge’s order appointing an interim, Re- 
ceiver. A.I.R. 1932 Bom. 228=34 Bom. L.R. 382 
= 139 Ind. Cas. 44. 

S. 75 — Extension of time for discharge — No 

second appeal . . . 

Order under S. 27 extending time during wluch to 

apply for discharge is not. one that can bo taken toi 

be under S. 4. Proviso of S. 75 (1) will not apply 

to such an order and second appeal will not therefor© 

lie. 114 Ind. Cas. 847=52 Mad. 337=29 M.L.W. 

00= A. I . R. 1929 Mad. 43=55 M.L.J. 837. 

17. Miscellaneous. 

S. 75— Abatement — Insolvency of firm of 

partners — Appeal by creditors from order in in- 
solvency proceedings — Death of some debtors — 
Non-substitution of heirs — Eff e ct. 

Where in an appeal by creditors under S. 75 of 
the Provincial Insolvency Act, somo of tho debtors 
(respondents) die, but th e ir heirs are not brought on 
record, the appeal docs not abate; the non-substitu- 
tion of t he heirs of some of the debtors does nob 
p fleet the appeal. The receiver represents tho 
r '4fnf.‘ and a decision binding tho receiver will bind 
the estate of the debtors. No question of conflicting 
decisions can arise in the ease. Further when tho 
debtors were members of a firm and it is the firm 
that has been adjudicated insolvent, the law of abate- 
ment will not strictlv apply. 2G Pat. 648= A. I.R. 
3949 Pat. 63= (1948) P.W.N. 15. 

S. 75 — Death of party to appeal — No abate- 
ment. 

Where in an appeal against an order of District 
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Judge a creditor died and no legal representatives are 
brought on the record •within the time fixed by law, 
flip appeal does not abate as the real person who is 
(interested in the appeal is the Official Receiver. 103 
Ind. Cas. 023=9 L.L.J. 257=A.I.R. 1927 Lali. 
424. 


S. 75 — Preparation of decree. 

Where the appeal in the District Court is a miscel- 
laneous appeal against an order under S. 25, the judg- 
ment. of the District Judge should not be followed by 
decree but should be followed by a formal order ad- 
judicating the appellants. A.I.R. 1936 Rang. 26= 
13 Rang. 717=160 Ind. Cas. 109. 

S. 75 — Variation of an order in an ippeal 

under S. 75 is not a variation of a decr c e within the 
terms of S. 144, C. P. Code. A.I.R. 1935 Mad. 
783=69 M.L.J. 84=1935 M.W.N. 875=42 L.W.. 
444=160 Ind. Cas. 381. 

S. 75— Powers of Appellate Court— Annul ad- 
judication. 

When an appeal against an order of adjudication 
has been made under S. 75 (1) the Court has autlio- 
rity to annul or set aside an order of adjudication. 
1939 M.W.N. 651. 


S. 75— Scope of enquiry in appeal. 


Where there are circumstances tending to show 
that, there has been fraud or collusion, or miscar- 
riage of justice, the Insolvency Court has power to 
go behind the judgment and to enquire into the vali- 
dity of the debt. (1874) 10 Oli. A. 373; (1889) 22 

Q. B.D. 83: (1895) l Q.B. 404, Foil. 62 Ind. Cas. 
441=15 S.L.R. 28= A.I.R. 1921 Sind 36. 

S. 75 (1), (4) (1907), S. 46 (1) (4)— Peti- 
tion of insolvency — Subsequent composition — 
Cannot be adjudicated afterwards. 

When a person after petitioning for insolvency 
effects a composition in ful.l discharge of all bis 
liabilities, he can no longer be regarded as an insol- 
vent. and his petition should be dismissed. 80 P.W . 

R. 1916=33 Ind. Cas. 730. 

•S 76 — Costs against Recover. 


When the Official Assignee «>r th 0 Official Receiver 
files a suit in a Court other than the Insolvency 
Court of which he is the insolvency officer, tho 
Court Irving the suit or the application may dis- 
miss the suit or the application with costs. In 
Kiieli a case, the plaintiff o>- the applicant, that 
It he Official Assignee or the Official Receiver is 
alwavs personally liable for costs. But where the 
Official Assignee of the Official Receiver is a defend; 
dant or a respondent, the position w different. In 
such a case lu* has to defend th e action or at least 
lo put tho plaintiff or the applicant to proof ot 
his claim and to watch the proceedings to sea tn.it 
tiie claim is properly proved. In such a **•>««'» 
thee is no justification whatever for tho Couit to 
make the Official Assignee or the Official Receiver 
personally liabl,, to the plaintiff. Even if he Had 
remained t r ftirlr, some costs wou.'d have to e 
paid to the plaintiff or the applicant and that can 
on| v 1.0 out of the estate. So wher*. the Official 
Assignee or the Official Receiver appears and is not 
guilt v of gross misconduct, in his defence, the usu- 
al rule ought to l.«, that the costs should come out 
<»? Hie out ate . In :*nv case, the Court before which 
the suit, or lhr» application conies on, has no juris- 
diction to say whether the Official Assignee or the 
Official Receiver should or should not debit it as 


against the estate which he represents. That is a 
matter for the Insolvency Court of which he is 
the officer. It is open to the Official Receiver to 
reimburse himself out of the estate even without} 
an order of the Insolvency Court and as between 
himself and the estate, he shall not be liable for 
costs unless the Insolvency Court, by a specific order, 
so directs. A.I.R. 1941 Mad. 632=1941 M.W. 
N. 341=53 L.W. 680 (2)=(1941) 2 M.L.J. 110 
=198 Ind. Cas. 573. i 

Ss. 76 and 5 — Discretion of Insolvency 

Court. 

Th 0 re is no prohibition to a Court exercising its 
discretion in the matter of costs and in the exercise 
of that discretion, applying the provisions of S. 
35- A, C. P. Code to such cases as it deems fit for 
that application. A.I.R. 1935 Nag. 207=31 Nag. 
L.R. 365=158 Ind. Cas. 394. 

S. 76 — Costs — Personal liability of 

Receiver . 

Where fhe Receiver of an insolvent's estate brings 
an a tion against a third person and he is ordered to 
pay the costs of th e latter, in the absence of an ex- 
press direction in the decree to the contrary, the 
Receiver is, in the first instance, personally liable 
for the costs, though he may have a right to be re- 
imbursed out of tho insolvent’s estate. If he wants 
to safeguard his personal interest, he should obtain 
an indemnity from the creditor or other person in 
whose interest. h c is conducting tho litigation. A. 
I.R. 1932 All. 288=1932 A.L.J. 226=54 A. 444 
=137 Ind. Cas. 70. 

S. 77 — Adjudication by Rangoon High Court 

— That Court sending a letter to the District Conrft 
at Rnnuind in Madras Presidency requesting it to 
direct the Official Receiver of that placo to render 

help t“ Official Assignee of Rangoon District 

Court, Rainnnd, acting in aid of administration of 
insolvent’s estate from 1937, i.c., before separation 
of Burma — Application made to District Court, Bam- 
nad, for possession by purchaser of insolvent’s pro- 
perty after separation of Burma: 

Held, that District Court, at Ramnad had power to 
deal with application although made after separa- 
tion of Burma. A.I.R. 1944 Mad. 481=57 Ii.WJ 
451 = (1944) 2 M.L.J. 52=1. L.R. (1945) Mad. 10 
=1944 M.W.N. 492 (F.B.). 

S. 77 — Powers of auxiliary Court. 

Under S. 77, a letter of request shall be deemod 
sufficient to enable the auxiliary Court to exercise 
in regard to matters directed by the order, such juris- 
diction as either of such Courts could exercise in 
regard to similar matters within their respective 
jurisdiction. Hence, where the Receiver of the auxi- 
liary Court has been directed to take possession of 
tho property, sell it, and transmit the net sale pro- 
ceeds, his jurisdiction is subject to* the control of 
the auxiliary Court in matters relating to taking pos- 
session, and transmission of the sale proceeds to the 
Court issuing the letter of request. But the auxL 
liarv ( ourf has no power to conduct enquiries subse* 
ipieut to Hu' sale and sMbsequcnt to delivory of pos- 
session into claims by third parties. A.I.R. 1941 
Mad. 75=1940 M.W.N. 905=52 L.W. 377. 

S. 77— (1907), S. 50— Jurisdiction . 

The Court wherein the proceedings are initiated 
and the Court invited to assist it must both hare 
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jurisdiction in insolvency matters. 12 C.L.J. 452 
=15 C.W.N. 253=7 Ind. Cas. 765. 

S. 77 — Official Assignee, if represents credi- 
tors for all purposes. 

The Officio,! Assignee does not represent the cre- 
ditor for all purposes in insolvency proceedings. 
In many respects, his interest and that of a cre- 
ditor may be in conflict. A.I.R. 1940 Cal. 225= 
190 Ind. Cas. 537. 

S. 78. 

Synopsis . 

1. Sub-S. (1) — Applicability. 

2. Sub-S. (2) — Applicability and scope. 

3. Sub-S. (2) — Exclusion of time. 

4. Sub-S. (2) — Who can invoke. 

5. Sub-S. (2), Proviso — Debt provable but not 
proved . 

6. Retrospective operation of section. 

7. Suit filed after limitation 'but before annul- 
ment of adjudication — Procedure. 


S. 78 — Old and new Act. 

Section 5 of the Limitation Act did not apply 
to petition mod© under Act 3 of 1907. But 
under the new Insolvency Act, S. 5 has been spe- 
cifically declared to be applicable. 90 Ind. Cas. 
254=26 P.L.R. 501=7 L.L.J. 201=A. I. R. 
1925 Lab. 436. 

S. 78 — Applicability — Application under old 

Act. 

An application by a creditor to adjudicate the 
debtor an insolvent made statedly under the Act 
of 1907 which could be made only under that Act 
bn its date, cannot be considered to be an appli- 
cation under the new Act of 1920, merely because 
it was pending disposal when the new Act cam© 
into force. Nor can the discretion given to the 
Court by the Legislature statedly in respect of 
application under the New Act bo extended to ap- 
plications made under the old Act. 64 Ind Cas. 
270=1921 M.W.N. 381=A.I.R. 1921 Mad. 272 
=41 M.L.J. 126. 

2. Sub-S. (2) — Applicability and scope. 


1. Sub-S. (1)— Applicability. 

78 (1) — Applicability — Creditor’s petition 
under S. 9. 

Tlie power to excuse delay in respect of ‘ ‘appli- 
cations’ ’ given under S. 78 by reference to S. 5, 
Limitation Act, ia not applicable to excuse delay 
in filing a “creditors’ petition” under S. 9. 

Applications and petitions distinguished and dif- 
ference pointed out. A. I. R. 1932 Mad. 352 = 
1932 M. W. N. 204=35 L. W. 544=63 M.L.J. 
152=55 M. 766=137 Ind. Cas. 740. 


S. 78— Delay in application for leave. 

* • fnr Iamvo to anneal 


Delay in application for leave to appeal n my he 
excused under S. 78 and the fact that no appeal 
was necessary under the old Act is • 
reason for doing so. 80 Ind^ Cfos. 376 = 18 ^* 
L.W. 808=1923 M.W.N. /4f>=A. I. R. 19-4 

Mad. 400 =45 M.L.J. 844. 

c 78 Court can excuse delay under S. '8 

i„ tlfe' presentation ^ of an appeal or appl.cat.on 
and in a proper case High Court will excuse .he 
delay in ashing for leare to oppeal umler S To 
/o\ J 70 ind Cas. 395=47 Mad. 073—18 M.U. 
W\ 857=33 M.L.T. 196=A.I.R. 1924 Mad. 345. 

S 78— “Application”— Petition for insolvency. 

n * Thp aucstion whether the t e rm apph- 

.7 ^ceased in 8 . 

on thc 

point. A.I.R- M30 L:ih - 417 - . , . . 

s 78 (t) — "Applications” — Petitions for inso!- 

vency. . . c 78 Provincial Tnsol- 

AHhough 5 Limitation Act, applicable 

vency Act, make* 8. j under t l»e Prov.nc.nl 
to appeals and appl n pxt end tl.c appli- 

In solvency Act, 7**^ A( . t fo petitions to ad- 
cation of S. 5, Such petitions arc 

judicate a person /applications” as used 

not includcd in thc word npp.i i. in 

in S. 78, J )eV o n( l three months will not, 

presenting petitions e 112 In d. Cas. 

therefore be excused « an? case 
646-A.I.?. 3,928 Smd, 177. 


S. 78 (2) — Applicability — Adjudica'ion a.=» in- 
solvent under old Act — Creditors, if can obtain 
annulment or exemption under new Act. 

The provisions of the Provincial Insolvency Act 
of 1920 have no retrospective effect. Consequently 
the right conferred upon a debtor who had filed an 
insolvency petition under the Act of 1907 and secu- 
red an adjudication order, cannot be divested un- 
der the Aet of 1920. The Act of 1907 governs tho 
case and creditors cannot get that order annulled 
under the new Act; nor can they claim exemption 
under S. 78 (2), Provincial Insolvency Act, 1920. 
A.I.R. 1932 Sind 71=26 S.L.R. 204=139 Ind. 
Cas. 589. 

S. 78 (2) — Applicability. 

When a debt, though provable under the insol- 
vency is not. admittedly proved, S. 78 (2) can have 
no application. A debt is provable unless it falls 
under S. 34 (1). A.I.R. 1944 Nag. 313=3941 
N.L.J. 391=1. L.R. (1945) Nag. 427. 

- — 7S. 78 (2) — Applicability — Setting aside of ad- 
judication by Appellate Court. 

The opening words of S. 35 “where, in tho 
opinion of tho Court, a debtor ought not to have 
been adjudged insolvent” are wide enough to in- 
clude an annulment resulting from the setting aside 
of : djudication by flic Appellate Court, the words 
“annulled under this Act” in S. 78 (2) would in- 
clude an annulment resulting from th© setting aside 
of the adjudication by the Appellate Court. A 
I.R. 1943 P.C. 98=56 M.L.W. 444=47 C W n’ 
715=1943 A.W.R. 11 = (1943) 2 M.L.J. 321= 
1943 A.L.J. 323 (2)=10 B.R. 49=1943 M.W. 
N. 565=1943 Nag. L.J. 587=1. L.R. (1943) Nag 
669=70 T. A . 83=46 Bom. L.R. 306=1 L R* 
(1943) Knr. (P.C.) 109 (8up.)=208 Ind. Cas’ 
102 (P.C.). 

S. 78 (2) — Appeal from order of adjudication 

— Decree-holder’s application for execution whe- 
ther can exclude p e riod between adjudication and 
its setting aside by High Court in appeal. 

The Provincial Insolvency Act. gives right of ap- 
peal to the TTigh Court ngainst tho order of nd- 
judicntion. If the High Court sets aside th© order 
of adjudication by virtue of th© power conferred, on. 
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it under the provisions of the Act, it certainly does 
so under the Act. So long as the order of adjudi- 
cation remains in force, a creditor cannot proceed 
in execution without the leave of the Court. There 
is no difference in principle between the setting 
aside of the order of adjudication in appeal agaiustl 
an order of adjudication and the annul- 
ment of the order of adjudication under Ss. 35, 
30. 39 and 43 so for as limitation is concerned. 
The disability of the creditor during the period 
from the date of the order of adjudication to 
the date, when the order is rendered void in law, 
is the same in both cases. 

On the adjudication of the judgment-debtor as 
insolvent, the decree-holder can, in an application 
for execution under S. 78 (2), exclude the period 
)betwcen order of adjudication and the order of 
tho High Court setting it aside. A. I. R. 1937 
Ca.l . 158=1. L.R. (1937) 1 Cal. 62S=171 Iud. 

Cas. 280. 

S. 78 (2) — Adjudication of defendant set a-ide 

on appeal — Intervening period — Exclusion for 
computing limitation for suit against defendant — 
Legality of — ‘Annulled’, significance of. 

The defendant was adjudicated insolvent in 1926 
and tlw debts were proved before the Official Receiv- 
er in 1927. The order adjudicating him as insol- 
vent was set aside by llie High Court, in 1928 
with a direction to the lower Court to proseed 
with the application in accordance with law. The 
lower Court refused the application in April, 1930, 
and an appeal from order was dismissed in July, 
1930. The plaintiff instituted his suit for money 
against the defendant and contended that the 
period between the date of adjudication and the 
date of annulment should be* excluded under S. 78 
(2"), Provincial Insolvency Act in computing the 
period of limitation for the suit: 

If, hi. that inasmuch as there was a. valid order 
which lied been annulled on appeal, S. 78 (2), Pro- 
vincial Insolvency Act. applied, although the order 
of tin* High Court used the words ‘set aside’ and 
not the word ‘annulled* and that the period be- 
lt ween ill,, date of adjudication and the dale of 
aiiiiuliiient must be excluded: 

If, hi, also that no distinction should be drawn be- 
1 w,.i - n (lie I'ffeet of 1 lie annulment of an order un- 
der S. 3.” and the effect of the discharge of an 
order l>v a Court of Appeal. A.T.R.. 1933 Lnli. 
953-31' IM..R. 832=11 L. 120=140 Ind. Cas. 
(ISO. 

S. 73 (2) — Applicability. 

The plaintiff brought a suit in 1942 upon a 
promissory note o\e* tiled by tin* defendant in 193;* 
in renew I of an earlier promissory note of 1932. 
Winn tin* note of 1935 was executed, the defen- 
dant had been adjudicated an insolvent. This 
adjudication was jn .Inly, 1934. and the insolvency 
continued until it was annulled iw September, 3941. 
'I'll,, defend ut contended that although the pro-note 
of 1932 evidenced a debt provable in insolvency, 
II. at debt cased to exist when i| was renewed in 
1935 and a new debt arose and that: new debt hav- 
ing |„., M , incurred after the adjudication was noti 
provable in insolvency and S. 78 (2), had therefore 
no application: 

If, hi. that in essence, a pro note was not itself a 
debt but only evidence of a debt. As the debt 
evidenced bv the pro-note of 1935 had been in exist- 
c.ik*u Hinco 1932, it was provable in insolvency and 


hence S. 78 (2) applied to the suit on the pro-note 
of 1935. A.I.R. 1943 Mad. 658=(1943) 2 M.L., 
J. 157=1943 M.W.N. 521=56 L.W. 414 (1)= 
211 Ind. Cas. 96. 

S. 78 (2) — Applicability — Absolute discharge 

granted to insolvent. 

S. 78 (2) excludes time only in the case of an- 
nulment of an order of adjudication; and it can- 
not be applied even by analogy to a case where ad- 
judication was not annulled but an absolute dis- 
charge was granted to the insolvent. A.I.R. 1941 
Nag. 60=1940 N.L.J. 605=1942 N.L.J. 294= 
I. L.R. (1942) Nag. 306=191 Ind. Cas. 554. 


S. 78 (2) — Applicability. 

Quaere . — Whether S. 78 (2) will or will not 
apply when the adjudication has not been annulled 
but leave is merely granted to a particular person 
to proceed with his remedy in the ordinary Court.. 
A.I.R. 1934 Mad. 392=39 L.W. 639=67 M.L. 
J. 762=57 M. 808=150 Ind. Cas. 113. 

S. 78 (2) — Applicability — Withdrawal of peti- 
tion for adjudication. 

S. 78 has no application to a case in which the 
decree-holder and not the judgment-debtor is tho 
insolvent. Further S. 78 has no application to a 
cose where before the order of adjudication the 
petition for adjudication is withdrawn and no order 
of adjudication is actually made. A.I.R. 3931 
Mad. 7S4=1931 M.W.N. ‘.1014=135 Ind. Cas. 315. 


S. 78 (2)— Scope — Suit on promissory note 

against son p e nding insolvency of father Limita- 
tion . 


S. 78 which provides for the exclusion of tho 
period between the date of adjudication and the 
date of the annulment necessarily involves the con- 
clusion that the cause of action cannot he said tty 
have been barred during the interval. The provi- 
sion is not that on the happening of the latter 
gveut, a new right is created but the provision is 
one providing for tho exclusion of the period bet- 
ween the two events. Nonce, it follows that in 
, .,se of a joint Hindu family a claim against tho 
sims can lie enforced ev©n during the insolvency 
of fhe father. A.T.R. 1945 Mad. 73= (1944) 2 
mi l 1 KS — 1944 M.W.N. 576. 


Ss. 78 (2) and 28 (7) — Scope — Limitation for 

suit — Only period between date of adjudication 
and date of annulment can be excluded. 

S. 78 (2) is not governed by 8. 28 (7). All 
that S. 28 (2) says is that after tho order of 
adjudication h s been pased, if a creditor wants 
to maintain an action lie can do so only with the 
leave of the Court. In the absence of a bar to 
institute a suit on the basis of the cause of action 
afforded to a creditor before the date of the ad- 
judication, there is no reason to import, the doctrine 
of relation back contained in S. 28 (7), for saving 
.limitation, particularly when S. 78 (2) is quite 
clear. Consequently, wliilo computing limitation 
for a suit against a person who was adjudicated 
insolvent and the adjudication was subsequently 
annulled, ou.lv the period between tho date of ad- 
judication and the date of annulment can be 
excluded and not also the period between the date 
of application and the date of adjudication. A. I.* 
R. 1943 Nag. 156=1943 N.L.J. 169=1. L. R. 
(1943) Nag. 326=206 Ind. Cas. 226- 
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S. 78 (2) — Suit after annulment of adjudica- 
tion on pro-note executed b e fore petition in insol- 
vency — Period plaintiff is entitled to deduct. 

The statute of limitation for the maintenance 
of an action at law once it has commenced to run, 
will continue to run in spite of the presentation of 
the petition in insolvency. If the order of adjudi- 
cation is made, the operation of the statute of limi- 
tation is suspended ti.ll the date of the annulment 
and if the adjudication is annulled, the period bet- 
ween the date of the adjudication and that of 
annulment is excluded and the statute begins to 
run immediately on annulment. If no order of ad- 
judication is made, the insolvency does not save 
the claim from being barred by limitation. So, 
under the law as it stands, a prudent creditor in 
order to keep his debt alive, wi.ll be obliged to file 
a suit to save it from the bar of limitation in spite 
of insolvency. Where, therefore, a plaintiff brings 
a suit after the adjudication is annulled upon a 
promissory note executed by the insolvent before 
the petition in insolvency was presented, lie is en- 
titled to deduct from th e period of limitation only 
the period from the order of adjudication to* the 
order of annulment and not from the date of pre- 
sentation of the petition in insolvencv to order of 
annulment. A. 1.1?. 1938 Mad. 19=1937 M. W. 
N. 929=40 L.W. 559=(1937) 2 M.L.J. 703=1. 
L.E. (1938) Mad. 439=176 Ind. Cas. 321. 

S. 78 (2) — Annulment of adjudication — Suit 

against insolvent — Liniita. ion — Period deductible. 

In computing the period of limitation for a claim 
against a person who has been adjudged insolvent 
but whose adjudication has been annulled, the period 
to be excluded under 8. 78 is only the period of 
time between the date of the adjudication and the 
date of the annulment. The plaintiff is not en- 
titled jo exclude the whole of the period between 
the presentation oP the petition and the annulment 
of the adjudication on the legal fiction that the 
adjudication relates back to the date of the pre- 
sentation of the petition. A. I. T?. 1930 Mad. 

290=1930 M. W. N. 49=43 L. W. 520=101 Ind. 
Cas. 180. 


S. 78 (2)— Scope. 

S. 78 (2) was intended to incorporate th 0 prin- 
ciple of S. 14, Limitation Act, so as to meet the 
situation which is likely to arise frequently 
in insolvencies. That principle operates to enable 
a person who was prosecuting with due diligence 
another proceeding founded upon the same cause 
of action in another Court, to exclude the time 
during which he was so prosecuting that proceeding. 
Want of diligence, and failure to do what could 
bo done to recover th c debt in spile of the insol- 
vency, that is to say, a failure to prove for the 
debt, would deprive a party of the benefit of the 
section. A.I.E. 1940 Mad. 710=1940 M.W.N. 
500=51 L.W. 097=(1940) 2 M.L..T. 17=T.L.- 

E. (1911) Mad. 136=193 Ind. Cas. 705. 

S. 78 (2) — Scope — Execution application — 


Extent of benefit . . 

The language of S. 78 (2) is comprehensive 

enough to affect and control the computation of 
*j,c period of time limited, whether by 8. 48, C. 
P. Code, the Limitation Act, or any other statute. 
The time during which the insolvency was pending 
must be excluded in computing the period of limi- 
tation for execution of a decree by whatever statute 
^, a t period might have been fixed. Within the 


oularged time so obtained, it is open to the decree- 
holder to make any number of applications each 
one of which again has to be tested by reference 
to Art. 182, Limitation Act. A.I.R. 1939 Mad. 
270=1 . L.R. (1939) Mad. Gll=48 L.W. 881= 

1938 M.W.N. 1255=183 Ind. Cas. 337. 

S. 78 (2) — Limitation, meaning of — C. P. 

Code, S. 48. 

If the law fixes a period of time after which a 
suit, or other proceeding is not to be entertained by 
the Court, the period so limited is etymologically 
a period of limitation and as such, S. 48, C. P. 
Code does not enact a rule of limitation and it is 
in ti e seuc.e that this expression lias been used in 
8. 78 (2), Provincial Insojlveny Act. A. I. R. 

1939 Mad. 270=48 L.W. 881=1938 M.W.N. 1255 
= I . L . R . (1939) Mad. 011=183 Ind. Cas. 337. 

S. 78 (2)— Scope— C. P. Code, S. 48. 

The words ‘*the period of limitation prescribed 
for any suit or application for execution of a de- 
cree'’ in 8. 78 (2) are general and comprehensive 
and include the period of time prescribed in S. 48, 
C. P. Code. A.I.R. 1932 Oudh 09=8 O.W.N. 
3180=134 Ind. Cos. S78=7 Luck. 397. 

-S . 78 (2) — Adjudication of creditor. 

Time cannot b e excluded under S. 78 (2) in cases 
in which it is the creditors or decree-holders wlioi 
were insolvent and who after the orders of annul- 
ment institute a suit or file application for execu- 
tion 12] Ind. Cas. 485=1929 M.W.N. 309=30 
M.L.W. 327= A. I .R. 1929 Mad. 715. 

3. Sub-S. (2) — Exclusion of time. 

— ; — S. 78 — Period between the adjudication of a 
Hindu father and its annulment — If can be exclud- 
ed for purpose* of execution against his ions, of a 
decree against the father and sons. See HINDU 
LAW— FATHER. (1947) 1 M.L.J. 85. 

S. 78 — Debt alive against father is alive against 

son in absence of special circumstances. 

In a joint Hindu family, when the debt is alive 
against the father, if is alive against the son in the 
absence of special circumstances, such as when creat- 
ed by a renewal after the partition between the 
father and son, or perhaps the position when the 
1‘: tlicr and son were both defendants and the father 
alone was an insolvent against; whom limitation is 
saved under 8. 78. A.I.E. 1943 Mad. 94=1942 
M.W N. 470=207 Ind. Cas. 124. 

S. 78 (2) — Exclusion of time under, for suit 

or application for execution of decree by creditor 
— Limits — Annulment of adjudication and order 
under S. 37 vesting the insolvent’s estate in the 
Official Receiver for administration for the benefit 
of thc creditors — Formal ord e r closing proceedings 
passed nine years thereafter — Period between date 
of the closing of the proceedings, if can be exclud- 
ed — Limitation Act (9 of 1908), S. 15 — Applica- 
bility. 

'Her the passing of a decree on 25th February. 
1933, for a particular amount and costs, the judg- 
ment-debtor was by an order of adjudication passed 
on 4th JulV. 1933. adjudged insolvent. As the 
insolvent filed to apply for his discharge within 
the time allowed, on a creditor’s application the 
Court, on 21st November, 1934 annulled the order 
of adjudication and under 8. 37 of the Provincial 
Insolvency Acf passed ao ordqi; vesting the insole 
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vent’s property in the Official Receiver for ad- 
ministration for the benefit of the creditors. The 
decree-holder tendered proof of his debt on 12th 
April, l£f35, which was accepted by the Official 
Receiver. The Official Receiver realised some of 
the assets of the insolvent and on 10th May, 1940, 
paid to the creditors a dividend. On 12th Febru- 
ary, 1943, the Subordinate Judge passed an order 
closing the proceedings. The Official Receiver, how- 
ever, still had in his possession some amount belong- 
ing to the insolvent, and on 9th December, 1943, the 
decree-holder applied for execution of his decree by 
the attachment of this amount. On an objection 
that the decree was barred by limitation, the decree- 
holder iontc n ded that lie was entitled to exclude the 
entire period between the date of the order of ad- 
judication and the final order closing the proeed- 
jngs: 

77c W, that the order of the 21st November, 1934, 
was an order annulling the adjudication under the 
Act and as it was the date of that order which was 
material, the application for execution was hapless- 
ly timc-b.irred. The fact that an order had been 
passed under R. 37 of flic Act vesting the insolvent’s 
property in the Official Receiver had no bearing on 
the point. It could not pro lude the decree-holder 
from applying for execution and even assuming that 
lie would require the leave of the Insolvency Court 
to proceed against the assets in the hands of the 
Official Receiver, that would not affect the position. 
Nor could R. 15 of the Limitation Act help the de- 
cree-holder inasmuch a* there was no specific stay 
of the execution of the decree. I.L.R. (1917) 
Mad. fUU— 0U L.W. 15=1947 M.W.N. 38=A.I. 
R. 19-17 Mad. 238= (1947) 1 M.L.J. 4. 


S. 78 (2) — Suit against insolvent filed without 

leave of Court after th c date of filing of the peti- 
tion for adjudication — Suit decreed after adjudica- 
tion without any objec ; ion on the part of the in- 
solvent — Subsequent annulment of adjudication — 
Application by decree ho!d e r to execu.e hii decree 
— Picas lhat decree was nullity and that time bet- 
ween adjudication and its annulment cannot b e 
excluded — Sustainability. 


A person w s adjudicated an insolvent on 2nd 
Oi-tolicr. 1931. on :t petition filed 0,1 '-’.Ud January, 
1931. A creditor had tiled a suit against the in 
solvent on 21th February, 1931 without leave of 
the liiHolwiiev Court and it w. s decreed on 12th 
December. 1931. The adjudication was annulled 
on 15th July, into. The decree-holder filed a 
petition to exrente bis derive on 9th Decombei , 
1913. On the contentions by the debtor that the 
decree was a nullity as no le vc was obtained and 
that the petition w; s boned by time «s the benefit: 
of R. 78 (2) of the Provincial Insolvency Aon 
would not be available inasmuch as the decree in • 

obtained after adjudication: 

Jf ( hl that when once the adjudication was a«- 
u nlled unconditionally, it is as if there was no ad- 
judical inn at all at any time and tl.civforc the 
ilccnv obtained in |be suit filed without leave was 

As the debt, was incurred prior to the filing of 

flic* petit ion in insolvency* tl*c mvro t,,a * 

decree ivns passed after the adjudication would not 
make it a debt incurred after the adjudication. 
As it was a provable debt and was in fact proved 
there is 110 reason for not giving the decrco-hohler 
the benefit of S. 78 (2) of the Provincial Insol- 


vency Act. 1947 M.W.N. 756=60 L.W. 812=3 
(1947) 2 M.L.J. 572. 

S. 78 (2) — Acknowledgment during insolvency 

— Period from date of acknowledgment to date of 
order of annulment to be excluded. 

Under S. 78 (2), where an ord e r of adjudication 
has been annulled under the Act for computing tho 
period of limitation prescribed or any suit which 
might have been brought but for the order of ad- 
judication, the period from the date of the order 
'of adjudication to the date, of the order of annul- 
ment shall be excluded. Where, therefore, there 
is an a 1 knowledgmcnt of a debt during the insol- 
vency proceedings, the plaintiff creditor is enti- 
tled to exclude the period from the date of acknow- 
ledgment to thc dr to of the order of annulment 
in computing the period for limitation for a suit 
based upon the acknowledgment. A. I. R. 1945 
Mad. 2 15= (194 5) 1 M.L.J. 298=1945 M.W.N. 
209 (2) =58 L.W. 169. 

S . 78 (2) — Execution — Limitation — Exclu- 
sion of time during which judgment-debtor was 
adjudicated insolvent. 

A 11 application for execution of a decree was made 
on February 20. 1922. The judgment-debtor applied 
for being adjudged an insolvent on July 3, 1922. He 
was adjudicated but the orler of adjudication was 
annulled on December 7, 1927. A fresh application 
for execution was made on April 5, 1930: 

IJcUl, that lh e applicant was entitled to the exclu- 
sion of the period between February 20, 1922, and 
December 7, 1927, under S. 78 (2), and the applica- 
tion was not time-barred. 131 Ind. Cas. 252. 

S. 78 — Right to exclusion of time — For exe- 
cution against — Property and person. 

No doubt the period from tho date of the adjudica- 
tion to the dale of annulment cannot be excluded 
under S. 78 in ease of an execution of a decre 0 un- 
lew the debt to which the decree related was proved 
in Insolvency. Where, however, the application for 
execution is directed against the person of tho judg- 
ment-debtor and not against his property movable or 
immovable the decree-holder will, if he applies prom- 
I . j 1 v afi,.r 1 ho cessation of thc protection order, bo cn- 
jiilVcl t,» the exclusion of the period during which the 
protection order was in force. 1931 A.L.J. 39= 
126 Did. Cas. 16=A.I.R. 1930 All. 580. 

S. 78 (2) — Failure to act under S. 28 (2). 

Where the permission to execute under S. 28 (2) 
w s one that was not only not acted upon but on 
which it was in the circumstances impossible to act. 

J7<?<7, that such permission was ineffectual to ex- 
cb’de the unfettered operation of S. 78 and that the 
period between the adjudicaton and annulment should 
i,e deducted from the period allowed for limitation. 
88 T ml Cas. 544=23 A.L.J. 975=6 L.R. A. (Civ.) 
535= A. I. R. 1925 All. 735. 

4. Sub-S. (2) — Who can invoke. 

S. 78 (2) — Suit brought by insolvent. 

R. 78 (2) applies only to a suit, or application 
for the execution of a decree (other than a suit or 
application in respect of which the leave of the 
Court was obtained under sub-S. (2) of S. 28,. 
which might have been brought or made but for 
the making of an order of adjudication. This sec- 
tion is not intended to extend tho period of limi- 
tation for a suit or application brought by the iuaol- 
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vont himself, and it is inserted purely for the bene- 
fit of creditors who are prevented from proceeding- 
against him by the order of adjudication. A. I. It. 
1936 N*.g. 117=1. L.R. (1936) Nag. 41=163 Ind. 
Cas. 127. 

S. 78 (2) — A person, who brings a suit against 

an insolvent before the adjudication is annulled, is 
not entitled to exclude time under S. 78. A.I.R. 
1928 Mad. 977, Foil. 121 Ind. Cas. 485=1929 

M. W.N. 369=30 M.L.W. 327=A.I.R. 1929 Mad. 
715. 

S. 78 (2) — Who can invoke. 

The benefit of S. 78 can only be invoked by a party 
who wants to proceed against an insolvent after the 
adjudication has been annulled. So long as the in- 
solvency proceedings are pending the period of limi- 
tation is suspended, provided the claim was not bar- 
red on the day of adjudication, and if the order of 
adjudication is annulled, the right to proceed against 
the insolvent would ' revive and the period during 
which the insolvency proceedings were pending would 
be excluded if the person wishes to proceed against 
the insolvent or his property. (1914) 2 Ch. 68, Foil. 
114 Ind. Cas. 227=28 M.L.W. 352=1928 M.W. 

N. 536=51 Mad. 862= A.I.R. 1928 Mad. 977=55 
M.L.J. 661. • 


5. Sub-S. (2), Provi o — Debt provable but 

not proved. 

S. 78 (2) — Mortgagee not proving his debt in 


— • - — v — ' *_*-*_» » ^ 

insolvency — Suit for money claim against debtor 
after annulment of adjudication — Limitation — 
Right of mortgagee to exclusion of period from 
date of order of adjudication to the date of the 
order of annulment. 

A mortgage executed on 8th June, 1931, was re- 
payable on 13th July, 1932. The mortgagor was aj- 
jud K ed ineov’vcnt on 3rd January, 1933, but the ad 
Indication was annulled on 27th August, 1943 A 
legatee of th c mortgagee filed a suit on 13th July; 
1944, for a money decree, having given up his secu- 
rity. On a question of limitation: 

jjehl : Except where a secured creditor realises hi s 
security or relinquishes it or values it, he is notJ 
bound ’to prove his debt in the insolvency of Ins deb- 
tor The mortgage debt is not provable in insolvency 
and the plaintiff is entitled to have an exclusion rf 
the period from the date of the ord c r of adjudication 
to thc date of thc order of annulment in computing 
the period of limitation for the suit. 61 L.W. 574 
= 19-18 M.W.N. 633=A. I. R. 1949 Mad. 273— 
(19-18) 2 M.L.J. 256. 

Ss 78 (2) and 49 — Operation of S. 78 <2), if 

confined only to cases of debts proved according to 

S 4Q Statement filed in Court by debtor under 

S 13 of the Act, if can amount to proof of the 
amount actually owing under a decree. 

The operation of S. 78 (2) of the Prov.nein! In- 
solvency Act in not confined to the n- rrow limits of 
S. 49 of the Act, hut eon be applied where there 
exists on the record of the Insolvency Court suffi- 
cient evidence to establish the debt due Which the In- 
solvency Court was bound to accept . It must, of 
course ‘ he proof before the Insolvency Court . Tn 
execution of ? a money decree of Sep, einber 1927, the 
judgment debtor was arrested in December, 1935; and 
liberated on his undertaking to apply for adjudica- 
tion in insolvency. He was on his own application, 

1 2— P. V. D.— 93 
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eventually adjudicated in September, 1936, but. 
the adjudication was annulled in Septemb r, 
1940, as the insolvent had failed to apply for his 
discharge withiil the stipulated period. The 
decree-holder, who though he had not tendered 
proof of his debt to the Official Receiver, applied 
fin December, 1942, for the execution of his decree 
claiming to be entitled to the benefit of S. 78 (2) 
of the Provincial Insolvency Act. It was pie d d 
in bar of exertion that the case fell within the 
proviso to sub-8. (2) of S. 78 as the decree- 
holder had not proved his debt in insolvency. 

Held, that in the circumstances, as there was no 
proof of the insolvent’s debt to the dccree-hold?r 
in the insolvency proceedings, the latter wa« not 
entitled to the benefit of S. 78 (2). Even if the 
insolvent had in his statement filed under 8. 13 of 
the Act given the particulars of the decree that 
would not in itself .-mount to proof of the amount 
actually owing under the decree. If the Official 
Receiver, whose duty it is to settle the list of cre- 
ditors, had included the decree-holder in «uch 1 st 
and shown the amount due to him, the Court would 
jbe justified in holding that the debt had been prov- 
ed, but that was cert inly not so in the present 
case. I. L.R. (1947) Mad. 665=1947 M.W N. 
85=60 L.W. 53=A.I.R. 1947 Mad. 331=(1947 > 
1 M.L.J. 50. 

S . 78, Proviso — Construction — "Not pro . ed” 

— Meaning of. 

Th e words “not proved’’ in the proviso to S. 
78 of the Provincial Insolvency Act cannot be rer.d 
ns meaning “not proved for rny reason and in 
any circumstances whatever’’; the words must h© 
'united to cases of debts failing to he proved eith**- 
«) because the decree-holder h-s not availed !n.*J- 
self of the directions given in 8s. 49 and 33 of *he 
Act, or has in some other way not done what ho 
Wight to do by way of proving bis debt, or ( b ) be- 
cause tlie Court has p ssed orders rejecting a debt 
put forward by creditor or has definitely held su U 
debt, not. to be proved. 49 Bom. L.R. 671=A.I. 
R. 1948 Bom. 112. 

Ss. 78 (2), Proviso and 37 — Debts to wbPh 

the Proviso to S. 78 will apply — Vesting in Offi- 
cial Receiver under S. 37 — If con inue-. th-» in ol- 
vency proceedings — Exclusion of 'imp between 
date of adjudication and an-ulment — Wh“n allowed 
— Proof of debt after annulment when property 
was vested in Official Receiver under S. 37 — Proof 
of debts before him — Saving of time. 

The proviso to S. 78 of the Provincial Insolvency 
Act refers only to thp debts proved during the pen- 
dency of the insolvency proceedings, i.e., from tho 
date of the order of adjudication In thc date <f t’'e 
order of annulment and the Act contemplates proof 
of debts only during such period. Thc in«o’ven y 
proceedings come to an end with the -nnulinent n "d 
the subsequent vesting in the Offi ml Receiver n-'d r 
8. 37 of the Act has not the effe t of continuing 
thc insolvency proceedings. A final decree was 
passed against a debtor on 19th December, 1929. 
The debtor was ed indeed insolvent on 30th March, 
193ft. The adj vPcetion was annulled under R 43 
Of the Provinci 1 Insolvency Act on 7th December 
1942, and subsequently on 26tli M rch, 1943, an affi- 
davit was filed on behalf of X the lo"«l representa- 
tive of the dccree-hoMer in »he Subordinate Judge’s 
Court alleging in th c application for bringing X 
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011 record as tlie legal representative that an amount 
of Its. 1,600 was due to him by the insolvent under 
the decree of 1927. In an appeal by X against 
*>>a order of annulment of adjudication of the deb- 
tor, th© order of annulment- was confirmed but the 
property of th e debtor was directed to vest in the 
Official Receiver for one year from 9th December, 
1942, under S. 37 of the Provincial Insolvency 
Act. On Ilth October, 1943, X for the first time 
filed an affidavit before the Official Receiver prov- 
ing his claim and the Official Receiver admitted 
the same on the 25th November, 1943. On 16th 
April, 1943, X filed an execution petition more than 
13 years after the final decree in favour of his 
father. The petition was dismissed as not press- 
ed on 4th October, 1943. Then another execution 
was filed on 6th December, 1944. On a question of 
limitation, 

Held, the affidavit filed on behalf of X on 26th 
March, 1943, cannot be considered to be proof of 
,the debt as it was filed after the date annulment. 
Th 0 vesting under S. 37 not having the effect of 
making the insolvency proceedings pending during 
such period, X’s debt cannot b e said to b e proved 
before the annulment. The appointee und e r S. 
37 had no right to accept proof of the debt and as 
itlicre was no proof of X’s debt during pendency 
of the insolvency proceedings, the proviso to S. 73 
of the Provincial Insolvency Act. will not apply to 
save execution of the decree. 1949 M.W.N. 155 
— A.T.R. 1949 Mad. 683=(1949) 1 M.L.J. 209. 

S. 78 (2), Proviso — “Proved” — Affidavit filed 

after annulment of adjudication — If proof of debt 
for purposes of_S. 78 (2). 

The filing of an* affidavit of proof after the annul- 
ment of adjudication is not a proof of the debt 
within the meaning of the proviso to S. 78 (2) of 
the Provincial Insolvency Act. 12 Cut. L.T . 62 
-13 B.R. 481=231 Ind. Cas. 17=A.I.R. 1947 
Pat . 199. 

S 78 (2), Proviso— “Proved”— Certified copy 

of decree — If proof of decree-debt— Mode of proof 

in S. 49— If exhaustive „ 

A certified copy of a decree which is legally ac- 
ceptable in evidence is proof of a decree-debt; and 
when such :• copy is tendered to the Receiver in in- 
solvency, the decree-debt is “proved” within tli e 
meaning of the proviso to S. 78 (2) of the Pro- 
vincial Insolvency Act. S. 49 of the Act provides 
only one of the modes in which a debt may be 
proved. Tt is open to the ereditor to prove bis 
debt in anv other mode. 25 Pat. 447=12 Cut.D. 
T. 53=13 P R. 479=231 Ind. Cas. 14= A.I.R. 
1947 Pat. 161. 


S. 78 (2), Proviso— Affidavit filed subsequent 

to the annulment of adjudication if proves a debt 
under S . 78 (2) . 

Affidavit filed subsequent to the date of the an- 
nulment of adjudication under S. 43 does notf 
prove a debt under proviso to S. 78 (2). 

12 Out. L.T. 62. 

Ss. 78 (2), Proviso, 33, 49— Proof of debt — 

S. If) provides only 0110 niode of proof of dent 
Judgment debtor adjudicated insolvent— Receiver 

appointed — Decree-holder forwarding to him certi- 
fied copy of decree accepted as proof of debt by 
receiver — Decree-holder accepted as scheduled cre- 
ditor — No schedule contemplated l»y S. 33 prepared 
as proceedings were annulled — Certified copy of de- 


cree held was proof within Section — S. 33 held 
sufficiently complied with and debt was proved 
within proviso. (1946) 12 Cut.D.T. 53. 

S. 78 (2), Proviso — Word “proved”, meaning. 

explained . 

The word “proved” in tlie proviso to S. 78 is 
u$ed, not in its ordinary sense under the Evidence 
Act but in its technical insolvency sense and for the 
purpose of this proviso, a debt is “proved” when 
those steps in respect of it which are prescribed by 
S. 49 (1) have been taken. The word “proved” 
in the proviso is in relation to a provable debt,, 
satisfied when, to use the words of S. 49, a proper 
“affidavit verifying” it has been delivered or 
sent by post in a registered letter to the Court. 
A.I.R. 1940 All. 494=1940 A.W.R. 454=191 
Ind. Cas. 799. 

S. 78 (2), Proviso — Proof of debt — Meaning 

and nature of. 

Befor e a party can claim the benefit of the exclu- 
sion enacted by S. 78, two conditions have to be 
satisfied. The suit or application in which limita- 
tion is p’eaded must be in respect of a debt provable- 
under the Act and it must also have been proved 
under the Act. Proof of debt in insolvency means 
that kind of proof only which entitles a creditor to 
have his name entered in the schedule and none 
oth e r. Evidence given to make out that a petition- 
ing creditor is qualified to apply to have the debtor 
adjudicated insolvent is not proof in insolvency, and 
unless lio tenders proof of his debt in the manner 
indicated by S. 49, his name cannot entered in the 
schedule; and, however true his debt may be he 
cannot he allowed to come in for a dividend. Nor 
can he be permitted to claim in a suit for the re- 
covery of the debt after annulment of the insol- 
vency an exclusion of the time during which the in- 
solvency remained pending if he had not proved the 
debt in the sense explained above. A.I.R. 1949- 
Mad. 716=1940 M.W.N. 566=51 L. W. 697= 
(1940) 2 M.L.J. 17=1. L.R. (1941) Mad. 136= 
193 Ind. Cas. 705. 
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included in schedule in petition for insolvency. 

The debt is not proved under the Provincial In- 
solvency Act by its mere inclusion in the schedule- 
<>f debts filed by the insolvent a<long with his insol- 
vency petition. Such a debt as this is at the most 
debt “provable” in the insolvency. A.I R 1038 

4S0 1 ' 142=(:037) 2 M L J - *83=174 Ind.' Cns. 




S. 78 (2) — Debt due on bond — Mere state- 
ment in insolvency petition, whethe r amounts to 
proof . 

The proof of debts referred to in the proviso to 
S. 78 refers to proof under S. 33 and a mere- 
statement of a debt under S. 13 (d) in an insol- 
vency petition, even though not denied by a cre- 
ditor, will not amount to proof under the Act and 1 
lienee, will not save limitation ' under S. 78 (2)- 
Debts may be proved other than by the method al- 
lowed by S. 49, t.e., they may be proved in the- 
ordinary way, and deeds and documents may be- 
produced ns well as oral testimony to prove a debt 
if tlie creditor does not wish to avail himself of 
the summary method allowed by S. 49; but, whe- 
ther the method allowed by S. 49 is followed or 
not, there must bo some proof of a debt after th» 
order of adjudication as required by S. 33. A.T. 
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R. 1934 Nag. 282=31 Nag.L.R. 101=153 Ind. 
Cas. 533. 

S. 78 (2) — Judgment-creditor sending proof 

of debt — Annulment of adjudication before entry 
of debt in schedule — Exclusion of intervening 
period in computing limitation to execute decree. 

A deer e e for money was granted against the ap- 
pellant on 29th January, 1925, and an application 
to execute the same was made in June, 1925 bub 
dt was not prosecuted because the judgment-debtor 
had been adjudicated an insolvent. The applica- 
tion for execution, however, remained pending and 
was dismissed on 28th May, 1930. In the mean- 
time, the order of adjudication was annulled on 
13th May, 1927, and another application for exe- 
cution of the decree was made on 16th October, 
1928. It was found that all that was necessary, 
therefore, for the respondent to prove his debt 
was done by him but it appeared that the Official 
Receiver did not formally include the debt in the 
schedule of debts prepared by him: 

Held, that it must be held that the respondent 
had proved his debt as that term is used in S. 78 
(2) by having done all that was necessary to( 
prove it and in the absence of a decision refusing 
to admit his debt, it must be assumed that the 
debt was proved and, therefore, th e respondent 
was entitled to the exclusion of the period bet- 
ween the date of adjudication and its annulment 
and the Inst application was not time-bnrred. 
A.I.R. 1933 Lah. 101=142 Ind. Cas. 644. 


S. 78 (2)— Condition necessary for deducting 


In order that a creditor may be entitled to exemp- 
tion of the period between the order of adjudica- 
I 1 order of annulment, it is necessary 

that the debt must have been proved, that is to nay, 
l l riave been either a formal order proving 
Se debt or any proceedings rvhieh, by necessary 

implication, ar 0 tantamount to such J- 

R. 1932 Lah. 173=32 P. L. R. 905-135 ina. 

Cas. 194. 

s 78 (2), Proviso— Proof of debt by other 

modes . 

Whore a decree that the creditor seeks to execute 
is obtained subsequent to the ^solvent s adjucU- 
oation and it is obtained not only against the in- 
solvent but also against the Official Receiver who 
was pleaded as a party, although the Act pro- 
vides a formal mode of proving a debt . which . has 
not been adopted by the creditor, yet the d e bt is 

proved and tbe proviso to S . ^ ' 

inn Tm i Cas 341=33 Mad. 243=31 M.L.w. /o 

= 1930 M.W.N. 408=A.I.R. 1930 Mad. 356=58 
M.L.J. 170. 

__ g 78 (2), Proviso — Proof of debt by acknow- 

le e gm 40 n o'n.ly specifies a simple mode of proof of 
the 'debt but does not exclude any other mode of 
proof, and where, therefore, the debt to the dccrcc- 
holder was proved in the insolvency proceedings, 
according to the statement of the insolvent that 
a decre had been obtained against him, the d e bto 
must bo taken to have been proved within tho 
proviso to S. 78. 114 Ind. One. 415=48 O.L.J. 

574=A.I.R. 1929 Cal. 159. 


6. Retrospective operation of section. 

S. 78 — Retrospective operation. 

Retrospective effect may be given to 8. 78 as it 
relates merely to procedure and not any substan- 
tive right. 80 Ind. Cas. 376=18 M.L.W. 808= 
1923 M.W.N. 746=A.I.R. 1924 Mad. 400=45 
M.L.J. 844. 

7. Suit filed after limitation and before annul- 
ment of adjudication — Proc e dure. 

S. 78 — Limitation for proving debts — Whe- 
ther ceases to run during pendency of insolvency 
proceedings— Suit to recover debt after limitation 
but before annulment of adjudication — Procedure. 

For proving debts, limitation ceases to run dur- 
ing the pendency of insolvency proceedings. 

Where a creditor of an insolvent instituted a 
suit after the period of limitation but before annul- 
ment of the adjudication order, the Court should 
not dismiss th e suit but permit the creditor to 
withdraw the suit with liberty to sue again if so 

advised. A.I.R. 1933 Rang. 75=146 Ind. Cas. 
124. 


— -S. 79 — Failure to frame rules — Effect. 

The failure of the Court to frame rules as re- 
quired by 8. 79 cannot override tho provision of 
the law which exempts an insolvent from liability 
for his debts prior to the date of his insolvency on 
has obtaining a discharge. In the abs e nce of such 
rules, the provisions of the C. P. Code apply to 
insolvency proceedings in view of 8. 5, Provincial 
(Insolvency Act. A.I.R. 1932 Sind 39=25 8.L. 
R. 422=136 Ind. Cas. 815. 


~ 7 S ’J 9 T*'£ es frame d by Lahore High Court 
under S. 79, R. 3 — Joint Hindu family firm as 
such, if can be adjudged insolvent. 

R. 3 of the rules framed by the Lahore High 
Court under S. 79, Provincial Insolvency Act 
merely prescribes the procedure which is to be 
followed in proceedings under the Provincial Insol- 
vency Act. It docs not lay down any rule of 
substantive law. The question whether a joint 
Hindu family or th 0 business carried on by it, can 
or cannot b e adjudicated insolvent is not a question 
of mere procedure but is one of substantive law. 
It is, therefor, not covered by R. 3, and that rule 
cannot have the effect of impliedly providing for 
tho adjudication of a joint Hindu family as such 
nr of its trading business as insolvent. A.I.R. 
1940 Lah. 462=1. L.R. (1941) Lah. 55=43 P. 
L.R. 363=192 Ind. Cas. 532. 


S. 79 — Adjudication against firm — Object of 

legislature. 

It is clear from 8. 79 (2) (c), Act 5 of 1920, 
that tho Legislature contemplated orders of adjudi- 
cation being passed against firms. Moreover, a 
firm is not a separate legal entity; nor it is a dis- 
tinct person. It is mer e ly a shorthand form for 
collectively designating all the partners in a firm, 
and an order of adjudication passed against the 
firm is an order against individual partn 0 rs who 
constitute it. 119 Ind. Cas. 735=A.I.R. 1929 
Lah . 447 . 


S. 79 — Rules under R. 5 — Publication of order 

fixing date of hearing of petition under S. 19 (2), 
only in Government Gazette, if enough. 

R. 5 framed under 8. 79 nowhere provides that 
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mere publication of the notice of order fixing date 
of hearing of petition under S. 19 (2) in the 
Official Gazette will be e n ough. It distinctly pro- 
vides tli t a copy of the notice should also be 
forwarded by registered letter to each creditor. 
Where the creditor has received no notice of cither 
the application or the date of the hearing, tli© 
ICourt must allow his petition for setting aside the 
insolvency order passed ex parte and re-hear the 
matter. Mere publication in the Government 
Gazette of the notice is not enough. In such a 
case, the question of prejudice is irrelevant. A. 
I.R. 1940 Pat. 023=6 B.R. 567=187 Ind. Cas. 
794. 

S. 79 — Rules framed by Allahabad High Court 

— Necessity for modification. 

It is desirable to modify R. 34 framed by the 
Allahabad High Court under 8. 79 to the extent 
that at least some advertisement might appear in 
a local newspaper and tl>- 1 some steps might be 
taken to proclaim the insolvency proceedings by 
beat of drum in the locality in which th© insolvent 
resides. A. I. R. 1933 All. 600=1933 A.L.J. 
1340=55 A. 636=146 Ind. Cas. 765. 

S. 79~Bom.H.C. Rules — Rule 27 (4). 

An application not accompanied by deposit required 
under the rules cannot be dismissed but deposit should 
be ordered to l>c made in a certain time. 80 Ind. Cao. 
482=26 Bom.L.R. 432= A. I.R. 1924 Bom. 472. 

S. 79 — Application for adjudication by 

partner of firm — Effect — Scope of. 

Where ar application for adjudication is made by 
one of the partners of the firm on behalf of the firm 
and flic application complies with the provisions of 
O. 30. C. P. Code, the order of adjudication against 
llio applicant i s an order against the firm and against 
each and cvcrv partner in that finn. 107 Ind. Cas. 
4*12=23 S.L.R. 63= A .I.R. 1928 Sind 114. 


S. 79 — (1907), S. 51 — Notice to agent is 

notice to the principal — Waiver of irregularity 
when implied. 

Where an agent \v;u under a power of attorney 
from principal authorised” to defend all suits, appeals 
and acting and generally to act for him and to .lo all 
things and acts that may he necessary for the dis- 
charge of agent s duties” 1 * was held that service of 
notice of insolvency proceedings on him is as effectual 
as it was on the principal. If therefore the 
agent appeared and filed a counter-petition without 
objecting to the manner rr time of service he is 
deemed to have waived anv irregularities in the 
giving of notice. A debtor who gets notice 01 hear- 
ing served on his authorised agent cannot comp am. 
that 1.' d d not also receive a similar notice 39 Mart. 
693=29 M I..J. 788=3 L.W. 13=0916) M.W. 
N. 12=31 Ind. Cas. 583. . 

Sr 80. 75 (U— (1907V Ss. 52 -*6 (1) and 

23— Official Receiver, if a Court subordinated to 

An Official Receiver is not a Court siibord»naiC to 
the District Court within the menn.ng of b. 40 U) 
Prov. Insol. Act. 40 Mad. 7o2=32 M.L.J. 449- 


39 Ind. Cas. 429. 

S 82 (b)— Order under — Appealability. 

The assignee of a decree, during pendency of Ins 
also Wed an application in insolvency 
against the judgment -debtor who was an agriculturist. 
On j udgtiH-nt -dt ht or’s contentions that the application 
was harred under S. 82 (b) of the Prov. Insol. Act, 


the Subordinate Judge dismissed the application for 
want of jurisdiction. On appeal to the District Court, 
the Assistant Judge held that the Subord.nate Judge 
had jurisdiction and remanded the case. In a revision 
application *He judgment-debtor contended that no 
appeal to the District Court lay under S. 33: 

Held , that although under S. 33 no appeal was 
competent, under S. 53 a revision was competent oix 
a question of legality or propriety of any older pass- 
ed by Subordinate Judge in any matter tailing under 
Chap. IV of Dckkhan Agri. Relief Act. .. The 
question before Assistant Judge was a question of 
jui isdiction of the trial Court and could, thtr.cfcre, 
form the subject-matter of a revision. The order 
of the Assistant Judge could, therefore, be regarded 
an oider in revision and dealt with by the High 
Court. A. I.R. 1945 Bom. 374=47 Bom.L.R. 354 
=I.L.R. (1945) Bom. 518. 

S. 83. See PROVINCIAL INSOLVENCY 

ACT. S. 9. 

S. 83 — Agra Tenancy Act, rights under — 

Not affected. 

By S. 193 of the Agra Tenancy Act, Ch. 20 of 
C. P. Code of 1882 is made inapplicable to pro- 
ceedings under the Tenancy Act. By S. 56 of the 
Provincial Insolvency Act, 1907, Ch. 20 of Gvil P. 
C., 1882, was repealed and it wa s enacted that re- 
ferences, to Ch. 20 should be construed as applying 
to Prov. Insolvency Act of 1907 Hence P'ov. 
Insolvency Act of 1907 does not apply to proceedings 
under Agra Tenancy Act of 1901. Hence S. 16 
(2) of Act JII of 1907 does not not bar a suit fur 
arrears of rent against a tenant of occupancy bolding, 
although the tenant is an undischarged bankrup*. 34 
All. 121, overruled. 62 Ind. Cas. 897=43 All. 510 
= 19 A.L.J. 439= A. I.R. 1921 All. 13 (F.B.). 

PROVINCIAL SMALL CAUSE COURTS ACT 
(9 OF 1887) — C. P. Code, S. 95 — Compensation 

under, if Court can award. 

An order under S. 95 of the C. P. C. passed by 
a Small Cause Court dismissing an interim attach- 
ment issued by itself is valid and such an order can- 
not be questioned on appeal. 26 Ind. Cas. 3o9 

(Mad). 


Immovable property. . . , _ „ _ 

For the pm poses of the Provincial Small Cause 
Court Act the definition in the General Clauses Act 
of immovable property will apply. So standl "S 
crops arc immoveable property. 25 A. 564 and 14 A. 
30, foil. 9 Ind. Cas. 133 (Cal.). 


S 4— No distinction exists between a Small 

lause Court Judge and a Court which has Small 
laiisc Court powers. A I R . W5 AJ|. 690- 193a 
l.L.J. 511 = 1935 AAV.R. 433=157 Ind. Cas. 122. 

S 8 (2) — In matters assigned to him Addi- 

onal Judge has got same powers as those or 
udge — Complaint by him held good — cr. r. 

ode (1898), S. 165. _ M 

A warrant was issued by the Judge, Small Cause 
Jourt, and it was handed over to the bailiff' under 
is orders. The alleged obstruction by the petitioners 
lien took place and was reported to the Judge of the 
lourt. He ordered the usual notice to issue to tho 
arsons who caused the obstruction to show cause 
vhy they should not be prosecuted under S-MT 

’cnal Code. Wlicn this had been don \ ,ht . 

ngs were made over by the Judge to the Add.t.enW 

wlgc for disposal. The latter Judge after due 
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enquiry decided to prosecute the accused and at his 
instance they were prosecuted and ultimately con- 
victed under S. 186, Penal Code. It was urged 
that the bailiff of the Court to whom the alleged 
obstruction was caused being suboi dinate to the Judge 
of Small Cause Court and not the Additional Judge, 
the latter could not, under *S. 195, Criminal P C., 
order his prosecution: 

Held, that the Additional Judge had ihe same powers 
as the Judge in the matter which had been assigned 
to him by the Judge and therefore a complaint by the 
Additional Judge was a good complaint and con- 
viction thereunder shou’d stand. A ’-R. 1931 Lan 
530=32 Cr.L.J. 964=33 P.L.R. **01=13 Lab. 16 

= 132 Ind. Ca A 842. 

S. 11 — Reference to High Court. 

A Single Judge of Small Cause Court can make 
a reference to the High Court; S. 11, Provincial 
Small Cause Courts Act extends rather than restricts 
the power o' a Provincial Court of Small Causes to 
to make a reference under S. 113 and O. 46, R. 1, 
Civil P. C. A.I.R. 1937 Sind 318=172 Ind. Cas. 

805 

S. 15. 

See also (1) C. P. Code, S. 7. 

(2) PROV. SMALL CAUSE COURTS ACT, 

S. 16 AND SCH. II. 

1. Suits Cognizable. 

2. Suits not cognizable. 

3. What determines jurisdiction. 

4. Miscellaneous. 


1. Suits cognizable. 

S. 15 and Sch. II, Art. 13— Suit by Munici- 
pality to recover arrears of taxes— Jurisdiction 
of Small Cause Court— Bengal Municipal Act, 

S 167 

Under S. 15 of the Provincial Small Cause Courts 
Act the Small Cause Court has jurisdiction to enter- 
tain and decide a suit by a Municipality Jo recover 
arrears of taxes whose value docs not exc.cd Ks. 500. 
where as the p'aint stands it is a simple money c rum 
and the Municipality does not intend m the suit to 
enforce Ihc chaige which is given to it by S. 167, 

Dengal M^cipal ^cond Schedule ct the Act docs 

nof bar the u risdiction of the Small Cause Court mi 
«Kh matters. In order that that article may apply 
the p’aintiff musr be claiming certain dues winch are 
navable to him by reason of his .merest in .’.™iov- 
ahle property. The taxes claimed by the Municipality 

BtSSnsSl 

not by reason of any interest ^ pat 220 

in the immovable property. A. • 

31 The' Question of the jurisdiction of the Court as 
to execution of a decree has no relevance whatso- 
‘ a< to the question whether the Court has 

jTTsdiSon to try the suit. A.I.R. 1950 Cal. 415 
= 54 C.W.N. 416. 

s 15 Sc h. II, Art. 13— Suit for recovery 

of arrears of Municipal taxes. 

A suit for the recovery of arrears of certain 

such as the house and latrine tax 
“ Ml within Art. 23 or any other article 
^t to which S. 15 is to be read, and hence 
*^h a suit is cognizable by a Court of Small 


Causes. A.I.R. 1932 Pat. 220=13 P.L.T. 277 
= 139 Ind. Cas. 104. ' 

S. 15 — Suit against agent for value of tickets 

received and not accounted for is cognizable by 
Small Cause Court. 

The essential nature of a suit for accounts is 
that therein the plaintiff does not pray for a decree 
for a fixed sum of money, but only wants rendi- 
tion of accounts by the defendant fo lowed by a 
decree for the amount found due. Such suits are 
excluded from the purview of Small Cause Courts 
Act. But a suit which is essentially of small cause 
nature does not change its character merely because 
the defendant has chosen to raise a plea of account 
which might some time give rise to the necessity of 
settlement of account. 

The plaintiff had given to the defendant a number 
of admission tickets in connection with a wresting 
match* to be sold on commission. The defendant 
sold these tickets to the public and pocket- 
ed all the money realised thereby. Thus, 

the p'aintiff neither got any unsold tickets back 
from the defendant nor any money on account of such 
tickets as weic disposed of. "The price of the tickets 
was fixed and their number was in dispute. The 
plaintiff brought a suit irr Small Cause Court to 
recover full face value of the total number of tickets: 

Held, that the suit was cognizable by the Court of 
Small Causes. .(1940) 187 Ind. Cas. 480 (Bhopal). 

S. 15, Sch. II, Art. 8— Suit by landlord for 

produce tor period subsequent to 1929 was affected 
by amended S. 3 (1 7b of Bengal Tenancy Act and 
the defendants not being tenants, the suit was ti lable 
by Small Cause Court. A.I.R. 1938 Cal. 707— 179 
Ind. Cas. 263. 

S. 15, Sch. II, Arts. 4, 8 — Suit fc-r ground- 

rent of site situated in town. 

A suit for ground rent of a site situated in a town 
which is neither revenue paying nor agricultural land 
is cognizable in the Small Cause Court. Even 
when there is no contract, the Sma'l Cause Court 
has jurisdiction to award damages for use and occup- 
ation of such land. A.I.R. 1933 Nag. 382=: 147 
Ind. Cas. 839 (1). 

S. 15, Sch. II — Suit for damages for use and 

occupation . 

A suit for damages for use and occupation is cognis- 
able by a Small Cause Court. A.I.R. 1931 Lah. 
501=32 P.L.R. 361=134 Ind. Cas. 289. 

S. 15, Sch. II — Suit for recovery of share 

in ornaments. 

A suit- for the recovery of a sum of money repre- 
senting the price of the plaintiff’s share in certain 
ornaments is cognizable by a Court of Small Causes. 
A.I.R. 1933 Pat. 31 = 11 Pat. 690=14 P.L.T. 269 
= 141 Ind. Cas. 130. 

S. 15 — Compensation for deficiency in land. 

A suit for comp nsation for a part of the land lost 
by purchaser from the vendor is Cognizable by Small 
Cause Court. 100 Ind. Cas. 327=5 Bur. L.J. 206= 
A.I.R. 1927 Rang. 90. 

S . 15 — Recovery of rent collected by ano- 
ther — Is cognizable. 

Plaintiff, a muafidar, granted a lease to defendant 
to recover rent for a certain period. The defendant 
continued to recover jent even after the termination 
of lease. Plaintiff brought a suit for the recoverv 
of the sum realized by defendant for the period 
beyond the lease. 
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Held, that tJie suit was cognizable by Small Cause 
Court. 35 P. R. 1902, Foil. 96 Ind. Cas. 822. 

S. 15 — Suit for damages — Cognizability. 

Where in a suit for damages the question of title 
to immovable property arises only incidentally the 
suit is cognizable by a Court of Small Causes. 64 
Ind. Cas. 496=2 P.L.T. 739=A.I.R. 1922 Pat. 
368. 

S. 15, Sch. II, Cl. 31 — Suit for specific 

sum of money — Suit for accounts — Essence of 
jurisdiction. 

Suit for a specific sum of money on account of 
salary and house-rent with an incidental prayer 
that accounts may be gone into if necessary is a 
suit for recovery of money and not for accounts "and 
is cognizable by a Small Cause Court. Merely be- 
cause in the determination of the suit, accounts may 
have to be examined the suit docs not become one 
for accounts. A suit for accounts implies that the 
defendant is under a liability to render accounts to 
the plaintiff 21 C.W.N. 784=27 C.L.T 96=41 
Ind. Cas. 929. 

S. 15 (2), C. P. Code, S. 102 — Jurisdic- 
tion. 

A suit to recover Katihori regarding a tax for 
homestead paid by the followers of certain trades 
is a small causes suit and a second appeal there- 
fore is barred under S. 102, C.P.C.* 1 Pat. L.W 
541 = ( 1917) P.H.C.C. 250=39 Ind. Cas. 949. 

— S. 15 — Small Cause suit — Suit for money — 

Question of title involved. 

Where a suit is, in form, one for the payment of 
a sum of money if is entertainable by a small cause 
court though the principal purpose of the suit is to 
determine a right to immoveable property. 37 Bom. 
675=15 Bom. L.R. 773=20 Ind. Cas. 974. 

Ss. 15, 27, 32 and Sch. II, Cls. 4 and 31— 

A suit to recover share of produce of immoveable 
property lawfully collected by defendants does not 
fall cither under Cl. (4) or (31) of 5ch. II of the 
Acts. It is a suit for money had and received to the 
plaintiff's use and i<; cognizable by a court of small 
causes. 34 Bom. 171 = 11 Bom. L.R. 1330=4 Ind. 
Cas. 830. 

— “S. 15— Vendee’s suit for possession against 
third parties — Failure of vendor to get posses- 
sion — Suit against vendor for possession or for 
damages — Futile prayer. 

Where a purchaser of some land sued third parties 
for possession of the land and failed ultimately find 
afterwards brought a suit against his vendor for 
being placed in possession or for damages: 

IIeld t (i) that the prayer for possession was a 
futile one and could not be given effect to; (2) that 
the suit must be regarded as one for damages 
merely ; (4) that such suit was congnizable by a 
Small Cause Court and that, therefore, no second 
appeal lay. (1902) 13 M.L.J. 299. 

S. 15, Art. 31 — Suit by landlord for breach of 

covenant in lease is suit of a small cause nature. 
(m2) 12 M L. f. 264=26 M. 176. 

See also. (1902) 25 B. 417. 

— - — S. 15 — Suit hv assignee of the rights of an 
evicted tenant for the compensation for crops — How 
far cognisable by Small Cause Court: — See U. P. 
RENT ACT. SS. 42. 95 AND 206. 1902 A.W.N. 

1 50=24 A. 517. 


- S. 15, Sch. II, Art. 8- — A suit for rent with 
* a prayer that the value of the improvements due to 
the defendants might be made liable for the claim 
is cognisable by a Court of Small Causes. (1901) 
24 M. 356. 

2. Suits not cognizable. 

S. 15, Sch. II, Art. 8 — Suit to recover rent 

of Cinema Hall. 

The test to be applied in determining whether a 
budding is a house is the character of the building 
and the purposes to which it is or can be adopted; 
m>t the name by which it is called. Though every 
house is a building by no means every building can 
rightly be described as a house. A building design- 
ed exclusively for public worship and not for resi- 
dence does not become a house merely because some 
people call it a house of prayer. 

A Cinema Hall i s not a house within the meaning of 
b. 15 and a second appeal is maintainable in a suit 
to recover its rent. A.I.R. 1941 Rang. 36=1940 
Rang. L.R. 820=192 Ind. Cas. 127. 


S. 15 — Suit for damages based on rent. 


Small Cause Court cannot take cognizance of a 
suit by purchaser at revenue-sale against under- 
tenure-holder for damages based on rent. A.I.R. 
1939 Cal. 468=69 C.L.J. 220=43 C.W.N. 469. 

S. 15‘, Sch. II — The suit to recover tax levied 
under Madras Local Boards Act and for a declara- 
tion that it was illegally levied and for an injunc- 
tion restraining the Board from levying it in future 
arc not of small' cause nature. A.I.R. 1938 Mad. 
941=1938 M.W.N. 931=48 L.W. 512= (1938) 2 
M.L.J. 589=182 Ind. Cas. 908. 

S. 15, Sch. II, Art. 8 — Suit for rent of 

agricultural land. 

A suit to recover the rent of agricultural land is 
not a suit of the nature cognizable by Courts of Small 
Causes and a second appeal lies even if the amount 
is less than Rs. 500. A.I.R. 1935 Rang. 386=13 
Rang. 633=158 Ind. Cas. 804 (F.B.). 

(Overrules. A.I.R. 1926 Rang. 19=3 Ram? 
390=91 Ind. Cas. 639.) 


-S. 15 — Rent suit — No jurisdiction. 


Both under the Madras Estates Land Act which 
definitely excludes tho jurisdiction ot all CVil 
Courts and on the true construction of S. 15 of tne 
Provincial Smalt Cause Courts Act, a Small Cause 
Court has no jurisdiction over a suit for rent by a 
land holder against his ryot.' 63 Ind. Cas. 8=1921 
M.W.N. 565=44 Mad. 697=15 M.L.W. 150=A. 
I. R. 1922 Mdd. 119=40 M.L.J. 466. 


S. 15 — Loan on condition of marriag 

Suit to recover — Jurisdiction. 

A suit to recover money advanced as a loan, on 
condition that the debtor would marry his daughter 
to the creditor’^ nephew and on failure to do so* 
would pay back the money, falls under Art. 35 
(g) of the Act. 4 O.L.J. 171=40 Ind. Cas. 67. 


•S. 15 — Suit for damages for not restoring 
crops attachment of which was objected 
Costs. 


A suit for damages for not restoring crops, the 
attachment of which was successfully objected to, 
lies only on the regular side, not on the small cause 
side. A small cause court dismissing a suit as not 
cognizable by it should not order payment of costa 
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•by the plaintiff, who presented his plaint on its being 
returned by a regular, court to be presented to the 
Small cause court. 3 O.L.J. 578=^19 O.C. 236=37 
Ind. Cas. 169. 

S. 15 — Sch. II, Cl. (8)— C. P. Code, S. 102 

— Second appeal — Suit for arrears of rent of a 
holding. 

S'. 102, C.P.C. does not bar a second appeal in 
the caso of a suit for arrears of rent of a holding: 
such a suit not being within the cognisance of a small 
cause court. (1917) P. H. (C.C.) 287=3 Pat. 
L. W. 270=37 Ind. Cas. 980. 

S. 15 — Suit for rent. 

Where the plaint alleges that the defendant’s 
tenants agreed to cultivate lands and afterwards did 
not raise crops and that the plaintiffs were deprived 
of crops, held that the suit was for rent and was 
not cognizable by the small cause Court. 16 C. V» . 

N. 89=13 Ind. Cas. 29. 

S. 15, Sch. II, Cl. 35 (j)— Compensation 

for illegal distress. 

The plaintiff alleging that the defendant, though 
all the rent due to him had been paid, had taken 
unlawful possession of paddy under the P^xt 
that he had distrained them sued for the sa ™ c >J al “ e 
ine it at Rs. 250. The distraint was made on the 
25th January, 1898, and the suit was instituted on 
26th Tub* 1898 Held, the suit was in substance on 
for compensation for 'illegal distress or attachment 
and not for the recovery of specific property ad s. 
was not a suit of the nature cognisable by a ~ourt 
of Small Causes, and a second appeal lay. (lVUi) 

25 M. 540. 

3. What determines jurisdiction. 


c is Sch. II — Unclassed suit. 

In the cise of an unclassed suit the mere fact th^ 
it arises out of a suit which was of a small cause 
nature does not make it a small <ausc suit. .A. PR- 
1937 Lah. 454=38 P.L.R. 1154=170 Ind. Las. 

422. 

o i 5 What determines jurisdiction. 

b. vvuai ,-Yclude the jurisdiction 

s 15 -Nature of suit as presented m the 

tri fn SSng the „nes,ion *** » 

Small Cause nature or , was presented to the 
to the nature of the * bsequc £t shape that it 

truly have^'taken "as a 5 result of the findings of the 

lower Courts. specific performance 

4 Miscellaneous. 

, , II — Jurisdiction, if can be 

by adopting dodle capable of bemg d,s- 

covered. q, urt of Small Causes or any 

ot ^ C ^sted by adopting a dodge 


which is capable of being discovered. A.I.R. 1933 
Sind 296=149 Ind. Cas. 626. 

Ss. 15, 16— Recording of evidence and deli- 
very of judgment. 

There is no provision of law which prevents the 
Judge of a Small Cause Court from recording the 
evidence given at any trial before him at full length, 
or from delivering a full and considered judgment 
such as is ordinarily passed in a regular suit. A. 

1. R. 1938 Rang. 35=1937 Rang. L.R. 234=175 
Ind. Cas. 726. 

S. 15, Sch. II, Arts. 29, 30— Suit for ac- 
counts. . 

A suit for accounts is a suit for an indeterminate 
amount which can only be arrived at by taking the 
regular account between the parties. Where the 
plaintiff sues for a definite sum and shows clearly 
how it is to be ascertained, it is not a suit for ac- 
counts. The nature of a suit is to be determined 
according to the claim made by the plaintiff and not 
by the contention*; -of the defendant. The latter 
procedure would give rise to the greatest confusion 
and eliminate from the jurisdiction of the Court of 
Small Causesi many cases which would fall within 
that jurisdiction. A.I.R. 1933 Nag. 82=29 N. 
L. R. 115=147 Ind. Cas. 1103. 

S. 16. 

Synopsis. 

1. Applicability of section. 

2. Interpretation. 

3. Small cause suit tried as regular suit. 

4. Transfer of small cause suit. 

5. Miscellaneous. 

1. Applicability of section. 

S. 16 — Applicability. 

Section 16 does not apply to a suit already institu- 
ted in another Court at a time when the latter Court 
had jurisdiction to entertain it. The suit, though of 
the kind cognizable by a Court of Small Causes, is 
not itself so cognizable after another Court ha9 
lawfully taken cognizance of it. A.I.R. 1934 Pat 
504=15 P.L.T. 619=151 Ind. Cas. 938. 

S. 16 — Addition of claim based on another 

cause of action not triable by Small Cause Court 

Section, if can be evaded. . . , « „ 

The provisions of S. 16 of the Provincial Small 
Cause Courts Act cannot be allowed to be evaded by 
the plaintiff adding to his plaint a claim based, on 
another cause of action which cannot be entertained 
by the Court of Small Causes. A.I.R. 1947 Cal. 

407. 

2. Interpretation. 

(a) “Any other enactment”. 

(b) “Suit”. 

2. (a) Interpretation — “Any other enactment”. 

S. 16 — Words “any other enactment” — If 

include Provincial Act. 

The words “any other enactment” in S. 16 of the 
Provincial Small Cause Courts Act refer not only to 
Acts of the Central Legislature but also to Acts of 
the Provincial Legislature like the Punjab Panchayat 
Act. Therefore the Court of Small Causes has no 
jurisdiction to try a suit triable by the tribunal ap- 
pointed under the latter Act. A.I.R. 1947 Lah. 
308. 
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2. (b) Interpretations — “Suit”. 

S. 16 — “Suit” — Application to file award. 

The expression “suit’ in S. 16, Provincial Small 
Cause Courts Act is wide enough to include within 
its ambit an application under para. 20, Sch. 2, 
Civil P. C., which is not a suit but is required to be 
registered as a suit. Consequently, an application 
to fiie an award under para. 20, Sch. 2, is a suit 
within the meaning of $. 16, Provincial Small Cause 
Courts Act. A.I R. 1935 Sind 203=158 Ind. Cas. 
1102=30 Sind L.R. 12. 

3. Small cause suit tried as regular suit. 

(a) Appeal. 

(b) Nature of suit not changed. 

(c) Validity. 

3. (a) Small cause suit tried as regular suit — 

Appeal.- . 

S. 16 — Suit of a small cause nature tried as 

an original suit — Decree — Appeal — Maintain- 
ability — Jurisdiction of appellate Court to set 
aside decree and direct return of plaint for pre- 
sentation to proper Court. 

A suit which was really of a small cause nature 
was filed before the District Munsif as an original 
suit but w th a court-fee on the basis that it was of 
a small cause nature and was tried as an original 
suit and decreed. In an appeal against the decree, 
on an obj-ction as lo the insufficiency of the court- 
fcc paid, the Subordinate Judge found that the suit 
was really of a small cause nature and instcal ol 
dismissing the appeal on that finding, he set aside 
the decree and directed the District Munsif *0 re- 
turn the plaint to the plaintiff for presentation to 
the proper Court (i.e.). to itself on the sma'.l cause 
sirlc. r n an appeal against that order, 

JIcUl, that once the Subordinate judge found that 
the suit was of a small nature, he should have re- 
jected the appeal on the ground that no appeal lay. 
But what lie had done was in effect to entertain the 
appeal and interfere with the decree passed in a 
suit of a small cause nature which is not permitted 
by law and hence the order passed by him should be 
set aside and the appeal before him dismissed. 1947 
M.XV.N. 238=60 L.W. 237=A.I.R. 1917 Mad. 

382= ( 1917) 1 M.L.J. 303. 

S. 16 — Suit filed on original side of Court 

having no jurisdiction to try small cause suit. 

A suit filed on the original side of a Court which 
lias i»o jurisdiction to try it as a small cause suit can- 
not be considered to be a small cause suit. All 
dial can !*• said is that (he suit is of a small cause 
nature. There is nothjng in the Prov. Small Cause 
CouiU Act or in the Civil P. C., which prohibits a 
first appeal in such ca«es. A.I.R. 19-11 Mad. 6‘>5 
— (1011 ) 1 M L.f. 635=53 L.W. 690=1941 M 
W.N. 535=196 Ind. Cas. 259. 

Ss. 16, 27— Small cause suit tried as regu- 
lar suit by mistake. 

A Court which has small cause jurisdiction cannot 
try a suit of a small cau«e nature which it has juris- 
diction to try as a small cause, otherwise than as a 
small cause suit. 

W in re .» Munisif having jurisdiction to try a suit 
as ;\ Small Cause suit tried it as a regular suit by 

mistake : 


Held, that the decree was a decree in a small cause 
suit and was not appealab'e. A.I.R. 1937 Mad. 
227= (1937) 1 M.L.J. 14=44 L.W. 874=19.7 M.W. 
N. 261 = 168 Ind. Cas. 691. 

S. 16 — Trial of Small Cause suit as ordinary 

suit — Parties not raising objections — Appeal. 

A suit cognizable by a Small Cause Court which 
has been tried against the provisions of S'. 16, Pror. 
Small Cause Couits Act as an ordinary suit by a 
Judge who is not invesetd with Small Cause Court 
powers, the parties to the suit having raised no ob- 
jection to the trial, cannot be considered as a small 
cause suit and the decision is appealab'e. A.I.R. 
1934 Nag. 121=20 N.L.R. 252=149 Ind. Cas. 
886 . 


S. 16 — Small cause case, tried as regular 

suit. 

A decision in a small cause suit tried by the Mur- 
siff as a regu’ar suit is net appealable, but when 
actually reversed on appeal, the appellate ‘ decree 
should be set aside by the High Court in Rcvis'on. 
39 All. 101=14 A.L.J. 984=37 Ind. Cas. 92. 

S. 16— Munsiff’s decree reversed. 

In a Small Cause suit which is tried by the. Mun- 
sifT in original side, if there is an appeal and the 
Subordinate Judge reverses the decree of th? Mun- 
siff the High Court must interfere and set as : de the 
decree on appeal as passed without jurisdiction 33 

Mad. 323=20' M.L.J. 718=6 M.L.J. 121=1 Ind. 
Cas. 543. 

s. 16— Trial in regular form— Does not give 

a right of aopeal. 

A plaintiff brought a suit for damages for the loss 
of a cow wlrch had been grazed under a contract 
by the opposite party. The claim was for Rs. 
100, The suit was filed before a Muns>iT .with 
|K>\vcrs of a Small Cause Court Judge. The suit 
was trod in the regular foi.n and the plaintiff was 
successful but he lost on appeal before the Sub- 
ordinate fudge, I Jaint-’fT filed a revision appli- 
cation. 


Held, that no appeal lay to the Subordinate Judge, 
s this wa* a suit of a Small Cause nature, it must 
. taken to have been tried us a Small Cause though 
aintiff did not ra : se the question in lower 'appTate 
hurt. 109 Ind. Cas. 46=9 P.L.T. 499=-A.I R. 
>28 Pat. 451. 

S. 16 — Small causes suit tried as original 

lit wrongly — Appeal to sub-Court — Revision 

n 1 ~ *• ^ 


Where a Small Cause suit *s tried by the Munsiff 
on the Original side and his decision is reversed on 
appeal, by the Subordinate Court the High Court 19 
bound to set aside the decree of the lower appellate 
Court, as one passed without jurisdiction. 27 M. 478, 
overru'ed : 26 M. 176, approved.^ (1910) 20 M.L.J. 
718=6' M.L.T. 121 = 1 Ind. Cas. 543=33 M. 323 


(F.B.). 


3. (b) Small cause suit tried as regular 

suit — Nature of suit not changed. 


S. 16— Nature of suit not changed. 

Where a Subordinate ludge a^ Judge of a Court of 
Small Causes has under S. 16 of the Act of 1887 
exclusive jurisdiction to try a suit, the fact that he 
tries it as an ordinary suit does not make it so or 
make the provisions of the Act inapplicable to it, 
33 Mad. 323 (F.B.). Foil. 101 Ind. Cas. 53=38 
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ML.T. 152=25 M.L.W. 307= A I. R. 1927 Mad. 
1093=52 M.L.J. 316. 

3. (c) Small cause suit tried as regular 

suit — Validity. 


S. 16 — Regular Court trying suit of small 

cause nature by error — Validity. 

The effect of the provisions of S. 16 is not to de- 
prive the Regular Court altogether of jurisdiction in 

suits cognizable by a Court of Small Caus's bu" 
merely to prevent the exercise of lliat jurisdiction by 
the Regular Court so long as there is a Court of Small 
Causes having jurisdiction within the same local limits. 

Consequently, if a Court by error, tries a suit which 
q of nSma.I Cause nature and is cognizable by a 
Small Cause Court exercising jurisdiction within the 
same local bruits, then (he proceedings of such Court 
arc not entirely without jurisdiction and therefore 
are not a nullity. The character of the suit i s not 
altered by the mode in which it is tried A I R 

1938 Rang. 35=1937 Rang.L.R. 234=175 Ind‘ Cas. 
7<Zb. 


* S. 16 — Failure to comply — Merely a defect 

in procedure. 

I-ailure to comply with S. 16 is merely a defect 
in p roc dure in proceeding in a Court other than the 
Small Giuse Court having jurisdiction to try the case. 
But this does not mean that the Court has no juris- 
diction to try the suit. 31 Bom.L.R. 1307= A. I. R. 
1930 Bom. 80. 


4. Transfer of small cause suit. 

S. 16 — Scope. 

Section 16, Prov. Small Cause Courts Act only 
provides that a suit cognizable by a Court of Small 
Causes shall not be tried by any other Court having 
jurisdiction. It do*s rot take awav the jurisdiction 
of that Court. Section 24, Civil P. C., provides that 
a Court to which a suit is transferred from a Court 
of Small Causes shall be deemed to be a Court of 
Small Giuses. The District Judge, can, therefore 
transfer a case pending in a < Court of Small Causes 
to any other Court having jurisdiction even though 
a Small Cause Court having jurisdiction to try the 
suit is in existence and the decree passed by such 
Court is not without jurisdiction. A.I.R 1943 
Ouflh 440=1943 O.W.N. 205=1943 A.VV R 48 
=208 I ml. Cas. 144. , 

S. 16 — Suit in Small Cause Court — Transfer 

of, to Sub-Judge not having small cause powers. 

Where a suit is filed in a Small Cause Court and 
the District Judge transfers it under S. 24, Civil P. 
C., to a Sub- fudge, it is not necessary that the trans- 
fer must be made to a Gmrt having Small Cause 
Court powers. A.I.R. 1935 All. 690=1935 AAV. 
R. 433=1935 A.L.J. 511 = 157 Ind. Cas. 122. 

S. 16 — Transfer under S. 24. Civil P. C. 

Section 16, Prov. Small Cause Courts Act is no 
bar to the exercise of powers of transfer of the 
District Judge under 24. Civil P. C. Unde r this 
section, the District Judge is entitled to transfer any 
suit for trial to any G>urt subordinate to him com- 
petent to try or dispose of the same. 

A suit was filed by the plaintiff in a Small Cause 
Court for Rs. 1,000 and the opposite party also filed 
a suit in the Court of the Munsi» on the regular 
side for Rs. 1,400. Both the suits arose out of 
a contract between the parties. On application the 


District Judge* transferred the former case to the 
Court of the Subordinate Judge who had Small Cause 
power s up to Rs. 250 and who tried these suits ora 
the regular side : 

Held, that the Subordinate Judge had jurisdiction 
to try the suits and the order of the District Judge 
was valid. A.I.R. 1934 All. 530=151 Ind. Cas. 385 
( 2 ). 

S. 16 — Transfer of suit. 

Section 16, Prov. Small Cause Courts Act is no 
bar to the exercise of powers of transfer of the 
‘District Judge under S. 24, Civil P. C. A. I R. 
1934 Lah. 901=37 P.L.R. 177=154 Ind. Cas. 112. 

S. 16— S. 24 (4). Civil P. C.— Effect of. 

Section 24 (4), Civil P. C., is intendrd to enable 
the transfer of a suit from a Small Cause Court to 
one which is not such a Court. It is intended to 
remove the bar laid down by S. 16. A.I.R. 1932 
Bom. 486=34 Bom.L.R. 931=56 Bom. 387=139 
Ind. Cas. 194. 

S. 16 — Court without small cause powers — 

Prejudice — Retrial. 

A tenant sued to recover the excels cf rent recover- 
ed from him by his landlord together with certain 
sums for penalty and damages by way of interest. 
The suit was filed in the Court of the Subord nate 
Judge who was invested with Small Cnu*e Court 
powers. He d cidcd to hear the suit as an ordinary 
suit and transferred it to the joint Subordinate Judge 
who had no Small Cause Court powers. The Jaitcr 
Judge passed a decree in tenant’s favour. 

Held , that the suit should be retried in a proper 
Court as the l.ial ..t the suit as an ordinary suit had 
prejudiced the parties. 31 Bom.L.R. 1307=A.I.R. 
1930 Bom. 80. 


5. Miscellaneous. 

S. 16 — Jurisdiction — Small cause suit not 

triable by Chief Court — C. P. Code, O. 37. 

* 

A chief Court has no jurisdiction to entertain a suit 
cognisable by a Court of Small Causes. O. 37 of the 
C. P. Code lays down certain rules of procedure 
applicable onlv after the plaint had been rJmitt'v* by 
the Chief Cout.. 9 L.B.R. 69=10 Bur.L.T. 165= 
42 Ind. Cas. 839. 

S. 16 — Sanction under S. 195. Cr. P. Code. 

The. section bars the jurisdiction of the Distrct 
Court in cases of a nature cognizable by Small Cause 
Court; the Small Cause Ourt is i'self the prin- 
cipal Court of original jurisdiction with regard to 
suits cognizable only by ‘inch Court. The District 
Court has no power even to grant sanction under 
S. 195. Cr. P. C., in respect of ca«e s instituted 
in Small Cause Court, and where the Small Guise 
Tudgc has refused sanction. 2 Pat.L.J. 1 = 18 Cr. 
L.J. 370=38 Ind. Cas. 754. 

S. 16 — C. P. Code, O. 37 and S. 15 — Kara- 
chi Small Cause Suit, jurisdiction. 

Karachi Small Cause Court has exclusive juris- 
diction to try suits on Negotiable Instruments up 
to the value of Rs. 1,000. S. 16 of the Small Cause 
Courts Act bars the jurisdiction of the said judicial 
Commissioner’s Court to entertain such a suit. The 
Small Cause Court alone can try such a suit even 
if it is brought under Order XXXVTI of the G>de. 
5 S.L.R. 155=13 Tnd. Cas. 244. 
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Ss. 16, 32 (2), C. P. Code, S. 646-B— Insti- 
tution of a suit before a Munsif exercising 
Small Cause Court powers up to a certain value 
— Trial by his successor invested with higher 
powers . 

Where a suit for recovery of a sum of Rs. 7G was 
instituted in the Court of a Munsif exercising Small 
Cause Court lowers up to Rs. 50 and subsequently 
during the pendency 0 f the suit the Munsif was 
transferred and the substantive Munsif who succeed- 
ed him had powers of a Small Cause Court up to Rs. 
100 — Held. that the suit should he tried as if the 
powers of the Court remained the same as they were 
when the suit was instituted. (1907) 12 C.W.N. 167 

S. 17. 


Synopsis. 

1. Sub-S. (1), proviso-^-Applicability . 

2. Sub-S. (1), proviso — Mandatory nature of 
provision . 

3. Sub-S. (1), proviso — Deposit or security 
— Discretion of Court. 

4. Sub-S. (1), proviso — Deposit or security 
furnished before limitation. 

5 Sub-S. (1), proviso — Deposit or security 
furnished beyond limitation. 

6. Sub-S. (1), proviso — Insufficient security 

made good beyond limitation. 

7. Sub-S. (1), proviso — Security bond in 

correct form not filed within limitation. 

8. Sub-S. (1), proviso — Furnishing of secu- 
rity — Procedure. 

9 Sub-S. (1), proviso — Interpretation. 

10 Sub-S. (1), proviso — Requirements — 
Sufficiency of compliance. 

11. Sub-S (1), proviso — Security bond — 
(Miscellaneous) . 

12. Sub-S. (1), proviso — Time for deposit or 
filing of security — Extension. 

13 Miscellaneous . 

1. Sub-S (1), proviso — Applicability. 

S 17 (1), proviso— Applicability . 

The judgment -debtor objected to'an execution appli- 
tion on the ground that the applicant was not com- 
petent 10 apply for execution of the decree. The 
case \y:k fixed for a certain date when the Judg- 
ment-debtor was absent . The Court did not dispose 
of his objection on the merits and did not decide 
whether the applicant was competent to apply for 
execution of the decree or not, hut passed an order 
"drifting off the objection for default”: 

Held, (i) that his objection had not been dismissed 
on the merits, and it was open to him to take the 
v :une objection by another application instead of apply- 
ing for the order of dismissal being set aside; 

hi) that the order could not be an order under 

5. 47 Civil P. C., and did not amount to a decree; 
(iii) that the order in question could, in no sense, 

hr- considered to he an ex parte decree so as to attract 
the application of the proviso to S. 17. A.I.K. 
1 <>3 5 All. 502= 1935 A . L . I 403= 1 93 5 A . W . R . 427 
= 157 Ind. Cas. 426. 

S 17 — Section 17 is not applicable to a case 

wlu-n an ex parte decree is passed by a Union 
Court. fl035) 62 C?L.J. 295=40 C.W.N 349. 


Ss. 17, 35 — Ex parte decree in Small Cause 

Court — Abolition of such Court — Application to 
set it aside, if governed by S. 17 or by Civil 
p . C. 

Any proceeding arising out of a suit which has 
been decided by a Small Cause Court must be govern- 
ed by the provisions of the Small Cause Courts Act. 
Consequently, where a person has obtained an 2 X 
parte decree in a Small Cause Court which has sub- 
sequently been abolished, an application to set aside 
the decree made to the Munsif is governed by S. 
17, Small Cause Courts Act, and not by tne Gvil 
P. C. A.I.R. 1934 All. 943=1934 A.L.J. 917=57 
All. 348= 4 A.W.R. 382=153 Ind. Cas. 661. 

S. 17 (1), proviso — Secretary of State, whe- 
ther bound to give security. 

The Secretary of State is not exempted from the 
liability imposed by S. 17 of making a deposit or 
furnishing security on piaking an application for 
netting aside an cx parte decree in a small cause 

suit. A.I.R. 1932 All. 575=1932 A.L.J. 842=54 
All. 879=139 Ind. Cas. 701. 

S. 17 (1)— Applicability of— Application to 

set aside — Dismissal for default. 

An application for an order to set aside an 
order of dismissal for default is not an application 
for an order to set aside a decree ex parte and 
therefore he need not make the deposit as under b. 
17 (1) Proviso. 23 C.L.J. 147=35 Ind. Cas. 45. 

S 17— Applicability of— Application to 

set aside dismissal of suit for default. 

A miscellaneous application for the restoration ot 
an application under O. 9, Rr. 4 and 9 of the L. 
P. Code dismissed for the default oi a . pp !jS^ 
is not covered by S. 17 of the Act. 44 Cal. 

21 C.W.N. 30=24 C.L.J. 446=35 Ind. Cas. 613. 

Sub-S. (1), proviso— Mandatory nature of 

provision . 

st 17 (1) Proviso — Review petition Depo 
, , A J ’ Qpmritv — Necessity. 


2 . 


■ of decree amount or security— Necessity . 
The proviso to S. 17 (1) of the Provinaa 
,nall Cause Courts Act is mandatory and not 
truly recommendatory. 

Where a Court admits and proceeds with a peti- 
>„ for review without the necessary JfP? 5 '* 
entity, even after the mandatory nea! for Ote 

!ls L J 17 71 (0. proviso Deposit or security is 

scessary. - iC . rnurts Act (as amended 

Section 17. Small G provisions and it is, 

1935) is mandatory m £ to have an 

, ere fore ijeumhon on^ £ ither to deposit the de- 
>■ Parte decree - - q{ preseitt i n g the appii* 

retal acoun at decrcc or t <> file s ecunty as 

irected 'by the Court upon ^ *288^1943 

t j° r ^STa.W.R- R 127^1 A L.R. 0«3> 

H. 058=211 Ind. Cas.. 131. 

S 17 (1). proviso — Provisions are manda- 


te intention of S. 17, Provincial Small Cause 
irts Act, is that a person who proposes to app^ 
er O. 9, R. 13, Civil P.C., in the case of a de- 
p n f email Cause Court and does not propose to 



* 9^5 PROV. S.C.C. ACT (1887),$. 17 (i), PROV. — 2. Mandatory nature of pron. 2966 


deposit the amount due under the decree along with 
his application but to deposit a security must pre>- 
viously make a foimal application to the Court 
and obtain permission by means of such applica- 
tion for the giving of security. Where the appli- 
cant neither deposited the amount required nor had 
he previously made any application for permission to 
give- security, the application for setting aside the 
ex parte decree must be dismissed. The provisions 
of the section, as amended by Act 9 of 1935 are 
absolutely mandatory. A.I.R. 1941 Oudh 103= 
1940 O.W.N. 1190=1940 A. W.R. 479=191 Ind. 
Cas. 736. 

S. 17 (1), proviso (as amended in 1935) — 

Terms of proviso are mandatory. 

The term s of the proviso to S. 17 (1), Provincial 
Small Cause Courts Act v are mandatory and the 
deposit of the decretal amount or the furnishing of 
security is a condition precedent to the entertaining 
of an application under O. 9, R. 13, Civil P. C. 
It is, therefore, essential that the necessary deposit 
or security should be lodged at the time of the pre- 
senting of the application under O. 9, R. 13, and 
unless this i s done, the application must be dismis- 
sed. There is, however, nothing to prevent with- 
drawal of an application which fails to comply with 
the proviso and Ihe filing of a fresh application ac- 
companied by the necessary deposit or security provid- 
ed it is filed within the prescribed time. A.I.R. 
1940 ,5sind 105=1. L.R. (1940) Kar. 154=188 Ind. 
Cas. 553. 

S. 17 (1), proviso (as amended in 1935) — 

Provisions are mandatory. 

Section 17, as it now stands, contains a mandatory 
provision to the effect that an applicant for an order 
to set aside a decree passed ex parte must do one 
of two things at the time of presenting his appli- 
cation that is, lie must cither deposit the amount 
due from him under the decree, or give such security 
for the performance of the decree as the Court 
may, on a previous application made by him in 
this behalf, have directed. Where this mandatory 
provision has not been complied with, the Small 
Cause Court has no jurisdiction to entertain the 
application. A.I.R. 1939 All. 77=1938 A.L.J. 
1058=1938 A.W.R. 753=180 IncJ. Cas. 100. 


S. 17 proviso — Proviso is not directory. 


Application for setting aside fir paite dccre. 

Neither decretal sum deposited nor sccu A n 7r, g,V fS^I 
Application, field must he rejected. A.I.K. 

Pcsli. 91. 

S. 17 (1). proviso— Provisions not complied 

The provisions of the proviso to S 17 are man- 
datory and deposit of security should be made at die 
time of making the application. 

Where the deposit contemplated by S. 17 was 
neither made at the time of the presentation of the 
application, nor was it made within the period of 
limitation, nor was the period extended by the Court: 

Held, that the provisions of S. 17 were not ob- 
served and that the application for setting aside the 
decree passed cx parte was, therefore, not maintain- 
able’. A.I.R. 1935 Pesh. 159=158 Ind. Cas. 1112. 

■S . 17 (1), proviso — Deposit or security . 


Proviso to S. 17 is mandatory and it is a condition 
precedent to the granting of a new trial that the 
applicant should, when pesenting the application 
either deposit the amount or give security. 116 


Ind. Cas. 641=26 N.L.R. 63=A.I.R. I960 Nag. 
' 137. 

S. 17 — Failure to deposit or furnish secu- 
rity — No setting aside. 

The order of Small Cause Court setting aside an 
cx parte decree, in spite of the fact that the defen- 
dant did not deposit the decretal amount nor did he 
give security under S. 17 is ultra vires. 106 Ind. 
Cas. 830= A.I.R. 1929 Lah. 374. 

S. 17 (1), proviso — The provisions of S. 17 

Provincial Small Causes Courts Act, are mandatory 
and the Court does not acquire jurisdiction until cash 
is deposited or security is given. A.I.R. 1923 All. 
270, Foil. 

The deposit may be made and security given 
within the period prescribed by the law of limita- 
tion for application for rehearing, i.e.. Art. 164, 
Limitation Act. 43 Mad. 579, Fbll. 108 Ind. 
Cas. 464=50 All. 254=25 A.L.J. 1032=A.I.R. 
1928 All. 111. 

S. 17 (1), proviso — Depositing money or giving 
security is a condition precedent to maintain an aonli- 
cation to set aside an ex parte decree. 114 Tnd 

Gis. 502=5 O.W.N. 886=A.I.R. 1928 Oudh 

488. 


S. 17 (1), proviso — The deposit of the decretal 

amount or the furnishing of the security is a condi- 
tion precedent to the entertaining of an application 
to set aside an cx parte decree. 97 Ind. Cas 581 
=13 O.L.J. 592=3 O.W.N. 621=A.I.R. 1926 
Oudh/ 544. 


S. 17 (1), proviso — No setting aside if pro- 
visions not complied with. 

The provisions of S. 17 (1) are mandatory and 
un!e % they are comphed with the order setting 
aside the e.r par te decree is illegal. 48 Mad 579 
Foil. 69 Ind. Cas. 178=16 M L W 606-31 
M.L.T. 320= A.I.R. 1923 Mad. 83 

■S. 17 — Dispensing with 


securif v 


XT — 




S. 17 is mandatory and the Court cannot dispense 
with the security. The mere word of the defen- 
dant against whom the decree i& asked for in the 
suit, is no security at all. 72 Ind. Cas. 900=17 
M.L.W. 579=32 M.L.T. 3I6=A.I.R. 1923 

Mad. 594. 


S. 17 — Application for review — Deposit of 

amount due condition precedent. 

The provisions of S. l7 do not contemplate an ap- 
plication for a review of judgment being admitted 
unless, within the period allowed by law, there is a 
deposit in Court of the amount due from the 
applicant or unless security js furnished within that 
period to the satisfaction of the Court. 76 Ind 
Cas. 863=1 Bur. L.J. 75=4 U.B.R. 117=A.I.R. 
1922 U. B. 18. 


S. 17 — Prayer for time to deposit — Is not 

compliance with section. 

Where the applicant, against whom a suit was 
decreed cx parte did not deposit the decretal amount 
with the application for restoration, hut prayed for 
time to deposit it. 

Held, that the provisions of Section 17 were 
not complied with and the Court has no jurisdiction 
to entertain application without following the pro- 
cedure prescribed in Section 17. 65 Ind. Cas. 596 
=20 A.L.J. 209=A.I.R. 1922 All. 29. 
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17 — Deposit, when to be made. 

Under S. 17 of the Prov. Small Cause Court Act 
it is a condition precedent to the granting of a new 
tual 1 hat the applicant should at the time of pie* 
scnting his application deposit in Court the decretal 
smount or tender security for payment of the same. 
54 hid. Cas. 971 (Pat.). 

“ — 17— Decree ex parte — Security not depo- 
6ited — Jurisdiction. v 


hen the iaw lays <lo\vn a definile procedure it 
must be followed. A Small Cause Court cannot 
set aside as ex parte decree unless the amount due 
under it is deposited in the Court for its duo per- 
formance. 38 Ind. Cas. 139 (All.). 


S. 17 — Ex parte decree, setting aside of — 

Denosit of decretal amount or security. 

To set aside an ex parte Small Cause Court de- 
cree the applicant must, at the time of presenting 
his application, either deposit in Court the amount 
of the decree or give security as provided for by 
S'. 17. 35 Ind. Cas. 625 (All.). 

S. 17 — Necessity of deposit. 

App icalion to set aside an ex }<irtc decree passed 
in a Small Cause suit must be heaid and disposed 
of only after deposit of security. 34 Mad. F8=7 M. 
L.J. 308= ( 1910) MAV.N. 279=6 Ind. Cas. 400. 

S. 17 — Application to set aside an ex parte 

decree — Necessity of depositing amount of 
decree or giving security. 

S. 17 requires that at the time of presenting his 
application the applicant must either deposit in 
Court the amount of the decree, or give security as 
provided for by the section; so that the deposit of 
the decretal amount or the furnishing of security 
is a condition precedent to the entertaining of an 
application to set aside an c.r parte decree. 1906 A. 
\ V . N . 93=3 A. L.J. 318=28 A. 470. 


3. Sub-S (1). proviso — Deposit or security — 

Discretion of Court. 


-S. 17 (1), proviso — Option to furnish se- 
curity or deposit amount. 

Under S. 17, jt. is within the competence of the 
Court to decide whether the defendant who applies 
to set aside an ex parte decree, should give security 
to the satisfaction of tin- Court or wh'th-r he should 
deposit the decretal amount in Court, before his appli- 
cation is adjudicated upon. ' r, «e choice does not 
lie with the defendant. (1932) 137 Ind. Cas. 233 = 
33 P.L.R. 931. 

S. 17 — Discretion of Court — As to deposit 

or security. 

Upon an application for setting aside an ex parte 
decree the Small Cause Court has discretion either 
to ask for a deposit of the decretal amount or a 
security for that amount and wl ere the time for 
testing a security is not sufficient, the Court exer- 
cises jts discretion properly in ordering deposit in- 
icnd "f security and in dismissing the application 
for failure to make th‘* deposit as ordered. 127 Ind. 
Cas. 143= A. I R. 1930 Mad. 658. 

S 17 — Deposit or security — Option. 

(Per NiatmUulla, ./.) — The meaning of the section 
’ s that the applicant has the option either to deposit 
the amount of the decree in cash or give security. 
But if he elects to adopt the latter course, the se- 
curity must he to the satisfaction of the Court and 
subject to the Court's directions. Tt is necessary 


that an appellant who is not ready and willing to 
deposit the decretal amount and desires to give- 
security instead should at the time of presenting the 
application obtain the directions of the Court as 
regards the security. The evidence as to the security 
being to the satisfaction of the Court may be taken 
on a subsequent date. , 

(Per Mukcr ji, /.). — With the presentation of the 
application for setting aside ex parte decree the ap- 
plicant must seek Courts direction asking for 
its specific order whether he should deposit cash or 
furnish security and in what manner. 1929 A.L. 
J. 1273=A.I.R. 1929 All. 840. 

S. 17— Order for deposit after security— Is 

bad . 

The Court is not justified in insisting upon the 
decretal amount being paid, when, as a matter of 
fact, the petitioner has given security for the amount 
decreed along with his petition, and when the Court 
has nor passed any order rejecting the security ten- 
dered. 96 Ind. Cas. 19=23 M.L.W. 569= A. I. R. 
1926 Mad. 647. 

S. 17 — On an application to set aside an ex 

pa te decree the Court can direct whether the se- 
curity should be paid in cash or in property and if 
it gives a direction one way or the oth r, a reason- 
able time has to be allowed for carrying out that 
direction. 73 Ind. Cas. 219=A.I.R. 1924 Oudh 181. 
S. 17 (1), proviso — Sufficiency of security. 

It is a matter of discretion of a Small Cause Court 
whether to accept security offer d as requ : r*d under 
S. 17 as sufficient or not. 114 Ind. Cas. 502=5 O. 
W.N. 886= A. I. R. 1928 Oudli -188. 


4. Sub-S. (1), proviso — Deposit or security 
furnished before limitation. 

S. 17, proviso — Filing of security within; 

limitation. 

The applicant must present his application for 
setting aside the decree togthcr with the security 
demanded before th.* expiration of the thirty clays 
of limitation as provided by Art. 164, Limitation 
Act. If the security filed be in pursuance of a 
direction by the Court and the Court accepts the 
security without question and directs a notice to 
issue before limitation has expired, it. by necessary 
implication, gives a direction that the security fur- 
nished is sufficient to its mind. Where, therefore, 
the application for setting aside the ex parte decree 
was filed within the period of thirty days and the 
Court allowed the application for fi mg personal 
security and the personal bond as security was filed 
by the applicant cl arly within that period and notice 
to the dec ice-holder opposite party was also issued 
before the limitation of thirty days had expired, 
the requirements of the proviso to S>. 17 of Prov. 
Small Cause Court Act must be held to be fu fil ed 
in reference to the application itself. 1947 A. L.J. 
204—1947 A. LAV. 234=1947 A.W.R. (H.C.) 
236= A. I. R. 1947 All. 125. 

S, 17 (l), proviso — Ex parte decree against 

defendant — Two applications by defendant on 
same day, one praying for permission to furnish 
personal security and other praying for setting 
aside ex parte decree — First application held 
‘previous application* within meaning of proviso 
to S. 17 (1)— Application for setting aside ex 
parte decree held competent. 

The intention of the Legislature in enacting the 
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proviso to S. 17 (1) is that an application for set- 
ting aside an ex parte decree passed by a Court of 
Small Causes besides being required to be filed within 
limitation shall not be treated as a competent appli- 
cation until the applicant has either d. posited the 
.decretal amount in Court or has furnished such 
security for the performance of the decree as the 
Court may direct and that such direction must be ob- 
tained by means of an application which has not been 
filed subsequently to the filing of the app.ication for 
setting aside the ex parlc decree. 

A defendant against whom an ex parte decree was 
passed by the Court of Small Causes filed two 


pass:a uy me v^ourt oi smau causes hied two 

applications in the Court on the same day. In one 

applicalion he prayed that he being not able to 

deposit cash security the. Court should permit him 

to furnish personal security of one G. In the 

■ ■ * • . « . 


10 iurnisn personal security 01 one u. In the 
second application he prayed that the ex pa te decree 
shou'.d bo set aside. The Court disposed of and dis- 
allowed the former application before the expiry of 
the limitation for application to set aside the ex parte 
decree. Subsequently but well within limitation he 
deposited the decretal amount in cash. But the 
Court dismissed the application for setting aside the 
ex parte decree on the ground that the security not 
hav»ng been furnished at the time of the presentation 
ot the ajiplication for setting aside the ex parte 
decree, the applicant must be deemed to have faded 
to comply with the terms of the proviso to.S. 17 (1) 
and therefore the application would not be enter- 
tained although the cash security had been furnished 
within the limitation prescribed for making such 

application : 

Held, that the application for permission 1c > «"; 
nisi, personal security was a / previous application 

within the meaning of the proviso to u \ l) - . 

Held further, that the utmost that could be said 
against the defendant was that his application for 
Siting aside the r.r parte decree was not a col "P?^ 
replete application until the date on wh ch he 
tend' red the decretal amount in Court. But it m 

he held that by d,at date he had 

P.^ce f within limitation aT j' 

Vl L°R ' ' («) A I 61 5=227 Ind Cas 76 
=?946 * A.L- W . 275=1946 A.W.R. (H.C t ^ 

S. 17-Security furn ^ e h c e , < ? 0 n ^complied 

but within limitation — Section 

with. . 

Where after the application under S. 17, security 
Is furnished by the petitioner within the tunc during 
which the application for setting a 'de he w pmf e 
decieo could have ken made by him. the prov si 
of S' 17, have been complied with and the nj p i 
cation lor sitting aside the ,r par, r decree jna, - he 
ileemed to have been legally presumed for the m i 
time on the day when deposit was made. A.I.R. 
1946 Lah. 62=222 Ind. Cas. 8. 

S 17 (1). proviso— Deposit not with appli 

cation but with stay appl>«|‘>° n - 

!„ order «o comply ^*^6^ (he lc[)?sit 

^,ld“be made at the time of ^ldng .hc app^a.mn 

10 r as :f, e "s^imrviowcd'iw'raw 

made within the time auuw*. 

,h If d S°paymenT is made, not with the application 
under S. 17, but with an appbeauonto ^ ay «e- 
cution with a request to treat it as deposit under 5. 


17, such payment should be treated as one und?r S. 
17. A.I.R. 1943 Bom. 237=45 Bom.L.R. 470r* 
209 Ind. Cas. 637. 

S. 17 (1), proviso — Deposit of security. 

According to S. 17, the condition which is pres- 
cribed for furnishing security or depositing cash, 
will, in case of revi-.w, take effect within 90 days 
from the date of judgment. (1940) 188 Ind. Cas. 
771. 

S. 17 (1), proviso — Security not deposited 

with application. 

When security was not deposited along with the 
application for setting aside an cx parte decree but 
some days later, the applicalion must be taken to 
have been presented in law on the day when the 
security was deposited. Where the application was 
made and security was furnished within 30 days 
there is substantial compliance with S. 17 of the 
Act as amended, and the applicant need not file 
another application praying for the acceptance or 
the security. A.I.R. 1939 All. 503=1939 A.W.R. 
398=1939 A.L.J. 293=1. L.R. (1939) All. 554= 
183 Ind. Cas. 691. 


S. 17.(1), proviso — Rule as to security when 

can be relaxed. 

The requirement of S. 17, Prov. Small Cause 
Courts Act, that the amount due or security for it 
is to be furnished "at the time of presenting the appli- 
cation ’ can only be relaxed to this extent that if the 
application is presented without the money or the 
security bond and the security bond or money is put 
in thereafter, the application will b.* considered to 
have been duly filed on the date on which the money 
was put in or the security furnished as the case 
may be. The powers of the High Court to inter- 
fere in this rcsp.ct under S. 11 a. Civil P. C., are 
very limited. A.I.R. 1933 Pat. 106=3 B.R. 




S. 17 (1), proviso— Deposit of security after 

date of application but within time. 

Under S. 17, it is not necessary that an appli- 
cant who applies to set aside a d’.cr«.e passed ex 
parte must, at the time of presenting his applica- 
tion, either deposit the amount due under tire de- 
cree' or give security to the satisfaction of the 
Court for the pcrfounance of »li* decree; if the 
application is made within time and the security is 
subsequently furnished within time, the provisions 
of S. 17 will he sufficiently complied with. A_. 
I r. 1932 Bom. 40=33 Bom. L. R. 1433=55 
‘ Bom. 779=135 Ind. Cas. 465. 


.g 17 (i) f proviso — Deposit at any time be- 
fore lapse of time. 

flu- provisions of S. 17 arc mandatory. But if 
an applicalion under S. 17 is, filed without security 
and is subsequently completed within the time pres- 
cribed by the law of limitation for making the 
application by the deposit of the decretal amount 
or filing of security the applicant has a right to 
lave his application heard on merits. 122 Ind. 
Cas. 328=6 O.W.N. 1014= A.I.R. 1930 Oudli 
1 . 

S. 17 — Application to set aside “ex parte” 

decree. 

An application to set aside an ex parte decree 
not accompanied by either security bond or cash 
cannot he treated as an application to set aside an 
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ex parte decree. But where, after presentation 
of such application, the Court directs security to 
be furnished and the security is furnished within 
the time allowed by law for applying for setting 
aside an ex parte decree the application can only 
be considered to be a proper application, as and 
from the date after the proper deposit was made 
and the Court can consider such application. 32 
C. 339 and 43 M. 579 (F.B.) Appr. A.I.R. 
1930 All. 830=128 Ind. Cas. 765=1931 A.L.J. 7. 

S. 17 — Deposit-time for making. 

The deposit may he made and security given 
within the period prescribed by the law of limita- 
tion for applications for rehearing i.e.. Art. 164 
Limitation Act. 108 Ind. Cas. 464=50 All. 25-1 
=25 A.L.J. 1032= A.I.R. 1928 All. 111. 

S. 17 — Provision mandatory. 

The provisions as to the deposit of amount or 
the giving of security are mandatory but are 
sufficiently complied with if the deposit is made or 
the security is given before the time prescribed for 
such application in tho Limitation Act has elapsed. 
38 M.L.J. 539=11 L.W. 543=28 M.L.T. 17= 
1920 M.W.N. 375=43 Mad. 579=55 Ind. Cas. 
977 (F.B.) . 

— — S. 17 — Directory provisions. 

The words, "at the time of presenting his appli- 
cation'’ in S. 17 arc directory and not mandatpry 
and a deposit or security might be made after the 
couht has decided as to which of the two is to be 
done. 19 P.L.R. 1919=50 Ind. Cas. 917. 


under the decree, or furnishing security for 
the same as required under S. 17 of the 
Provincial Small Cause Courts Act and secu- 
rity is furnished on a later date after the applica- 
tion is barred by limitation under Art. 161 of the 
Limitation Act, the application is incompetent and 
an order for restoration of the suit cannot be made 
thereon. 24 C.W.N. 380, foil. 2 D. R. 67. 

S. 17 (1), proviso — Application to set aside 

ex parte decree not accompanied with deposit — 
Subsequent deposit — No reason to justify ex- 
tension of period — Proviso, if complied with. 

Where an application for an order to set aside 
an (x parte decree was not accompanied, as required 
by S. 17 (proviso), by a deposit of the amount due 
under the decree or security to the satisfaction of the 
Court for the performance of the decree or com- 
pliance with the judgment, and it appeared that 
the requirements of the proviso were complied with 
on a later date, after time and there was nothing 
to show that there were circumstances to justify the 
exorcise of the power under S. 5, Limitation Act, to 
extend the period : 

Held, that the application for an order to set 
aside the ex parte decree was not made in compli- 
ance with the law at all, and that tl e lower Court 
exercised its jurisdiction illegally 01 w»th the mate- 
rial irregularity in entertaining that application. A. 
I. R. 1933 Pat. 134=14 P.L.T. 20=142 Ind. 
Cas. *599. 

S. 17 — Deposit after limitation — Rejection 


S. 17 — Nature of provisions. 

The provisions of S. 17 are mandatory; hence an 
application to set aside ex parte decree must be 
ncconi|>anicd by the necessary security or deposit. 
13 M. 178. Dissented from. The applicant has a 
right to have his application heard on merits if he 
subsequently furnishes security within the time pres- 
cribcd by law. 15 C.W.N. 102=6 Ind. Cas. 154. 


■S 17— Mandatory— Effect. 


The provisions of S. 17 arc mandatory. Where 
an application under that section is filed without 
security but where the security is deposited within 
1 I 10 time allowed by law for the application, the 
applicant has a right to have his application heard 
ilv. merits. (1910) 15 C.W.N. 102=6 Ind. 


on 


Cas 1 54. 


s 


17 (1). proviso — Deposit within limita- 


tion . 

When .'in application has been presented under S. 
17 without deposit of decretal amount or security 
therefor, if lx* fore such application is rejected and 
within the time limited for making the appli- 
cation such deposit is duly made, the application may 
rightly he regarded as satisfying substantially the 
requirements of the law and ought to be * ctc _ d , ft upon 
bv the court. (1904) 1 C.L.J. 43=32 C. 3 


5 Sub-S. (1), proviso— Deposit or security 
furnished beyond limitation. 

S 17 and O. 9, R . 13, C. P. Code — Appli- 
cation for setting aside ex parte decree — Secur- 
ity furnished after expiry of limitation — Appli- 
cation. if competent. 

If an application under O. 9. R. 13. C. P. Code, 
for setting aside an ex parte decree passed in a Small 
<*auvj Court suit is filed on the last date of limita- 
tion without making the deposit of the amount due 


proper. 

Where the applicant for setting aside an ex parte 
decree was ordered to deposit first of all the secu- 
rity but no time was fixed for depositing the secu- 
rity and the order clearly implied that the deposit 
should be made within a reasonable time. 

Held, that a deposit made more than two weeks 
after the expiry of the thirty days’ period of limi- 
tation was rightly rejected by the lower Court. 89 
Ind. Cas. 482=2 O.W.N. 440=A.I.R. 1»5 

Oudh 446. 


6. Sub-S. (1), proviso — Insufficient security 
made good beyond limitation. 


— S. 17 (1), proviso — Security insufficient— If 
n be made good beyond limitation. 

The provisions of S’. 17 are mandatory and secu- 
y either in cash or in the form of a bond should 
’ filed at least within the time allowed for mak 
g the application for setting aside an ex parte 
cree but where the security bond was filed along 
tli the application to set aside the ex parte decree 
d the security was found insufficient, it can oe al- 
•veil tobe made good beyond limitation A.I.R. 


137. . 

S 17 (i) t Proviso — Security found insuffi- 
cient and additional security filed after thirty 
days — Maintainability of application. 

Where, in the matter of an application to set 
aside an ex parte decree in a small cause suit, h 
draft of a security bond of immovable property was 
filed for the inspection of the Cour; within thirteen 
days after the decree and the fair bond on stamp 
paper was also filed in Court within thirty days of 
the decree but the Court subsequently • found the 
security insufficient and additional security was fur- 
nished only after thirty days from the decree: 
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Held, that the delay by reason o* which the full 
security was not furnished within thirty days was 
due to the action of the Court and cannot be laid 
at the door of the judgment-debtor and the security 
must be deemed to have been furnished within the 
thirty days prescribed. A.I.R. 1956 Mad. 524= 
163 Ind. Cas. 732. 

S. 17 (1), Proviso — Application to set aside ex 


parte decree — Security bond — Security found insuffi- 
cient but report about insufficiency incorrect — Order 
for second security bond — Bond executed and filed 
after limitation: 

Held, second bond was part of same transaction 
and not barred. A.I.R. 1936 Oudh 407=1936 O. 
W. N. 688=12 Luck. 287=164 Ind. Cas- 470. ‘ 

S. 17» (1), proviso — Application not ac- 


companied with bond — Subsequent completion 
within time — Right to be heard. 

If an application under S. 17 for setting aside an 
ex parte decree is filed without security and is subse- 
quently completed within the time prescribed by the 
law of limitation for making the application, by the 
deposit of decretal amount or filing of security, the 
applicant has a right to have his application heard 
on the merits. Consequently, although the appli- 
cation was not accompanied with a cash deposit or 
with a security bond, yet the Court having permitted 
the applicant to file a security bond and the bond 
having been executed and filed within the period of 
limitation prescribed by Art. 164, Limitation Act, no 
fault can be found with the security bond. A.I.R. 
1936 Oudh 407=1936 O.W.N. 688=12 Luck. 287 
= 164 Ind. Cas. 470. 

7. Sub-S. (1), proviso— Security bond in 
correct form not filed within limitation. 

.Ss. 17, 25— Security bond not of nature 

« • . r A. 


specified in S. 17 — Bond in correct form not 
filed within limitation— Ex parte decree set 
aside — Legality. 

Where the securitj' bond was not of the nature 
specified in S. 17 but was a bond undertaking to 
pay the amount of any future decree which might be 
passed against the applicant, and not security for 
the performance of the e* parte decree, should the 
application not he successful, and no security bond 
in the correct form was put in within the period of 
limitation : 

Held , that the order of the Court setting aside the 
e* parte decree was without jurisdiction and would 
lx? set aside in revision. A.T.R. 1936 Pesi. 

167 Ind. Cas. 479 (1). 

S. 17 (1), proviso— Security for appearance 


of judgment-debtor. . 

An ex parte decree was passed in a Small Cau<e 
suit and the judgment-debtor was arrested Hie 
judgment-debtor presented an application for *««« 
aside the decree and to comply with the 
of S, 17, filed a security bond under which the surctj 

undertook to produce the judgmen - - 

called upon to do so and to pay the < r * j 

he failed to do so. The Court subsequent !y ordered 

him to deposit the amount of the decr ^‘ • « . 
was deposited and the decree was 

Held ( i ) that the judgment-debtor had not com- 
plied with the- rcouirements of S. 17 as the security 
furnished bv him was only for his appearance and not 
for the due performance of the decree, and inasmuch 


as he 1 did not seek for the direction of the Court as 
regards the security when the bond was presented: 

(ii) that the subsequent payment of the decree 
amount could not remedy the original non-compli- 
ance with the provisions of S. 17. 

The provisions of S. 17 are mandatory and non- 
compliance with those provisions amounts to an ille- 
gality and cannot be ignored on the ground that it 
is a mere irregularity. 

The security contemplated by S. 17 is security for 
he performance of the decree or compliance with 
the judgment The furnishing of security for the 
appearance of the judgment-debtor is not sufficient 

A " 4 

8. Sub-S. (1), proviso — Furnishing of Secu- 
rity — Procedure . 

7Z Li? 7 O). Proviso-Applicant not prepared 

PrJEf. ke Ca f h ? eposit of de cretal amount— 
Previous application offering security is neces- 

rs c~&-tf4£Ks sat 

decree, to the effect that he would 7^ the parte 
curity for the performance 7f d ? lre to give se ~ 
obtain the direction of the Court , < ^ cre j- and musfc 

™ T,T ° SUSVr^E-6: 

«*■ par/c decree ^aT^&f ' * sct 

April, further affidavit offering selurib fi|'e7°r 94,1 
ordering security to b- (e steel vl ^ . filed ~-Courf 

filed though draft tend was pm bond 

—Application rejected on 21st P Tulv ™ IT'? d! 2 s 
17 was not complied whh A. {r’ ? ground that S. 
held could be 

Of applicant, held had been within the sp it of S 
17-F.I.ng pf draft bond, held not sufficient com 


proviso — “Previous application’" 
meaning of — Two applications filed. 

The applicant applied nude*- C. 9, R i.t Civil P 
C., to have the ex parte decree set and V* 

same time, he applied for permission to give security 
other than cash Tlie application for leave To fur 
msh security other than ca ?h was urst cmcrtruW 
and decided by tlie Court: 

Held, that it may fairly he assumed that the in- 
tention of the applicant, when preferring the two 
applications, was that the application for permission 
to file a security bond and obtain the Court’s direc- 
tion should first be taken up by the Court, and from 
this point of view it may reasonably be regarded as 
a “previous application" such as is contemplated by 
S. 17, Prov. Small Cause Courts Act. A.I R 194] 
All. 284=1941 O.W.N. 750=1941 A.W.R. 193= 
1941 A.L.J. 340=1941 R.D. 471=1. L.R. (1941) 
All. 589=197 Ind. Cas. 35. 

S. 17 (1), proviso (as amended in 1935) — 

Filing of security bond without previously ap- 
plying for Court’s direction to that effect — 
Effect. 

The provisions of S. 17 relating to the filing of 
security by an applicant for an order to set aside a 


2975 PROV. S.C.G. ACT (1887), S. 17 (1), PRO. — 8.. Furnishing of Security. 2976 


decree parsed ex parte are clearly imperative and it 
is not within the power of the Court to condone any 
failure on the part of the applicant to carry out those 
provisions. He is not entitled to file a security 
bond along with his application without having pre- 
viously obtained the direction of the Court. If he 
fails to make a previous application to the Court, 
he cannot later on ask the Court to show any indul* 
g.nce to him. It is not within the power of the 
Court subsequently to entertain an application for 
an order to set aside an cx parte d-.cr e where it 
is not accompan.ed by a deposit in the Court of the 
amount du: under the decree fiom th: applicant, 
and no application has been previously mad: for ob- 
tain ng the direction of the Court to file a security 
bond. A. I.R. 1939 All. 46=1933 A.L.J. 1078= 
1938 A.W.R. 768=179 Ind: Cas. 232. 

S. 17 (1), proviso — Security bond not veri- 

1 » ! T T • r x ? A J _ r. 


fied by sureties — Verification two days after 
expiry of limitation. 

The defendant made an application to set aside the 
ex parte decree which plaintiff had obtained against 
him, and filed at the sain: time, a security bond in 
accordance with the provisions of S. 17. The Court 
directed the bond to 1>: verified and the bond was 
"finally verified on a date two days beyond the period 
of limitation prescribed for making the application 
and providing security. The cx parte dec: ee was 
set aside. Plaintiffs applied to the High Court in 
revision : 

Held, that the Court did not act illegally in set- 
ting aside the <’.r parte decree and hearing the suit 
on tiie merits, inasmuch a* the bond as originally 
fil.d was not an inscffcctivc 'bond and the Court 
went through the formality cither for its satisfaction 
or for the protection of the decree-holder and not 
b cause the bond was not a perfectly good bond. A. 
I.R. 1933 All. 933=1933 A.L.J. 992=147 Ind. 

Cas. 853. 

S. 17 (1). proviso — Application, held valid. 

Where a person against whom an cx parte decree 
has h en passed by a Court of Sinai! Causes with- 
out formally applying for the Court s direction as 
to the nature of security to be furnrhed. applies Jo 
such Court for setting aside the cx parte decree and 
furnishes security with it and the ^rt d.rects a 

notice to issue to the other party the C ^ ,r { t ’T^ t 
1, ,:tlccn to have directed the appheant to furmsl 
security of the kind actually furnished by him. 

The provisions of S. 17 arc not merely directory 
but imperative and mandatory. A.’.R. 1931 All. 
727—1031 a.L.J. 1049= 54 All. 154=136 Ind. Cas. 

609 (F.B.). . . , 

g 17 (1), proviso — Rejection of applica- 
tion, held illegal. 

\m application to set aside an e.r parte decree in 
:■ cniJdl cause suit was made accompanied bv the. 
n ectary security. The Court accepted the security 
and ordered notice to Ik* issued to the plaintiff. The 
plaintiff viibsequ* ntly objected to the security on the 
ground that it was difficult to “end it for verification 
lmi not on the ground that it was insufficient: 

Held, that the objection was not good and the 
application could not be rejected as the provisions of 
S 17 had been sufficiently complied with. A. I. K. 
1031 Oud 1 1 319=8 O.W.N. 225=132 Ind. Cas. 2o8. 

S 17 (1), proviso — Mere filing of drait 

security bond within time is not sufficient. 

The mere filing of a draft bond within prescribed 
time is not sufficient compliance with the provisions 


of S. 17. The draft security bond is a mete piece 
of paper and it cannot have the effect of a secu- 
rity bond duly executed and registered which alone 
can. be enforced. A. I.R. 1943 Mad. 520=56 L. 
W. 276=1943 M.W.N. 428= (1943) 2 M.L.J. 671 
=I.L.R. (1944) Mad. 194=211 Ind. Cas. 203;- 

S. 17 (1), proviso-— Draft-bond. 

Where an application is made with draft security 
which is rejected it is to be deemed incompetent 
where there is no subsequent application made within 
the period of limitation with proper observance of 
the provisions of that section. 90 Ind. Cas. 194= 
7 P.L.T. 138=1926 P.H.C.C. 121=A.I.R. 1927 
Pat. 90. 

S. 17 (1), proviso — Draft-bond not enough. 

A small cause suit was decreed ex parte and the 
application to set it aside was made on next day 
without the necessary deposit or security as required 
by the proviso to S. 17. The defendant filed within 
30 days a draft security bond but the actual bond 

was executed outside 30 days. ... 

IU'ld the mere filing of the draft bond is not a 
sufficient compliance with the requirements of the 
proviso. The proviso to S'. 17 ->f the Provincial 
Small Causes Courts Act is mandatory and the de- 
posit of the security msust be made or given within 
the p:riod of limitation prescribed for an applica- 
tion to set as id? an ex decree JO Jnd Cas. 

496=15 M.L.W. 186= A. I.R. 1922 Mad. 320. 

9. Sub-S. (1), Proviso — Interpretation. 

(a) "Amount due under the decree . 

(b) "or in pursuance of the judgment . 

(a). "Amount due under the decree . 
S. 17 (1), proviso— "Amont due under the 

decree"— Interpretation. 

The words “the amount due under the dccrcpr m 
S. 17 mean the amount due under the decree at tnc 
date it was given and not the amount due under t..e 
decree at th: date when the application ; J°r 
ration was presented. A. I.R. J93o All. « ■ 
A.L.J. 260= 54 All. 409=136 Ind. Cas. 839 (1),. 

S. 17— Interpretation— "Amount due under 

d *TlK C words -the amount due from him under .the 
drered" mean "due under the “ A * 623 * 23 

Xl.n%=6 L.R A. < fciv.)'345=A.I.R. 1925 

All. 412. 

(b). Interpretation — "Or in^ pursuance of the 

judgment/* 

3 i7 — The words "or in pursuance of the 

judgment'’ in the said proviso must be read distn- 
butivclv and applied lo the words "for a review of 
the judgment" which precede. 74 Ind Cas. 

45 All 569=21 A.L.J. 522=4 L.R. A. (Civ.) 277 
— A. I .R 1923 All. 605. 

10. Sub-S. (1). proviso— Requirements— 

Sufficiency of compliance. 

S 17 (1). proviso — Requirements— Com- 

plicance. . . ...... 

Where tlie application for setting aside an ex 

parte decree is accompanied by a cash deposit of the 

decretal amount or a security bond safeguarding the 
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interest of the decree-holder, it amounts to effective 
•compliance with the requirements of S. 17, Provin- 
•cial Small Cause Courts Act. A.I.R. 1945 All. 282 
=1945 A.L.J. 226=1945 A.W.R. (H.C.) 129= 
1945 O.VV.N. (H.C.) 206=1. L.R. (1945) All. 
‘OSS. 


S. 17 — Error in stating amount — Bona fide 

— Substantial compliance. 

Where an applicant for setting aside an c x parte 
decree gave full security, 

Hehl, that the circumstance that he made a genuine 
<error by which he stated the amount for which the 
security had to be given to be less than it re ^Hy 
was, did not affect the fact that he had given full 
security for what was due, and that there was 
substantial compliance with S. 17. 88 Ind. ~as . 
581=47 All. 728=23 A.L.J. 435=6 L.R. A. 
(Civ.), 343=A.I.R. 1925 All. 379. 

S. 17 Deposit of amount mentioned in 

decree erroneously. 

It is the duty of the Court to enter correct figures 
in its decree. If a decree incorrectly states the 
amount to be deposited and the defendant deposits 
the amount stated therein under S. 17 of the Small 
'Cause Courts Act he must be deemed to have com- 
plied with the law. 62 Ind. Cas. 089=43 All. 438 
= 19 A.L.J. 245= A.I.R. 1921 All. 144. 

S. 17— Ex parte decree— Deposit of amount 

■mentioned in decree erroneously. 

Where a notice of an application for execution 
of an cx parte decree wrongly omitted the costs and 
the judgment-debtor deposited under S. 17 the 
amount mentioned in the notice and deposited the 
cost later on, held that the provisions ot S. 7 
of die Act were sufficiently complied with. 14 

Ind. Cas. 242 (All.). 


■S. 17, proviso — Strict complianc 

a A 


■Mistake 


in. calculation. 

A strict compliance with the provisions of the 
proviso is necessary. Where owing to a mistake 
m calculation, the compliance ,s only substatit.al >h 
defect cannot lie condoned. 33 Ind. ~as. 

( C *al .). — 

S. 17— Sufficiency of compliance— Inability 

to pay into treasury — Payment next working 

^Wh-'rc the applicant tendered the deposit amount 
to the' Court on a Saturday but wa s unable to make 
his deposit in the treasury which had closed earlier 
-in the dav, and he actually deposited it only on the 
following' Monday, he should be deemed to have sub- 
stantially complied with the requirements of the 
proviso to S. 17 of the Act. 123 Ind. Cas. 82o 

< All . ) . 

S. 17 (1), proviso — Delay in payment into 

^ Application for setting aside a Small Cause 
Court decree was made, together ivith tender of e 
•decretal amount on 3rd Dcoanhcr ^ • . 

amount was actually paid into tie t nry 
6th Docemlier, 1926, 5th December 1926. bun*, a 

that the tender was a good tender in view 
of R. 12 of Chapter 2 of the Cei.era^ Rule^of th 
High Court. 102 Ind. Cas. >23- A. l.K. 

All. 608. 

-=£• 17 <l>;.P r0 o V f is rrL C e n r within time is sub- 
The presentation ot a lenutr w 

stantial compliance with the provisions of S. 17. 


12 — F. Y. D.— 94 


provided the applicant has done everything that 
was possible for him to deposit the money at the 
time of presenting the application: A. I. R. 1926 
All. 602, Foil. 105 Ind. Cas. 169=2 Luck. 594= 
1 L.C. 155= A.I.R. 1927 Oudh 262. 

S. 17 (1), proviso — Inability to pay into 

treasury. 

Where the applicant did everything that was pos- 
sible for him, to deposit the money at the time of 
presenting the application, and it was only to the 
particular rules in force of the local treasury, namely 
that no payments are passed by the treasury after 12 
o’clock in the day, that it could not be deposited till 
the next day; 

Held, that there was a sufficient compliance with 
S. 17. 92 Ind. Cas. 522=48 All. 342=24 A. 
L. J. 328=A.I.R. 1926 All. 602. 

— — S. 17 (1), proviso— Fixed deposit receipt. 

The money attached under the ex parte decree can- 
not in itself be a sufficient security. Similarly, a 
mere deposit of a fixed deposit bank receipt which i 9 
not transferable, does not amount to an adequate 
security furnished by the applicant. 

Where the Court accepted as. sufficient security 
the fixed deposit receipt of a bank and no objection 
was raised within the time allowed for the deposit of 
security. 

Held, that it could not be said that the applicant 
failed to furnish the security “to the satisfaction of 
the Court” under the circumstances though as a 
matter of fact the security was not sufficient. Ill 
Ind. Cas. 719=51 All. 402=1929 A.L.J. 96= A. I. 
R. 1928 All. 607. 

S. 17 (1), proviso — Delay of Court. 

When the party has applied for a chalan and the 
delay in issuing the chalan is the delay of the officers 
of the Court, the maxim menc pro tunc applies. Not 
mentioning to the office that the chalan is wanted 
urgently cannot be regarded as negligence and Court 
should excuse delay in such a case. 72 Ind. Cas. 220 
= 17 M.L.W. 187=A.I.R. 1923 Mad. 354=44 M. 
L.J. 247. 

S. 17 — Deposit in Court. 

A decree ex parte passed in Small Cause Court 
Anibala was transferred to Multan for execution. 
A deposit was made by judgment-debtor in Multan 
Court and application was made to Ambala Court to 
set aside the decree. The deposit must be treated 
as in compliance with the rule in S. 17. 54 P.R. 
1910=141 P.L.R. 1910=6 Ind. Cas. 945. 

S. 17 — Deposit — Deposit under S. 310-A, 

C. P. Code. 

Where having already made a deposit under S. 
310-A, C. P. C., the defendant made a further 
application to set aside an e x pa> te decree of a 
Small Cause Court Held, that there was a suffi- 
cient compliance with S. 17 and no further deposit 
was necessary. (1904 ) 8 C.W.N. 355. 

11 . Sub-S. (1), proviso — Security bond— 

(Miscellaneous) . 

S. 17 (1), proviso — Security must relate to 

performance of ex parte decree. 

The security required by the proviso to S 17 (1) 
must relate to the performance of the ex parte decree 
and not to the performance of the decree which 
might en.su- upon retrial. A.I.R. 1944 Nag. 103 
= 1 .L.R. 0944)1 Nag. 161=1944 N. L.J . 52=212 
Ind Cas. 121. 
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■S. 17 (1), proviso — Purpose of security. 

. . ^ « 1 rr* 1 " 1!. iL. 


. x# \ x / , — — x — ^ 

It is clear from the language of S. 17 that the pur- 
pose for which security has to ‘he furnished is to oh- 
mic the performance of the cx parte decree in case 
that decree' is not set aside. The security to be fur- 
nished is not for the performance of the ultimate 
decree that might be passed in the event of the 
parte decree being set aside . A . I . R . 1939 Cal . 748 
=70 C.L.J. 4=185 Ind. Cas. 413 (1). 

-S. 17 (1), proviso— “Performance of the 


lecree” refers to ex parte decree. 

The proviso to S. 17 (1), Prov. Small Cause 

Courts Act, states that when there is an application 

for setting aside an e* parte decree, the applicant shall 

at the time of presenting his application, give security 

,0 the satisfaction of the Court for the performance 

of th- decree . The only decree referred to m the 

commencement of the proviso is an f* parte decree 

•ind therefore, when the later sentences of the same 
ana, inercior., decree” it can only mean the 

proviso refer to tne accrce 11 j 

zevrs r 

I. 266=172 Ind. Cas. 547. 


■S. 17 (1), proviso — Surety 

. . . 1 i _ - 1 »■!*/» 


aside an ex parte decree under proviso to 
S 17 (11 security along with the application ^ 

LnLU'VorX < > f ,t rs 3Sr.£S 

ri.» bH "sufssflu. 

Ind. Cas. 181. . 

. .“The decree” — Refers 
3 17 (1)» proviso— ine aecrec 

to ex parte decree. • . c 17 

The words ‘the decree' in the proviso to S. 1/ 
( 1 1 refer to the decree previously mentioned in the 
proviso, namly the f* parte decree These words 
cannot mean any other decree which may eventual^ 

l>e passed in that suit. ' . . , 

Consequent Iv, where under S. 1/ (1). a judgment 
debtor applies for setting aside the e* parte decree 
passed against him and another person stands surety 
.and excel, tes a security bond and the ex parte [ decree 
is Ml aside, the case having been heard and drcreed, 

the decree-holder cannot proceed ' 

A.I.U. 1936 All. 593=1936 A.T-.J. 933=1936 A. 

W R. 644=164 Ind. Cas. 570. 

•S. 17 — Surety’s liability. 


I11 execution of a Small Cause Courts decree, a 
bullock was attached which was released on a surety 

bomlfor the wbol, of .he decree nmoun. 
on judgment -debtor applying to set as.de the decree. 
On dismissal of the application surety produecd he 
bullock. Held, surety’s liability extended to the 
whole of decree amount. 38 Ind. Cas. 00 Oat.). 

■S 17 (1). proviso— Security bond— Court- 


fee 


\ security lx>nd furnished under the proviso to 
S 17 Provincial Small Cause Courts Act falls with- 
in An. 6. Sob . IT. Court-fee* Act and requires a 
stamp of eight annas only. A I R 1935 ^<1.80-- 
1935 M W.N 57=68 M.L.J. 466=41 L.W 4X2=68 
M.LJ 466=58 Mad 687=155 Ind. Cas. 559 (F.B.). 


S. 17 (1), Proviso — Unregistered security 

bond. 

Where an application is made to set aside the 1 ex 
part e decree of a Small Cause Court the security bond 
that is to be presented in Court should be registered. 
The Court should npt suet aside the ex parte decree 
taking as security' an unregistered bond as an un- 
registered bond is no security at all. A.I.R. 1934 
Pat. 74=15 P.L.T. 13=147 Ind. Cas. 764. 

S. 17 (1), proviso— Unregistered security 


bond . 

A duly executed secuity bond, though unregistered, 
is a sufficient offer of a security within the meaning 
of S. 17 provided the delay in getting it registered 
is not due to any fault of the applicant himself. The 
test is whether the security which the party placed 
in the hands of the Court and which the Court ulti- 
mately accepted is sufficient to enforce the obligation- 
11 lion him. 

Per Agarivala, J Generally speaking, the word 
'security’ in the first clause of S 17 signifies any- 
thing that makes the money more assured in its pay- 
ment or readily recoverable. A.I.R. 1933 Pat. 279— 
14 P.L.T. 326=12 Pat. 745=145 Ind. Cas. 314. 

S. 17 — Unregistered bond of hypotheca- 


tion. 

The applicant gave a security bond on the date 
of his application. The next day the Judge direc- 
ted the applicant to deposit the amount in cash and 
the applicant did so in accordance with the order. 
The bond was one purporting to hypothecate im- 
movable property. It was therefore invalid without 
registration and it was not registered. 

Held, the applicant had failed^ to comply with the 
requirements °f law. 71 Ind. Cas. 474— 2 1 A. L. 
I. 173=4 L.R.A. (Civ.) 136=A I.R. 1923 AH. 

270. 

.S. 17 — The word faisala in the phrase ta faisaia 


i„ ,he security bond under S. 17, does not mean- 
judgment of r.r parte decree or future judgment but 

means satisfaction or adjustment A . 1 . K.. 

Xag. 103=1. L. R. (1944) Nag. 161=1944- 

N.L.J. 52=212 Ind. Cas. 121. 

12 Sub-S. (1), proviso— Time for deposit or 

filing of security— Extension. 

S 17— Extension of time f ° r _ d fP° s,t or 

S 17 m of the Provincial Small k-ause 
Aci leaves 1.0 rxxm for ’ either 

no jurisdiction to grant . > 

for making the f R 943 o u(i h 41 = 1947 

S‘\V N L W=10* ! A.W ‘r (C.C.) 36=1047 O. 
a! (C.C.) 36. 

g 17 (l), proviso (as amended in 1935) — 

Deposit or security — Procedure — Extension of 

tl Thule r the amended proviso to S'. 17 (1), the 

applicant, for setting aside the ex parte decree, 
must, at the time of making his application, either 
deposit the decretal amount or give security for the 
same a s directed by the Court upon a previous 
application made by him in that behalf. The pro- 
viso clearly predicates the existence of; amappn- 
cation to he made by an applicant, who isj»t pre- 
pared to deposit the decretal amount in cash to asx 

»T / • ak I 
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for the filing of a security as a substitute therefor. 
Where, however, the applicant is prepared to de- 
posit the decretal amount in cash, Ire shall do so at 
the time of presenting his application for setting 
aside the ex parte decree. Where, for some reason 
or other, he is not prepared to deposit the decretal 
amount in cash he must file an application prior to 
his application for setting aside the ex parte decree 
to the effect that he would desire to give security 
for the performance of the decree and must obtain 
direction of the Court before-hand. It is now quite 
clear that the mandatory nature of the amended 
proviso leaves no room for doubt that the Court has 
no jurisdiction to grant any extension of time either 
for making the deposit or for the filing of the 
security. 195 Ind. Cas. 103=1941 O.W.N. 195. 

S. 17 (1), proviso (as amended in 1935)— 
• r * j f molrin cr or 


Court, if can extend time for making deposit or 
furnishing security. 

As S. 17 (1) of the Provincial Small Cause 

Courts Act now stands, the procedure prescribed in 
the Civil P. C. shall, with a saving clause, be the 
procedure followed in a Court of Small Causes, pro- 
vided that an applicant for a review of judgment 
or for an order to set aside a decree passed ex 
parle shall and must, at the time of presenting his 
application, do one of two things, namely, either 
deposit in the Court the amount due from him 
under the decree or give such security for the i>er- 
formance of the decree as the Court may^ have 
directed on a previous application made by him in 
this behalf. If he does not make the previous ap- 
plication, he must put in the money in full. If he 
has made it and been successful in getting an order 
for security instead of depositing the money' in full, 
he can furnish the security which the Court may- 
have previously directed. It is no longer open to 
the Court to extend the time within which the 
deposit is to be made or security' furnished A J. K. 
1938 Lah. 18=1. L.R. (1937) Lah. 728—40 P. 
L. R. 164=173 Ind. Cas. 952. 

S. 17 (1), proviso— Discretion of Court to 

allow time for deposit of security. , -cit 

The provisions of S. 17 as regards the deposit 

of the amount due from the defendant wter the 
decree arc directory and not mandatory and it is 
So the Court in appropriate cases to extend the 
ti™ within which the deposit is jtt > be jnade. 
these words do not give an unlimited license to 
defendantand certainly are no iu^ca.-on ^not 
depositing for an indefinite pen ^ ^ R 1935 
amount as directed by the section. A.I.R. 

Lah. 140=161 Ind. Cas. 518 dL 

s 17 (i) proviso— Time to furmsh security. 

The" Court ^o, ■ *> » 

fjotms Tl I “ 4U=1»S ' A.W.R. 178=159 

,nd s ° T 7 (lj, proviso — Enlargement of time for 

deposit or giving 8 “ u P* 5 ^ ndatory and an api'»H- 
The prov.so to s ,17 * it 0r gire security 
cant is bound to make mt 1 subsequent 

aloug with his no power 

stage of the proceedings • ’ the deI>os it or ftirni- 

to enlarge the lime for maK'ng 43=144 

shing of the security'. * • 1 • • 

Ind. Cas. 394. r t : me 

s. 17 (1). proviso Extension of 

Jurisdiction. . aside an ex parle 

Where on an application to ser 


decree within 15 days of the passing thereof the 
Judge passed the following order: “The security 
bond produced is not satisfactory. I can allow the 
application on condition of the applicant depositing 
the entire decretal amount in Court within two 
weeks,’’ 

Held , the order certainly' does and can only mean 
that the security bond was not accepted by the 
Small Cause Court as sufficient; therefore the appli- 
cation was not in accordance with law and the 
Court below had no jurisdiction to extend the time 
and grant the application. The subsequent restora- 
tion of the case after the putting in of the decretal 
amount is also without jurisdiction. A.I.R. 19 22 
All. 265. 

S 17 — Time for deposit — Extension of 

—C. P. Code, S. 148 . 

The section i s mandatory and at the time of making 
the application to set aside ex parte decree tlie appli- 
cant must furnish security for the performance of 
the decree. The court cannot grant time for furni- 
shing it. 1920 P.H.C.C. 203=1 Pat. L.T. 323= 
56 Ind. Cas. 810. 

.S. 17 — Deposit beyond time — Lim. Act r 


g 5 — Application for review of Judgment on. 

the last day. * „ . , . „ 

An application for review of judgment of a snail 

Cause Court was made on the last day of the period 
prescribed for limitation but without deposit of the 
amount of costs or security for the same as re- 
quired by S. 17. On the following day the Court 
allowed the applicant time for making the deposit 
which was eventually made and the application for 
review was granted. Held, that as the application 
• ailed to comply with S. 17 was barred under Art 
ltd Limitation Act.. It was doubtful whether S. 5 r 
Limitation Act applied to the case at all as the appli- 
cation was made within time. 24 C.W .N. 380— 
31 C.L.J. 197=56 Ind. Cas. 551. 

S, 17 (1), proviso — Power of Court to 

extend time for deposit or security. 

The provisions of S’. 17 that an applicant for an 
order to set aside an ex parec decree sliall, at the 
time of presenting his application, either deposit in 
the Court the amount due from him under the de- 
cree or give security to the satisfaction of the Court 
for the performance of the decree as the Court may 
direct, are directory and not mandatory and it is 
open to the Court in appropriate cases to extend the 
time within which the deposit is to be made or secu- 
rity furnished. A.I.R. 1931 Lah. 332=32 P. L. 
R. 504=12 Lah. 359=131 Ind. Cas. 635. 

S. 17 — The proviso as to a deposit or security 

being made at the time of presenting an application 
is merely directory and not mandatory and Court 
has power to extend the time. 43 Mad. 579, Not foil. 
99 Ind. Cas. 77 9=A.I.R. 1927 Nag. 165. 

S. 17 (1), proviso — Bona fide mistake of 

Vakil’s clerk. 

Where a person against whom an ex parte decree 
was made in small cause suit applied for setting it 
aside but owing to the fact that the chnlan for de- 
positing the decree amount was mislaid by the 
Vakil’s clerk, lie was not able to dejx>sit the amount 
within the prescribed time: 

Held, (») that as there was a buna fide mistake 
of the Vakil's clerk, the applicant was entitled to the 
benefit of S. 5, Limitation Act: 

(,*,*) that the applicant should, however, be made to 
bear the costs of the decree-holder in the trial Court 
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as well as in the High Court. A.I.R. 1932 Mad. 
142=61 M.L.J. 710=34 LW. 795=135 Ind. Cas. 
7 37. 

S. 17 (1), proviso — Mistake of Vakil’s clerk. 

Along with an application to set aside the ex parte 
decree which was passed under the provisions of the 
Provincial Small Cause Courts Act, the full amount 
of the d-cree and costs was not, owing to a mistake 
on the part of the vakil’s gumaSta, paid within the 
30 days. The difference was made up after the 30 
days when the error was discovered. 

Held, the Court could excuse th? delay. The pay- 
ment of the decretal amount into the Court is not 
independent of the petition for setting aside the ex 
parte decree. 66 Ind. Cas. 104=15 M.L.W. 494 
= 1922 M.VV.N. 266=30 M.LT. 342=45 Mad. 
628= A.I.R. 1922 Mad. 186=42 M.L.J. 484. 

17 — Extension of time — Can be made. 

A Cout has discretion under S. 5 of the Limita- 
tion Act to excuse delay in making the application 
as required by S. 17 of the Provincial Small Cause 
Courts Act. 24 C.XV.N. 380, not Appr. : A.I.R. 
1922 Mad. 186. Appr. 102 Ind. Cas. 228=10 N.L.J. 
76= A.I.R. 1927 Nag. 238. 

S 17 (1), proviso — Conditional order for 

deposit of decretal amount and costs — Deposit 
not made in time — Extension. 

Where a decree directed that the amount should 
•be (lcjxjsited within one month from the date of the 
order and one of the defendants who was ex -parte 
applied for setting aside the ex pa r te decree and 
obtained :ui order in revision that subject to deposit- 
ing the decretal amount and payment of costs, the 
Court below should is>uc notice to the opposite party 
to show cause why the decree as against the appli- 
cant should not b? set aside and the suit restored to 
the pending file, but the money was not deposited 
within the period: 

Held, that th? period was not an essential part of 
the decree and the delay could he condoned ami 
l> riod extended for sufficient reason. A.I.R. 1936 
All. 371 = 1936 A.W.R. 220=162 Ind. Cas. 909. 


S. 17 (1), proviso — Time for deposit granted 

till a certain date — If includes that date — De- 
fault — Dismissal on that date — Impropriety of. 


When time is granted by a Court for the perform 
at ice of any act till a certain date,, it includes that 
date. On application by a defendant to set aside an 
ex parte decree in a Small Cause suit, the Court 
granted time to the applicant till a certain date to 
deposit the deer e amount hut dismissed the same as 
i,o deposit was made before the application was taken 
,n> for orders on that date. Held, that the Coiirt 
bad no jurisdiction tP pass the order d»smtssmg the 
application. 30 Mad. 583=2 LAV. 729=30 Ind. 
Cas. 544=18 M.L.T. 199. 
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Miscellaneous. 


-S. 17— Setting aside ex parte decree^-Im- 


.osition of terms— Discretion of Court— 

3 ode, O. 9. R. 13. . . . 

That the Court has very wide discretion wit » 
regard to the imposing of such terms as a conditio 
10 the order of restoration as it thinks .fit bet re 
setting aside the* cr parte decree is clear from th. 
provisions of O. 9. R. 13. C P. Co* 1947 A 
L.J. 204=1917 A.L.W. 234=1947 A.W.R. (H.C.) 
236= A.I.R. 1947 All. 125. 


S. 17 — Reasons for decree. 

The law does not ordain that reasons should be 
set out in the detree of a Small Cause Court. A. 

I.R. 1934 Pat.' 243=146 Ind. Cas. 1056. 

S. 17 — Powers of review. 

Where the memorandum of evidence did not show 
any statement made as to consideration, but the Court 
found the defence plea of denial of execution to be 
false and decreed the suit, held, that the absence 
in the memo, of any statement as to consideration 
is no proof that such statement was not made, and 
the suit was rightly decided. 68 Ind. Cas. 303= 
A.I.R. 1923 Cal. 319. 

8. 17 — High Court’s power. 

High Court’s powers of interference should be 
exercised only- to cure injustice. 13 S.L.R. 201=56 
Ind. Cas. 69. 

Ss. 17, 32 — Judgment of Small Cause Court. 

See 31 B. 314=9 Bom.L.R. 327. 1 

S. 18. See C. P. CODE, S. 102. 1904 A. 

W.N. 227=27 A. 200. 

S. 23. 

Synopsis. 

1. Appeal, Second Appeal and Revision. 

2. Discretion and Power of Court. 

3. Plaint, when may be returned. 

4. Plaint, when may not be returned. 

5. Procedure on return of plaint. 

6. Retransfer to Small Cause Court. 

7. Miscellaneous. » 

1. Appeal, Second Appeal and Revision. 


-S. 23 — Suit transferred under, is triable as 

• • a. rv • • c. a. 


ardinary suit — Decision is open to first appeal 
:o District Judge. 

When the suit is transferred under S. 23, Provin- 
cial Small Caues Courts Act, it is triable as an or- 
dinary suit and the decision is open to appeal, al- 
though it does not thereby cease to be one cognizable 
I v a Small Cause Court within the meaning of S. 
102, Gvil P. C. Therefore, although no second 
appeal would lie, a first appeal would lie to the 
District Judge. A.I.R. 1940 Cal. 399=189 Ind. 
Cas. 688. 

•S. 23 — Appeal — Right to — Effect on — Nature 


)f suit not changed. , 

The transfer of a suit under S. 23 does not and 

cannot change it s nature and it is the nature of the 

suit which is the test under S. 102, C. P. Code and 

O. 43. R. 1 (v). C. P. Code- A first ,S 2 

therefore, valid, but under S. 102, C. ? • ^ a 

second appeal u 

LAV. 518=A.I.R- 1926 Mad. 622. 

-S. 23 — Transfer of suit — Appeal. 


A decree in a suit of the nature of a Small Cause 
ransferred to original jurisdiction is appealable. 45 
ml. Cas. 645 (Cal.);. 

,g 23 — Suit instituted as Small Cause suit— 


transfer of case— Judge having small cause and 
egular jurisdiction. 

Where a judge,, having both Small Cause and re- 
rulnr jurisdiction, transferred a suit instituted as 
Small Cause on to the regular line, he rightly exer^ 
:ised the power under S. 23, Provincial Small Cau 
Courts Act and he need not return the plaint is he 
limsdf had jurisdiction. There was a right oi 
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appeal from the decree passed by the judge. 38 Bom. 
190=15 Bom. L.R. 1036=1 Ind. Cas. 832. 

S . 23 — Suit of Small Cause Court nature tried as 

money suit by Judge with Small Cause_ Court powers 
— No appeal lies against decree. (1935) 62 C.L.J. 
530. 

S. 23, Sch. II, Art. 7 — Where the suits insti- 
tuted by the landlord against his tenants for rent 
were of a small cause nature but on objections by the 
tenants as to the right of the plaintiff to the rent 
the plaintiffs co-sharers were also added as defen- 
dants : 

Held^ that that though, at the inception, the suits 
were for rent, after the joinder of co-sharers, they 
ceased to be suits merely for rent and the declaration 
of title to the plaintiffs share became really a sub- 
stantial question for decision as against the co-sharers, 
the suit could not be one of a small cause nature 
because the question in issue between them was one 
of title, that is, to what shares in the lands were each 
entitled to? Therefore, the nature of the suit must 
•be judged after the joinder of the parties is consider- 
ing whether a second appeal would lie or not. As* 
the suits ceased to be merely for rent and the decla- 
ration of title was not merely an incidental relief but 
also a substantial relief on which the consequential 
relief as to the amount of rent that the plaintiff would 
be entitled to would depend, the suits ceased to be 
.of a small cause nature. They would, virtually, be 
suits involving an apportionment of rent of immovable 
property within the meaning of Art. 7 of Sch. II. 
A.1R 1940 Mad. 507=1940 M.W.N. 60=191 
Ind. Cas. 496. 

S. 23— Small cause suit— Question of title 

Trial as regular suit — Second appeal, compe- 

tC Thaugh’a small cause suit which is transferred to 
the regular side under S. 23, Provincial Small Cause 
Courts Act, becomes a regular suit, the nature of the 
suit still continues to be a small cause, and a second 
appeal is barred under S. 102, C. P. Code. 134 Ind. 
Cas. 251=1921 A.L.J. 967. 

S. 23 — Jurisdiction— Appeal— Suit for da- 

The small causes Court has jurisdiction to try suits 
for damages for trespass and removal of wood. 1 he 
party therefore cannot prefer second appeal in such 
cases if thev be below Rs. 500 even though they 
involve question of title. S. 23 of the Act lays down 
the direction for the trial of suits involving title- 
question as a regular suit in the interest of parties 
and not a ground to hold that such ” 

cognizable by the Court 12 M.L. .T 206_« (1912) 
M.W.N. 810=23 M.L.J. 103=16 Ind. Cas. 201. 

g s 23, 25 Order returning plaint — Appeal- 

ab An t ord. f r under S. 23 returning a plaint for preset, 
f -it inn to the proper Court is not appealable. A.l .K. 
103° AH .106=1932 A.L.J. 1068=34 A 1048=143 

Ind. Cas. 464. . . 

g 23 — Returning of plaint — Revision. 

Suit on two receipts opposed it. defence by subse- 
quent agreement which the plaintiff rejoined as res- 
rinded owing to defendant 9 default was beld hy 
Court of small causes to involve a question of title 
nn(l t( ie plaint was returned for presentation to pro- 
per Court. Held, that the High Court, can inter- 
fere as the Court below failed o exercise junsdic- 
ion vested in it bv law by not deeding the question 
of non-performance of the subsequent agreement. 

S7 Ind. Cas. 602 (Pat.). 


8s. 23 and 25 — Order returning plaint. 


An order made under S. 23 for the return of the 
plaint to be presented to the proper Court is not a 
decision on a case and the High Court cannot inter- 
fere in revision under S. 25. 13 C.W.N. 403= 

1 Ind. Cas. 288. 

2. Discretion and Power of Court. 

— S. 23 — Scope and object of — Return of 

• a. j ; 


plaint — Matter of discretion. 

The object of S. 23 of the Provincial Small Cause 
Courts Act is to meet cases in which the Judge is 
satisfied that the question of title is so intricate that 
it should not be decided summarily and then it should 
return the plaint for presentation to the proper 
Court. Under S. 23 the Court has a discretion. 
The Court is not bound to return a plaint in every 
case, in which a question of title is raised. 1950 A. 
M.L.J. 3. 

S. 23 — Scope. 

Section 23 does not lay down that the Small Cause 
Court has not got jurisdiction to determine the ques- 
tion of title to immovable property, but it gives that 
Court an option to send a case to a Court having 
jurisdiction to determine the title, probably on the 
ground of convenience. A.I.R. 1937 All. 676=1937 
AL.T. 727=1937 A.W.R. 646=171 Ind. Cas. 

736. 

S. 23 — Discretion of Court. 

Although a question of title to immovable pro- 
perty is not one that can be decided in the Small 
Cause Court, yet if a bona fide question of title 
arises incidentally in a Small Cause Court suit the 
Court should determine it. But under S. 23, a 
Small Cause Court is given a considerable discretion 
md when the Court has not considered it necessary 
to decide the question of title, and did not consider 
that the question was a bona fide one, it cannot be 
said that the Court acted illegally. A.I.R. 1934 All. 
695=4 A.W.R. 496=150 Ind. Cas. 144. 

S. 23— Suit for use and occupation against an 

alleged trespasser is cognizable by Small Cause Court. 
Section 23 leaves a discretion with the Judge in such 
a case. A.I.R. 1934 Lah. 355=150 Ind. Cas. 

080 (1). f . 

S. 23 — Determining character of suit. 

It is for the Court of Small Causes to decide whe- 
ther a question of title is involved in a case. It 
the Small Cause Courts so desires it may return the 
plaint. 119 Ind. Cas. 285=A.I.R. 1929 AH. 816. 

g 23 Discretion of Court — Decision on 

title. 

A question of title to immovable property can nr> 
doubt be decided incidentally by a Small Cause Court 
but S. 23 clearly gives the Court a discretion in 
cases in which the right of the plaintiff depends upon 
1 ho proof or disproof of the title to immovable pro- 
perty or other title which the Court cannot finally 
determine, to return the plaint. 43 P.R. 1902, Dis- 
appr. 60 Ind. Cas. 319=3 L.L.J. 335=A.I.R. 
1921 Lah. 91. 

S. 23 — Title — Question of — Suit for da- 
mages . 

Although the decision of a small cause Court on 
a question of title to land in a suit for damages for 
trespass thereon may not be conclusive, the Court is 
not precluded from trying and deciding that ques- 
tion in such a suit. 23 C.W.N. 647=52 Ind. Cas. 
3f >5. 
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S. 23 — Title to immovable property — Re- 
turn of plaint. 

A small cause Court has power to return the 
plaint for presenting to the proper Court when a 
question of title is raised even though it is alleged 
to be res judicata. 48 Ind. Cas. 612 (Cal.). 

S. 23 (1)— Object of. 

S. 23 (1) of the Act is designed to meet cases in 
which a Small Cause Court Judge is satisfied that 
the question of title raised is so intricate that it 
should not be decided summarily but in a Court in 
which evidence is recorded in full and the decision 
is open to appeal the matter is one of discretion. 20 
C.W.N. 1080=1 Pat.L.J. 465=3 Pat.L.W. 55= 
37 Ind. Cas. 129. 

S. 23 — Return of plaint for presentation to 

proper Court. 

A Small Cause Court case can return a plaint 
under S. 23 of the Act on the ground that the relief 
claimed involves a question of title. This point must 
be put by the Court clearlv in passing an order. 
12 A.L.J. 334=25 Ind. Cas. 81. 

Ss. 23 and 25 — Question of title raised by 

defendant — Court, duty of. 

If the defendant raised the question of title in a 
small cause suit, the Court should try the question of 
jurisdiction or return the case and direct the plaintiff 
to lodge the plaint in a Court competent to decide 
the uuestion of title. 14 Ind. Cas. 2 (Oudh). 

Ss. 23, 16 — The exercise of the power of return- 
ing plaints given to Small Cause Courts whenever 
a question of title is involved is discretionary with the 
Small Cause Courts, and when it is exercised the 
effect is to give the Courts jurisdiction to try the 
small cause suit as an original suit. (1906) 29 M. 
329. 

S. 23 — Exercise of power — Jurisdiction 

necessary. 

The power to act under S. 23 being a discretionary 
power which only a Court having jurisdiction can 
exercise, cannot be exorcised by a Court which has 
nded that it has no jurisdiction over a suit. 70 Ind. 
Cas. 153=15 M.L.W. 35=A.I.R. 1922 Mad. 300. 

3. Plaint, when may be returned. 

S. 23 (1) — Question of title. 

Where a complicated question of title is involved, 
namely, whether the plaintiff has any subsisting right 
to the property so that she should also be entitled to 
claim a share in the price of the trees which stood on 
that property, the Judge, Small Cause Court, should 
take action under S. 23 (1). A.I.R. 1940 Pcsh. 
34=189 Ind. Cas. 314. 

S. 23 — Dispute of title to immovable pro- 
perty. 

Under S. 23, the inquiry is limited to the right of 
the plaintiff and to the relief claimed by him and 
it is the right of the plaintiff and the relief claimed 
by him which has got to he considered. There arc 
no words which would justify the inference that the 
plaintiff and the defendant should he rival claimants 
to the immovable property. It is not necessary that 
there must he a dispute of title to immovable property 
between the plaintiff and the defendant, each setting 
up title in himself before the question of returning 
the plaint for presentation to the proper Court arises. 
VI R. 1935 All 1-18=4 A.W.R. 1477=1935 A. 

J 301=159 Ind. Cas. 70 (2). 


S. 23 — Intricate question of title involved — 

Summary decision, if proper. 

Section 23 shows that a Small Cause Court is com- 
petent to decide a question of title, but it should finally 
determine the same and not in a cursory manner. It 
is not always convenient for a Small Cause Court 
Judge to decide an intricate question of title and the 
object of the above provision is to meet cases in 
which the Judge is satisfied that the question of title 
is so intricate that it should not be decided sum- 
marily and then it should return the plaint for pre- 
sentation to a proper Court. A.I.R. 1935 All. 148 
=1935 A.L.J. 301=4 A.W.R. 1477=159 Ind. Cas. 
70 (2). * 

— ^—S . 23 — Suit for damages for trees appro- 
priated by tenant — Jurisdiction. 

Under S. 23, a suit is barred from the jurisdiction 
of the Small Cause Court when the right of the 
plaintiff and the relief claimed by him depends upon 
the proof or disproof of a title mentioned in that 
section. Where the relief of damages for which the 
plaintiff asks does depend upon the proof or disproof 
of the title of the plaintiff to trees which constitute 
immovable property, the suit is entertainable by 
ordinary Civil Courts. A.I.R. 1934 All. 290=1934 
A.L.T. 115=18 R.D. 13=3 A.W.R. 61=148 Ind. 
Cas. 888. 

S. 23 — Question of title — When involved. 


K brought a suit against R in the Small Cause 
Court for damages on the basis of an agreement aver- 
ring that R took from him a lease of the house be- 
longing to him on monthly rent of Rs. 15 for a 
year agreeing to vacate it on completion of the year. 
In default he agreed to pay damages at Rs. 30 per 
month, R failed to give possession and K served on 
him a notice to quit and the suit was filed for dama- 
ges for about eight months. The payment of rent 
for the year was admitted and K reserved the right 
to sue for ejectment at a later date. The defence 
was that the kabuliyat represented a benami trans- 
action and R and his brother being servants of K 
were accustomed to execute such benami documents 
in his favour and that K had no right at all to the 
house. 

Held, that the suit involved a question of title and 
in view of the postponing of his suit in respect of 
title it should not have been tried summarily as a 
small cause. 126 Ind. Cas. 145=A.I.R. 1930 Pat. 
389. _ _ 

S. 23— Question of titje — Raised m plead- 

A Small Can so Court is no doubt entitled to decide 
a question of title if it arises incidentally. But where 
the plaint and the written statement show that the 
issue to be found out and decided is one of t tie, the 
suit cannot be considered to be one of smaheause 

nature. 92 Ind. Cas. 899=23 MX. W. 520=1926 
M.W.N. 528=A . I . R . 1926 Mad. 656. 

S. 23 Suit by landlord for damages against 

tenant for cutting trees — Jurisdiction. 

A suit by a landlord against a tenant for damages 
for cutting trees on his holding cannot be decided 
by a Small Cause Court as the relief claimed depends 
upon the determination of the status of the deft, 
as a tenant. 41 Ind. Cas. 494 (Cal.). 

S. 23 — Title, question of. 

Where in a suit brought by executors in a Small 
Cause Court the defendant pleaded that the testator 
had no power to dispose of the lands by will as they 
belonged to charity. 
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Held, the Small Cause Court had no power to 
try the suit. 4 LAV. 349=38 Ind. Cas. 608. 

S. 23 — Reliefs, one of several, cognisable 

only by Munsif’s Court — Jurisdiction. 

A suit wherein alternative reliefs are asked, one 
of which can be granted by the Small Cause Court, 
but the other only by the Munsif Court, the suit is 
triable only by the Munsif’s Court. 33 Ind. Cas. 
768 (All.). 

S 23 — Jurisdiction to determine questions 

•of tile — Suit for rent — Title found necessary for 
•determination — Procedure. 

A Small Cause Court cannot inquire into questions 
relating to title, and where a suit for rent filed therein 
is found to involve the determination of title the Court 
should return the plaint for presentation to the proper 
'Court. 15 M.L.T. 214=1. LAV. 203=26 M.L.T. 
225=22 Ind. Cas. 799. 

4. Plaint, when may not be returned. 

S . 23— Rent suit . . , . . 

Where, although the suit is based on a rent-deed the 
•defence clearly denies the title of the plaintiff but 
•does not deny the execution of the rent-deed, the 
-procedure prescribed under S. 23 does not apply, as 
the tenant cannot deny the title of the landlord. A. 
I.R. 1939 Pesh. 14=181 Ind. Cas. 241. 

S. 23 — Question of title — Incidental 

Though a question of title cannot be fully decided 
in a Small Cause Suit, it can be decided incidentally 
for the purpose of deciding the chief point to the 
case which is properly within the J « r tl ® n R ° f , 

Small Cause Court. 99 Ind. Cas. 845— A. I.R. 1V27 

Mad. 459. . . 

g 23 — Parties estopped from raising title 

^Where’one party is precluded from disputing the 

title of the other party by virtue of 

1,e wrong to apply S. 23. 93 Ind. Cas. 825-24 A. 

L.J. 384=A.I.R. 1926 All. 344. 

S 23 — Suit against tenant — Plea of lea 

fr Where ir p d .a^ff° n ,ued his alleged lessee who how- 

s. 23— Tenant setting up title in third 

party. tpn _ n ». does not claim owner- 

Where a del, enda> - ‘ in tllir d party no 

ship m himse f but sets^P e(] ^ ^ )o (] the 

s-n°c^ ■t-^ c o™!h 6«; y " ,c smt - 

when question a Smalf Cause Court is 

1 he return of a I « ' ld . that an account of the 
not sustainable on the g of thc j and taken away 
land sold to, and t (g duc to the plaintiff 

from, the plaintiff a questions of owner- 

have to be ascertained on pipings no 

ship of the lands mig as * to tide to immovable 
question lias been • • st j on G f title which the 
Property, nor any o her < ^ 

w 3S=A.I R 1922 Mad. 390. 

c Suit for damages for use and occu- 

-S. 23— buit if can be gone into. 

ion — Question ot • • tr. mitortain 


that purpose may incidentally go into a question of 
title. 9 Bur.L.T. 60=31 Ind. Cas. 893. 

S. 23 — Question of title — Incidental deter- 
mination of. 

A Small Cause Court has jurisdiction to deside 
questions of title that arise incidentally in a suit 
within its cognizance. 6 S.L.R. 85 — 16 Ind. Cas. 

868 . 

5. Procedure on return of plaint. 

.g 23 — Procedure on return of plaint. 


pation — Question or t 1 1 * a ,j r i~ f |i c t ion to entertain 
a Sgcf for use U occupation, and for 


When a plaint is presented to the Civil Court under 
an order made under S. 23 of the Provinciai Small 
Cause Courts Act the case should be tried as framed 
and the question of title may be gone into only inci- 
dentally in order to decide the merits of the case. 
The suit remains one of the igture : tnabte by Small 
Cause Court. 85 Ind. Cas. 1002=A.I.R. 1926 Cal. 

83 

S 23— Return of plaint— Subsequent trial 
as small cause suit — Legality. 

Where a district Judge assigned a Small Cause 
Suit regularly triable by a 2nd Munsiff to a 3rd 
Munsiff owing to the second Munsiff ’s absence on 
leave and the third Munsiff returned the plaint saying 
that, as it involved complicated question of title it is 
to be tried by an ordinance Court, but the secoild 
Munsiff on his return from leave tried it as a Small 
Cause Suit ignoring thc order of the Munsiff and 
decreed it, held , that the action of he second Munsiff 
in trying it as a Small Cause Suit, was illegal. 27 
Ind. Cas. 751 (Cal.). 

S 23 — Return of plaint for presentation to 

proper civil Court— If civil Court can refuse to 
entertain plaint. 

Where a Small Cause Court, returns a plaint for 
presentation to a regular civil Court the latter has 
no jurisdiction to refuse to entertain it. 18 C.W.N. 
380=18 Ind. Cas. 32S (Cal.). 

S. 23 — Order returning plaint — Effect of. 

The effect of an order returning the plaint under 

S. 23 is to .remove the bar to the jurisdiction of the 
ordinary Courts imposed by S. 16. The suit may 
be presented to anv Court having jurisdiction to try 
the suit. 9 M.L.T. 372=10 Tnd. Cas. 267. 

6. Retransfer to Small Cause Court. 

S 23 — Retransfer to Small Cause Court 

**\Vhere a suit was originally filed as a Small Cause 
Court suit by the plaintiffs and on the application of 
I be defendant it was transferred to the regular list 
and became a regular suit until the record was closed 
and where without stating reasons m writing the 
Tudne re-transferred the case back to the Small Cause 

^°Hel<l he bad no power to do so. 87 Ind. Cas. 820 
—27 Bom.L.R. 246=A.I.R. 1925 Bom. 246. 

S. 23— Retrasfer of suit— Objection — When 

to be raised . 

\ rent. suit, was filed on Small Cause Side of 
the Munsiff’s Court but the defendant obtained an 
order under S. 23 to transfer the case to a Court 
authorised to determine question of title. It was then 
presented to the original side of the Munsiff’s Court 
but on finding that there was no question of title the 
suit was re-transferred to Small Cause Side. The 
defendant, objected that the order under S. 23 bad 
not been set aside. 
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Held, the objection could not be taken for the 
first, time in revision. 60 Ind. Cas. 145=12 L.W. 
423. 


7. Miscellaneous. 

S. 23 — Test — Nature of suit and not of 

defence. 

The question whether a suit is cognizable by a 
Court of Small Causes or not must depend on the 
nature of the suit and not on the nature of the 
defence set up. A suit on an allegation of pure 
contract is cognizable by a Court of Small Causes. But 
when an intricate question of title to property arises, 
a Court of Small Causes is authorized by S. 23 of 
the Act to return the plaint for presentation to a 
regular Court. But from this it does not follow 
that merely because a question of title is raised in 
defence the character of the suit is chanced. 87 Ind. 
Cas. 659=A.I.R. 1925 All. 821. 

S. 23 — Suit not cognizable — Return of 

plaint — Power of Court. 

The proper course for a Small Cause Court when 
it finds that a suit is not cognizable by it, is to return 
the plaint and not to dismiss the suit. S. 23 sets out 
a special case and does not stand in the way of a 
Small Cause Court from returning a plaint when the 
suit is not cognizable by it. 11 A.L.J. 238 — 19 Ind. 
Cas. 427. 

S. 23 — Title — Suit involving question of 

title, nature of. 

In a suit for value of trees wrongfully cut and 
carried away, the deft, contested the pi ff.'s title. 
Tho plaint was then returned for presentation to 
proper Court. 

Held, that though the case was tried on (he regular 
Mdc it none the less was a suit of a small cause nature. 

20 M.L.T. 281=4 L.W. 245=0916) 2 M.W.N. 
215=36 Ind. Cas. 202. 

Ss. 24, 27 and 17 — No appeal lies against an 

order under S. 95, C. P. Code, passed by the Small 
Cause Court, A.T.R. 1937 Nag. 126=1. L.R. 
0938) Nag. 301=169 Ind. Cas. 614. 

S 24 — Order awarding costs — Appeal lies. 

When a Small Cause Court grants costs under 
S. 35-A, C. P. Code, an appeal lies to District Judge. 
91 Ind. Cac. 790= A .1 .R. 192b All. 554. 

S 25. 

Synopsis. 

1 Applicability of section 

2 Case decided. 

3. Error of Law. 

4 Error of procedure. 

5 . Finding of fact . 

6 Grounds for interference. 

7. Interlocutory order. 

8 Judgment of Small Cause Court — Contents. 
9. New Pica. 

10. Other Remedy open. 

11 Powers of High Court. 

12 Question of- costs. 

13 Question of jurisdiction. 

14 Question of Limitation. 

15 Review cases. 

16 Miscellaneous. 


1. Applicability of section. 

S. 25 — Applicability — Small cause suit: 

tried along with original suit — Common evi- 
dence and joint decree given — Appeals— Revi- 
sion under the Small Cause Courts Act in res- 
pect of decree in the small cause suit — Compe- 
tency. 

A small cause suit loses its character as such im- 
mediately it is withdrawn to the original side and 
tried along with an original suit. 

Where three small cause suits filed by the plaintiff 
against three different defendants were by consent 
taken and tried along with an original suit filed by 
(he same plaintiff and there were common defences- 
and they were tried on common evidence and . a joint 
decree against four separate main defendants was- 
also given, on the question whether pending a regular 
appeal by plaintiff a revision filed under S. 25 of the 
Provincial Small Cause Courts Act against the decree 
in the small cause suit would be proper. 

Held: that a small cause suit could not continue - 
in the category of small causes once it was taken on 
to the original side and disposed of along with an 
original suit. Hence the revision petitions should' 
be returned to be re-presented as appeals on which an; 
ad valorem fee should be paid. 1950 M.W.N. 797 
= (1950) 2 M.L.J. 495=A . I . R . 1951 Mad. 275. w 

S. 25 — Applicability. 

Suit for damages for breach of contract valued at 
less than Rs. 500— Suit cognizable by Small Cause- 
Court but tried by Munsif as regular suit — Court 
cannot treat it as rovisable under S. 25, Provincial! 
Small Cause Courts Act, as this section has no ap- 
plicability to (he case where an appellate decision of 
the District Tudgc is challenged. A.I..R. 1936 Oudh- 
129=1935 O.W.N. 1244=165 Ind. Cas. 251. 

S. 25 — Applicability of. 

High Court can exercise the power under this sec- 
tion of the Act only when the case is tried' by a small 
cause court. 57 Ind. Cas. 551 (Pat.). 


2. Case decided. 


S. 25— Where a Court of Small Causes holds- 

tliat the plaintiffs and defendants were partners and. 
that its jurisdiction was barred under Act 29 of the 
Provincial Small Cause Courts Act, the case is finally 
decided by it and a revision is competent to the High 
Court. A.I.R. 1937 Nag. 68=19 N.L.J. 306=169 
Ind. Cas. 95. 


S. 25— Suit instituted in Small Cause Cowrt- 

i'omt subsequently abolished— Case to be sen 
•rdinnry Civil Court having jurisdiction under S 35 
—Such Court acquiring before date of trial power to 
leal with suit as Small Cause Su.t-Sccbon 32 is 
ipplicnble and decision of Court must bo deemed to be 
hat of Small Cause Court and final under law and 
>nlv onen to revision under b. 25. A.l.K. 1VJ5 

;"t C.L.J. 137=157 Ind. Cas. 1026. 

s. 25 — Small Cause Judge returning plaint to- 

>e filed in proper Court — Whether case decided. 

Even though the Court does not decide a case on 
ts merits yet when the Court arrives at a finding 
hat the suit was not cognizable by the Small Cause- 
'ourt and directs the plaint to be returned for pre- 
entation to the proper Court, the case must be deeni- 
d to have been decided so far as the Court of Small 
Causes was concerned, and there is nothing in tho- 
•revisions of S. 25 to prevent the High Court from- 
xercisins revisional powers in respect of orders- 
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passed by the Judge in the course of the proceedings 
in the Small Cause Court suit before him. A.I.R. 
1934 Oudh. 429 (2)=11 O.W.N. 1135=10 Luck. 
19$=151 Ind. Cas. 283. 

S. 25— ‘Decided/ meaning of — Return of 

plaint. 

Returning plaint is deciding the case. 15 C.W.N. 
666, Foil. 13 C.W.N. 403, Diss. 92 Ind. Cas. 
7JS=A.I.R. 1926 Nag. 276. 

S. 25 — Return of plaint. 

Where a Small Cause Court returns a plaint hold- 
ing that it has no jurisdiction to' try the same, there 
is a case decided within S. 25 and a revision lies. 
41 All. 42, Foil. 87 Ind. Cas. 286=A.I.R. 1925 
Oudh 687. 

S. 25 — Return of plaint — Jurisdiction, re- 
fusal to exercise. 

The High Court can revise the S. C. Court’s order 
returning plaint if the S. C. Court has thereby re- 
fused to exercise jurisdiction vested in it by law. 
15 C.W.N. 666=14 C.L.J. 118=10 Ind. Cas. 8. 

g 25 “Case”. 

Where the order under S. 23, Provincial Small 
Cause Courts Act, is illegal or irregular or the lower 
Court has acted grossly wrongly or with material 
irregularity, it must be treated as if a case has been 
decided which will give jurisdiction to the High 
Court to interfere under S. 25. 

The word “case" is used in a wider stmse than 
“suit" and must include the termination of a legal 
proceeding pending in a Court which, so long as the 
order is not set aside, cannot be revoked. A . T R_ 
1933 All. 106=54 All. 1048=1932 A.L.J. 1068— 

143 Ind. Cas. 464. 

S 25 — Case decided according to law. 

Under S . 25, the High Court has ony o e safs- 
fied that a decree or order in a case decide y j 

Court of Small Causes "Vourt ^as one 

where the case as presented to the Court was one 

based on a document which has been nght.y heM to 

be an acknowledgment as defined n Art , btamp 

Act, it is impossible to hold that the case has Wen 

882. 

— SrS5tt-fc*a- %TSJr s 

locus standi .to «PPj> j R set as jde and a decree 
award in plamtiff s f av r . ^ plain tifT's applica- 
is passed dismissing th • . of the award can- 

tion for revising the sen s war( i j s sc t aside 

not be made immedtately af er the awards ^ ^ 

& . °7^6 L R A^Civ 1 5 8=A . I . R . 1925 All . 
393 

e o c Refusal of amendment . 

2 . r p-avc to amend is not a case, 

The application f° r ‘ y against an order 

and therefore, " o ™cnd under S. 25 of the 

refusing lo grant Irave t Act . 77 Ind. Cas. 

Provincial Small 

| o 102a Oudh Za4. . . 

_7 S 25 — ‘Decided’- — Meaning of-Decis.on of 

issue as to jurisdiction. .. .j, f -act 

A suit for compemsa ^J^Xcausos at \ K ra. 

was brought in the * local j n r j Sf l, c t ion and 

Tho defendant pleaded 'J' ' > (o jlirisclic . 

many other held that the suit 

lion the Court jock , . Agra. Held, that no 

had heon properk ms J not bccn disposed of 

revision lay as mi 


within S. 25 of the Provincial Small Cause Court. 
Act. 41 All. 42=16 A.L.J. 777=47 Ind. Cas. 
610. 

S. 25 — ‘Decided’ meaning of — Leave to 

withdraw without giving reasons. 

Quaere. — Whether a suit which has been allowed 
to be withdrawn with liberty to sue afresh is a case 
“decided" within S. 25 of the Provincial Small Cause 
Court Act. The High Court* will interfere under 
S. 107 of the Government India Act in a case where 
leave has been given without adequate reasons. 2 
Pat.L.J. 682=43 Ind. Cas. 455. 

S. 25 — ‘Decided’, meaning of — Decision not 

on merits. 

‘Decided’, in S. 25 does not mean decided on the 
merits but simply means ‘disposed of’ and a High 
Court’s power of Revision is not restricted to cases 
where there is a decision on the merits. (14 C.L.J. 
118, Foil.; 13 C.W.N. 403, Diss.) 27 M.L.J. 494 
=16 M.L.T. 502=25 Ind. Cas. 643. 

3. Error of Law. 

S. 25 — “Contrary to law”— Decree in small 

cause suit set aside on ground of non-scrvice of sum- 
mons by separate suit— Absence of fraud— Inter- 
ference bv High Court in revision. See C. P. 
CODE, O. 9, R. 13. A.I.R. 1950 Pat. 284. 

S. 25 — Error of law — Court requiring 

higher standard of proof than laid down by 
Evidence Act. 

If a Court exercising powers under the Small- 
Causes Courts Act fails to appreciate the import 
of the term “proved” as defined in S. 3 of the Evi- 
dence Act and requires a standard of proof higher 
than that laid down by that Act, it is an error of law 
rendering the decision as one not according to law 
and the High Court has power to interfere with such 
a decision even within the limited powers given to 
it by S. 25 of the Provincial Small Causes Courts 
Act. I.L.R. (1947) Nag. 45=228 Ind. Cas. 519 
=1947 N.L.J. 1 5= A . I . I< . 1947 Nag. 157. 

S. 25 — Interference under— -Dismissal on 

erroneous view of law without going into merits 
of case. 

Where the lower Court on an erroneous view of 
the law dismisses the suit- of a plaintiff without going 
into the merits of the case, it is a fit case for the 
High Court for taking action under S. 2a of the 
Provincial Small Cause Courts Act 21 Luck. 

A T R 1947 Oudh 15=225 Ind. Cas. 536=1946 O. 
W N 756=1946 A.W.R. (C.C.) 157=1946 O. 

A. (C.C.) 15/. 

S. 25 — Failure of Judge to apply proper 

test to point at issue. 

Where a Tudgc has failed to realize that the terms 
“loan” and “deposit” are not. mutually exclusive and 
has thus failed to realize that the test to bo applied 
is whether there was an obligation on the depositee 
to SO ek out the depositor and repay him. it cannot bo 
said that there has been any proper trial or decision 
on Hie point at issue, and the application for revision 
will, therefore, hi* allowed. A.I.R. 1944 Nag. 101 
— inti X T 1 ,m— T T..R. H044> Nag. 462=212 

I nd C as . /6. * 

S. 25 — Where a person has obtained a decree to 

whirl) lie is not entitled and the lower Court has taken 
an erroneous view of the plaintiff's right to sue. the 
High Court can interfere in revision because substan- 
tial injustice has been done to the defendant. A.T. 


*v.v, 
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R. 1942 Oudh 202=1941 O.W.N. 1357=1942 A.W. 
R. 8=198 Ind. Cas. 98. 

S. 25 — Where the Small Cause Court Judge has 

taken ail erroneous view of the law which has re- 
sulted in substantial injustice that is a sufficient 
ground for interference in revision. A.I.R. 1939 
All. 590=1939 A.L.J. 460=1. L.R. (1939) All. 
709=1939 A.W.R. 477=184 Ind. Cas. 860. 


S. 25 — Error o*f law. 

In a suit for damages against the Secretary of 
State in respect of consignment booked with a Rail- 
way Company, if the plaintiff fails to prove wilful 
neglect., he equally fails to prove wilful misconduct 
which cannot be less than wilful neglect. The ex- 
pression "wilful neglect" means that the act was done 
deliberately and intentionally and not by accident or 
inadvertence so that the mind of the person who does 
the act goes with it. 

Where, therefore, there is no finding, nor is there 
any evidence on which a finding could be based, that 
there was any omission on the part of the Railway to 
observe any prescribed precaution for the protection 
of the goods from risk of damage by rain-water by 
which they are alleged to have been damaged and the 
lower Court holds that misconduct should not be 
inferred from the mere fact that damage was caused 
by the entry of water into the wagon between the 
hinges of the door-flaps, he cannot be said to have 
committed any error of law and the High Court will 
not interfere in revision under S. 25. A.I.R. 1936 
Pat. 257=2 R.R. 485=162 Ind. Cas. 793. 

S. 25 — Findings arrived at on no evidence. 

Where it appeared that not only had the trial fudge 
committed every possible error which was possible in 
the circumstances to commit, but the case must be 
described as a mis-trial and made the profound mis- 
take in placing the onus upon the plaintiff to prove 
the passing of consideration and allowed himself to 
get into a state of utter confusion by mixing up the 
return bond with the promissory note and on no evi- 
dence considered that the band note in question was 
executed by reason of threat: 

He'd, that it could not be said that, the case bad 
been properly tried and that the case must go hack 
for retrial according to law’. A.I.R. 1936 Pat. 
132=2 R.R. 151=159 Ind. Cas. 1075. 

S. 25 — Decision involving legal inference 

from facts. 

Where the decision of the suit involves the decision 
of legal inferences to be drawn from the established 
facts and the question is an important question of 
law, a revision application docs lie even if the suit 
is one of a small cause nature. A.^R. 1936 Pesh. 
148=163 Tnd . Cas. 448. 


S 25 — Wrong allocation of burden of proof 

— Negotiable Instruments Act, 1881, S. 118. 

In a suit based on a promissory note, the defendants 
pleaded that (bough they bad signed, they hail only 
fixed their signature to a blank paper and there was 
• in consideration in cash as they bad affixed . their 
'ignalures only to induce the plaintiff to give evidence 
in their favour in a case. The Judge framed, the 
issue throwing the burden of proof on the plaintiff 
and dismissed the suit holding that the defence ha* 
Irt-cti made good : 

Held. <i) that the Court ought to have made a 
presumption that the pro-note was made for consule- 
’ at ion and erred in throwing the hunlen of proof on 
'I 10 plaintiff; 

Hi) the fact tl.at both sides had produced evidence 
\'.ts immaterial in f lie circumstances of the case and 


as the Court had misdirected itself, its decision could 
be set aside in revision under S. 25. A.I.R. 1932 
All. 164=54 All. 375=135 Ind. Cas. 241. 

4 • 1 # 

S. 25 — Onus wrongly placed — Good ground. 


When the plaintiff sued the defendant Railway 
Company for damages for loss of a package sent by 
him, and it was found that the plaintiff had executed 
Risk Notes in Forms A and B and the Lower Court 
had placed the onus w’rongly on the defendant Com- 
pany. __ . 

Held, that the onus lay on the plaintiff to prove 
the the loss w r as caused by the w’ilful neglect of the 
defendant and the wrong-placing of the onus is a 
ground for interference under S. 25 of the Act. 67 
Ind. Cas. 664=3 Pat.L.T. 222=A.I.R. 1922 
Pat. 17. 

■S. 25 — Inference from documents — Ques- 


tion of law. 

The inference to be drawn from proved documents 
being a pure question of law, it is open to the Ciiief 
Court in revision to consider whether the inference 
drawn by the lower Court from certain documents 
has been correctly drawn or not. A.I.R. 1932 Oudh 
283=8 O.W.N. 800=7 Luck. 116=134 Ind. Cas. 
411. 

S. 25 — Failure to take into consideration all 


facts and circumstances — Interference. 

The defendant contracted to sell 1,000 maunds of 
husks to the plaintiff. He duly delivered 589J4 
maunds but delayed in the delivery of the remaining 
41014 maunds and finally tendered husks mixed with 
sand of which the plaintiff refused to accept delivery. 
It was admitted on behalf of the defendant that the 
husks tendered to the plaintiff contained a certain 
amount of sand but it was contended that the presence 
of some sand among the husks was unavoidable and 
that there had been a similar proportion of sand in 
the husks previously supplied to the plaintiff. The 
evidence adduced on his point on the side of the 
defendant was scanty and conflicting. During the 
time that elapsed between the making of the con- 
tract and the tender of the balance of the husks con- 
tracted for, the price of husks had risen. The trial 
Court held that there was nothing to show that the 
defendant had agreed to supply husks of a better 
quality than those tendered or that they had actually 
supplied husks of a better quality on previous occa- 
sions and accordingly, disallowed the plaintiff's claim 
for damages. On revision: 

Held, that the trial Court had erred in 1 law in not 
taking all matters into consideration and in 1 »ot con- 
sidering the fact that, husks mixed with sand I are not 
fit for cattle consumption and on the evi< ence ough 
to have held that defendant h^ l br ^n ^ co»tract, 
A I R 1931 Cal. 162=52 C.L.J. 528=130 Ind. 

Cas. 575. 

S 25 Question partly one of law. 

Where the question to be decided is certainly a 
question of fact and is also partly a question of law, 
the powers given to High Court are wide under b. 2a 
which gives power to interfere in revision in any case 
where the decision is not according to law. 31 Bom. 
L.R. 1249=54 Bom. 14=A.I.R. 1930 Bom. 68. 

S 25 — Gross errors of law are revisable. under 


S. 25. Sm. C. C. Act. 78' Ind. Cas. 434=5 L.R. 
A. Civ. 252= A.I.R. 1924 All. 691. 

•S. 25 — Decree in premature suit. 


Where the suit was premature but was decreed, 
ih»* High Court inter fered in revision. 74 Tnd. Cas. 

1 >38=4 F.L.T. 606= A . I . R . 1924 Pat. 135. 
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25 — Misapplication of law. 

Where the right sought for was not the right of 
easement but the trial Court stated it as such. 

Held, there was clearly misapplication of law and 
revision was competent. 76 Ind. Cas. 812=1 Rang. 
281=2 Bur.L.J. 136=A.I.R. 1923 Rang. 205. 

S. 25 — Wrong view of law. 

Where in pursuance of a stipulation for forfeiture 
of deposit on certain conditions, the defendant claimed 
to forfeit a certain sum and the Lower Court taking 
a wrong view of the law, decided that the sum could 
not be forfeited, held, that the decision can be revised. 
70 Ind. Cas. 96=11 L.B.R. 420=1 Bur.L.J. 158 
=A.I.R.' 1923 Rang. 47. 

S. 25 — In the absence of an error of law the 

High Court will not interfere in revision under S. 25 
of the Provincial Small Cause Courts Act. 67 Ind. 
Cas. 851 (Cal.). 

Ss. 25 and 23 — Error of law— Omission to 

determine material issue. 

The omission to determine a material issue as to 
the genuineness of the mortgage, amounts to an error 
in law and High Court can interfere under S. 2d 
of the Prov. Sm. C. C. Act. If the Court was 
of opinion that the question of the genuineness of the 
bond was beyond the scope of the suit it was in- 
cumbent on the Court in the discretion vested in it 
by S. 23 to return the plaint to be presented to the 
proper Court. Failure to do so brought the case 
within S. 25. 5 Pat.L.J. 248 — 1 Pat.L.T. 225 d 
I nd. Cas. 653. 

S. 25 — Error of law— Revision . 

Where the decree of a Court of small causes which 
must also include the judgment, involves a clear error 
of law, causing failure of justice the High Court can 
interfere. 40 Ind. Cas. 890 (L.B.). 

S. 25 — Error of law. , . . , 

The Deft, produced a "^heTs s‘ued The 
receipt for the amount far w >. J incnoss . No 

Small Cause Court dot y fc as there was no 

revision under S. 2d " a f j, ,,f;fving intervention, 

error of law or procedure just. tying 

73 P.W.R. 1916=32 Ind. Cas. 7 3. 

S. 25 — Doubtful question of law— Inte 

rence in— None where * c ^* it (loes justice be- 
Where the decision on tkrnor^. ^ ^ 

tween parties, the J Jj question of law is very 

revision especially where t«l 1008 . 

doubtful 13 ^ r fJ"^ oubtfuI . 


-S. 25-Question of law caM5 

The High Court Will »>‘ us f e Courts if the decision 

fHous or "under 

lunation which ^ n r 343= 


S. 25 of the Ac . 

of taw • determination 


decide if if came in a second aPP c< 

13 Iih 1 . Cas. 803. , r i~ w Lower 

S. 25— Doubtful question } erroneous 

Court’s order not shown i to be ci i g 

—No interference— $ 4 i c. P. Code, 
Whore it was not qtn e ‘ • ^ interfere with 

was a bar. tho High Court s 43 . was not a 

the order of the 1 °'' c . ' brought in respect of two 

bar. Two suits were ^ of fhc sa me contract, 

separate and distinct sa , e an d the breaches 

The contract itself ''* f t wo separate ship- 

were for refusal to akedel.vco , WR A . w . 
inents m respect ot me 

N. 199. 


g. 25 — Technical defect in order — Substan- 
tial justice done — No interference. 

High Court will not interfere in revision under 
S. 25 merely on the ground of a technical defect in 
order of the lower Court, if a substantial justice has 
been already done and the interference is likely to 
perpetuate an injiustice. A.I.R. 1946 Oudh 1—^0 
Luck. 517=1945 A.W.R. (C.C.) 117=1945 O.W. 
N. (C.C.) 163. 

S. 25 — Discretion of High Court — Error of 

law . 

Section 25 gives discretion in the High Court but 
in every case in which a possible error of law has 
been made, the High Court would not call for the 
record and pass an order thereon. A.I.R. 1936 Pat. 
132=2 B.R. 151=159 Ind. Cas. 1075. 

S. 25 — High Court, power of— Question of 

law wrongly decided. 

Cases under S. 25 cannot be argued before the 
High Court as if they are second appeals. The High 
Court has no right to interfere wherever any ques- 
tion of law has been wrongly decided. It will only 
interfere where there is a substantial injiustice, i.e., 
when a clear error of law is shown or when there 
is obvious perversity in the decision of a question of 
fact. A.I.R. 1936 Pat. 84=16 P.L.T. 887=2 B.R. 
290=160 Ind. Cas. 1086. 

S 25 r— Failure of justice necessary 

Where Small Cause Court has jurisdiction to decidc 
i point but it commits an error of law in deciding 
it High Court will not interfere in revision unless 
such error of law has resulted m failure of justice, 
m Ind Cas. 1U=A.I.R. 1929 Sind 117. 

s. 25 — Prejudice necessary. 

It. is not for every mistake of law that the High 
Court will interfere under S. 25 unless it is shmjm 
to have affected the result ot to have P^judmcd 
petitioner. 76 Ind. Cas. 738— A.I.R. 19-4 Pat. /M. 

£ 25 No revision of the decision of a Small 

Cause Court can be allowed merely because it is 
wrong in law. 7(1 Ind. Cas. 291=A.I.R. 1922 Oudh 

130. . , . 

g 25 Error of law — Substantial justice.. 

The’ Chief Court refused to interfere in revision 
with an erroneous decision on a question of law, when 
it appeared that substantial just.ee had been done by 
the decree of the Small Cause Court. 171 P.L.R. 
1015=107 P.W.R. 1915=30 Ind. Cas. 429. 

g 25 Error of law — Substantial justice. 

A decision which though wrong in law does sub- 
stantial justice, will not be interfered with in rovi- 

sion 93 P.R. 1911=161 P.W.R. 1911=228 P.l. 
]<. 1011=11 Ind. Cas. 445. 

4 . Error of procedure. 

g 25 Materal irregularity — Small cause 

suit— Date of hearing fixed in the absence of 
officer empowered to act as Court of Small 
Causes, is invalidly fixed— Court taking up case 
on such date and passing ex parte decree with- 
out issuing notice to defendant acts with mate- 
rial irregularity . 

Where in a small cause suit, an order fixing a date 
in the case is passed on a day on which there was no 
officer who could have the powers of a Judge of the 
Court of Small Causes, the date so fixed is not validly 
fixed and the Court cannot therefore take up the case 
on that date without issuing a notice to the defen- 
dant and if it records evidence on such a day and 
passes an cx porlc decree, the Court acts with mate- 
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rial irregularity. A.I.R. 1946 Lah. 62=222 Ind. 
Cas. 8. 

S. 25 — Trying of Small Cause Court suit 

as an ordinary suit — Dismissal — First appeal— 
Second appeal cannot be converted into revi- 
sional application under S. 115, C. P. Code — 
Suit remanded to trial Court for trial by a 
Judge invested with Small Cause Court powers 
— Provisions of S. 25, whether wider than provi- 
sions of S. 115, C. P. Code. 

A suit which ought to have been tried as a Small 
Cause Court suit was tried as an ordinary suit by a 
fudge who did not have Small Cause Court powers. 
The suit was partly decreed and the plaintiff filed an 
appeal. The first appeal was dismissed by the 
Appellate Court. In second appeal, it was discovered 
that no second appeal lay as the suit was a Small 
Cause Court suit ; 

Held, that the suit having been tried as an ordinary 
suit, an appeal did lie to the lower Appellate Court 
and, therefore, the only way the High Court could 
entertain the appeal which was filed as a second appeal 
would be bv converting it into a revisional applica- 
lion under S. 115, C. P. Code. But that procedure 
would prejudice the appellant because if the suit had 
been tried by a Judge having Small Cause Court 
powers the appellant would have had the right to 
come to the High Court under S. 25. Provincial 
Small Cause Courts Act and the provisions of b. 25 
Prov. Small Cause Courts Act are much wider than 
the provisions of S. 115, C. P. Code, and by the suit 
not having been tried by a Judge having the powers 
of a Small Cause Court, the appellant was deprived 
of the right of filing a revisional application to the 
High Court under S. 25, Prov. Small Cause Courts 
^ct Under the circumstances, the suit should be 
remanded to the trial Court to be tried by a Judge 
invested with Small Cause Court power.^ A I K. 
1945 Bom. 197=47 Rom.L.R. 38=1. L.R. (1945) 
Bom. 382=220 Ind. Cas. 202 (F.B.). 

Ss. 25 and 17 — Application to set aside ex parte 

decree — Deposit not made — Court ordering to furnish 
cash security— Default— Application to file a security 
bond — Court allowing it and setting aside the decree. 

Held, that the defendant had not. complied with the 
provisions of S. 17 which is mandatory, and there was 
sufficient injustice caused to the plaintiff by the 
Court’s order of setting aside the decree. The High 
Court could, therefore, interfere in revision under 
S. 25. 1938 A.L.J. 712=1938 A.W.R. 434. 

g 25 — Where the Court restored a small cause 

suit which had been dismissed for default and on the 
same day. passed an ex parte decree against the defen- 
dants and the latter applied to the High Court to 
revise the decree: 

Held, that it was not incumbent on the defendants 
to apply for setting aside the decree under S. 17 and 
the High Court had power to set aside the decree in 
revision A.I.R. 1935 Mad. 196=41 T..W. 117= 
1035 M.W.N. 110=155 Ind. Cas. 575. 

S 25 — Absence of proper trial. 


In a revision from a judgment, of a Small Cause 
Court, it is necessary for the High Court to satisfy 
itself that there has been a decision in accordance 
with law, and in order to find out whether there has 
hern a decision in accordance with law, it is necessary 
for the High Court to he satisfied that the Judge or 
1 lu* Small Cause Court has come to his decision judi- 
cially and not arbitrarily. 

Where the decision of a Small Cause Court Judge 
was not one that followed inevitably from the state- 


ment of the plaintiff and that was all the evidence- 
that was on the file, and the Judge had not framed 
issues on the questions raised by the pleadings: 

Held, that there had been no proper trial and the 
Judge had not proceeded according to law and hence- 
the High Court would interfere with the decision. 
A.I.R. 1933 All. 339=1933 A.L.J. 316=145 Ind. 
Cas. 579. 

S. 25 — Departure from usual procedure. 

If a Judge of Small Cause Court chooses to depart 
from the procedure laid down for the conduct of 
cases in such a Court, he should not fall back on- 
the provisions of that procedure in order to suit his* 
own convenience. A.I.R. 1933 Lah. 452=145 Ind. 
Cas. 704. 

S. 25 — Where no order was passed by a Small 

Cause Court, under O. 5, R. 19, declaring that the 
summons was duly served, or ordering further ser- 
vice, and an ex parte decree was passed, the decree- 
was set aside. 15 M.L.W. 1/=A.I.R. 1922 Mad. 
417. 

S. 25 — Error in procedure — Instance of. 

In a small cause suit the Judge, after the comple- 
tion of the taking of evidence and the hearing of 
arguments and having reserved judgment, sent for 
the parties and asked them to argue the case in his 
presence and decided the case on the basis of tho- 
statements made by them (which he did not record)- 
and on the evidence already taken. 


Held, that he had acted very irregularly and that 
a retrial should be ordered. 25 C.W.N. 59^=A. 
I.R. 1921 Cal. 558. . 

Ss. 25, 17— Error in procedure-security 

bond, accepted by Court, but not registered — 
Ex parte decree, if can be set aside — Revision. 

The requirements of S. 17 are mandatory and com- 
pliance with the essential requisites is necessary be- 
fore the ex parte decree can be vacated. Where a- 
security bond was given and accepted by the Court 
but not registered, it was held that an ex parte decree 
cannot be set aside under S. 17 where it was set 
aside the order was revised under S. 25. 26 C.L.J. 
315=42 Ind. Cas. 751. 


— S. 25 — Error in procedure — Admission of 

r t\ ? ! - 1 - r 


a a a V/ a a a a ^ » 

iim — Dismissal of suit. 

Court cannot dismiss a suit for 
isidcration of the bond in suit 
mitted the claim but pleaded for 
1. Cas. 393 (Cal.). 


failure to prove 
where defendant* 
instalments. 41 


s 25-Error in procedure-Spcc.fic Hehcf 


■ant ahle , alternative reliefs sought ill the 

When one of two by that Court 

“!' C. 'ko enntablo in law. a direction to strike 
out and ‘thus Lend the plaint wouMbe the prpper 
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_S 25 — Genuineness of document, question 
of — If a ground for revision. 

Where the genuineness of a document purporting' 
to be a receipt for the amount was doubted, the Iligb 
Court cannot revise as there is no error of law or 
procedure. 73 P.W.R. 1916=32 Ind. Cas. 793. 

S. 25 — Error of procedure — Revision — Re- 
cord of evidence, meagre — Judgment after 7 

months. . . . 

The law pre-supposes a prompt and continuous trial, 
usually finished in one hearing followed by an imme- 
diate decision while the evidence of both sides, mos 
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• of it un- recorded, is still fresh in all its details in 
>the mind of the judge. This is of the very essence 
of the Small Cause Court procedure. The judg- 
ment in a case was delivered by a Small Cause Court 
Judge seven months after he had heard the evidence 
.and the record of evidence was very incomplete and 
imperfect: Held, that his judgment was without the 
•basis necessary for a legal decision and therefore, a 
retrial should be ordered. 8 N.L.R. 91=1 5 Ind. 
Cas. 938. 

S. 25 — Error in procedure — Injustice ne- 
cessary. 

High Court will not ordinarily exercise the powers 
under S. 25 unless it appears that some substantial 
injustice has directly resulted from a material error 
in procedure. A.I.R. 1926 Oudh 264, Foil. 105 
Ind. Cas. 912=A.I.R. 1928 Oudh 144. 

S. 25 — Error in procedure whether good 

ground for — Practice. 

The High Court will not usually under S. 2d of 
■the Provincial Insolvency Act, interfere in revision 
merely for correcting errors of procedure where 
substantial justice has been done. 8 A.L.J. 929= 
11 Ind. Cas. 259. 


5. Finding of fact. 

(a) When may be interfered with. 

(b) When may not be interfered with. 

5. (a) Finding of fact— When may be 

interfered with. 

S. 25— Finding of fact— Error in appraise- 
ment of evidence — Interference. . 

It is quite true that under S. 25 of the Provincial 
Small Cause Courts Act the High Court should not 
interfere with pure findings of fact, but where the 
finding 7s based'upon an obvious error in the appraise- 
ment of the evidence, then it cannot be described as 
a finding in accordance with law. A.I.R. 1950 Cal. 

Is. 25— Lower Court overlooking important 

evidence. - ? e finding of fact in arriv- 

inir at which the lower Court has o\crlookea 1m 
portant piece of ^ence on the be «*£ 

fered with. 1 * * 4 A w 1 — 16 luck 

1212=1940 R.D. 590=1941 A.W.R. 3-10 Luck. 

4 _!Zs 191 25— Finding 0 ^ fact-Revision, when 
“ judicial 

W," the recorcMha t the finding of the Court on 
questions* of fact is perverse and cannot be supported 

by the evidence. A ui/v'tinn»; lie in ;i revi- 

■ Q " aer r - ^ 0 ( r i937 O ) 5S 172 Im< 1. Cas. 506=31 S. 
sion application. 

I R 1 

O oc Finding of misconduct. 

S. 25— rmaii R .--tain proved facts amount 

The question wh purely a question of fact, 

to misconduct or I j? t High Court in a revision under 

and it is open to the *» fco hoI( i that the facts 

the Small Cause j c ’ no t, in law, constitute 

^co d nd b u y c t ,hC A r RR C0 .93 t 5 < ' L a,.. ’206=153 Ind. Cas. 

625 ’ s 25 Findings of fact opposed to evi- 

4 Ai^oSgh in - ^Pii-ion under S. 25. 


the High Court will not generally interfere with 
findings of fact, where it is shown that the findings 
are such as could not have been arrived at on the 
state of the evidence on the record, it is open to the 
High Court to interfere in revision under S. 25. 

It is hardly proper to stigmatize the books of a res- 
pectable firm as books which it is not difficult to fabri- 
cate without coming to a specific finding that the books 
produced were, as a matter of fact, fabricated and 
without giving reasons therefor. A.I.R. 1933 Pat. 
145=14 P.L.T. 61=142 Ind. Cas. 463. 

S. 25 — Finding — Obviously wrong and per- 
verse. 

It may be that the High Court has power to inter- 
fere in small cause revision even on a question of 
fact, but that can apply only in a case when the lower 
Court’s judgment is obviously wrong and perverse 
* and only one conclusion is possible . 105 Ind. Cas. 

351=39 M.L.T. 331=A.I.R. 1927 Mad. 960=54 
M.L.J. 157. 

S. 25 — Finding of facts — Perversity. 

It is not the practice of the High Court to inter- 
fere in cases under S. 25 with findings of fact but 
where the judgment is absolutely perverse it will set 
it aside. 100 Ind. Cas. 1032=A.I.R. 1927 All. 
393. 

S. 25 — Assumptions against evidence. 

The High Court under S. 25 will not ordinarily in- 
terfere on a question of fact but is not absolutely 
debarred from doing so. Where the lower Court 
decided the case on the assumption that the plaintiff 
would not be likely to bring a false claim for so 
small a sum against the whole weight of the evidence 
given in the case, the High Court would interfere* 
A.I.R 192;, Rang. 310, Foil. 101 Ind. Cas. 632^ 
6 Bur.L.J. 54=A.I.R. 1927 Rang. 159. 

S. 25 — Finding — Not dear. 

Where there is no clear finding of fact by a Small 
Cause Court, the High Court is entitled to interfere 
in revision. 85 Ind. Cas. 423=A.I.R. 1925 Oudh 

4o0. 

S. 25 — Perverse finding of fact is ground 

for revision. 

The phrase 'according to law’ cannot be held to 
exclude cases in which there has been a grossly erro- 
ncrous decision on facts. But unless it can be shown 
that the conclusions on fact were so perverse as to 
lead to a conclusion that the Judge made no serious 
attempt to deduce them from the evidence before him 
or was utterly incapable of making such deduction 
a High Court will not interfere in revision on ques- 
tions of fact. 45 Bom. 292 and 27 All. 531, Foil. 
91 Ind. Cas. 679=4 Bur.L.J. 127=3 Rang. 471= 
A.I.R. 1925 Rang. 310. 

S. 25 — Assailability — Grounds. 

Small Cause Courts have doubtless been given very 
wide powers with regard to decisions on question of 
fact and in revision the High Court is always reluc- 
tant in questioning a decision on the facts. But there 
is no doubt that it has, for good reasons, power to 
do so. In cases where the findings of fact are based 
en or involve assumptions or inferences which there 
is nothing in fact or probability to support, or are 
not justified by sufficient evidence, or where the find- 
ing of fact is opposed to the evidence or on flagrant 
misinterpretation or disregard of evidence, or if in- 
justice would otherwise be done the High Court has 
power to interfere in revision. 73 Ind. Cas. 1055= 
19 N.L.R. 72=A.I.R. 1923 Nag. 292. 
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S. 25 — No evidence. 

A revision would be allowed if the Lower Court 
found a certain fact for the finding of which there 
did not exist any evidence. 70 Ind. Cas. 291=A.I. 
R. 1922 Oudh 130. 

S. 25 — Interference in cases of injustice. 

Although High Court would be adverse to interfer- 
ing under S. 25 on pure questions of facts, it cannot 
be said that the High Court has no power wliatever 
of interfering with decisions on questions of fact. 

However, interference in regard to appreciation of 
evidence should in general only be exercised when there 
appears to the Court to be a very clear case of 
misappreciation which has resulted in injustice to a 
party and makes the decree one that cannot be regard- 
ed by a Revisional Court as “according to law.” 59 
Ind. Cas. 267=45 Bom. 292=A.I.R. 1921 Bom. • 
407. 

S. 25 — Findings of fact — When can be in- 
terfered with. 

Per Oldfield, J. — A finding of Small Cause Court 
on a question of fact reached without reference to 
material evidence must be rejected even in revision 
under S. 25 of the Provincial Small Cause Courts 
Act. 38 M.L.J. 560= ( 1920) M.W.N. 198=11 L. 
W. 358=28 M.L.T. 49=55 Ind. Cas. 754. 

S. 25 — Finding of fact — Finding opposed to 

evidence. 

The powers conferred by S. 25 though discretio- 
nary are very wide and when a small cause Court 
arrives at a finding entirely opposed to the evidence 
in the record, the decision will be set aside in revi- 
sion on the ground of miscarriage of justice. 63 P. 

R. 897; 21 B. 250, Foil. 165 P.W.R. 1917=42 
Ind. Cas. 198. 

S. 25 — Findings of fact. 

The powers of Court under S. 25 are wider than 
under S. 115, C. P. Code (1908) where a small 
cause court decree is based on a finding which is 
clearly opposed to the evidence resulting in grave in- 
justice to the defendant the High Court can reverse 
it. 8 S.L.R. 164=27 Ind. Cas. 366. 

S. 25 — Finding of fact — Entry in creditor’s 

book . 

A finding of fact based on extremely meagre 
evidence can be set aside in revision. A mere entry 
in a creditor’s book unsupported by independent testi- 
mony is of no avail as against the sworn affirmation 
of the person liable thereunder. 173 P.L.R. 1914 
=70 P.W.R. 1914=24 Ind. Cas. 883. 

S. 25 — Finding of fact — Revision. 

A suit was based on a document, which was neither 
on pronote nor an acknowledgment of debt, but a 
more receipt. A decree was passed on the mere settle- 
ment of plaintiff that the receipt was for money 
advanced as a loan. It appeared that the parties were 
at. one time partners in business and it was impos- 
sible to make out whether the money was or was not 
really paid in the course of some transaction arising 
out of the firm’s business. The case was a fit one 
for revision and the suit must he dismissed. 133 P. 
L.R. 1913=139 P.W.R. 1913=19 Ind. Cas. 943. 

S. 25 — Finding of fact. 

A finding of fact can he set aside on revision under 

S. 25 when based upon ostensibly unreliable evidence 
or no evidence at all. 89 P.W.R. 1910=7 Ind. Cas. 
530 
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5. (b) Finding of fact — When may not be 

interfered with. 

S. 25 — Appreciation of evidence — Interfe- 
rence by High Court. 

Under S. 25 of the Provincial Small Cause Courts 
Act, the High Court will not interfere on a pure 
question of appreciation of evidence. A.I.R. 1949 
Ajmer 43. 

S. 25— -Question of fact gone into by Judge 

— Fact that it is not mentioned in judgment is 
of no significance — Interference by High Court. 

Where the evidence makes it clear that a question 
of fact was gone into by the Judge, no significance 
can he attached, in a Small Cause Court matter, to 
the fact that the Judge has not actually mentioned 
it in Ills judgment and if the High Court is satisfied 
that the Judge did not consider the facts, the High 
Court will not, in revision, review a decision of fact 
bv Small Cause Court Judge. 1946 A.W.R. (H. 
C.) 421=1946 A.L.W. 529 (1)=A.I.R. 1947 All. 
34=230 Ind. Cas. 221. 

S. 25i — High Court, if* can review evidence 

and reverse finding of fact. 


The High Court, under S. 25 cannot constitute 
itself a Court of Appeal. It has no right to reverse 
the trial Court on question of fact, unless the trial 
Court has given a perverse judgment or has over- 
looked essential evidence in the case. A.I.R. 1944 
Mad. 181=(1943) 2 M.L.J. 668=45 Cr.L.J. 464 
=57 L.iW. 168=1944 M.W.N. 26=1. L.R. (1944) 
Mad. 643=212 Ind. Cas. 39. 


_ . 25 — Findings of fact are to be accepted! 
unless they are perverse or unreasonable. 

In a revision application against a Small Cause 
Court decision, the findings of fact arc to be accepted 
unless they are perverse or unreasonable^ and it has 
also to be remembered that the depositions of the 
witnesses aro not taken down in full. A.I.R. 1939 
Nag. 19=1939 N.L.J. 118. 

S. 25— A finding on a pure question of fact 

supported by documentary evidence cannot be assailed 
in revision under S. 25. A.I.R. 1936 Cal. 497=49 
C.W.N. 942=63 C.L.J. 455=1. L.R. (1937) 1 
Cal. 1=164 Ind. Cas. 226 (F.B.). 

S. 25 — Finding regarding genuineness of 

signature. 

The finding regarding the genuineness of signature 
arrived at by tho lower Court, by taking into conside- 
ration the evidence of the hand-writmg expert is 
clearlv one of fact based on due consideration of 
the evidence, both direct and circumstantial, and is 
not open to challenge in revision A.I.R, 1 1936 Oudh 
176=1936 O.W.N. 245=161 Ind. Cas. 150 (D.B.). 

S. 25 It is not open to the High Court in 

revision under S. 25 from a Small Cause . Court to 
consider the findings of fact on their merits. A. I. 

R 1935 All. 690=1935 A.L.J. 511=1935 A.W.R. 
433=157 Ind. Cas. 122. 

S. 25 — Question of fact — Court disbelieving 

evidence of plaintiff and dismissing suit. 

Whero the question before the Small Cause Court 
was one of fact and being unable to believe the evi- 
dence adduced by the plaintiff who had to establish 
Hie necessary fact, dismissed the suit, and though not 
bound to give reasons, the Court gave reasons for 
dismissal and the decree was not shown to be not 
according to law: . 

Held, that the High Court would not interfere with 
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the decision of the Small Cause Court. A.I.R. 1934 
Pat. 243=146 Ind. Cas. 1056. 

S. 25 — The High Court will not intervene in 

revision in what is really a pure question of fact 
unless it is clear that the judgment of the lower Court 
is perverse. A.I.R. 1933 All. 373=144 Ind. Cas. 
270. 

S. 25 — Finding of pure fact supported by ad- 
missible evidence will not be interfered with in revi- 
sion under S. 25. A.I.R. 1933 Oudh 393=8 Luck. 
1 19=10 O.W.N. 1311=147 Ind. Cas 227 (2). 

S . 25 — Suit for rent by B accepted as land- 
lord — Decree — Suit for rent by C — Admission- 
Decree — Interference with decision — If proper. 

A took certain premises for rent and negotiated 
with B who alleged himself to be owner. A gave B 
an acknowledgment that he had taken the premises 
from him on rent and would, in future, pay rent to 
him. Despite this, A sent a letter to B that lie was 
convinced that C was the real owner and that ho 
proposed to deal with C in futpre, B instituted a 
suit for rent of the shops for a certain period and 
got a decree. Subsequently C filed a suit for rent 
for a subsequent period and got a decree for rent on 


Held, that B’s suit was rightly decided in that the 
defendant A, having accepted B as Ins landlord, was 
estopped from denying his title, according to the 
principles laid down in S. 116, Evidence Act. 

Held, also, that in view of the admission, C s sm 
was also rightly decreed and that the decision in each 
of the suits taken separately was unimpeachable and 
there was no justification for interfering 
Provincial Small Cause Courts Act, simply because 

the two results taken together 4 ? r?,d 
A.I.R. 1933 Oudh 129=10 O.W.N. 48—143 Ind. 

Cas. 838. 

-S . 25 — Interference with findings of fact 


Principles. , , c 

The Court will not ordinarily 
with finding of facts unless the J" 8 . . ^ 

and can be shown to be such on nc * • • 

T.R. 1933 Sind 363=6 R.S. 155=147 Ind. Las. 4is 

— S 'zS-Thoush an application for 
S. 25, Small Cause Court Act ^ 

scope than one under S-l * . C annot he reversed 

finding of tha Small Cause . ground that the 

or modified in revision the applicant, 

balance of evidence ism favour o ' 11 

A.I.R. 1931 ML 210=130 Ind. Cas. 

O -»e T„,-ncnVp or perversity — Absence of. 
S. 2b — Injustice f interfere solclv upon a 

The High Court will not inter^ obvi<)l|S * i|ljustic< . 

question of fact where th - decision upon 

involved or no obv.ous pen ers.tyi. ^ ^ A|J 

a finding of fact .21 1 Bom . 814=2" Bom. 

Appr. 104 Tnd. Cas. - 4 

L.R. 928=A.I.R. 1027 Bom * ' : n!pr f |irc i„ 

S. 25— The High faCt wilful negligence 

revision with a finding • 474—47 All. 136= 

is a finding of fact 85 Ind Cas. " ^ 273 . 

AT A "" A ,1.1'* * . 

f) L.lv.A. evidence or perversity. 

S. 25 -Absence of v ^ ^ ^ ^ ^ 

Unless there was no cv « ^ finding was an im- 
support the finding or « n unfair to interfere on 

possible or perverse one, it ^ Fo] | > «4 Ind. 

the revision side. (7 L.R. A. Civ. 24= 

Cas. 794=22 A.L-J- 10J0C=W 
A.I.R. 1925 All. 172. 


S. 25 — Interference only in cases of error 

of law or of injustice. 

Under S. 25 it is not open to the High Court to 
interfere except where some clear error of law and 
injustice resulting therefrom are apparent. Where 
there is a certain amount of evidence in the case on 
which the finding is sustainable, the High Court can- 
not interfere and set aside the finding. 66 Ind. Cas. 
489=15 S.L.R. 193=A.I.R. 1921 Sind 99. 

S. 25 — Finding of fact — Burden of proof — 

Misdirection as to. 

Per Sadasiva Aiyar, J . — The High Court should 
not interfere in revision with a finding of fact in a 
small cause suit on the mere ground that the Court 
misdirected itself as to the burden of proof. 4 L. 
W. 611=35 Ind. Cas. 204. • 

S. 25 — Finding of fact — Negligence of 

bailor. 

The question of negligence is one of fact. The 
High Court will not generally interfere with a find- 
ing on that question in revision. Where it is not 
shown that the Judge of the First Court misapplied 
the standard of care required of a bailor under S. 51 
of the Contract Act, or where it was not proved that 
there was a perverse finding, the High Court will not 
interfere. 18 M.L.T. 119=(1915) M.W.N. 533 
=2 L.W. 628=30 Ind. Cas. 493. 

S. 25— Finding of fact — Finding opposed to 

evidence. 

Even if a finding of fact arrived at by a Lower 
Court is entirely opposed to the evidence the High 
Court has no power to interfere in revision under 
S. 25. (1912) M.W.N. 181=15 Ind. Cas. 186. 

6 . Grounds for interference. 


S. 25 — Refusal to follow plainly worded 

statute — Interference in revision. 

Under S. 25 of the Provincial Small Cause Courts 
Act, the High Court has jurisdiction to interfere with 
the decision of a Small Cause Court if it refuses to 
follow a plainly worded and unambiguous statute. 
When there is a special statute governing the case, 
the Small Cause Court acting judicially cannot ignore 
it and decide cither on the general law or on some 
vague and general principle. If it does so, the juris- 
diction of the High Court is attracted under the 
section. I.L.R. (194") Nag. 506=A.I.R. 1949 
Nag. 330=1949 N.L.J. 251. 

S 25 Where the parties have led evidence and 

the Small Cause Court had ample material to come 
to the conclusion, its decree is not liable to be set 
aside on account of its failure tt) frame an issue on 
simple point when the applicant has not been pre- 
judiced. A.I.R. 1944 Nag. 120=1. L.R. (1"44) 
Nag. 46=1944 N.L.J. 110=212 Ind. Cas. 539. 
S 25 — ludee not applying his mind. 


Where it is found that the trial Judge had not 
applied his mind in deciding the dispute, High Court 
can revise that decision. A. T.R. 1944 Nag. 145= 
1944 N.L.J. 200=1. L.R. (1944) Nag. 119=217 
Ind. Cas. 295. 

S. 25 — The High Court should not interfere 

with a judgment of a Small Cause Court on a ques- 
tion, either of fact or of law, even though the deci- 
sion may appear to be erroneous unless the conclusion 
of the Court is one which no Judge acting judicially 
could reasonably reach. S. 25, Provincial Small 
Cause Courts Act. ought not. to be construed as giving 
the parties a right of appeal on points of law. A.I.R. 
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1944 Sind Kfcsd.L.R. (1944) Kar. 42=216 Ind. 
Cas. 40. 

S. 25 — High Court, when should interfere. 


There should be no interference by the High Court 
in revision under S. 25, with the judgment of the 
Small Cause Court on a question of fact or law even 
though the decision may appear to be erroneous un- 
less the conclusion of the Small Cause Court is one 
which no Judge, acting judicially, could reasonably 
reach. A.I.R. 1943 Nag. 117=1. L.R. (1943) Nag. 
176=1943 N.L.J. 196=206 lnd. Cas. 286 (F.B.). 

[Impliedly overrules A.I.R. 1923 Nag. 292=73 
lnd. Cas. 1055]. 

S. 25 — Revision is justified in case of palpable 


injustice and simple error of law. 1942 N.L.J. 311. 

S. 25 — Extent of powers. 

Under S. 25, Provincial Small Cause Courts Act, 
the High Court has wider powers of interference than 
those given by S. 115, Civil P. C., and it will inter- 
fere in exercise of that power on grounds similar to 
those which would justify interference under S. 115, 
Civil P. C., or, apart from those grounds, when 
there is reason to think that there has not been a fair 
trial or that a palpable injustice has been committed 
or even in the case of a simple error of law it it is a 
matter of general importance. Section 25, however, 
cannot be used in such a way as to give an ordinary 
right of appeal on points of law. A. 1. K. 1V-+1 
Bom . 67=42 Bom. L.R. 1098=1. L.R. (1941) Bom. 
153=193 Ind. Cas. 35. 

S. 25 — The revisional powers under S. 25 should 

bo exercised in exceptional circumstances to correct 
palpable errors and to prevent miscarriage of justice 
A.I.R. 1941 Oudh 277=1941 O.W.N. lla=1941 
A.W.R. 66=193 Ind. Cas. 38. 

S. 25, Sch. II, Art. 3 1 . 

money with tender for supply of grass to P rison 
department — Conditions of tender not 1 infilled 
Deposit forfeited by Inspector-General of Prisons— 
Suit for return of deposit-jurisdiction of Small 
Cause Court to entertain such suit, held, was excluded 
—Powers of High Court under S. 25, held, could be 
exercised. A.I.R. 1940 Oudh 245=1940 (3. VN . N • 
34^=1940 A.W.R. 155=187 Ind. Cas. 209. 

S. 2S — Powers are discretionary — When may 

be exercised. 

The power of interference which the High Court 
has under S. 25 is purely discretionary and the mere 
fact that an order passed by a Small Cause Court is 
either illegal or without jurisdiction does not neces- 
sarily justify interference by the High Court. I ho 
real test is whether any substantial injustice has 
been done by the order complained against. In other 
words, there should he merits in the application apart 
from technicality. A.I.R. 1939 All. 7/-—1 38 A. L. 
T. 1058=1938 A.W.R. 753=180 Ind. Cas. 100. 

S. 25 — Section 25 ought not to ho construed 

as giving the parties a right of appeal on points of 
law The object of S. 25 is to enable the High 
C\nirt to see that there has been no miscarriage ot 
justice, that the decision was given according to law. 
Wherever the Court comes to the conclusion that the 
unsuccessful party has not had a proper trial ac- 
cording to law, then the Court can interfere. • 
t lie Court ought not to interfere merely because it 
thinks that possibly the Judge who heard *" e -S? s . e 
may have arrived at. a conclusion which the High 
Court would not have arrived at. A.I.R. 1938 Bom. 
223=40 Bom. L.R. 125=174 Ind. Cas. 1004. . 


25 — Court using discretion and setting 
aside ex parte decree — No interference. 

It is not permissible for the applicant in an applica- 
tion under S. 25 to ask the High Court to interfere 
with the exercise of the discretion of the trial Court. 
Consequently, where the Court uses discretion in 
setting aside an ex parte decree, the High Court will 
not interfere. A.I.R. 1937 Oudh 206=1937 O.W. 
N. 53=166 Ind. Cas. 137. 

S. 25 — Interference with orders of Small 


Cause Court Judge — When justified. 

The High Court will interfere only in exceptional 
circumstances with orders of the Judge of the Court 
of Small Causes, but when the Judge is clearly wrong 
and if his order is upheld, there would, in fact, be a 
fraud perpetrated upon the plaintiff and he would be 
debarred from bringing a suit which suit he is 
entitled to bring, the High Court will interfere. 
A.I.R. 1937 Sind 155=170 Ind. Cas. 116. 

•S. 25 — Technical defects. 


The Revisional Court would not upset the judg- 
ment of a Small Cause Court on a bare technicality, 
if substantial justice has been done. A.I.R. 1936 
Pesh. 1=160 Ind. Cas. 462. 

S . 25 — Held, on facts that there was no 


reason to interfere in revision. 

Held, in view of the fact that the acknowledgmait 
in the suit was made by the defendant and the plain- 
tiff had himself given evidence that the advance was 
made to the defendant and that the defendant’s father 
had not given evidence, there was no sufficient reason 
for rejecting the plaintiff’s evidence that the advance 
was made to the defendant. The fact that the khata 
was in the name of both the defendant and his father 
was consistent cither with the advance being made to 
the defendant alone, as the plaintiff pleaded, or to the 
defendant’s father as the defendant pleade< land that 
there was no reason for interference. (1936) 10/ 
Ind. Cas. 448=19 N.L.J. 251. 

S 25 — Application for restoration Small 

^ ^ «t i • inniffi/*! am! unn 


Cause Court holding grounds insufficient and 
refusing to allow restoration— —Revision. 

I-Icld , that where the Small Cause Court holds that 
the grounds alleged for restoration are not sutti- 
cient and refuses to allow restoration, the High Court 
should not overrule it in revision. A. I au. 

437=1935 A.L.J. 708=1935 A.W.R. 273=154 Ind. 
Cas. 516 (1). 

S. 25— Substantial injustice must have _re- 

sulted from material misapplication or mis 
apprehension of law. 

Section 25 was not intended to give, in effect, a 
right of appeal in all Small Cause Court cases either 
on law or fact. The revisional powers given by that 
section are only exercisable where it appears that 
some substantial injustice to a party to a litigation 
has directly resulted from a material misapplication 
or misapprehension of law or from amatertal error 
procedure. A.I.R. 1935 All. 379=1935 A.L.J. 
414=1935 A.W.R. 178=159 Ind. Cas. 51. 

S. 25 — Suit for use and occupation against an 

alleged trespasser is triable by Small Cause Court. 
S. 23 leaves a discretion with the Judge in such a 
case and no ground for revision exists on the ground 
that question of title is raised in the suit. A.I.R. 
1934 Luh. 355=150 lnd. Cas. 980 (1). 

-S. 25— In all revisional application under S. 25, 

. ■ /> • ■ /• • . • ■ t 


the High Court must be satisfied before it interferes 
that some substantial injustice has been done; in other 
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words, that there are merits in the application apart 
from technicality. 

Where there are 110 merits in the application it 
may be dismissed, even though a question of juris- 
diction is involved. A.I.R. 1933 All. 145=1-14 Ind. 
Cas. 172. 1 

S. 25 — Omission to consider material evi- 
dence — Mistake in appreciation of evidence. 

Where substantial injustice has been done to a 
party by reason of the omission of the lower Court 
to consider material evidence or due to mistake in 
the appreciation of evidence, the High Court is 
entitled to interfere under S. 25. A.I.R. 1933 Cal. 
501=37 C.W.N. 275=144 Ind. Cas. 740. 

S. 25 — High Courts should not ordinarily exer- 
cise the powers under S. 25 unless they have reason 
to suppose that there has been a real mismanagement 
of the case or actual perversity in the decision by the 
trial Court. Where the judgment showed that there 
had been a real mismanagement of the case before 
the trial Court and in consequence, substantial injus- 
tice had resulted, the High Court interfered in revi- 
sion. A.I.R. 1932 Oudh 283=8 O.W.N. 800= 
7 Luck. 116=134 Ind. Cas. 411. 

S. 25 — Miscarriage of justice. 

High Courts should not ordinarily exercise their 
powers under S. 25 unless they have reason to sup- 
pose that there has been a real mismanagement of 
the case or actual perversity in decision and it be- 
hoves a High Court to exercise such powers simply 
and solely for the purpose of preventing miscarriage 
of justice or gross illegalities. A.I.R. 1932 Oudh 
60=8 O.W.N. 1263=137 Ind. Cas. 495. 

S. 25 — Interference in revision under S. 25 is 

discretionary and High Court will not, as a rule, 
interfere in revision unless some substantial injustice 
has resulted from the error or irregularity com- 
plained of. A.I.R. 1931 Lah. 606=32 P.L.R. 163 
=133 Ind. Cas. 283. 


S. 25 — Judgment very brief. 

The High Court will not interfere under S. 25 with 
the judgment of a Small Cause Court if it is satisfied 
that the Judge has really applied his mind to ie 
case and given a decision on the evidence even though 
the judgment is very brief. (1931) 132 Ind. Cas. 
240=7 O.W.N. 1202. 


— S. 25 — Grounds for interference. 

Where a decree is opposed to P l '81ic poficj ,f ' 
f. improper to interfere with it. 34 C. - 1 • 
A.I.R. 19.30 Cal. 596. 

25— New case— No objection— No revi- 

Vhcre plaintiffs raise a new case at the 
hearing at variance with the case m. < . 

nt. and the defendants having had 
:ise grounds on which the phin'IifTs ,C< J ^ .He c 
not ask for adjournment in ° r< * cr 1,1 - ;|I]( | 

lisli evidence to rebut the new cas • • ' . 

Court passes a decree, it cannot be sm I <h‘‘Mhe 

sion was in any way wrong or v • f 
sssitate remand bv High Court. 4> C.L.J . • - 
l.R. 1629 Cal. 654. 

-S. 25— Wrong forum by choice. 

/here at, their own instance the P , ' ,,,,tl * C '^ the 
-e the Small Cause Court they could jt^ 

sing Court to hold 1? jqVq Pat. 722. 

ion. 1 18 Ind . Cas. 139=A.T.K. 

12— F. Y. D.— 95 


S. 25 — Inferences from facts not fairly 

drawn — Good ground. 

Under S. 25, High Court will not go into decisions 
ot Small Cause Courts as to what is a fair infe- 
rence in a particular case unless it is shown that the 
inference is not one that can fairly be drawn from 
the tacts. A.I.R. 1923 Bom. 389, Foil 


Certain tins of ghee were consigned to the defendant 
company at Sangh for conveyance to the plaintiff 
and were wholly lost during transit. The goods were 
sent under a risk note 111 form (H) as amended. In 
certain cases it provided that the Railway Administra- 
tion shall be bound to disclose to the consignor how 
tho consignment was dealt with throughout the time 
it. was in its possession or control and. if jiecessary. 
to give evidence thereof before the consignor is called 
upon to provo misconduct, but, if misconduct on the 
part of the Railway Administration or its servants 
cannot be fairly inferred from such evidence the 
burden of proving such misconduct shall lie upon the 
consignor. Plaintiff brought a suit for damages for 
loss of goods. The Court found that such miscon- 

‘ h y the Plaintiff, but that it 

could be fairly inferred from the evidence given in 
accordance with tho proviso in the risk-note II and 
he decreed the plaintiff’s claim. 


Heh I, that if the evidence proved facts strongly 
preponderating in favour of an inference that went, 
against the view that there was misconduct on the 
part of the railway servants, it might justify inter- 
ference under S. 25; for it would mean that the 
inference of such misconduct clearly was not a “fair’* 
one, and thus the decision was unjust and not “accord- 
ing to law.” 


Held, further, that the risk note H did not require 
such misconduct to he “proved” but only that such 
misconduct could be “fairly inferred” from the 
evidence and interference by High Court was not 
justified. 118 Ind. Cas. 241=52 Bom. 770=30 Bom. 
L.R. 1104=A.I.R. 1928 Bom. 504. 


S. 25 — It is not permissible for an applicant in 

an application tinder S. 25 to ask the High Court to 
interfere with the exercise of discretion with regard 
to sufficiency or otherwise of security offered. 114 
Ind. Cas. 502=5 O.W.N. 886=A.I.R. 1928 Oudh 
488. 

S. 25 — Conditional instalment decree. 

Where the Small Cause Court made the decretal 
amount payable by instalments, adding that the order 
relating to instalments will he operative in case the 
defendant executes a mortgage of his zamindari share 
in a certain village within a certain time and in the 
event, of his failure to do so the plaintiff will be en- 
titled to realize the entire decretal amount. 


Held, that the Court has not acted contrary to law 
in passing a decree payable by instalments on a cer- 
tain condition. 101 Ind. Cas. 816=1 L.C.. 75= 
A.I.R. 1927 Oudh 236. 

S. 25 — Misinterpretation of evidence. 

A Court- of revision is reluctant to interfere with 
1 he findings of the Small Cause Court unless they 
are based on misinterpretation of evidence, and decide 
the case for itself on the material on record: 19 N. 
L.R. 72, Foil. 100 Ind. Cas. 406=A.I.R. 1927 
Nag. 77. 

S. 25 — Careful trial — No revision. 

Where in a suit on a pro-note the whole proceed- 
ings show that the Fudge fully understood the ques- 
tions at issue and took pains to ascertain whether 
the defendant, did or did not execute the pro-note, and 



gon 


PROV. S.C.C. ACT (1887), S. 25 — 6. Grounds for interference. 3012 


where he had also in his notes given reasons for be- 
lieving that the defendant wrote the note, 

Held, that there was no case for revision. A. I. 
R. 1926 Oudh 264, Foil. 103 Ind. Cas. 886=1 L. 
C. 263=A.I.R. 1927 Oudh 569. 

S. 25 — Careful and sound judgment. 

Where the Judge of the Small Cause Court applies 
his mind to the evidence and arrives at a perfectly in- 
telligent finding upon it, and his judgment is in con- 
formity with the first para, of O. 20, R. 4, his deci- 
sion should not be set aside, although the superior 
Court has very wide powers under that section. 8 
O.C. 44, not Foil. 94 Ind. Cas. 397=A.I.R. 1926 
Oudh 478. 

S . 25 — Perversity or mismanagement of 

case. 

High Courts should not ordinarily exercise the 
powers under S. 25 unless they have reason to sup- 
pose that there has been a real mismanagement to the 
case or an actual perversity in decision.* 93 Ind. 
Cas. 108=1 Luck. 297=13 O.L.J. 335=3 O.W.N. 
!91=A . I . R . 1926 Oudh 264. 

S. 25 — A decree based upon plaintiff’s statement 

which was contradicted by all his witnesses is not in 
accordance with law. 80 Ind. Cas. 860=A.I.R. 
1925 Oudh 188. 

S. 25 — Evidence not fully considered. 

Where on the face of the Small Cause Court’s deci- 
sion the evidence of the plaintiff has not been suffi- 
ciently considered and the suit is dismissed, the High 
Court would interfere in revision. 77 Ind. Cas. 865 
=1 Pat.L.R. 199=A . I . R . 1924 Pal. 354. 

S. 25 — Doubt as to correctness no ground. 

Where the applicant has not shown that the view 
of the case as taken by the lower Court is wrong but 
has succeeded, at the utmost, in throwing some doubt 
on its correctness, the High Court will not inter- 
fere in revision. A.I.R. 1923 Nag. 309. 

S. 25 — Wrong appreciation of evidence. 

Where the Small Cause Court dismissed plaintiff’s 
case on the ground that lie avoided going into wit- 
ness-box and without properly considering the evi- 
dence in the case, the High Court reversed its deci- 
sion. A.I.R. 1922 Pat. 39. 

S. 25 — Matters of discretion. 

It is a matter entirely within the discretion of the 
Trial Judge whether to wait for the pleader to appear 
or not and it is not for the High Court to interfere 
if the Tudge has not used his discretion to wait. 66 
Ind. Cas. 789=15 S.L.R. 172=A.T.R. 1921 Sind 
50. 

S. 25 — Evidence — Different view — No revi- 
sion . 

That. *ne re-visional Court takes a different view of 
the evidence in the case, is no ground for revision. 
18 Ind. Cas. 907 (Nag.). 

S. 25 — Revision — Grounds in. 

A Small Cause Court judgment is liable to be set 
aside in revision if it (1) assumes facts (2) refuses 
to receive and consider pleas of the parties (3) does 
not decide material points of dispute. 54 PAN .R- 
1914=146 P.1, .R. 1914=25 Ind. Ca*. 26 (2). 

7 Interlocutory order. 

S 25 — The word “case” in S. 115, Civil P. C., 

is wide enough to cover an interlocutory order, and, 
therefore, it should also be wide enough in S. A 
Provincial Small Cause Courts Act. A.I.R. 1937 


Nag. 136=1. L.R. (1937) Nag. 266=170 Ind. Cas. 
48. 

S. 25 — Suit dismissed for non-payment of 

additional court-fee — Restoration on application 
under S. 151, Civil P. C. — Suit decreed — • Ap- 
plication attacking only order of restoration — 
Maintainability. 

A suit was dismissed for non-payment of certain 
additional court-fee. The plaintiff's application for 
restoration made under S. 151, Civil P._ C., was 
granted. The defendant then filed the written state- 
ment and the suit was decreed. More than two 
months after the decision, defendant filed an appli- 
cation under S. 25, Provincial Small Cause Courts 
Act, not attacking the final decree itself but attack- 
ing the order for restoration on the ground that the 
trial Court- had no jurisdiction to restore the suit 
on the application made under S. 151 : 

Held, that the trial Court was wrong in restoring 
the suit on the basis of an application under S. 151,. 
Civil P. C., but in view of the fact that the suit had 
proceeded to its termination before this present ap- 
plication was made, the High Court could not under 
S. 25, Provincial Small Cause Courts Act, inter- 
fere with the order restoring the suit to hearing. 
That order was clearly an interlocutory order and 
the proper remedy of the applicant was to apply under 
S. 25, Small Cause Courts Act against the final de- 
cree itself. A.I.R. 1937 Oudh 364=13 Luck. 263 
=1937 O.W.N. 677=168 Ind. Cas. 201. 


S. 25 — Interlocutory order. 

A suit was filed in the Court of a Sub- Judge as a 
small cause suit. The Sub-Judge having gone on 
leave, was succeeded by another Judge who had no 
small cause powers. The suit was sent to another 
Judge to be tried as an original suit. It was heard 
on merits and jiosted for arguments. The Sub- 
Judge who had proceeded on leave returned, and got 
the suit, transferred to his file to be tried as a 
small cause suit: 


Held, that the order of the Sub-Judge not being 
i interlocutory order, was rcvisable. 

Held, also, that even assuming that it was ati in- 
rlocutory order, still the High Court had junsdic- 
on to act under S. 25, Provincial Small Cause- 
ourts Act, to satisfy itself that the decree or order 
as according to law as the order in question amount- 
1 to “case decided”. 

Held, further, that the order of the Sub-Judge, was* 
effect, n transfer order of a Court cxcrc.s,n« lugl.er 
„vcr by calling off a case from an mfenor Court 
ul S C P. Code, was a bar to it, ton, under 
section, it is only* a High Court or a District 
uurt who can withdraw any suit, appeal or other 
•needing pending in inny Court subcuabnatc to tt. 

I R 1936 Sind 160=10 S.L.h. 220— 10/ inn. 

as.' 193. „ . U1 

•S. 25 — Interlocutory order — Revisable. 


A'licre a Small Cause Court Judge refuses to sum- 
n witnesses, the aggrieved party can forthwith 
>ly in revision against, that order, hut his failure 
( |o so does not bar his right to apply in revision 
en the case is over. 97 Ind. Cas. 335— A.I.R . 
16 1 \ut . 575 . 


*» 4 a - u M M ^ . 


ment . 0 * . . « « 

Section 25 applies only when a case is decided ny 
Small Cause Court and not to an interlocutory order 
passed bv it. An order rejecting amendment is .air 
interlocutory order and cannot be revised by High 
Court. A.T.R. 1034 Lab. 165. 
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25— Interlocutory order. 

An interlocutory order of a court of small 
causes is not subject to reversion under S. 25. 
4 Bur.L.T. 23=9 Ind. Cas. 467. 

8 . Judgment of Small Cause Court — 

Contents . 


S. 25— Order 20, R. 4 (1), C. P. Code should 


be considered along with the provisions of S. 25, 
Provincial Small Cause Courts Act, which im- 
pliedly requires the Judge to make his judgment 
sufficiently intelligible to enable the High Court 
to be satisfied that his decision is according to 
law. A.I.R. 1943 Bom. 416=45 Bom.L.R. 
806=210 Ind. Cas. 33. 

S. 25— Contents of judgment. 

Suit on pro-note — Case set up by defendant not 
found in his written statement and not supported 
by evidence: 

Held, that in such cases, plaintiffs claim cannot 
be dismissed without stating any reason in the 
judgment. 1936 M.W.N. 1376. 

S. 25— Judgment — Contents. 

The discretion conferred on the High Court 
under S. 25 of the Provincial Small Cause Courts 
Act is more extensive than the powers in revi- 
sion under S. 115, C. P. C. A Judge of the 
Court of Small Causes is not required to write an 
elaborate judgment but he must indicate that he 
has applied a judicial mind to the case. Where the 
parties were examined by the Judge who disposed 
of the case without even stating whether he beli- 
eved the evidence, held, that the case was not 
properly tried and that the judgment be set aside. 
1930* A.L.J. 1090=A.I.R, 1930 All. 332. 

S. 25 — Judgment without reasons. 

The judgment of a Small Cause Judge should 
contain a brief statement of the reasons for the 
decision to satisfy the High Court that the Judge 
did apply his mind to the matters before him. 59 
Ind. Cas. 906=12 L.W. 285. 

9. New plea. 

S 25— New plea raising a question of law. 

In revision under S 25, a new P 1 lea ra.-smg a 

SWSJh x: 

W.R. 462=191 Ind. Cas. 30a. 

S. 25— Plea of Jurisdiction. 

The fact that the parties did not take the objec- 
tion^ as reglrds jurisdiction might in certain ac- 
tion as J High Court to refuse to 

exercisers' discretion in favour of the petitioners; 

but where the case is so clear « to 

any event the Judge i t R> 1938 Pit. 378 

=4 n B P R . 385=19 P.L.T. 539 = 174 Ind. Cas. 

144 

-S, 25— Question of jurisdiction — first time 

in revision — Can be raised. 

The failure to raise an objection to £"*£0,. 
in lower Courts cannot ise We f orP t| , c first , im . 

r n "he r0 Hi K ™ S Coun in revision: A.I.R. 1926 


Bom. 362, Foil. 101 Ind. Cas. 338=29 Bom. 
L.R. 273=A.I.R. 1927 Bom. 663. 

S. 25 — New plea not bound to interfere. 

Where the plea of jurisdiction is not taken in 
the lower Court, but is raised for the first time in 
revision in the High Court the High Court is not 
bound to interfere. A.I.R. 1923 All. 428, Foil. 
9 L.L.J. 245=28 P.L.R. 311=A.I.R. 1927 
Lah. 399=102 Ind. Cas. 679. 

S. 25— New plea — Merits necessary. 

High Court will not interfere under S. 25, if 
objection as regards jurisdiction is not raised in 
the trial court unless it is necessary to interfere 
on the merits of the case. 81 Ind. Cas. 566= 
A.I.R. 1925 Oudh 88. 

S. 25 — Objection as to jurisdiction — Power 

of High Court to interfere. > 

A revision application based mainly on the 
ground that the Small Cause Court had no juris- 
diction to try the suit, which objection was not 
urged in the lower Court, is not sustainable in the 
High Court. 29 Ind. Cas. 566 (Cal.)!. 

S. 25 — A plea of limitation can be raised for 

the first time before the High Court. A.I.R. 
1936 Cal. 497=40 C.W.N. 942= 63 C.L.J. 455 
= 1. L.R. (1937) 1 Cal. 1=164 Ind. Cas. 226 
(F.B.). 

S. 25— New ple a — Fresh plea of limitation 

— If can be raised in. 

The omission to raise a plea of limitation in the 
trial Court would not estop the defendant from 
raising that plea in revision before the High 
Lourt. If such plea depends upon evidence the 
case shoidd be remanded for retrial. 2 U.P.L. 
K. (All.) 143=56 Ind. Cas. 513. 


S. 25— Revision — New plea — Res Judicata. 

On an application under S. 25 a party can 
raise the plea of res judicata though not raised in 
the lower Court or in the grounds of revision 

Cas t,0 925 A ' ’ FoH * 7 M L T - 175 = 5 Ind. 

— S. 25— It is not open to a litigant to make 
out a new case in revision on a point of fact which 

"P. 1 J**" UT f& T in , tU % triaI Court. A.I.R. 
1933 Sind 363=147 Ind. Cas. 415. 


—— S. 25— A person seeking revision under S. 

, cannot be allowed to take any new plea before 
the Court of revision which was not taken in the 
Court below A.I.R. 1932 Oudh 230=9 O.W. 
N. 436=138 Ind. Cas. 160. 

S. 25 — New plea. 

It is not open to an unsuccessful litigant to 
raise in revision a new plea even as regards his 
own pleading much less in regard to the pleading 

32 Bom I - R 181 

S. 25 — New plea. 

No revision lies where a Judge of Small Cause- 
Court has awarded compensation to defendant 
under S. 95, C. P. Code, and the plaintiff for the 
first time in revision raises a plea that even though 
lie may have applied for a warrant of arrest 
which was not justified, yet he had compromised 
the case with the defendant by relinquishing a 
portion of his claim in consideration of the defen- 
dant not claiming compensation from him for 
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wrongful arrest. 123 Ind. Cas. 225=A.1.R< 
1930 Sind 173. 

S. 25 — There should be no interference in ic- 

vision on a ground which has never been taken 
up in the Lower Court. 70 Ind. Cas. 291= A. I. 

R. 1922 Oudh 130. 

S. 25 — New plea — Question of fact. 

The objection whether the plaintiff is or is not 
the agent of a particular person on whose behalf 
he has instituted a suit to recover money jn the 
Small Causes Court, cannot be taken for the first 
time in revision- 27 Ind. Cas. 807 (All.). 

S. 25 — Objection as to the admission of a 

review in a Small Cause revision. See C. P. 
CODE, O. 47. Rr. 7 AND 9. 19 M L.J. 56= 

2 Ind. Cas. 488. * . 

. 1 . .. , r . ' i . * •" 

10. Other Remedy open. 

S. 25 — If controlled by S. 24 — Order under 

S. 35- A, C. P. Code — Interference in revision — 
If barred by reason of provision for appeal. 

The powers of revision’ under S. 25 .of the 
Provincial Small Cause Courts Act arc not cur- 
tailed by the fact that a separate remedy by way 
of appeal is provided under S. 24; and the fact 
that an order under S. 35-A, C. P. Code, is ap- 
pealable is no ground for holding that it* cannot 
be interfered with in revision under S. 25. J.L. 

R. (1947) Nag. 409=1947.- N.L.J. 265=229 
Ind. Cas. 511 = A.I.R. 1947 Nag. 247. 

-S. 25 — Ord^r under S. 35-A, C. P. Code — 

Revision, competency of. 

The exercise of the right of interference under 

S. 25, Provincial Small Cause Courts Act does 
not defend on the question whether an appeal 
'ics or not. Consequently, a person is not shut 
out from questioning under S. 25, Provincial 
Small Cause Courts Act, an order made against 
him under S. 35-A,, C. P. Code; in a Small 
Cause suit. A.I.R. 1933 Oudh 477=10 O.W. 
N. 1085=146 Ind. Cas. 993. 

S. 25 — Dismissal of suit for non-payment ot 

process-fee — Interference. 

Under S. 25, Provincial Small Cause Courts 
Act, it is competent to the High Court to set 
aside an order dismissing a suit under O. 9, R 2 
C. P. Code, even though the party has -mother 
remedy. 

Where, however, the plaintiff failed to prosecute 
the suit on two occasions and his suit was dis- 
missed under O. 9, R. 2. 

Held, that the High Court would not interfere. 
A.I.R 1932 Oudh 106=9 O.W.N. 1179=138 
Ind. Cas. 796. 

S. 25 — Not dependent on right of appeal. 

The exercise of the right of interference by the 
High Court under S. 25 docs not depend on the 
question whether an appeal lies or not. Still it is 
a matter for consideration whether, when there is 
a speedy remedy open to a party, lie should be 
allowed to come tip in revision and drag the oppo- 
site party to the High Court where the expense of 
engaging Counsel must he greater than in the 
inofussii. 94 Ind. Cas. 790= A.I.R. 1926 All. 
554. 

S. 25 — Return of plaint. 

Where plaint is wrongly returned under S. 23 


* 



although there may be another remedy open to 
the aggrieved party by way of suit on the regular 
side, revision will lie. 93 Ind. Cas. 826 =24 A. 
L.J. 384= A. I . R. 1926 All. 344. 

S. 25 — Return of plaint. 

An order > returning a plaint under S.-23 of 
the Provincial Small Cause Courts Act is icvisable 
under S. 25 of the Act. 60 Ind. Cas. 319=3 L. 
L.J. 335=A..I.R. 1921 Lah. 91. ' 

• » > • 1 

S. 25 — When the Small Cause Court - declines 

to grant instalments under the provisions of Si 5 

(1) , U. P. Agriculturists’ Relief Act,* the remedy 
'of the applicant lies in an appeal under S. 5 (2) 

of the said Act and not in an application under 
S. 25, Provicial Small Cause Courts Act. Con- 
sequently, when no appeal was filed under. S. 5 

(2) U. P. Agriculturist’s Relief Act, the H»gh 
Court will not interfere under S. 25, Small Cause 
Courts Act. A.I.R. 1937 Oudh 358=1937 O. 
W.N. 589=1937 R.D. 321=13 Luck. >J3l=»l68 
Ind. Cas. 470.- 

S. 25 — Existence of right to appeal. .. 

On an application for revision under S. 25, the 
High Court will not interfere with an order of a 
Subordinate Court if it is ' open to the aggrieved 
party to institute a regular appeal. The section is 
not intended to give a general right of appeal. 
A.I.R. 1933 Oudh 454=10 O.W.N. 995=147 
Ind. Cas. 184. 

' 11 . Powers of High Court. 

(a) General. -j 

(b) When may exercised. 

(a) General. ’ : 


S. 25 — Power, if restricted by S. 115, C. P. 


ode. 

In a revision under S. 25, Small Cause Ccurts 
id, the powers of High Court are not muted > 
ic conditions laid down in S. 115, C. r _ Coac. 
l.I.R. 1939 All. 590=1939 A.W.R. 4//-1939 
i. L.J. 460=1. L.R. (1939) All. 709=134 Ind. 

as. 86 O .1 

-S. 25— The powers of revision vested in the 

^ * r D il Sm.n l 


O . to JL nc o vi . , r- f« 

igh Court under S. 25 of Provincial Small 
ause Courts Act are wider than those » n(Jcr C. 

. Code. S. 115. 115 Ind. Cas. 757=A.J R. 

>28 Lah. 274. • 

— S 25 — Widest scope. 

Section 25 of the Small Cause Court Act is of 
; widest scope in conferring discretion upon 
,c High Court in contradiction to the narrow 

rms of S. 115, C P. Cod^ 

; i Rang. 372=2 Bur. L.J. 154=26 '_r. L. T. 523 

A.I.R. 1924 Rang. 54. 

S. 25— The powers of the High Court under 

25 of the Small Cause Courts Act arc wider 
an the powers under S. 115 of the Code. 63 
id. Cas. 435=19 A L J. 555=A.I.R. 1921 

11. 325. 

— S. 25 — Revision, interference in— Powers of 
igh Court. 

Under S. 25 the High Court has wider powers 
interference than under S. 115, C. P- Code. 

\ Ind. Cas. 436. 
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S. 25 — C. P. Code, S. 622 — Power of inter- 
ference of High Court — Practice. 

Held, that the High Court has greater power of 
interference under S. 25 than it has under S. 622. 
1904 A. W.N. 227=1 A.L.J, 637=27 A. 192. 

S. 25 — Not less wide than under O. 41, R. 

4, C. P. Code. 

The power of the Court in revision under S. 25 
of the Provincial Small Cause Courts Act is not 
less wide than under C. P. Code, O. 41, R. 4. 
61 Ind. Cas. 563=17 N.L.R. 20=A.I.R. 1921 
Nag. 105. 

S. 25 — Powers are limited. 

The revisional powers of the High Court, even 
in a case decided under the Provincial Small Cause 
Courts Act are very limited. A.I.R. 1937 Pat. 
524=3 B.R. 797=170 Ind. Cas. 797. 

S. 25 — The section does not allow the Court 

to review evidence as a Court of appeal. A.I.R. 
1944 Mad. 181 = (1943) 2 M.L.J. 668=45 Cr.L. 
J. 464=57 L.W. 168=1944 M.W.N. 26=1 L. 
R. (1944) Mad. 643=212 Ind. Cas. 39. 


S. 25 — High Court cannot undertake duties 

of Court of first appeal. 

In an application under S. 25, no High Court 
can be intended to be or can possibly undertake 
the duties of a Court of first appeal from decision 
of a Small Cause Court Judge. While the High 
Court has the power to interfere even upon a 
point of fact, it behoves it to exercise this power 
simply and solely for the purpose of preventing 
miscarriage of justice or gross illegalities. . The 
powers conferred by S. 25 are purely discre- 
tionary. It is not intended by S. 25 to give in 
effect a right of appeal in all Small Cause Court 
cases either on law or fact. A.I.R. 1939 Oudh 
141 = 14 Luck. 588=1939 O.W.N. 203=180 

Ind. Cas. 15. 

[See also 93 Ind. Cas. 912=1 Luck. 323=13 
O.L.J. 641=3 O.W.N. 228= A. I . R. 1926 

Oudh 519.] 

•S. 25 — Where, although no appeal lies from 

• • • . T _ .1 • _ _ I* ft O 


w . «« T » IIVl V f V — * * , , 

the decision of a Subordinate Judge in a suit ot a 
Small Cause nature within the pecuniary limits ot 
his jurisdiction and no cross-objection lies when 
the whole litigation is before the High wour., it 
mav well be considered in the light of the 
of the High Court under S. 25. A.I.R. 1936 
Pat. 562=2 B.R. 561 = 163 Ind. Cas. 133. 

Ss. 25 and 17— Proviso — Ex parte decice 

set aside. 

The High Court can, in revision under S. 2 d. 
interfere with the lower Court’s order * ctl, .p^ 
aside the ex parte decree. A.I.R. 1944 Na^. 

= 1944 N.L.J. 52=1. L.R. 0944) Nag. 161- 

212 Ind. Cas. 121. . , 

S. 25 — Question of fact, if can be raised^ 

The explanation “according to law” in S. 2 d 
limits the power of the High Court in revision to 
grounds of law that might be raised in a strcom 
appeal and it does not cover a revision on ques- 
tion of fact. A.I.R. 1935 All. 372=1935 A L. 
J. 396=1935 A.W.R. 190=1:>9 Ind. Cas. .3 j. 

S. 25— Finding of fact— Power to hi ten ere. 

Under S. 25 of the Act, the High Court though 
averse' to interfere on pure question ot tac , y 
lus the power to interfere with a deci- 


sion on a question of fact. 22 Bom. L.R. 1199 
=59 Ind. Cas. 192. 

S. 25 — High Court, if bound by question of 

waiver between parties. 

Under S. 25, the High Court may call for a case 
for the purpose of satisfying itself that a decree 
or order made in any case has been decided by a 
Court according to law, and is not in any way 
bound by questions of waiver as between the 
parties. The High Court is bound to interfere 
when the order of the lower Court violates the 
rules of procedure laid down in O. 27, C. P. 
Code. A.I.R. 1934 All. 107=54 Ind. Cas. 15. 

S. 25— Revision — High Court, powers ci — 

Duty of Judge of Small Cause Court. 

‘ The Judge of a Court of Small Causes must 
place on record enough materials to make it clear 
to the High Court what the grounds really 
are on which his decision proceeds; otherwise 
the High Court will interfere in revision. Duty 
of a Judge of the Court of Small Causes and 
limits of revisional jurisdiction of High Court 
pointed out. 15 A.L.J. 680 = 41 Ind. Cas. 873. 

S. 25 — Power of High Court under. 

The interference of the High Court under S. 25 
is a matter of discretion. 3 L.W. 408=30 M. 
L.J. 492= (1916) 2 M.W.N. 79=34 Ind. Cas. 

6 . 

S. 25 — Discretion of High Court. 

The High Court is not bound to interfere in re- 
vision with everv decree of the Small Cause Court. 

5 Ind. Cas. 322 (All.). 


&. 25 — Suo motu orders. 

As under S. 115, C. P. Code, the High Court 
can and may deal with a case under that section 
without there being any application by any of 
the parties, so also it can under S. 25 of 
the Small Cause Courts Act and may in special 
circumstances pass such orders as it thinks lit if 
it is satisfied that the judgment of the Small 
Causes Court is not according to law. Where 
the Small Cause Court passed decree again sc de- 
fendant No. 2, and exonerated defendant No. 1 
and on application by defendant No. 2 the High 
Court exonerated defendant No. 2. 

Held, that plaintiff though not applying in revi- 
sion should be given a decree against defendant 

No. 1. 78 Ind. Cas. 736=A.I.R. 1924 Nag. 

154'. 

S. 25 — Application not necessary for revi- 
sion — Second app e al converted into revision peti- 
tion. 


S. 25 docs not require an application before ac* 
tion is taken; and the High Court can interfere 
in revision with the order of a Munsif in a Small 
Cause suit without an application therefor. 
Whore a second appeal preferred from an appel- 
late judgment in the small cause suit became in- 
competent by reason of the judgment of the lower 
appellate court having become a nullity for want 
of jurisdiction; 

Held, there was nothing to prevent the High 
Court from interfering in revision with the first 
court’s inclement if the same he found erroneous. 
20 M I T 722 = 7 M.L.T. 74=5 Ind. Cas. 742 
(1) See also 1905 A. W.N. 77=2 A.L.J. 297 
27 A. 531; (1900)’ 5 C. L.J. -413. 
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S. 25 — Dismissal of petition under S. 25 f for 

default — Petition cannot be restored. 

There is no difference in principle between a 
revision petition under S. 115, C. P. Code, and 
one under S. 25, Provincial Small Cause Courts 
Act so far as the question of maintainability is 
concerned. Hence, when a revision petition un- 
der either of these sections is dismissed for de- 
fault of appearance, the petition cannot be res- 
tored. A.I.R. 1943 Mad. 260 (1)'=1942 M.W. 
N. 580=55 L.W. 576=(1942) 2 M.L.J. 356= 
208 Ind. Cas. 110. 

(b) When may be exercised. 

S. 25— -Power of interference is discretionary 

— No injustice to applicant by trial Court’s deci- 
sion — Interference resulting in injustice to other 
party— High Court refused to interfere. 

As the powers of revision under S. 25 are dis- 
cretionary, the High Court will refuse to interfere 
with the trial Court’s decision when no injustice 
has resulted therefrom to the applicant even 
though there has been a misapplication of the law 
of limitation by the Court below and especially 
when injustice will result to the opposite party by 
such interference. A.I.R. 1946 Cal. 526=228 
Ind. Cas. 386. 

S. 25 — Revision under — Question before the 

Court. 

In a revision under S. 25 of the Provincial 
Small Cause Courts Act, the only question before 
the Court is whether substantial justice has been 
done. I.L.R. (1948) Nag. 431 = 1948 NlL.J. 
259= A . I . R . 1949 Nag. 113. 

S . 25 — Substantial justice between parties — 

High Court will not interfere. 

Where substantial justice has been done bet- 
ween the parties, the High Court will not inter- 
fere under S. 25, Small Cause Courts Act. A. I. 
R. 1946 Nag. 130=1945 N.L.J. 503. 

S. 25— Interference und c r, in revision — Scope 

of. 

The High Court ordinarily will not exercise its 
discretionary powers in revision under S. 25 un- 
less some error had heen committed resulting in 
injustice. 

The decree-holder obtained his decree against 
the estate of the deceased in the hands of S belie- 
ving in good faith that S was the real legal re- 
presentative of the deceased debtor. In the 
execution proceedings T the true legal re- 
presentative objected to the execution The objec- 
tion was wrongly dismissed by the executing 
Court. The correct position being that the objec- 
tion well founded and the decree-holder’s remedy 
was to file suit against the true legal representa- 
tive and obtain a fresh decree and then to execute 
it: 

Held that inasmuch as substantial justice had 
been done between the parties as in any case the 
debt would have been recoverable from the estate 
of the deceased and interference with the lower 
Court's order rejecting the objection was lixely 
to perpetrate an injustice no interference should 
be made under S. 25. A.I.R. 1946 Oudh 1 = 
>945 O.W.N. 163=20 Luck. 517* 


S. 25 — Substantial justice done by lower 

Court. 

Where the lower Court’s order has done sub- 
stantial justice, the High Court will not interfere 
in revision under S. 25. A.I.R. 1941 Nag. 273 
= 1941 N.L.J. 371 = I.L.R. (1942) Nag. 294= 
197 Ind. Cas. 76. ' ’ 

S. 25 — It is the duty of the High Court act- 
ing under S. 25 to sec that substantial justice is 
done as between the parties. A.I.R. 1941 Oudh 
485=1941 A.W.R. 256=1941 O.W.N. 861=194 
Ind. Cas. 744. ft 

S. 25— Discretion of Court. 

Section 25 does not give any right of appeal on 
law or fact and the powers conferred by the 
section are purely discretionary and not to be 
exercised unless, it appears that some substantial 
injustice has resulted from the decree of the Court 
of Small Causes. A.I.R. 1933 Oudh 346=10 
O.W.N. 581=146 Ind. Cas. 595 (2). 

Sj 25 — Discretion. 

Section 25 does not give any right of appeal on 
law or fact; the powers conferred by the section 
are purely discretionary and are not to be exer- 
cised unless it appears that some substantial in 
justice has resulted from the decree of the Small 
Cause Court. A.I.R. 1932 Oudh 230=9 O.W. 
N. 436=138 Ind. Cas. 160. 

S. 25 — Powers under S. 25 are purely dis- 
cretionary and should not be exercised unless 
some substantial injustice is apprehended. (1932) 
9 O.W.N. 962. 

S. 25 — The powers of revision conferred by 

S. 25 are discretionary’ and the High Court should 
not interfere unless it appears that some substan- 
tial injury is done to the aggrieved party. 7 O. 
W.N. 760= A.I.R.' 1930 Oudh 420. 

S. 25 — Substantial justice — To do justice or 

to remedy substantial injustice done. 

S. 25 is not intended to give in fact a right of 
appeal in all Small Cause Court cases and the revi- 
sional powers given by that section are only exer- 
cisable where it appears that some substantial in- 
justice to a party to a litigation has directly result- 
ed from a material misapplication or misapprehen- 
sion of law, or from a material error in procedure. 

A applied to set aside an ®x parte^ decree and in 
accordance with rules filed a security bond with 
two sureties B and C. B applied to withdraw his 
name and A deposited into the Court Rs. 335 suffi- 
cient to represent B’s suretyship. Subsequently 
the decree-holder objected to the bond on the 
ground that C being a Hindu and having two 
sons, his surety was worth nothing. The Small 
Cause Court Judge accepted this contention and 
dismissed A’s application. On appeal it was con- 
tended that the Court sitting in revision was not 
entitled to interfere in the case on the ground that 
a proprosition of law was incorrect. 

Held, that there was a very substantial injustice, 
for A had been deprived of all opportunity of hav- 
ing his case heard on restoration and that there- 
fore the Court in revision was entitled to consider 
the correctness of the proposition of law decided 
by the Small Cause Court Judge. 120 Ind. Cas. 
555=1929 A. L. J. 1285=52 All. 153=A.I.R. 
1930 All. 87. 
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S. 25 — High Court’s jurisdiction under S. 25 

is discretionary and cannot be exercised except to 
remedy injustice. 114 Ind. Cas. 288=A.I.R. 
1929 Nag. 70. 

S 25 — S. 25 must not be invoked in absence 

of substantial injustice. 

There should be no interference under S. 25 un- 
less it clearly appears that some substantial injus- 
tice to a party to the litigation has directly re- 
sulted from a material misapplication or misappre- 
hension of law or material error in procedure in 
the Court of Small Causes. Although any decree 
passed on a wrong view of law must cause sub- 
stantial injury to a party whose suit is dismissed 
by reason of that mistake such injury is not ne- 
cessarily an injustice. 

When, therefore, the lower Court found that the 
plain t ; ff. the maker of a pro-note, was not emit lea 

in justice to recover the amount of the P r °- n ^ 
as he made no payment to the debtor and as the 
debtor had paid the real person m consideration 
of whose loan the pro-note was executed. 

Held, that the dismissal of the suit did not cause 

» '"’"tV; 277 ( B Foil 10$ 

V^ eV ^s° n 703 y =49 Aiu'^fial A A 402=A. 

I.R. 1927 All. 463. 

S. 25— The rcvisional powers given by the 

section arc only exercisable where it 

some substantial injustice to a P a - . , • 

tion has directly resulted from , matenal 

plication or misapprehension o » . A 

material error in procedure. 

I.R. 1926 Oudh 519, Foil. 

Where therefore the Judge lias applied his mum 
to the decision of the case carefully his finding 
cannot be questioned in revision. 105 Ind. t^as. 
846= A. I.R. 1927 Oudh 627. 

S 25— High Court will not interfere in revi- 
sion unless there has been substantial injustice 
•occasioned by the order or decree attached. » 
Ind. Cas. 474=47 All. 136=6 L.R.A. Civ. ^= 
A. I.R. 1925 All. 273. 

S 25— No interference. 

. ] a w or procedure m 

An error ot ,a ': 
the Small Cause Cowl 


confers juns- 


hc Small Cau*c t(j cxcrc ise the power 

diction upon the High C u Provincial Small 

committed to it by . • — . m ,wcrs so conferred 
Cause Courts Act; but the V™ nothing in 
are purely discretionary and therc^ ^ ^ 

the nature of an appea ‘ £ to re nicdy injustice, 
Court should onI> 1 has been done, it 

and where substantia J Small Cause Court 

will not interfere though the Cas . 362= 

may technically have erred . 5 ^ C r . L . J . .523= 

1 Rang. 372 = 2 Bur.L.J. ^ 

A. I.R. 1924 Rang. 54. exercise the 

S. 25 — The High Court w ^ unlcM any in . 

discretionary power under • 69 In(1 Cas . 

justice is done by the Court .below 2 15=A. 

103 = 1922 Pat.H-C.C. 14* 

I.R. 1922 Pat. 106. decree is not 

_S . 25 Though it .. found that a ^ ^ 

in accordance with a maintain the decree u 

High Court A A. decree injustice could be 
by setting aside the Z?JL 4 N.L.T. 270= A. I. 
caused. 64 Ind. Cas. /- 

R. 1921 Nag. 66. 


S. 25 — Revision — Discretion of High Court. 

It is purely discretionary with the High Court 
to exercise its rcvisional powers. The broad lule 
is that this court should not interfere to perpe- 
tuate injustice but only to promote the ends of 
justice. 55 Ind. Cas. 209 (Lah.) 1 . 

S. 25 — Scope of— Interference . 

The High Court will intervene under S. 25 of 
the Act only when a substantial injustice has 
directly resulted from a material misapplication 
or misapprehension of law or from 3 material 
error of procedure. 6 Bur.L.T. 144=14 Cr.L. 
J. 496=7 L.B.R. 76=20 Ind. Cas. 752. 

12. Question of costa. 

See also NOTE 10. . , m 

■S. 25 — Question of costs — No interference. 


Orders with regard to costs are discretionary 
orders and the High Court will not ordinarily 
make use of its powers, under S. 2^ to upset an 
order of the Small Cause Court as to costs. 5 O. 
L.J. 109 Foil. 90 Ind. Cas. 1036=2 O.W.N. 
660= A. I . R. 1925 Oudh 539. 

S. 25— Question of Costs — Arbitrary refusal 

° f Ordinarily costs should follow the event. When 
the Lower Court does not act on this rule, it .ought 
to give a sufficient reason for not doing so. Where 
the reason given by subordinate judge for dis- 
allowing the costs of a successful plaintiff is un- 
satisfactory, the High Court can interfere under 
S. 25. (1912) M.W.N. 366=15 Ind. Cas. 

202 r _ 

S. 25 Qu e stion of costs — Costs not allowed 

— Illegality. . „ 

A judgment of a Small Cause Court disallowing 

costs to a successful party without reasonable 

grounds is against law and the High Court will 

interfere in revision. 43 P.W.R. 1911 — 113 I. 

L.R. 1011 = 10 Ind. Cas. 847. 

13. Question of jurisdiction. 

S 25— Omission to decide point of local juris- 
diction is material irregularity. . , 

A Judge acts with matenal irregularity in the 
exercise of his jurisdiction if he does not decide 
the point of local jurisdiction which was raised by 

the defendant in his picas. A. I.R. 19-tO Lah. 13 
^41 P.L.R. 543. 

S. 25 — A11 order that the Court has jurisdic- 
tion to hear a particular case is an interlocutory 
order under S. 25 and is not rcyisablc If and 
when however, the whole case is decided it will 
he open to the petitioner to take a ground of revi- 
sion tiiat the Court has erroneously exercised 
jurisdiction. (1939) 41 P.L.R. 864. 

S. 25 — Security bond not of nature specified in 

S 17_Bond in correct form not filed within limi- 
t at ion — Order setting aside ex parte decree— Order, 
was without jurisdiction and would be set aside 
in revision. A. I.R. 1936 Pcsh. 193=167 Ind. 
Cas. 479 (1). 

S 25 — Where the question of jurisdiction is 

involved and it is by 110 mean a trivial one, the 
High Court should interfere in revision, even 
though the equities may be in favour of tile oppo- 
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site party. A.I.R. 1935 All. 842=1936 A.L.J. 
981 = 1935 A.W.R. 972=158 Ind. Cas. 516. 

S. 25 — Where there are no merits in the ap- 
plication under S. 25, it may be dismissed even 
though a question of jurisdiction is involved. A. 
I.R. 1933 All. 145=144 Ind. Cas. 172. 

S. 25— Even when objection is not taken, 

when there is a complete absence of jurisdiction, 
acquiescence of the parties cannot give the Court 
jurisdiction in the matter. A.I.R. 1933 Mad. 346 
= 1933 M.W.N. 208 = 142 Ind. Cas. 613 (1). 

~ — 7 S. 25— A decree by a Court having no juris- 
diction is liable to be set aside in revision where 
the Court tried the case owing to the misrepre- 
sentation of the plaintiff . 80 Ind. Cas. 569= A. 

I.R. 1925 Oudh 103. 

S. 25 — Absence of jurisdiction — Procedure. 

Where the Court decides that it has no jurisdic- 
tion, it is not competent for it go into the merits 
of the case and give a decision on them. It should 
return the plaint for presentation to the proper 
Court. 94 Ind. Cas. 550=1926 M.W.N. 286= 
23 M.L.W. 757=A.I.R. 1926 Mad. 679=51 M. 
L.J. 158. ■ 

S. 25 — Question of jurisdiction. 

Decision of a suit not cognizable by Small 
Cause Court should be set aside by the High 
Court which should return the plaint to the plain- 
tiff for presentation to proper Court. 27 C.L.J. 
590=41 Ind. Cas. 203. 

S. 25 — Question of jurisdiction. 

Where a Munsif entertains a suit on the origi- 
nal side, which ought to have been instituted on 
the small cause side, the High Court can inter- 
fere under S. 25 of the Act. N 0 application to 
the High Court therefore is necessary.' 7 M.L. 
T. 74=20 M.L.J. 722=5 Ind. Cas. 742. 


14. Qu e stion of Limitation. 

S. 25 — Question of limitation — Erroneous 

decision — Revision — Limitation Act, S. 3. 

S. 3 of the Limitation Act casts a duty on the 
Court to dismiss the suit if it is instituted after the 
period of limitation. Where the conclusion of the 
lower Court that a claim was not barred by limi- 
tation is one which is contrary to law, and is one 
which no Court acting judicially could reasonably 
reach, the High Court will interfere in revision. 
I.L.R. (1950) Nag. 464 = A.I.R. 1950 Nag. 228 
= 1950 N.L.J. 150. 

S. 25 — Scope of powers of interference — 

Question of limitation. 

Though the power under S. 25 of the Provin- 
cial Small Cause Courts Act of sending for the 
records is discretionary, once the record has been 
sent for, and the decree of the trial Court found 
to he not in accordance with law, the High Court 
cannot refuse to interfere. In the case of revi- 
sion a plea of limitation has to be treated in the 
same way as any other plea of law. 1950 A.W. 
R. 215=1950 A.L.J. 308. 

S 25 — Question of limitation. 

Revision lies from an orrlcr wrongly dismissing 
a suit as time barred. 115 Ind. Cas. 757= A. I. 
R 1928 Lah. 274. 

S. 25 — Where a Small Cause Court dismissed 
a suit on an instalment bond without reference to 


the provisions of Limitation Act applicable to the 
case, though prima facie some of the instalments 
are within time, the High Court could interfere in 
revision and set aside the decree and direct a 
retrial. 65 Ind. Cas. 107=20 A.L.J. 89=L.R. 
3 A. 67. 

S. 25 — Question of Limitation. 

When it is apparent on the face of the judg- 
ment of the Court below that the Court would 
have done better to enquire into the facts of a 
case and to determine it as a whole including the 
question of limitation, when fully satisfied as to the 
facts the High Court in the exercise of its discre- 
tion, would be acting reasonably in interfering in 
the interests of justice. 13 A.L.J. 394=28 Ind- 
Cas. 969. 

S. 25 — Question of Limitation. 

The decision of a Small Cause Court on a ques- 
tion of limitation is reversablc by the High Court. 
20 Ind.' Cas. .175 (All.). 


S. 25 — Question of Limitation. 

The question of limitation is a proper ground* 
for revision under S. 25 of the Act. 11 A.L.J. 
295 = 19 Ind. Cas. 782. 

S. 25 — Question of Limitation. 

The High Court can interfere in revision tvitlv. 
a decision of the Court of Small Causes on a 
question of limitation. 15 A. 139, not foil. 6 A. 
1..J. 944=3 Ind. Cas. 817. 

S. 25 — Limitation— Erroneous decision. 

An erroneous decision of a small cause court on 
a question of limitation can be interfered with, in- 
revision under S. 25 of the Act. 21 O.C. 139= 
46 Ind. Cas. 804. 

S. 25 — Execution of decr e e — When High 

Court will interfere. 

A dccrcc-holder ought not to be deprived of the 
fruit of his decree unless an express provision of 
law debars him. and if substantial justice calls for 
it, the High Court, acting under S. 25, may inter- 
fere in his favour although the question is one ot 
limitation. 6 A.L.J. 944= 3 Ind. Cas. 817. 

S. 25 — Revision— Competency— Point of limi- 
tation. 

A revision will not lie against the decision ot a 
Small Cause Court Judge on a legal pomt of limi- 
tation only. 1946 A. M.L.J. 42 (1). 

S 25— Discretion of High Court— Misappli- 
cation’ of law by Court below— No injustice. 

As the powers of revision under S. 25 of the 
Provincial Small Cause Court Act arc discretionary 
the High Court will not interfere with the deci- 
sion of the Court below although there has been 
a misapplication of the law of limitation by it. 
when no injustice has resulted thereby. A.I.R. 
1946 Cal. 526=228 Ind. Cas. 386. 

S. 25 — Interference, when not justified. 

Where, in a revision under S. 25, the question 
of limitation raised is even one of law, interfer- 
ence is not justified if the Court is satisfied that 
far from furthering any ends of justice, it would 
perpetrate an injustice in interfering with the de- 
cree of the lower Court. A.I.R. 1942 Oudh 161 
= 1941 O. W. N. 1112=1941 A.W.R. 319-17 
Luck. 226=196 Ind. Cas. 511. 
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S. 25 — Where a decree of a Small Cause 

Court has been transferred to another Court for 
execution on its regular side, an order of the trans- 
feree Court that the execution is barred by limi- 
tation is not open to revision. A.I.R. 1941 Pat. 
624=8 B.R. 306=22 P.L.T. 819=7 C.L.T. 33 
=197 Ind. Cas. 824. 

S. 25— Trial Court deciding only one issue — 

No decree or order passed — High Court, if can 
take action. 

The High Court can only act under S. 25 where 
a decree or order has been passed. Where the 
trial Court only tries the issues of limitation and 
no decree or order has been made in the case, the 
High Court cannot proceed under S. 25. A. I. 
R. 1938 Mad. 252=46 L.W. 924=1937 M. W. 

N. 1343=(1938) 1 M.L.J. 61=174 Ind. Cas. 960. 

S. 25 — Commission of error resulting in injus- 
tice. 

It is the settled policy of the Oudh Chief Court 
not to interfere under S. 25 unless some error has 
been committed resulting in injustice. Even if 
the Court below was wrong on the question whe- 
ther the uncertified payment saved limitation, the 
Chief Court will not necessarily interfere unless it 
has felt that the error has resulted in some mis- 
carriage of justice. 

Where the defendant dishonestly staled that al- 
though he had made a payment to the decree- 
holder, lie had not made the payment in pail 
satisfaction of the decree and it was found as* a 
tact that he had made the payment in part satis- 
faction of the decree and had actually endorsed 
the fact of the payment in his own hand on the 
dccice itself: 

Held, that the order passed was not unjust and 
the High Court would decline to interfere. A. I. 
R 1936 Oudh 297 = 1936 O.W.N. 533=162 Ind. 
Cas. 717. 

S. 25 — Held, on facts that though the ques- 
tion involved was one of limitation interference 
would perpetrate injustice. 

The Court should not ordinarily exercise its dis- 
cretionary powers in revision under S. 25 if 
no injustice has been done. The question whe- 
ther interference should be made or not under 
this section must depend upon the facts and cir- 
cumstances of each case. 

Held, that it was no doubt true that the ques- 
tion raised on behalf of the applicant was one of 
law being one of limitation, and the Court was 
not precluded from interfering with the lower 
Court’s decision on that ground but after careful 
consideration of the facts and circumstances of 
the case, if the High Court interfered with the 
decree of the lower Court, far from furthering 
anv ends of justice, the Court would be pepetra- 
tin'g an injustice. A.I.R. 1936 Oudh 247=1036 

O. W.N. 330=161 Ind. Cas. 389. 

S. 25 — Revision, when proper. 

The powers conferred by S. 25 arc purelv dis- 
cretionary and arc not to be exercised unless it 
appears that some substantial injustice has result- 
ed from the decree of the Court of Small Causes. 
Where, therefore, it is alleged the Judge of t lie 
Small Cause Court had committed an error in 
deciding the question of limitation but no injustice 
had been done, the revisional oowers under S. 25 


will not be used. 161 Ind. Cas. 423=1936 O. 
W.N. 332. 

S. 25 — Question of limitation wrongly decided 

— Yet substantial justice meted out to parties — 
High Court would not interfere. A.I.R. 1935 
Lah. 137. 


“ — ^S. 25 — A wrong decision on a question of 
limitation is not per se ground for interfering m 
revision. 93 P.R. 1911, foil. 100 Ind. Cas. 874 
=A . I . R. 1928 Lah. 51. 

S. 25 — Substantial justice — Test. 

In the exercise of its discretional powers of re- 
vision under S. 25, High Court will not interfere 
with an erroneous decision on a point of limitation 
where the judgment of the lower court does sub- 
stantial justice between the parties. 93 P.R. 
1911, Foil. 108 Ind. Cas. 378 (Lah.). 

S. 25 — Substantial justice — Test. 


A wrong decision on a quesion of limitation is 
not a valid ground for interference on revision un- 
der S. 25 when substantial justice has been done; 
100 Ind. Cas. 922=A.I.R. 1927 Lah. 395. 

S. 25 — The High Court has a discretion un- 
der S. 25. But it will not in that discretion set 
aside a decree by the Small Cause Court on the 
possibility that the Small Cause Court may have 
gone wrong by a few days on a question of some 
nicety relating to limitation. 90 Ind. Cas. 321 = 

A.I.R. 1926 Oudh 62. 

^ * • 

S. 25 — Qu e stion of limitation — Revision — 


S. 25 does not give any right of appeal in 
law or fact and the powers conferred by it are 
discretionary and not to be exercised unless there 
has been mis:arriagc of justice. Revision does 
not lie against an erroneous decision on the ques- 
tion of limitation. 13 A. 277, foil. 15 O.C. 319 
= 17 Ind. Cas. 470. 


15‘. Review cases. 

S. 25 — Review cases. 

Although the revising Court’s power is much 
wider under S. 25, Small Cause Courts Act than 
under S. 115, C. P. Code, every order, in which 
in granting a review, a Court fails to observe the 
terms of O. 47, should not be interfered with in 
revision . 104 Ind. Cas. 740=A.I.R. 1928 Mad. 

56. 

S. 25 — Erroneous grant of Review. 

Although O. 47. R. 7 of the C. P. Code is not 
applicable to Small Cause Courts its provisions 
may well guide the High Court in revising an 
order of the lower court granting a review. 
53 Ind. Cas. 44 (Mad.) 

S. 25 — Review cases. 

The High Court’s revisional powers should not 
be exercised to restore an erroneous order of a 
Small Cause Court set aside by him on review; it 
i> in the discretion of the Judge to deal in review 
with an order proceeding on a mistaken view of 
1 lie law. 4 Bur.L.T. 147 = 12 Ind. Cas. 903. 

S. 25 — Power of High Court to interfere with 

order rejecting review petition. 

The powers of High Court in cases where re- 
view is refused bv the Lower Court arc much 
wider in the cases where the Lower Court exer- 
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cises Small Cause jurisdiction. 140 P.W.R. 
1011 = 195 P.L.R. 1911 = 11 Ind. Cas. 15. 

S. 25 — Review Cases. 

The High Court in revising a final decree of 
small cause court under S. 25, can enquire whe- 
ther the Small Cause Court was right in admitting 
an application for review; S. 629, C. P. Code, 
(1882) is no bar to the exercise of such power by 
the High Court. 19 M.L.J. 56=5 M.L.T. 73 
= 2 Ind. Cas. 488. 

16 . Miscellaneous . 


S. 25 — Difference of opinion in revision — 

Procedure. 

Where in a case in which the High Court acts 
in revision under S. 25 of the Provincial Small 
Cause Courts Act and the Judges constituting the 
Bench differ in opinion, S. 98 of the C. P. Code 
has no application but under Cl. 36 of the Letters 
Patent the opinion of the senior Judge should rule. 
85 Ind. Cas. 1016=A.I.R. 1925 Mad. 281=47 
M.L.J. 876. 


S. 25 — Revision — Court-fee — N. W. F. P. 

Justice Regulation, S. 84 — Suit tried under in 
Small Cause Courts Act. 


Where a suit was tried on the Small Cause side 
and a revision was presented to the Judicial Com- 
missioner, N. W. F. P. and was admitted, such 
application must be held to have been admitted 
under S. 25 of the Prov. Sm. Cause Court Act 
and not under S. 84 of the Regulation The Court 
fee payable is Rs. 2 by Art. 1 (d) Sch. II, ot 
the Court Fees Act. 14 P.L.R. 191a — 3 P.W. 
R. (N.W.F.P.) 1914. 


S 25— Reference — Dt. Court, power of to 

make a reference to the High Court. 

The Small Cause Court being a court subordi- 
nate to the Dist. Court the Dist. Judge is com- 
petent to make references of cases tried by that 
Court to the High Court under O. XLVI. R. 7, 
C. P. Code. 34 Ind. Cas. 527 (Cal.). 

S. 25 — Application under — Dismissal by 

single Judge — Appeal. See LK II RRS 
PATENT ART. 15. 27 M. 340. 

S. 27— Order in small cause suit heard in 

ordinary jurisdiction — Appeal. 

The fact that a suit of a Small Cause nature 
was heard and tried by a Munsif who had juris- 
diction to try such suit in his ordinary jurisdic- 
tion. does not take away the prohibition of an 
appeal contained in the Provincial Small Cause 
Courts Act. A.I.R. 1950 Cal. 109. 

S. 27— Where a small cause has been tried by 

a Judge, who exercises Small Cause Courts 
powers on the regular side, no appeal lies against 
his decision. A.I.R. 1939 Pesh. 14=181 Ind. 
Cas. 241. 

S 27— Small cause suit tried as regular suit 

by mistake — Decree. 

Held, that the decree was a decree in small 
cause suit and was not appealable. A.I.R. 1 • 
Mad. 227 = 44 L.W. 874=0937) 1 M.L.J. 14- 
1937 M.W.N. 261 = 168 Ind. Cas. 691. 

S . 27— Small cause suit tried in a regular way 

through mistake. 

A trial by an error of a small cause suit in a 


regular way by a Court having small cause powers 
does not give jurisdiction to the District Court 
to hear an appeal against the decree of such a 
Court. A.I.R. 1934 Rang. 312=152 Ind. Cas. 
144. 

S. 27 — Munsif with small cause powers trying 

suit on ordinary file. 

Where a suit which is cognizable by a Court of 
Small Causes is tried by a Munsif invested with 
the powers of a Judge of the Court of Small Causes 
in his ordinary file, the decision in the suit is not 

appealable A.I.R. 1933 Cal. 784=37 C.W.N. 
917=148 Ind. Cas. 14. 

S. 27 — No appeal — Trial by mistake. 

Where the same Judge presides over Small 
Cause Court and a Township Court and tries by 
mistake as Judge of the Township Court a suit of 
a small cause nature, the mistake docs not alter 
the character of the suit and no appeal lies from 
the decree. 121 Ind. Cas. 803=7 Rang. 809= A. 
I. R. 1930 Rang. 139. 

S. 27 — Where a suit of a small cause nature 

and valued at less than Rs. 100 was tried by the 
Munsif who was vested with powers of a Small 
Cause Court Judge, to try cases up to the value of 
Rs. 100 under his ordinary jurisdiction. 

Held, that no appeal lay from his decision. 106 
Ind. Cas. 859=46 C.L.J. 552=A.I.R. 1928 Cal. 
153. 


S. 27— Trial in regular form. 

. — ~ . . • . r 1 


— O . Is t XllCftl 111 • 

7\ plaintiff brought a suit for damages lor the 
>ss of a cow which had been grazed under a con- 
act by the opposite party. The claim was for 
; s 100. The suit was filed before a Mm is if with 
nwers of a Small Cause Court Judge The suit 
as tried in the regular form and the plaiiititt was 
ucccssful but he lost on appeal before the buD- 
rdinatc Judge. Plaintiff filed a revision apphea- 

Oil. 

Held, that no appeal lay to the Subordinate 
udge. As this was a suit of a small cause nature, 
must be taken to have been tried as a small 
wise though plaintiff did not raise the Question in 
nver appellate Court. 109 Ind Cas. 46=9 I. 
,.T. 499 = A.I.R. 1928 Pat. 451. 

S. 27— Small Cause suit tried by ordinary 

lourt — Appeal lies. 

1„ order to attract the prohibition of appeal con- 
iined in S. 27, it is not enough t at t « »u. « *> 
m- cognizable by a Court of SmuHC.™ ^ 

eecssary that ,t shouW ^ d ^ ^ ^ 

5 n:? £ 

zsf. * 

Hit being a Small Cause Court suit, the right of 
rcond appeal would be subject to the provisions 
f S. 102, C. P. Code. A.I.R. 1943 Qal. 464= 
7 C.W.N. 664=209 Ind. Cas. 302. 

S. 27 — Small cause suit — Transfer of, to re- 

ular side — Decision, if appealable. 

A suit of a small cause nature was filed before 
ic Munsif with small cause powers. The Mun- 
if’s successor had no small Cause powers and e 
rdered the suit to be transferred to the regulai 
1c and it was tried as a regular suit. . . 

Held, that ail aDoeal lav against the decision. 



3029 


3°a° 


PROV. S. C C. ACT (1887), S. 27—16. Miscellaneous. 


22 Ind. Cas. 909, Appr.; 13 A. 324, Not Foil. 
37 All. 450=13 A.L.J. 639=29 Ind. Cas. 996. 

S. 27 — Transfer for execution — No second 

appeal . 

Where a decree passed by a Court of Small 
Causes was transferred to Sub-Judge’s Court for 
execution as it involved the sale of immovable pro- 
perty, it must be supposed under S. 42 that the 
decree was passed by the Court executing it and 
its order would be subject to the same rules in 
respect of appeal as if the decree had been passed 
by itself. First appeal would, therefore, lie 
against such order, but a second appeal would be 
barred by S. 102, the original suit being of a nature 
cognizable by the Court of Small Causes. 114 
Ind. Cas. 861 = 53 Bom. 46=30 Bom. L. R. 1447 
=A.I.R. 1928 Bom. 534. 


27 — Order in execution by Sub-Judge of 
decree transferred by Small Cause Court is appeal- 
able but second appeal does not lie. 89 Ind. Cas. 
22=23 A.L.J. 961=6 L.R.A. (Civ.) 553=A.I. 
R. 1926 All. 161. 

S. 27— Transfer for execution. 

When the decree has been - trans- 
ferred to the ordinary Court to be executed as if 
it were a decree made by that Court, the orders 
made in execution arc appealable in the same way 
as orders made in execution of decrees passed by 
that Court. 31 All. 1, Foil. 67 Ind. Cas. 6= 
34 C.L.J. 477-A.I.R. 1921 Cal. 242. 

S. 27— Execution of Small Cause decree— 

Appeal. 

An order by a Munsif, in execution proceedings 
of a small cause decree transferred to High Court 
under S. 223 of the C. P. Code as immoveable 
property was sought to be sold, is appealable U\ 
the District Judge and S. 27 of Small Cause Court 
Act has no application to such a case 31 All. 1 
= (1908) A.W.N. 254=5 A. L. J. 612=1 Ind. 

Cas. 553. 

S. 27— Small Cause suit — Tried as ordinary 

suit — Appeal . 

Where a Court invested with Small Cause Court 
Jurisdiction tries under the regular procedure, a 
iu thich Should be- tried as Small Cause Courts 
'u the decree made in the suit is not appeal- 

able. 55 Ind. Cas. 642 (Cal.). 

s. 27 — Order in execution — Finality. 

An order in execution by a Small Causes Court 
is final. 67 Ind. Cas. 6=34 C.L.J. 477 — A. I. 
R. 1921 Cal. 242. 

Ss. 27 and 25— Execution in small cause — 

A NT 1 appeal lies from ait order passed in execu- 
tion Proceedings of Small Cause Court decree. 
3 Pat. L.W. 146=42 Ind. Cas. 467. 

Ss 27 and 25 — Ex e cution on Small Cause side 

— Revision or appeal. . , 

c 07 0 f the Act bars an appeal against the order 

in execution on the Small Cause side and a revi- 
sion petition lies under S. 25 of the Act. 19 M. 

j y 146= (1916) 1 M.W.N. 78 = 3 L.W. 44— 
32 Ind. Cas. 484. 

S. 28— Scope. . c ... ^ 

Tlu* District Munsif acting as a Small Cause 

Tom-t Tudgc is subject to the administrative con- 

the District Court under S. 28. hut he is 

'ot bound by an order of the District Judge, hold- 


ing that a certain suit is not triable by a revenue 
Court, and passed in his judicial capacity on ail 
appeal from the revenue Court. 92 Ind. Cas. 621 
=23 M.L.W. 99=1926 M.W.N. 123=1926 M. 
W.N. 178=A.I.R. 1926 Mad. 365. 

S. 32 — Where a Judicial Officer invested with 

Small Cause Court jurisdiction tries a suit which 
he might have tried under the summary proce- 
dure, in the ordinary manner, the character of the 
suit is not thereby altered, and his decree is not 
appealable. A.I.R. 1937 Cal. 631=65 C.L.J. 
303=173 Ind. Cas. 598. 

S. 32 (1)— Suit instituted in Small Cause 

Court — Court subsequently abolished — Case to 
be sent to ordinary Civil Court having jurisdiction 
under S. 35 — Latter Court acquiring before date 
of trial power to deal with suit as Small Cause 
suit — S. 32 (1), held was applicable. A.I.R. 
1935 Cal. 556=61 C. L. J. 137=157 Ind. Cas. 
1026. 

S. 32 (1) (2)— Suit of small cause nature, 

starting as a regular suit — Subs^uent transfer to 
Court of Small Cause jurisdiction — Whether can be 
tried as Small Cause suit. 

If a suit of a small cause nature is instituted or 
proceedings are commenced in a Court which had 
not at that time Small Cause Court powers, the 
case cannot afterwards he tried as a Small Cause 
Court suit; if it starts as a regular suit, it must 
continue as a regular suit. If it starts as a regular 
suit and then is transferred to a Court with Small 
Cause Court jurisdiction, it cannot afterwards be 
tried as a Small Cause suit, and an appeal will lie. 
A.I.R. 1937 Nag. 200=1. L.R. (1937) Nag. 390 

= 170 Ind. Cas. 45. 

S. 32 (2)— Suit filed as original suit — Court 

subsequently getting small cause powers — Effect. 

A suit which is filed as an original suit must 
remain so until it is concluded, and once a suit 
has been filed as an original suit, the party against 
whom the decree is passed must retain a right of 

appeal . . . . 

A suit was filed as an original suit but at the 

time of the trial, the officer presiding over the 
Court got small cause powers to try such suits. 
The suit, however, was tried as the original suit 
and a decree was passed: 

Held, that the decree was appealable. A.I.R. 
1943 Mad. 503= (19431 1 M.L.J. 421 = 56 L.W. 
300=1943 M.W.N. 427=209 Ind. Cas. 630. 

S. 32— Trial as regular suit— Right of appeal 

conferred. 

A suit which according to the frame of it was 
Small Cause Court suit was filed in the Court and 
was registered as regular money suit as the Court 
was not then invested with Small Cause Court 
powers to the extent of the value of the suit. Be- 
fore the suit came for hearing a Munsifs Court 
was established at the place with Small Cause 
Court powers to the extent of the suit and the 
case transferred to him. The Munsif tried the 
suit as an ordinary suit and not as a Small Cause 
Court suit. 

Held, that an appeal lay from the decision of 
the Munsif. 126 Ind. Cas. 863 = A. I. R. 1930 
Pat. 270. 

S. 32 — Institution as regular suit — Date of 

filing is the t e st. 

The plaintiff sued to recover Rs. 100 as balance 



PROVINCIAL S. C. C. ACT (1887) .S. 32. 


3 ° 3 2 


303 * 

due for Mulgeni rent in the Court of the Subordi- 
nate Judge of Honawar. The Judge then presid- 
ing in that Court had no Small Cause Court 
powers, but when the suit came on for trial, it 
was decided by a Judge who had Small Cause 
Court powers up to Rs. 100. 

Held, that the suit was z regular and not Small 
Cause suit and therefore an appeal lay to the Dt. 
Court. 73 Ind. Cas. 1020=25 Bom.L.R. 516= 
A.I.R. 1923 Bom. 454. 

S. 32 (2) — Procedure — Court not invested 

with Small Cause powers — Suit of small cause 
nature. 

A suit of a Small Cause nature was filed in the 
Munsif' s Court at a time when the presiding otficer 
was not invested with Small Cause powers. The 
permanent incumbent who was invested with such 
powers took charge and tried the suit as a regu- 
lar suit. 

Held, that the Munsif was right in trying the 
suit as a regular suit and an appeal therefore lay 
to the Subordinate Judge. 18 A.L.J. 89=1 TJ. 
P.L.R. (H.C.) 170=54 Ind. Cas. 428. 

Ss. 32 and 33 — Small cause suit tried on regu- 
lar side — Appeal. 

The character of small cause suit though tried 
in the ordinary manner as a regular suit is not 
altered and the decree therein is therefore not 
appealable. 40 Cal. 537=21 Ind. Cas. 120. 

S. 32 (2) Scope of. 

Suit instituted as original suit in Court having 
bot 1* small cause and original jurisdiction — Trans- 
fer under S. 24, C. P. Code by District Judge to 
small cause side owing to increase of small cause 
jurisdiction — Trial of suit as small cause: 

Held, that the suit still retained character of 
original suit in view of S. 32 (2). The trial was, 
therefore, irregular and the case should be retried 
as original suit. A.I.R. 1935 Mad. 284=41 L. 
W. 446=68 M.L.J. 274=1935 M.W.N. 614= 
157 Ind. Cas. 612. 

S. 32 (2) — Powers conferred during trial — 

Applicability. 

Sub-S. (2) of S. 32 is applicable to the case 
where the same officer who originally entertained 
the suit is subsequently vested with Small Cause 
Court powers or with increased powers. 101 
Ind. Cas. 688=45 C.L.J. 218 = A.I.R. 1927 Cal. 
388 . 

S. 32 — Continuation of original suit as small 

cause , 

Where on the date of the filing of the suit, the 
presiding officer has no pecuniary jurisdiction to 
try a suit as a Small Cause Court, which however 
is conferred during trial, he cannot try the suit as 
a Small Cause suit. The trial is void. 12 Cal. 
W.N. 167. Foil. 66 Ind. Cas. 816=20 A.L.J. 
257= A.I.R. 1022 All. 112. 

S. 32, Cl. (2) — Small cause suit in Court rot 

invested with Small Cause powers — Trial of — 
Procedure — Subsequent investment — Effect. 

If a small cause suit is instituted in the Court 
«>f a Munsif not then vested with the powers of 
a Small cause Court it should be tried as a regu- 
lar suit and not as a small cause even though after 
its institution the former Munsif is replaced by 
another invested with small Cause powers. 4 
Pat. L. J . 13 = 49 Ind. Cas. 208. 


-S. 32 (1) and (2) — Small Cause suit institu- 


O . O* Ollldli wausc U15UIU- 

ted in Court of Munsif without Small Cause 
powers — Subsequent investment of Small Cause 
powers — Effect on suit. 

By virtue of the express provisions of sub-Ss. 
(1) and (2) of S. 32 taken together, a small 
cause suit instituted in the Court of a Munsif 
without any Small Cause powers at the time of 
the institution but in whom such powers are sub- 
sequently vested can only be tried as an ordinary 
suit. 94 P.R. 1911 = 145 P.W.R. 1911=227 P. 
L.R. 1911 = 11 Ind. Cas. 431. 

S. 32 (2)— Small Cause Suit instituted in. 

court not having Small Cause powers — Trial by 
court having such powers. 

Where a small Cause suit instituted in a Mun- 
sif’s court having no small cause court powers was 
registered as a regular suit and that by a new 
Munsif having such powers it was held that the 
suit having been originally instituted in Munsif s. 
Court having no small cause powers and regis- 
tered as a regular suit could only have been tried 
as such by the new Munsif unless it had been 
transferred to the small cause side by a r 2 gular 
order. 9 Ind. Cas. 264 (All.). 

S . 32 (2) — Applicability of, to a case wher« 

the pecuniary jurisdiction is only extended and 
not freshly conferred— Transfer of cases filed on 
the Regular Side — Transfer to Small Cause Side 
by reason of the extension— Legality of. 

S. 33, Cl. (2), applies to a case where at the 
time a suit is filed on the Regular Side the court 
has Small Cause jurisdiction over some cases, and 
before the decision, gets a higher pecuniary Small 
Cause jurisdiction. Any transfer of a case tiled 
on the Regular Side before the extension to the 
'Small Cause Side is illegal. 26 M. 212 (*••>, 
Also (1903) 5 Bom.L.R. 1008=28 Bom. 244. • 

•Ss. 33 and 6 — Case held, should be tried as a 


kjo . o w/ anu v — f • - 

nail cause suit and not on regular side. 

A suit of a small value was instituted is the 
mall Cause Court side of the Mans, f r6 Court, 
s there was an Honorary Munsif, the case was 
ansferred to his Court, a decree was made and 
. anneal the Subordinate Judge set aside the 
ccrec and placed the record before J hc D ‘ strK:t 
jdge with a request that the case might be trans- 

r Hdd ,0 tha h t C t“ U «ie should be tried by the Mun- 

.T 1196=145 Ind. Cas. 701 (2). 

—5 33— A Small Cause Court acting as such 

innot attach immovable property in execution o 
s decree. This is so even though the Small 
nusc Court is also an ordinary Court, unless the 
?crC c has been formally transferred to the ordi- 
iry side. (1931) 132 Ind. Cas. 208 (Lah.). ’ 
S. 33 — Trial as regular suit — Interference by 

[igh Court. . . 

Where a suit for less than Rs. 500 was of a 
nail cause nature atid was tried by the Munsif on 
ic Original Side and the decision was confirmed 
i appeal, the High Court refused to interfere m 
•vision and to remand the suit for retrial on the 

mall Cause Side. , _ »•!*-> 

Held also that no second appeal lies. 66 Ind. 
as. 207=14 M.L.W. 349= A . I . R . . 1922“ Mad- 
52=42 M.L.J. 118. • ' * " : 
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S. 33 — Suit filed on Small Cause Side — Judge 

dealing with it as regular suit — Appeal. 

A suit filed on the small cause side does not 
cease to be such merely because the Judge at a 
Jater stage deals with it as if it were a regular 
suit; nor does it change the character as a small 
course suit by the mere fact that the defendant 
had made a counterclaim by way of set-off for. an 
amount, .exceeding the small cause jurisdiction of 
the presiding judge; and. no appeal lies from the 
decision of the judge in the case; (1903) 5 Bom. 

L.*. .398 "t ;Vi \. ‘ -I ' 

S. 35. : r , VO . ! . 


• » 


Synopsis . . 


,1. , Appeal . if 

2 . Execution Proceedings . 

3 . Scope of section . 

4 . Successor without Small Cause powers. 

5. Transfer of suit. 


1 . Appeal . 

S. 35 — No appeal lies against decision in suit 

which was filed as small cause suit and decided by 
Small Cause Court even though the suit was 
numbered as original suit. A.I.R. 1941 Mad. 
867=54 L.W. 324=1941 M.W.N. 829=(194!) 
2 M.L.J. 537. 

S. 35— Subordinate Judge passing ex parte 

decree in small cause suit— Application by defen- 
dant to set it aside— In the meanwhile Court of 
Subordinate Judge ceasing to exist and application 
sent to file of District Munsif — Suit beyond 
Small Cause jurisdiction of District Munsif — 
Application dismissed by District Munsif: 

Held, that order was passed in exercise of civil 
jurisdiction and therefore. appeal lay. A.I.R. 
1941 Mad. 103 = 52 L.W. 598=1940 M.W.N. 
1073= ( 1940) 2 M.L.J. 700. 

S. 35 — Suit begun as small cause but decreed 

as regular — Appeal. 

When the Court of Small Cause Judge ceases to 
have jurisdiction with respect to a case on account 
of tl at officer’s transfer and all proceedings in 
the case are under S. 35 taken in the Court of 
Munsif, which is the Court in which the suit 
would have been filed on the regular side if 
brought after the transfer of the pre.ious Small 
Cause Court Judge and the Munsif tries the suit 
on the regular side and not as a Judge of a Court 
of Small Causes, there is no reason why an appeal 
should not lie against his decree. A.I.R. 1937 
Oudh 398=13 Luck. 369=1937 O.W.N. 801 = 
168 Ind. Cas. 785. 

Ss. 35, 32 (1) — Suit instituted in Small Cause 

Court — Transfer to regular Court — Latte r Court 
invested with Small Cause powers — Effect. 

If a suit is instituted in a Court of Small Causes 
and if that Court is subsequently abolished, the 
case will have to he sent to the ordinary Civil 
Court having jurisdiction under the provisions of 
S. 35. If the Court to which the case i; sent 
under the provisions of S. 35 acquires, before the 
date of the trial, the powers to deal with the 
said suit as a Small Cause Court suit, the provi- 
sions of sub-S. (1) of S. 32 would be applicable, 
and the decision of the Court must be taken to be 


a decision of a Small Cause Court Judge and final 
under the law and only open to revision under S. 
35. A.I.R. 1935 Cal. 556=61 C.L.J. 137=157 
Ind. Cas. 1026. 

S.,*35 — Scope and Effect. 

S. 35 does not operate to change in any way a 
Small Cause suit into an original suit. What S. 
35 does is to invest a Court which otherwise would 
be incompetent to hear any or certain small cause 
suits with power to hear certain of such suits, viz., 
.those pending in that Court at the time that Court's 
jurisdiction is changed. This is a provision that 
is manifestly desirable seeing that the same judi- 
cial chair is occupied by Judges some of whom aie 
invested with highei powers than others. But S. 
35 does not purport to turn a small cause suit into 
an original suit with all kinds of changes in pro- 
cedure and in rights of appeal. A. I. R. 1935 
Mad. 919=69 M.L.J. 443=42 L.W. 619=1935 
M.W.N. 837=159 Ind. Cas. 958. 

S. 35 — Transfer of Munsif having small cause 

powers— Successor without small cause powers — 
Order by District Judge for trial of small cause 
suit by successor as regular suit — Decree. 

While a small cause suit was pending before a 
Munsif who had small cause powers, he was trans- 
ferred and succeeded by a gentleman who was not 
invested with the powers of a Judge, Small Cause 
Court, at the date. The Additional District Judge 
thereupon made the following order: “The Small 
Cause Court cases pending in the Court of the 
Munsif of Basti will be tried by the present incum- 
bent of the office as regular suits, as he has not 
got the Small Cause Court powers. The atten- 
tion of the said learned Munsif be drawn to S. 35, 
Small Cause Courts Act, and these cases should 
he dealt with as provided by the Small Cause- 
Courts Act.” In pursuance of this order or direc- 
tion, the successor took cognizance of the case 
and tried it as a regular suit. He decreed the 
claim of the plaintiffs, and the defendant filed an 
appeal which was rejected on the ground that no 
appeal lay: 

Held, (i) that the order of the Additional District 
Judge was not an order of transfer within the 
meaning of S. 24, C. P. Code, but was merely 
drawing the attention of the Munsif to the fact 
that there was a provision in the Small Cause 
Courts Act in S. 35 to the effect that the succes- 
sor of the Judge, Small Cause Court, should try 
the suit; 

(ii) that the Munsif had no jurisdiction to try 
the case under S. 35 and his decree was appeal- 
able. 

Held, further, when an officer who has no Small 
Cause Court jurisdiction, hears a case which was 
pending before his predecessor-in -office who had 
Small Cause Court jurisdiction, and makes a de- 
cree, the decree is appealable. A.I.R. 1931 All. 
574=1931 A. L. J. 953=54 All. 171 = 136 Ind. 
Cas. 357 (F.B.). [Overrules (1891) 13 All. 
324.]. 

S. 35 — Trial as regular suit — Right of appeal. 

A suit cognizable by Small Cause Court was 
instituted before a Subordinate Judge invested 
with Small Cause powers. He was succeeded by 
another who had no Small Cause powers then. 
He was afterwards invested with Small Cause 
powers, but all the evidence in the case had been 
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finished and arguments addressed to him before 
his investiture with the powers of a Small Cause 
Court and so. 

Held, that the decree passed by him was ap- 
pealable. 37 All. 450, Foil. 117 Ind. Cas. 370 
a= A. I. R. 1930 Lah. 44. 

S. 35— Transfer of case — To Original Side — 

Appeal lies . 

Where a Judge having Small Cause powers was 
transferred and the successor had no such powers, 
who therefore transferred all Small Causes pend- 
ing on his file to the regular side as ordered by 
the District Judge, 

Held, that the order was one under S. 35 and 
the trial was as a regular suit and the decision 
appealable. 37 All. 450, Foil. 98 Ind. Cas. 512 
= 48 All. 818=24 A.L.J. 968=A.I.R. 1927 All. 
95. 

S. 35 — Decision by — Invalidity — Procedure. 

When the Munsif, who is invested with the 
jurisdiction of a Court of Small Causes, is trans- 
ferred and his locum tenens is not possessed of the 
same jurisdiction, the suit must be tried by a Court 
in which it might have been instituted in the ab- 
sence of the Court in which it was as a matter of 
fact instituted, and where in such a case a Small 
Cause Court having local jurisdiction over the_ suit 
in question is in existence, the decree by the Court 
in which the suit was actually instituted is ultra 
vires and the appeal from such a decree is equally 
incompetent. 80 Ind. Cas. 268=27 O.C. 240= 
1! C.L.J. 662= A . I . R. 1925 Oudh 101. 

S . 35 — Appeal — Decision by Court without 

Small Cause powers. 

A case which is decided under S. 35 by an offi- 
cer not having Small Cause Court Powcrs must bc 
treated as a regular suit m wh, oh an appeal lies. 
37 All. 450; 39 Alb 3 57 and A.I R.1922 AH. 
161. Foil. 88 Ind Cas. 661 =47 AH 925 --23 A 
I j 527 = 6 L.R.A. (Civ.) 478—A.I.R. w.*» 

All. 569. 

S. 35 — Ordinary trial — Appeal lies. 

Where a suit for damages for cutting a branch 
of a tree was instituted in the Court of a Munsil 
having Small Cause Court powers, but before the 
suit was heard the Munsif went on leave and was 
succeeded by a Munsif who was not vested with 
Small Cause Court powers and who therefore tried 
the suit as a regular suit, 

Held, that under the provisions of S. 35 ot the 
Provincial Small Cause Courts Act. ,f a 
vested with the powers of a Court of Small ( auscs 

ceases to have 

the case should try it as a suit which he would 
have ordinarily tried and an appeal lay from W 
«lecrce passed, 64 Ind. Cas. 573 — 44 A ... 

10 A.L.J. 838= A. I. R. 1922 All. 161. 

S. 35 — C . P. Code. S. 24 < 4 )-Small Cause 

suit— Transfer of, Court to with no small cans 
powers — Decision of latter Court, if appealable 

The Court to which a suit of a small ‘an* 
nature is transferred from a Small Cause Court 
must unde, S. 24 (4). C. P. Code be deemed to 
he a Court of Small Causes as regards that suit 
.tu*l its decision is therefore not appealable. 

All. S2Sc=16 A.L.J. 54S = 46 Ind. Cas. 893. 


S. 35— Small Cause Court abolished — Execu- 
tion of Small Cause decree, in the regular ride — 
Appeal. 

An order passed on an application for execution 
of Small Cause decree presented and filed in the 
ordinary Court, the Small Cause Court having 
ceased to exist, is an order passed by the Munsif, 
Qua Munsif and is therefore appealable unless the 
right of appeal is taken away by some special 
provision of Law. 39 All. 357=15 A.L.J. *305= 
38 Ind. Cas. 105. » 

S . 35 — Small Cause Suit — Transfer of — 

Effect— S. P. Code, S. 24. 

A suit filed in a Court invested with small 
cause Court powers, continues to be Small cause 
suit though the Officer of that Court is transfer- 
red and is succeeded by another who has no Small 
Cause Court powers or the suit is transferred to a 
Court having no Small cause powers. Therefore 
no appeal lies to the District Judge from the deci- 
sion in such suit. 13 All. 325, 38 Mad. 25, Foil. 
14 A.L.J. 705=36 Ind. Cas. 317. 

2. Execution Proceedings. 

S. 35 ( 1 )— Reduction in the pecuniary juris- 
diction of the Judge of Small Cause Court after 
passing of decree — Application for execution of 
that decree — Proper forum. 

Subsequent to the passing of a decree in a small 
cause suit on 17th February, 1933, for Rs. 
247-14-3 the pecuniary jurisdiction of that Munsiff 
in Small Cause matters was reduced to Rs. 100. 

On the 9th August, 1935, the decree-holder 
applied under S. 39, C. P. Code, for permission 
to execute the decree on the original side ot buD- 
ordinate Court and for an order directing the 
transmission of the decree to the District Munsi 
for execution. On the 30th September, 193^ the 
Subordinate Judge directed the decree to be 
transferred as prayed for. As the decree-holder 
did not take steps to execute the decree it was 
eventually returned to the Court of Subordinate 
Judge. Subsequently on 29th August, 1938, the 
decree-holder filed another application in nc 
Subordinate Judge’s Court similar to the one filed 
on 9tl. August, 1935, and on the 1st Octoto 

1938, the Subordinate Judge aga.n ° rd «*° 
transfer of the decree to the D.strict M .rf 
On the 24th September, 1941 the d^^- ^der 
applied to the Subord.nate Judge 5 the 

order m cxccut1 ?"- ° n . District Munsiff on 

Is e t Cr Oc1o 0 bcr. r 194L for an order of attachment in 
lst . . he did not proceed with the 

exe . c , u b nnheation was closed on 6th January 
194? The decree-holder thereafter filed on 17th 
November, 1943, in the Dtstnet MunstfFs four 
another petition for execution. It was rej acted 

barred bv limitation inasmuch as the proceed- 
ings before the Subordinate Judge were all invalid 
because the power to execute the decree 
remained throughout only in the District Mun.-un s 

Court. In revision, -e 

Held, that according lo the provisions ot b. oa 
(1) of the Provincial Small Cause Courts Act 
which relate to all proceedings, whether bciore or 
after the decree, in a small cause suit where tne 
Court has ceased to have jurisdiction in the case, 
that Court cannot continue to exercise jurisdiction 
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in the case which came before it when in posses- 
sion of those powers. All further proceedings in 
such case must be taken in the Court which would 
have jurisdiction if the suit were then about to be 
instituted. There is no justification for reading 
this section as excluding proceedings in execution. 
Hence the proceedings taken by the decree-holder 
in the Subordinate Judge’s Court were all valid 
and the decree-holder was entitled to ask for exe- 
cution of the decree transferred to the District 
Munsif for execution. I.L.R. (1947) Mad. 81 = 
228 Ind. Cas. 215=A.I.R. 1947 Mad. 36=59 L. 
W. 589=1946 M.W.N. 674=(1946) 2 M.L.J. 
315 (F.B.) . 

S. 35 — Small Cause Judge passing decree — 

His successor having no small cause powers — 
Execution of decree — Procedure. 

Where a Judge having Small Cause poweis 
passes a small cause decree, and is succeeded by 
another who has no such powers, the execution 
proceedings of the decree should go to another 
Court exercising those powers in the same area 
if there is such Court. If there is no such Court 
then the proceedings can properly continue in the 
same Court whether he has Small Cause Court 
powers or not, though they will be dealt witli 
under the succeeding Judge’s ordinary powers. 
A.I.R. 1941 Lah. 356=43 P.L.R. 488=197 
Ind. Cas. 584. 

S. 35 — New Small Cause Court Judge having 

no pecuniary jurisdiction to execute decree of pre- 
decessor can transfer it to himself on regular side 
and deal with it as Sub-Judge — He can order 
attachment in latter capacity. A.T.R. 1941 Pesh. 
18=193 Ind. Cas. 712. 

S. 35 — Proce e dings after decree— Forum. 

Under S. 35 of the Provincial Small Cause 
Courts Act when the Court ceases to have juris- 
diction in relation to the case, all proceedings in 
relation to it even after the decree have to be taken 
in the Court which, if the suit out of which the 
proceeding had arisen was about to be instituted, 
would have jurisdiction to trv the suit. 1930 A. 
L.J. 997 = 52 All. 947=A.I.R. 1930 A. 873. 

3. Scope of section. 

S. 35— Scope of. 

c 3S should be read subject to the provisions 
of the C P. Code such as S. 21. 1930 A. L.J. 

097=52 All. 947 = A. I . R. 1930 A. 873. 

4. Successor without Small Cause powers. 

S 35 Successor without Small Cause poweis 

—Continuation of suit by— Legality. 

The suit was originally instituted before a Mun- 
sif having Small Cause Court powers. This Mun- 
sif ceased to have jurisdiction, and the case was 
taken up in the ordinary way by his successor who 
had no small Cause Court powers. The evidence 
had been recorded by the first Munsif. His suc- 
cessor proceeded to decide the suit without ic- 

hearing the evidence. ' . 

Held, that even it it be held that the M unsit 
who decided the case should have re heard the 
evidence and recorded it in full as in a regular 
s„it his omission to do so was merely an rregu- 
iarit'y in procedure to whiel, S. 90 of the C P. 
Code applied and which could not be made a 


ground for setting aside the decree unless it bad 
affected the decision on the merits. 88 Ind. Cas. 
661=47 All. 925=23 A. L.J. 527=6 L. R e A. 
(Civ.) 478= A.I.R. 1925 All. 569. 

S._ 35 — Ex parte decree by Small Cause Court 

— Sub- Judge not having Small Cause powers — 
Power to pass orders — Procedure. 

Where pending an application to set aside an 
ex parte small cause decree the judge is transfer- 
red and succeeded by another without small cause 
powers, but there is a munsif’s Court with small 
cause powers, the application should be transfer- 
red to that Court 

The subordinate Judge’s order dismissing the 
application was ultra wires as he had no jurisdic- 
tion to hear application. 22 O.C. 152=1 U.P. 
L.R. (J.C.) 68=52 Ind. Cas. 647. 

S. 35— Transfer of Judge invested with Small 

Cause powers — Trial of suit instituted on small 
cause side by successor not invested— C . P . Code, 

S. 25. 

Where a Munsif invested with Small Cause 
powers is transferred, his successor who is not so 
invested can to* the small cause suits on his ori- 
ginal side. No order of transfer under S. 25, C. 
P. Code by the District Judge is necessary when 
one Judge succeeds another and takes over the 
ordinary civil business of that Court and also by 
its constitution exerciser ordinary civil jurisdic- 
tion in cases in which an abolished Court invested 
with the powers of Small Cause Court previously 
exercised jurisdiction. The jurisdiction Is given 
to the successor by S. 35 of the Provincial Small 
Cause Courts Act. An order of transfer under 

S. 25, C. P. Code will not give jurisdiction to the 
successor to try the suits on the Small Cause Side- 
23 B. 352, Foil. (1904) 31 C. 1057. 

5. Transfer of suit. 

S. 35 — Transfer of suit. 

A Small Cause Court is established first and t tie 
Judge of that Court is appointed afterwards. 
Therefore, the Court does not cease to exist if at 
any time there should be no Judge to preside over 
it. Suits can be instituted in the Court even if 
there should be no Judge appointed for the time 
being. The suits so instituted would remain in 
the Court until they are withdrawn therefrom. 

A Small Cause Court dismissed a suit. The 
High Court in revision directed the Trial Court 
to rc-entertain the suit. In the meanwhile a. 
new officer came to be the Judge in the Trial 
Court and he was invested with Small Cause 
Court powers. But the value of the suit exceed- 
ed the limits of his pecuniary jurisdiction. The 
Dt. Judge transferred the suit to another Court. 

Held, that t lie Court to which the suit was trans- 
ferred had Small Cause jurisdiction with regard to 
the suit. 88 Ind. Cas. 139=26 P.L.R. 308== A. 

T. R. 1925 Lah. 561. 

Sch. I, Art. 43 — Scope — Indore Government 

Notification No. 1567, dated 28th July, 1947 — 
Suit against Railway for damages below Rs. 500 
— Cognizability by Court of Small Causes. 

Ordinarily all suits of a civil nature of which 
the value does not exceed Rs. 500 (so far as the 
city of Indore is concerned) are cognizable by 
the Small Causes Court. The jurisdiction of the 
Court depends upon the nature of the suit as ori- 
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finally brought and not upon the character which 
it ultimately assumes. The defence raised is not 
.a relevant consideration. The fact that the de- 
fendant is a Railway Company or that the defence 
will be of a complicated nature does not oust the 
jurisdiction of the Court. There is nothing in 
the Indore Government Notification No. 1567, 
dated 28th July, 19-18, which ousts the jurisdiction 
of the Court of Small Causes to try suits against 
Railway Companies for damages, when the 
amount claimed is within the pecuniary jurisdic- 
tion of the Court. A.I.R. 1950 M.B. 14. 

Sch. II. See also PROVINCIAL SMALL 

CAUSE COURTS ACT, S. 15. 

Sch. II — Right of Municipality to recover 

taxes, if excluded. 

The old Provincial Small Cause Courts Act 
gave to the Small Cause Court jurisdiction only 
in certain specified matters but the present Act 
proceeds upon another basis, excluding from the 
jurisdiction of the Courts of Small Causes certain 
matters and leaving to these Courts a residuary 
jurisdiction, and there is nothing in Sch. II. to 
the Small Cause Courts Act, which excludes from 
the jurisdiction of the Court of Small Causes a 
suit by the Municipality to recover Municipal 
taxes due to them. A.I.R. 1939 Sind 35— I. L. 
R. (1939) Kar. 134=179 Ind. Cas. 927. 

Sch. II— Proceedings after decree — Power to 

attach — Decision as to ownership of rights. 

It is open to the decree-holder, in cases where 
there are personal covenants in othi deeds for the 
payment of money debts to attach the money debts 
secured by such deeds. Not only will the Small 
Cause Court have jurisdiction to do so but it can 
also enquire into the question who really is the 
owner of certain rights under an othi document. 
1930 M.W.N. 719=129 Ind. Cas. 255=33 M.L. 
W. 189= A.I.R. 1931 Mad. 38 (2). 


Sch. II, Art. 1— Local bodies— Suit against 

President of District Board — No bar under Rr. 
1 and 3. 

Plaintiff had bought the right to collect tolls 
on certain roads from the District Board. He hac 
to comply according to this contract with the 
orders given by the President of the District 
Board. He received an order from the Presi- 
dent of the District Board forbidding him to col- 
lect tolls in the District from certain cars carrying 
fodder for army purposes. The plaintiff com- 
plied with the order which the appellant had issu- 
c(\ and in due course brought a suit for damages 
claiming that this order forbidding him to collect 
these tolls was illegal and alleging that lie had 
suffered damage by reason of that order. 

Held, that the President of the District Board 
not being an officer of Government within the 
meaning of Arts. J and 3 of the Provincial Sma 
Cause Courts Act the suit was triable by Small 
Cause Court. 74 Ind. Cas. 223=46 Mad 808 = 
IK M.L W. 82 = 32 M.L.T. 378=A.I.R. 1923 
Mad. 689=45 M.L.T. 125. 


Sch. II, Art. 1— Suit for refund of— Profes- 
sion tax illegally levied— Small Cause Court. 

A suit for refund of profession tax illegally 
levied is not one concerning an act purporting to 
he done by any person by order of t lie local Gov- 
ernment and is not, therefore, excluded from the 


jurisdiction of a Court of Small Causes. 74 P.L. 
R. 1918=74 P.W.R. 1918=44 Ind. Cas. 910. 

Sch. II, Art. 2 and C. P. Code, S. H)2 — Acts 

contemplated by Art. 2 of Sch. II— Suit to reco- 
ver amount of court-fee paid to Government un- 
der a decree in a pauper suit which was later 
superseded — Second appeal — Competency, wjien 
value does not exceed Rs. 500. 

Art. 2 of Sch. II of the Provincial Small Cause 
Courts Act refers to acts done by persons not act- 
ing as suitors in pursuance of a judgment or erder 
which gives permission so to act, but as ministerial 
officers or otherwise obeying the order of the 
Court. , _ .. C 

Where the essence of an action relates to the 
recovery of the amount paid by the plaintiff him- 
self as a mere suitor. he., as the defendant in a 
former pauper suit of a certain sum representing 
the court-fee payable to Government under -a de- 
cree later superseded, the suit is not outside th 
jurisdiction of the Court of Small C? us - e ® { 
where its value does not exceed Rs.aOO, a seconct 
appeal is incompetent 1949 CS7--A. 

1. R. 1950 Mad. 33= 62 L.W. 663-(1949) 2 h\ . 

L J. 400, ■■ .. 

Sch. II, Art. 2— Suit for damages for money 

paid . 

A suit for damages for money paid by the plain- 
tiff for which the defendant was liable, is not 
barred by Art. 2. A.I.R. 1933 Oudh 1^10 
O.W.N. 52=143 Ind. Cas. 843. 

Sch. II, Art. 2 — Suit by auction-purchaser— 

For refund — Bar. 

A claim by an auction-purchaser for refund of 
the purchaso-money by reason of the dispossession 
under the orders of the Collector falls under Art. 

2. 98 Ind. Cas. 726= A. I.R. 1927 Mad. 253. 

Sch. II, Arts. 2, 26 — For refund of money 

paid under orders of Court. 

After A brought a property to sale B applied for 
rateable distribution and it was granted. A then 
was allowed to bid on satisfying B’s decree. 
When he had brought the property, the sale was 
set aside at the instance of a third party. A sued 
B to recover from him Rs. 270 paid in satisfaction 
nf his decree. 


Held, that the suit does not fall either under 
clause 2 or 26 of Provincial Small Cause Courts 
Act. 74 Ind. Cas. 836=45 AH. T 3 59 =-.l A I 
T. 248 = 4 L.R.A. (Civ.) 146=A.I.R. 1923 All. 




Sch II Art. 2— Suit by purchaser of stolen 

goods under S. 23— For price paid— No bar. 

A suit for refund of the money paid as price 
for the goods by a purchaser of stolen goods, 
who has been deprived of the goods by the police 
under tiic orders of the Sessions Judge for return- 
imr them to their owner, can be tried by a Court 
of Small Causes. 108 Ind. Cas. 609= A. I. R. 
1928 Lah. 515. 

Sch. II, Art. 2— Suit by Supratdar— For re- 
covery of money deposited under orders of Court 


— Is excepted. 

In executing a decree certain crops were at- 
tached and made over to the Supratdar. Suprat- 
dar handed over the crops to the judgment-debtor 
in good faith on being informed that a c t °™J )ro,ms * 
had been come to between decree-holder amt 
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judgment-debtor whereundcr the judgment-debtor 
had paid Rs. 75 to the decree holder. The Sup- 
ratdar was ordered to deposit Rs. 75 for his mis- 
conduct in having released the crops without 
Court’s permission. Supratdar brought a suit in 
Small Cause Court to recover the amount from 
the decree holder. 

Held, that the suit was excepted from the cog- 
nizance of the Small Cause Court under Cl. (2), 
Sch. II. 98 Ind. Cas. 976=24 A. L.J. 886* A. 
I.R. 1927 All. 27. 

Sch. II, Arts. 2 , 3 — Applicability. 

A suit brought to recover moneys alleged to 
have been wrongly made over by a Magistrate 
purporting, to act under the provisions of S. 517, 
Cr. P. Code, does not fall within the second of 
third exceptions to the second schedule. (1905) 
9 C.W.N. 495=1 C.L.J. 355. 


Sch. II, Art. 3 — Scope. 


Art. 3, Sch. II, operates to take out of the pur- 
view of Small Cause Courts claims arising out of 
an act or order purporting to be done by an offi- 
cer of Government in his official capacity, and no 
distinction arises from the fact that such an order, 
-which is actually made by an officer of Govern- 
ment in his official capacity, might have been 
made by a private person in his private capacity. 

Where the essence of the suit is that it is a claim 
founded on the allegations that the head of the 
Government Department concerned was not en- 
titled to cancel the acceptance or, at any rate, 
to forfeit the security money and that the secu- 
rity money and that the Government is nable for 
damages arising out of the other consequences ot 
-that act, the suit is excepted from the cognizance 

of Court of Small Causes. - 1 ^ M 19 12 7 ° l io7 

245_1Q40 A.W.R. 155 = 1940 O.W.N. .,47— 187 

.'Ind. Cas. 209. 

■Sch. II, Art.3— Rent— Service— Damages. 


A suit for damages for non-performance of the 
service which a tenant undertakes to perform as 
the consideration for his tenancy is in the nature 

of a rent suit over which the Sr iSlL« a i ,SC | 
has no jurisdiction. 12 C.L.J. 480—8 Ind. Ca. . 

• 96. 

■Sch II Art. 3— Act done by Officer of Go- 


otu. xx, - - r 

•. vemment— Suits relating to— Nature of. 

Art 3 of the Provincial Small Cause Courts Act 
r 7 relating to some distinct act dene 

Ca,? office of Government. A mere failure to 
ail oiiic'.r U« ot | )C regarded as such 

carry out a^contrac^ . J , he contr .,c t 

. an act . • . Government for the repair 

amount due from • a su j t of a Small Cause 

Of a tank ,v a contractor -s^su ^ L 

J 732=12 M.I T 299=(1912) M.W.N. 954= 
16 Ind. Cas. 400. 

Sch. II, Art. 3 -Contract cases 

A ; 1 not mnlv to cases of liability in- 

Art . do - covCrs only cases of tort. 

■ c . l,rrc . < °"Ct the Secretary of State for -lama^es 
A suit against p insure ,| . >arc ct without 

°? ir/Lncy is cognizahle by a Court of Small 
Causes ‘ C fi«S) 4 ) y 2 l M 213=15 M.L.J. 226 . 

o , TT Art 4 — (As amended by Bombay 
TT°i h Af 1Q30 and 9 of 1932)— Ejectment ruit— 
Defence under S . 11. Bombay Rent Restriction 
12 _F. Y. D. 96 


Act (16 of 1939)— Suit is not cognizable by Small 
Cause Court. 

Where in an ejectment suit with a prayer for 
the recovery of possession of property or any in-/ 
tercst in it, a defence based on the Bombay Rent 
Restriction Act, "is raised, there is a substantial 
issue arising for decision, and the suit is not cog- 
nizable by a Small Cause Court under Provin- 
cial Small Cause Act, Sch. II, Art. 4, as amended 
by Bombay Acts (4 of 1930 and 9 of 1932). A. 
I.R. 1945 Bom. 470=47 Bom.L.R. 410. 

Sch. II, Art. 4 — Amendment by Bombay 

Act (6 of 1930) — Ejectm e nt suit — Bombay Rent 
Restriction Act applicable — Jurisdiction of Small 
Cause Courts . 

Where, in an ejectment suit, a plea under Bom- 
bay Rent Restriction Act is taken, a substantial 
issue arises as to the liability of the tenant to be 
evicted and in particular, whether the landlord bona 
fide requires the property for his own use. Such 
a suit is not covered by the Bombay Amendment 
of 1930 made to the Provincial Small Cause Courts 
Act, which has given limited power to Small Cause 
Courts to try suits for possession. Small Cause 
Court, therefore, lias no jurisdiction to try ruth a 
suit. A. I.R. 1945 Bom. 469=47 Bom.L.R. 244 
= I.L.R. (1945) Bom. 437. 

Sch. II. Art. 4 — (As amended by Bombay 

Act 6 of 1930) — Suit to recover possession and rent 
on strength of lease. 

‘Substantial issue’ means an issue arising, not 
only upon the allegations in the plaint, but upon 
those allegations combined with the allegations 
made in the written statement. There can he no 
question at issue unless there is a difference bet- 
ween the parties, and in order to determine what 
the issue is, the allegations of both sides must be 
considered. A substantial issue is an issue winch 
goes to the root of the case, other issues being 
merely incidental or concerned with matters of the 
detail . 

Tn a suit to recover possession and rent on the 
strength of a lease, the question of the hollowness 
of the lease is a matter which goes to the root of 
the whole case. If the lease is hollow, then the 
defendant is not a tenant, and the plaintiff cannot 
succeed upon the basis of tenancy. The Small 
Cause Court has. therefore, no try 

such a suit. A.T.R. 1939 Bom. 353=41 Born. 
L.R. 755=186 Ind. Cas. 841. 

Sch. II, Art. 4 — Applicability. 

A suit for the value of fruit removed from trees 
is not governed bv Art. 4. A. I R. 10 >8 Lah. 
759=40 P.L.R. 720= I. L.R. (1939) Lah. !00= 
179 Ind. Cas. 144. 

Sch. II, Art. 4 — (As amended by Bombay 
Act 6 of 1930)— Determination of jurisdiction. 

Where, in a case under Art. 4, an issue pre- 
supposes the assertion of a claim by one party and 
the denial of it by the opposite party, the sub- 
stantial issue being one of title, the determining 
factor as to the jurisdiction of the Court ’o enter- 
tain the suit is not the one sided version in the 
plaint; but the assertion of a claim in the plaint 
and the denial of it in defence. A. I.R. 1 9 38 S : nd 
122=1. L.R. (1939) Kar. 60=175 Ind. Cas. 732. 


3043 


PROVINCIAL SMALL CAUSE COURTS ACT (1887), SCH. II, ART. 4. 3044 


Sell. II, Art. 4 — Mango trees cut down and 

sold as fact. 

Where the mango trees had been cut down and 
sold as fuel before the suit for recovery for 
d. inages thereof is instituted, they are no longer 
attached to the earth or permanently fastend to it 
and consequently, they are not immovable property 
at the time of the institution of the suit. There- 
fore, the suit is one triable by summary procedure 
and where the Munsif having Small Cause Court 
powers tries it, there is no appeal from his deci- 
sion. A .1.1?. 1937 Cal. 631 = 65 C.L.J. 303=173 
I nd . Cas. 598. 


Sch. II, Art. 4, sub-Cl (c) (as amended by 

Bombay Act (6 of 1930) — Tenancy- at -will — Suit 
for ejectment based on tenancy-at-will . 

A tenancy , t will is a tenancy so long as both 
parties are willing to continue it. If one party 
gives notice of his desire to determine the lease, 
then the lease has been determined cither by efflux 
of the time limited thereby, namely, the duration 
of the will of the p rties, or under Cl. (7i), S. 
Ill, T. I*. Act. A suit for ejectment of a tenant 
under such l,.rms falls within sub-Cl. (c), inserted 
by Bombay Act (6 of 1930), in Cl. (4), Sch. II, 
Provim ial Small Cause Courts Act, and is cogniz- 
able in the Sm 11 Cause Court. A. I. It. 1936 Bom. 
98=37 Bom. L.It. 965=101 Ind. Cas. 210 (1). 

S;h. II, Art. 4 — Suit for ground rent. 

Suit for ground rent of site in town — Land nei- 
ther revenue paying nor agricultural land is cogni- 
sable by Small C.ujc Court. A. I. It. 1933 Nag. 
382=147 Ind. Cas. 839 (1). 

Sch. II, Art. 4 — Grazing dues — Suit to 

recover. 


A claim to grazing rights under a village custom, 
is a claim to : n interest in immoveable property 
not to be mooted in a small cause Court, and it ad- 
mits of second appeal. 12 N.L.R. 83=34 Ind. 
C s . 695 . 


Sch II, Art. 4— Immovable property, what 

is — Growing palm tr e e>. 

The definition of immovable property given in 
the Burma General Onuses Act a JP hps t0 
the Provinci 1 Small Cause Courts Act and as grow- 
ing palm tree is immovable property for th 0 pur- 
poses of the former Act, it is also immovable pro- 
perty for the purposes of the latter A?t. 1-0 Tnd. 
(:,s‘ 689=7 Bang. 706= A. I. R. 1029 Rang. 200. 
S c h H f Art. 4 — Recovery of document con- 
cerning land — Suit is not small cau^e. 

A document, though it may be evidence of an 

interest in land, is not itself an interest in 
land. A suit for recovery of the docu- 
ment is not nc-ossnrilv a land suit. 88 Ind. Cna. 
57-1=6 Tat). 33=26 P.L.R. 15fi=A. I. It. 1925 
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S~h n. A*-t. 4 — Recovery of price of crops 

t i,,e .Snit for — F.vr^nted, 

Where the plaintiff sued the defendant for reco- 
very of the price of some crons on the ground that 
defendants were labourer*; and had agreed to pny 
vh re of the crons, and the defendants contended 
tha* i h e v were settled raivats. held, that the snit 
vis noi- «-ogniv>hl 0 bv the fourt of Small Causes. 
34 C W.N. R45-A.T.R. 1931 Cal . 91 . 

S-h IT. Art. 4 — Re-ovcry of p-ice of 

manure* — Suit for on ground of custom 

Exccr>t c d 

Ruit by a 7.nmim1nr for flip recovery of the price 


of manure which he alleged belong to him because 
of liis interest in the village and by reason of a 
particular custom is expected from the cognizance 
of the Court of Small Causes under Cl. (4) of the 
Second Schedule of Act 9 of 1887, and is in es- 
sence one for the recovery of an interest in immov- 
able property. 81 Ind. Cas. 740=A.I.R. 1925 
Oudh 318. 

Sch. II, Art. 4 — Suit for price of skins of 

animals belonging by custom to plaintiff — Juris- 
diction . 

A suit to recover the price of skins of certain 
animals alleged to belong by custom to the plain- 
tiff is not. excepted from the cognisance of a Small 
Cause Court. 159 P.L.R. 1911=174 P. W. R. 
1911=10 Ind. Cas. 35. 

Sch. II, Art. 4 — Title — Suit inolving ques- 
tion of — Jurisdiction. 

A suit for damages for the illegal removal of a 
goat ’s head by a shebait lies in the S.C. Court even 
if the title of the shebait is incidentally in issue. 
15 C.'W.N. 666=14 C.L.J. 118=20 Ind. Cas. 8. 

Sch. II, Arts. 4, 11 and 31 — Incidental deter- 
mination of title — Second appeal. 

The plaintiff sued to recover from the defendants 
R.s. 120 as the value of his share in the produce of 
certain lands alleged to belong jointly to him and 
the defendants. This right was denied in the writ- 
ten statement. The lower Courts dismissed the 
suits. On second appeal, a preliminary objection 
was taken that no second appeal lay, as the suit 
was of a Small Cause Court nature. 

Held, upholding the objection that no second 
appeal lay. The question of title arose incident- 
ally and did not therefore remove the suit from 
the cognizance of the Court, of Small Causes. 
(1908) 10 Bom.L.R. 733=32 B. 560. 


Sch. II, Arts. 4 and 31 — Suit for recovering 

share m the produce of immoveable property, if 
cognizable by Small Cause Court. 


A snit for recovering a share in the produce of 
immovable property lawfully collected by the de- 
fendant is not a ’ suit for possession of immova- 
ble property or for recovery of interest in such 
property, but it is a suit for moneys had and re- 
ceived to the plaintiff’s use and as such it JS 
cognizable l>y the Court of Small Causes. 17 B. 
42 foil. 11 Bom.L.R. 1330=34 B. 171=4 Ind. 
Cas. 830. 


S c h ix. Art. G — Mortgage bond executed in 

lieu of rent due to landlord. . .. 

Where the tenants execute a rehan bond in lieu 
wnere t landlord, the relationship of 

“IdTo' d and tenant Rives plnco to th„ relationship, 
of creditor and debtor in respect of the money 
•ind Art. 6. Provincial Small Cause Courts Act,, 
docs not apply to th 0 suit for the recovery of the 
sum. A suit by the plaintiff merely to recover 
the mortgage debt personally from the mortgagor 
is a Small Cause suit. A.I.R. 1934 Pat. 43= 
1 A 7 Tnrl CflS 341 . 


Sch. II, Art. 6— Hypothecation bond— Suit 

on for money only — Not excepted. 

Where the amount in dispute wag Rs. 252-10-0* 
and the cbiim was based on hypothecation bond 
but "H claim against the mortgaged property had' 
(been abandoned and the suit was framed purely 
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as a money suit and the question was whether se- 
cond appeal lay, 

Held, that neither Art. 6 nor Art. 11 of the 8ch. 
H of til© Provincial Small Cause Courts Act ap- 
plied. 78 Ind. Cas. 652=5 L.R.A. (Civ.) 293= 
A.I.R, 1925 All. 205. 

Sch. II, Art. 7, S. 23 — Applicability and 

scope — Sit for rent of Small Cause nature — Plain- 
tiff’s co-sharers added as defendants — Question of 
title as sharers of co-sharers coming up for 
determination — Suit, hold ceased to be of Small 
Cause nature and fell under Sch. II, Art. 7. A. 
I. It. 1940 Mad. 507=1940 M.W.N. 60=191 Ind. 
Cas. 496. 


Sch. II, Art. 7 — Apportionment of Rent — 

Suit for recovery of a fraction of rent paid by 
reason of dispossession of immoveable property — 
Small Cause nature. 

A suit by a -lessee for recovery of fraction 
of the rent paid owing to his disposses- 
sion from a portion of the lands demised is not a 
)*uit of a Small Cause nature and there is a second 
appeal from the decision in such a suit. 41 Mad. 
370=33 M.L.J. 618=43 Ind. Cas. 78. [On ap- 
peal from 40 Ind. Cas. 655.] 

Sch. II, Art. 7— Apportionment of rent suit 

for. 

Per Sadasiva Iyer, J (Spencer, J-, Contra) A 
suit for arrears of rent due under a lease after 
apportionment in consequence of transfer in por- 
tions of the demised promises is not a ‘suit for 
apportionment ’ coming under Cl. (7) of Sch. II 
as the prayer is for th 0 recovery of a definite sum. 
The fact that the Court will have to give findings 
as to proper apportionment does not alter its cha- 
racter. « L.W. 80=40 Ind. Cas. 655. [On ap- 
peal, see 41 Mad. 370.] 

Sch. II, Art. 7 — “Suit for enhanced Kattu- 

badi” — Not one under Cl. 7 of Scb- IL 

Cl im for an enhanced kattubndi below Ra. 500 
on the ground of defendant’s default in th 0 pay- 
ment of the money rate is excluded under Cl. (7) 
/of Sch. II. 19 Mad. 329, Foil. 31 Ind. Cas. 
871 . 


S-'h . II, Arts. 7, 

kulavettu. 

A claim for poruppu 
hihition in Art. 7 as 


13 — Claim for ‘poaippu’ and 

does not fail within the pro- 
claim for apportionment of 


rC »:-Th, clnim for 

within the prohibition enacted m Art. 13. (1907) 

1 7 M.L.J. 487. 


Sch. II, Art. 8. 


Synopsis. 


1. Damages for use and occupation. 

2. Effect. 

3. Ferry and fishery dues. 

4. Interpretation. 

5 . Jurisdiction . 

6. Scope . r 

7 Suit by assignee or transferee. 

S. Suit for r«nt of site. 

9. Suit for shop rent. 


1. Damages for use and occupation. 

Sch. II, Art. 8 — Claim for use and occupa- 
tion — If one in respect of rent — Jurisdiction of 
Small Cause Court. 

A claim for use and occupation upon th e foot- 
ing that the defendants had no rights whatsuevet 
in the land and were trespassers pure and simple, 
is not a claim in respect of rent falling within 
Art.. 8 of Sch. II of the Provincial Small Causs 
Courts Act. It can therefore be the subject-matter 
of a suit triable by the Court of Small Causes and 
sfi cannot be tried by any other Court. A. I. B. 
1947 Cal. 407. 

Sch. II, Art. 8, S. 23 — Damages for use and 

occupation against trespasser. 

A suit which is not one for recovery of rent with- 
in Art. 8, Sch. II, Provincial Small Caus© Court* 
Act, but is rather a suit for use and occupation 
against, an alleged trespasser is cognizable by the 
Small Cause Court. Section 23 of the Act leaves 
a discretion with the Judge in such a case and no 
ground for revision exists on the ground that a 
question of title is raised in the suit. A. I. Jt. 
1934 Lnh. 355=150 Ind. Cas. 980 (1).' 

* 

Sch. II, Art. 8 — Damages for use and occu- 
pation . 

A suit by a landlord for damages for use and 
occupation on the footing that the defendants are 
tenants holding over and are trespassers in the ©ye 
of the law is cognizable by a Small Cause Court und 
if the value of th 0 suit does not exceed Rs. 500, a 
second appeal does not lie in the suit. 90 Ind. Cas. 
401=22 M.L.W. 528=A.I.R. 1925 Mad. 890= 
48 M.L.J. 701. 

Sch. II, Art. 8 — Damages for use and occu- 
pation . 

Where suits for compensation for use and occu- 
pation of land are treated not as suits for damages 
for occupation of the excess land but ns suits for 
assessment and realization of rent for the excess 
land, the suits are not cognizable by Small Cause 
Court. 91 Ind. Cas. 846= A.I.R. 1926 Cal. 541. 

-Sch. II, Art. 8 — Damages for use and occu- 
pation— Suit for, against trespasser — Not excepted. 

A suit for damages for use and occupation of 
til© lend held by a trespasser is not within th® 
purview of th e article and so can be maintained in 
a Small Cause Court. 78 Ind. Ca s . 383= A.I.R 
1925 Lab . 196. 

2. Effect. 

Sch. II, Art. 8 — Effect. 

Suits for recovery of rent other than house r e nt 
'being excepted from the cognizance of a Court of 
Small Causes the provisions of S. 102, C. P. 
Code, do not apply to them. 1922 P.H.O.C. 154 
= A.I.R. 1922 Pat. 184. 

3. Ferry and fishery dues. 

Sch. II, Art. 8 — Fishery suit for fee due catch- 
ing fish — Nature of — Rent, meaning of. 

Thor© is no definition of rent in the Smalll Qeuao 
Courts Act. It is therefore to be teken in the 
ordinary sense as including compensation paid to 
-the owner of immoveable property for its us© and 
occupation. A suit for the recovery of the amount 
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agreed to b 0 paid to the plaintiff by the defend- 
ants in consideration of their being allowed to} 
catch fish in the village riv e r is not cognizable by 
a Small Cause Court. 14 N.L.R. 35=43 Ind. 

Cas. 962. 

Sch. II, Art. 8— Fishery — Suit for fee due 

under theka — Small Cause nature — ‘Th®ka’ — Lease. 

A The^a of a right to fish and collect a pro- 
duce is not a lease, and the money payable by th e 
Thekadar is not rent but fee, and hence a suit for 
jthe fee due under the Th e ka is not exempted from 
the cognizance of a Small Cause Court. 25 Ind. 
Cas. 666 (Oudh). 

Sch. II, Art. 8 — Ferry, suit for rent of, not 

within article. 

A suit to recover a sum payable under a contract) 
by the defendant for plying boats in a private 
ferry is not a suit for rent under Art. 8 and there- 
fore cognizable by a Small Cause Court. 14 C. 
W.N. 994=7 Ind. Cas. 553. 


4. Interpretation 


-Sch. II, Art. 8— Interpretation . 

M i il . A _ /I t n M All 


OCn. 11, O 

The more fact that a building c0 uld be used to 
shelter 'refugees from fire or earthquake in a 
ing emergency does not make it a house within 
the meaning of Cl. (8), Sch. II. A.I.R. 1" 
Rang. 36=1940 Rang.L.R. 820=192 Ind. Cas. 

127. 

Sch. II, Art. 8— Interpretation. 

It is not necc«snrY in a notification und 
. it Provincial Small Como Courts Act to 

.ink powers by reference to .he «• 

;t ar .„ J trsu , 5 %o C ;"he 0 r f eeov m er; o'” rent of bome- 

stesd lonY under the Small Cense Conn procedure. 

Tlie words “the Judge of the ... 

Causes” in a. (8) nre not used to e<nphns,ne any 

distinction between those words and the t words, 
“Court of Small Causes” hut only as » »»* 
ous form of expression which wonld tneludo nob 

merely Courts of Small Cau.es - defined m S. 

but also officer. « th N ® W P. end Am** 

powers under S. jgg7) . There is nothing 

which c°nn legitimately from the . lx- 

orc7se ,h rpe W indict ion under that clause, it is 
™rv P to confer such authority by reference to 
the n me of the particular J«dgo A.I K. 1936 
407-40 C.W.N. 942=63 C.L.J. 455_I. Li. 
R. 11937) 1 Cal. 1=164 Ind. Cas. 226 (F.B^>. 

[Overruling A.I.R. 1916 Cal. 574 = 19 C W. 
N 1236=22 C.L.J. 249=31 Tnd. Cas. 171.] 

Sch II. Art. 8— Interpretation— S. 15 (1)— 

Judge of the Court of Small Causes. 

1? nilim* Cl. (1) of 8. 15 With Cl. (8), Sell. II 
f the Act the expression “the Judge of the C°urt 
Yf i, naH Causes” in Cl. (81, Rrh. II mustbo 
lakes to apply either to a Court of Smn'l Onuses 
.onstituted under the Act or to a Court 
Willi the iurisdiction of a Court of Small Causes, 
and the “Judge" in Cl. (8) means a Court invest- 
ed with the jurisdiction of a Court of Smnll Causes. 
It is not necessary to invest tho powers by refer- 
ence to th 0 name of the particular Judge- 85 Onl. 
677, F»ll. Ill Tnd. Cas. 911 = 30 Bom.L.R. 741 
=r A.I.R. 1028 Bom. 265. 


-Sch. II, Art. 8— Interpretation — Payment 

for enjoyment of trees — Not r*nt. 

What is paid in r e turn for the enjoyment of the 

trees is not rent within the meaning of Art. 8. 39 
Mad. 883, Rel. on. 99 Ind. Cas. 996=4 Rang. 
503= A.I.R. 1927 Rang. 94. 

Sch. II, Art. 8 — Interpretation — “Rent", 

meaning. . ... , , . . 

The word "rent” in the section is intended to M 

understood in th e ordinary sense of a return in mo- 
ney or kind for the enjoyment of specific property 
he’d by one person from or under another. 29 
Mad. 149, FoU. 78 Ind. Cas. 383=A.I.R. 1925 
Lah. 196. 


Sch. II, Art. 8 — Interpretation. 

A suit for half share of paddy and straw grown 
under settlement from plaintiff with stipulation to 
deliver half sh-re of the produce is cognizable by 
the Small Cause Court ns there was nothing in the? 
plaint suggesting that the defendant was n tenant. 
Tho words “Settlement and holding the land” are 
consistent with the status of tenancy or partnership. 
The words “promise and stipulation" on the other 
hand indicate more a contract than creation of 
tenancy. 82 Ind. Cas. 94=28 C.W.N. 848=A. 
I.R. 1924 Cal. 837. 


-Sch IT, Art. 8— Interpretation— “Judge of the 

. M ^ A H - • — r tf 


OLII . x y -T y- 

Court of Small Causes,” meaning of— If it means 
and includes Mun*ifs and other judicial officers 
vested with Small Cause Court Dowers. 

The expression “J»a*e »t the Court of BmaD 
buses’’ in Art. (8) must he taken to apply either 
the Jufice of the Court of Small Cause, cons P 
luted under the Art or to a Court .nveeted with 
jurisdiction of a Court of Small Causes. Wher^ 
therefore, the local Government purporting * ct 
under Art. 18), by notification in tb e Official Ga- 
zette invested in general terms the Munsif of a 
certain place with authority to exercise jurisdiction 
with respect to suits for tho recovery of rent of 
homestead lands up to a certain value and empo- 
wered such Mftnsif to try such suits under Small 
Cause Court Procedure, such Munsif, if invested 
with tho jurisdiction of a Court, of Small Causes, 
is competent to entertain and try such suits as a 
Court of Smnll Causes. (1908) 7 C.L.J. 407__ 
35 C. 677. 


5. Jurisdiction. 

Sch. II, Art. 8 — Applicability — “R«nt” — 

Meaning of — Suit for share in fruits of mango 
trees under agreement of parties — Absence of lease 
— Jurisdiction of Small Cause Court -Arts. 13 and 
35 (2)— Transfer of Property Act, S. 105. 

A suit to recover a half-share of the produce of 
fruit trc C 9 (mango trees) on a piece of land of 
the plaintiff on the basis of a contract between 
him and the defendant, not in the nature of l e ase, 
is not a suit for “rent" within the meaning of 
Art. 8 of Sch. II to the Provincial Small Cause 
Courts Act. The payment not being for the use 
and occupation of any land cannot, be regarded as 
rent within the meaning of either the Bihar Tenancy 
Act or the Transfer of Property Act. The suit is 
therefore cognizable by the Small Cause Court and 
not excluded from ita jurisdiction . 

The payment being neither maWchana, halele, cess 
or other dues payable by reason of any interest in 
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immovable property, Art. 13 also would not &pply. 
Nor would Art. 35 (11) govern the suit ns there 
is no wrongful removal within the meaning of Art. 
35 (11). A.I.R. 1950 Pat. 284. 

Sch. II, Art. 8 — Jurisdiction — Suit for dama- 
ges for crops misappropriated by tenant without 
payment of share due to landlord. 

Where a landlord sues his tenant for damages 
for the crops misappropriated by the tenant with- 
out payment of the share of the crops due to the 

i_._ 1 J 4 4 1 > » ,i t-m Ac* a v i h n a o n a f nr fl O • 


diction as a Small Cause Court and Small Cause 
Courts only, consequently an appeal against l* 1 ® 
decision did not lies. A.I.R. 1936 Pat. 406-2 
B.R. 315=161 Ind. Cas. 102. 

Sch. II, Arts. 8, 13 — Jurisdiction. 

A person who occupies a site in a market does 
not have such an interest in land as would give 
rise to an action for rent for which he is liable 
for occupation of that site. He will not be liable 
for anything other than market toll or a sum of 


out payment of the share of the crops due to th e for anything other than market toll or a sum ol 
landlord, the suit though described as one for da- money in respect of a license by which license he 
ma( r P s i« in essence one for the valu e of the is allowed to occupy a small portion of a market 


mages is in essence one for the value of the 
■hare of crops misappropriated (i.«.) for rent which 
the defendant has refused to pay. It is really a 
suit for rent and as such excluded from the cog- 
niz-nce of a Court of Small Causes. A. I. R. 
1950 Kut. 61. 

Sch. II, Art. 8— Jurisdiction— Suit for reco- 

- - . - _ 1. __ If .* 


UVil. v O , 

very of rent for water meter by Municipality. 

The charge for the use of a water meter is a part 
of water-tax and the person taking water is liable 
to pay that charge under the rule? for the assess- 
ment of water rate under S. 68 (1) (*')• P* 
Municipalities Act, and it is not a rent within Art. 
8^ Sch. II, Provincial Small Cause Courts Acty. 
and, therefore, the jurisdiction of the Sma’l Cause 
Court is not barred to entertain the suit for reco- 
very of such tax. A.I.R. 1937 Nag. 209=170 
Ind. Cas. 241. 

II Art« 8, 31 — Jurisdiction — Two or 

&T5: 

Tut f of others- 
^intamabiUtv C 0 ?“Ld which wns 

lords. A and B t who filed a suit 


muucjr 111 ui a uttuoc w 

is allowed to occupy a small portion of a market 
place for the sale of his goods. It is not r e nt and 
hence will not come under Art. 8. 

Dues payable by such a person ar e payable by 
reason of the existence of the market and by 
reason of the statute which enabled that market! 
to be brought into existence, that is to say S 275, 
Bihar and Orissa Municipal Act, and the Munici- 
pality to ch.-rge such dues. Consequently, auc* 
dues' are not r e nt within Art. 8 and are not dues 
which are payable to the plaintiffs by reason of 
• interest in the immovable property, and, 
therefore, the Smell Cause Court ho, jurisd.ct.ou 
10 trv a suit in resnect of such dues. A I. K. 
1935 ^. 184=16 P.L.T. 175=1 B.R. 357=154 

Ind. Cas. 877. 

c r v, TT Art 8 — Jurisdiction. 

Suit C for rent of agricultural land i is uot 
able by Small Cause Court. A- 1 -*. 

386=13 Rang. 633=158 Ind. Cas ^04 ( . . ) • 

r Overrules A.I.R. 1926 Rang. 19=91 Ind. Cas. 

6391. 

Sch. II. Art. 8 — Jurisdiction— Suit for rent in 

^The^ circumstance that certain happen 

to he Bitu-te within the amh.t of re,, dent.al house. 


unuer riznt to recover f0 be situate wiinm ;,Y 4i (0 m 

lords. -1 B ‘T 52 tl- SSi who filed n suifi not aHor the character of the ‘hew, 

their share of rent to the P alleged to bo selves. ‘Khaltis,* whether situate within the 

.gainst C for a deem foi -the produCo £„ 0 , , residential house or otherwise 

due on account of A s and Q lcad ed that meant for storage of grain and when Jet 

recovered by C from th e ten nts. P fr0m tho bouses in which they are situate c. nnot 

A and B had no ^‘recorery of rent be considered to be P^ces meant for ^ human ihaWv 

Held, that the suit was not for tion. A suit for rent in respect of th e ** 


Held, that the sun „ . g mentioned in 

•”? Tl’ a n , 0t t ho plaintiff did not claim the immoca- 

We property in dispute and 

Sch II, Arts. 8, 31. s. 16 Jurisdic'ion. 

, vaq thc purchaser of arrears of pny- 

Ihe plaintiff ^ t o rplcaged a part of his 

ment under a ’ a£?rced to pay as profits on 

28; ho was 

account o < * and no t ns a tenant (there 

relationship of landlord and tenant be. 
t , parties), and the relationship of mortga- 
tycoon t e ] pvisted Tho suit was not foi* 

accounts but' to recover surplus collections received 
Jy the mortgagee after the mortgage had been 

satisfied: . . . 

, , t -r was impossible to hold that it was 
HrU, t},at ' t Neither the agreement of the 
a payment of ? j of tho Judge could make thi. 

parties ™ . Small Cause Court suit and 
•"?«""? "'fhv the Art. 8 or 31 end whether the 
„ ot , oxc, tide d X n nnouucod thnt he was try- 

Judf-e trying the su.t „„ differenrP , ns 8. 

** Eluded Mnnsifs jurisdiction and ga»e juris- 


he consiuorou t>> ue y —y- 

tion. A suit for rent m r e speot of th e lha.tia is 
not one for recovery of rent of a house and hence 
is not cognizable by a Court of Small Cause*. A .1.. 
■R 1933 All. 918=1934 A.L.J. 73_56 All. .61 
=3 A.W.R. 128=146 Ind. Cas. 594. 

•Sch. II, Art. 8 — Jurisdiction — Arrears of Kat- 


tU A a< suit to recover arrears of Kaftuhndi v* of * 
small cause nature. 66 Tnd. Cas. ^ 

W. 349=A.T.R. 1922 Mad. 352=42 M.L.J. 118. 

Sch IT. Art. 8— Jurisdiction— Arrfars of rents. 

A Small O use Court cannot entertain a suit for 
arrears of rent of land under Art 8 of Sch. II 
of the Act. 4 Ind. Cas. 493 (Cal.). 

g c h u > Art. 8 — Jurisdiction — Burgadar — Sti- 
pulation that burgadar would keen half the produce 
Suit against burgadar — Small Cause. 

A Burgadar stipulating th~t in return for his 
labour in cultivating tli 0 lnnd of the owner, h© 
would keep half th 0 produce, the remaining half 
being payable to the owner is not a tenant, and a 
suit for tho price of the share of the produce by 
tlu* owner against the Burgadar will lie in the 
Small Cause Court. 14 C.W.N. 629=6 Tnd. Caa. 
594. 



jc>5i PROVINCIAL S. C. COURTS ACT (1887), SCH. II, ART. 8—5. Jurisdiction. 3052 


Sch.. II, Art. 8 — Civil Court, jurisdiction of — 

Bengal Tenancy Act, S. 193 — Money payable for 
forest rights. 

Money payable in respect of forest right is rent 
and a suit for its recovery is not cognizable by a 
Small Cause Court. 20 C.L.J. 227=19 C.W.N. 
415=26 Ind. Cas. 380. 

Sch. II, Art. 8 — Jurisdiction — Decree against 

defendant's landlord — Attachment of Rent due 
by def e ndant to his landlord — Suit for recovery of 
the money attached — Nature of. 

Plaintiff .attached defendant’s rent due in exe- 
cution of his decree against defendant’s landlord. 
Tie then brought a suit for recovery of the money. 

7Tcl<l. that the suit was not a suit for rent and 
the Small Canso Court had jurisdiction to try it. 
10 Ind. Cas. 569 (Cal.). 

Sch. II, Art. 8— Jurisdiction— Grazing dues. 

Suit, for rci-ovcry of rent of a grazing area is 
excluded under Cl. 8. 78 Ind. Cas. 345=46 All. 

369=22 A.L.J. 339=5 L.R.A. (Civ.) 217= A. I. 
R. 1024 All. 557. 


Sch. II, Art. 8 — Jurisdiction — Note executed 

for rent — Suit on — Not excepted. 

The defendant took a lease of a filed for E«. 150 
for a year from the plaintiffs, and at the beginning 
of the year paid Rs. 75 promising to pay interest 
on the balance . 

HeJd, that a demand note or a bond does not 
cease to be an ordinary demand note or bond just 
because a part or the whole of its consideration is 
made up of rent whether in arrears or in advance. 
The suit on the note is not a suit for rent and was 
cognizable by Small Cause Court. 73 Ind. Cas. 7 
=A.I.R. 1923 Nag. 285. 

Sch. II, Art. 8 — Jurisdiction — “Rent”, in kind. 

A Suit for price of rent in kind is not triable by 
SznaU Cause Court. 68 Ind. Cas. 985=20 A. L. 
J. 771=45 All. 7=A.I.R. 1923 All. 50. 

Sch. II, Art. 8 — Jurisdiction — Rent of home- 
stead land. 

A suit for rent of homestead land is excluded 
from the jurisdiction of the Small Cause Court. 42 
Cal. 638, Foil. 79 Ind. Cas. 557=A.I.R. 1925 
Cal. 423. 


u t Art. 8 — Jurisdiction — Suit at enhanced 

rate of rent after demand. 

A suit by a landlord against a tenant for ren 
at an enhanced rate, on the allegation that h 0 bad 
served the defendant with notice, to vacate by a 
certain date and in default he would be charged 
with an enhanced rate, is cognizable by the Small 
Chi use Court. 9 N.L.R. 72=19 Ind. Oas. 858. 

S c h II, Art. 8 — Jurisdiction — Money due un- 

dC V “‘.Over „K,„,v on <1, basis ot KaWa, 

no tenancy is cognisable by Small Cause 
In hui'Ii c'Wh tile Small Cause Court has 
power to ilM'iilu Hie question of the status of the 
defendant in spile of the daemons of the Revenue 
Courts passed without jurisdiction. 23 O. W. H. 
614=50 Tnd. Cas. 285. 

S c h II, Art. 8 — Jurisdiction — Murtafa — Rent 

—Suit for — Small Cause Court. 

Whether rent is ground rent or house rent de- 
pends upon the contract between the lessor and tn 0 
l.-Qccp Tf a Vssce takes a parcel of land and then 
builds a house upon it. the rent he pays is a ground 
rent. Tf the lessor builds the house and than lets 
house and land together, the rent is a house rent. 
A N „i1 for the former is not cognizable by a Small 
Coup,. Court; a suit for the latter whether regard- 
ed at a suit for rent or for a tax is cognizable by 
;i small Cause Court. An objection to jurisdiction 
must be decided bv the Court itself . 4 Pat.L.W. 


Sch. II, Art. 8 — Jurisdiction — Suit against 

partner for share of rent. 

A suit for rent by any one partner in the ten- 
ancy against another partner in the tenancy is not 
a suit for rent, under Art. 8 and is maintainable in 
a Court of Small Causes. 40 All. 51=15 A. L. 
,T. 862=45 Ind. Cas. 323. 

Sch. II, Art. 8 — Jurisdiction — Suit for Jodi — 

Small Cause. 

A suit for jodj by Zamindary or Mittadar from 
Innmdar is cognizable by Small Cause Court. 
40 Mad. 93=(1916) 1 M.W.N. 216=3 L.W. 278 
=30 M.L.J. 387=32 Ind. Cas. 971. 

Sch. II, Art. 8 — Jurisdiction — Suit for rent 

other than rouse rent — Small cause nature — Second 
Appeal . 

A suit for rent other than house rent is not 
cognisable by a Small Cause Court and in the 
absence of a Government notification to the eon- 
trarv, a second appeal in such a suit will lie and is 
not barred by S. 102, C.P.C. although the value 
thereof does not exceed Rs. 500. 42 Cal. 038= 

20 O.L.J. 494=19 C.W.N. 1030=27 Ind. Cas. 
258. 

Sch. II, Art. 8— Jurisdiction— Suit to recover 

arrears of r«nt under Agra Tenancy Act, 1901 

Jurisdiction. _ , . . 

A provincial Small Cause Court has no junsthe- 

tion to fry suits for arrears of rent, under the 

Agra Tenancy Act, 1901. _ 12 A.L.J. 36=22 Ind. 

Cns. 16. 


218=44 Tnd. Cas. 887. 

Sch IT. Art. 8— Murtafa— Suit for— Jurisdic- 
tion 

A suit to recover murtafa (a tax or rent in the na- 
ture of house rent) for the occupation of houses, 
is cognisable bv a Court of Small Causes. (1919) 
P If CO. 439=51 Ind. Cas. 961. 

Sch II. Art. 8— Jurisdiction— Nazrana— Rent 

— C P Tenancy Act, S. 117. 

A suit by a landlord against the tenant for renli- 
Kation of Nazrana paid or agreed to be paid as 
price for the grant of a lease is not cognizable by 
a Small Cause Court, being a suit for rent. 9 N. 
L R 94=20 1ml. Cns. 261. 


Sch. II, Arts. 8 and 11— Jurisdiction— Rent, 

suit for — Lease of — Right to collect rent from 
shop-keepers— If lease of immoveable property. 

A mortgagee in possession and entitled to re- 
ceive r 0 nts f™™ the shopkeepers, let out this 
right to defendant for Rs. 24 a month. Held, 
that the lease was a lease of immovable property 
and a suit by the lessor to recover th 0 said sum 
from the lessee did not lio in a Small Cause Court. 
9 A.L.J. 766=15 Ind. Cas. 32. 

Sch. II, Art. 8 — Jurisdiction — Rent suit by 

landlord to recover rent out of improvements effect- 
ed by tenant, nature of. 

A landlord’s suit for arrears of rent due from 
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the tenant to bo realized from the improvements 
effected by tenant is not a Small Cause suit and 
'Js triable only as an ordinary suit. 9 M. L. T. 
158=8 Ind. Cas. 864. 

Sch. II, Art. 8— Jurisdiction— Damages, buit 

for — Land giv e n in lieu of service — Rent suit, if 
cognizable in Small Cause Court. 

A service rendered by a tenant to his landlord 
as in the nature of r e nt, and a suit for damages 
for non-performance of such service is not cog- 
nisable in the Court of Small Causes under Art. 
8. (1910) 12 C.L.J. 480=8 Ind. Cas. 96. 

■Sch. II, Art. 8 — Jurisdiction. 


A suit against the defendants who had execut- 
ed a bond in favour of the plaintiff, undertaking 
to pay a debt, due from the landlord, is not a suit 
for rent and is therefore cognizable by a C<5uvt of 
Small Causes. (1905) 4 C.L.J. 402. 

Sch. II, Art. 8— Jurisdiction— Suit for burga 

rent cognizable by Small Cause Court— Ron*. • 

Settlement with a ^ 

of 3 the produce the remaining half going to the 
of the produce t cr ^ te the relation of 

landlord °and tenant between the partiw. A suit 

6. Scope. 

cOlI Art. 8-Scope - Suit by proprietor 

' f r e-ses from tenure-holder . 
for recovery of cesses trom ^ ma d e part of 

Cesses are, In t mlder or a rayat and 

the rent payable »y • passed therefor has 

realizable as such Such a . suit is. 

the effect under the provisions of Art.. 8. 

therefore, excepted under tne y 

A.I.B. 1945 Pat. 417=24 Pat. 307. 

c c h II Arts. 8, 13 — Scope. 

™-the P’tf 

rZ%^nl b — d haq 

not. 1 iable f or pavme t f f ^ of thc contract 

or cesses but ’ was su ft 8Uin of money every 

year ' in' eonsideration of «,e being given the (M. 

Of the hnzar: aud (13) refer to suits 

nehh that Cls. t ^ ctuftl , y 0ccU py or use the 
against persons w bich they are liable to 

land or other property, for ^ hut 

have no ^ Lds 

5SS h 0 : t woe dc r owner and the oeenpiev of ,h 0 

land: , ‘ theVa ’ means only a right 

ncW r the " "ib.Mri” and other duet from 
to realize tne ntlcnd the bazar. A. I. 1*. 

the shop-keeper 1 • oWN 349-12 Luck. 124 
1936 Oudh 'n 

lllsch ' II °Art. 8-Scope - Counter-claim for 


a counter-claim for rent over and above the plaint 
claim. 

Held, the counter-claim would in any case not 
be barred by Art. 8, Sch. II, because that article 
only relates to suits for the recovery of rent other 
than house rent. The suit in question could nofc 
fairly be described as a suit “for an account. 

83 Ind. Cas. 745=4 L.R.A. (Civ.) 75=A.I.E. 
1923 All. 202. 

Sch. II, Art. 8— Scope of. 

The authoris-.tiou under Cl. 8 is entirely personal 
to the presiding Judge. 19 C.W.N. 1236=22 O. 
L.J. 249=31 Ind. Cas. 177. 

7. Suit by assignee or transferee. 

Sch. II, Art. 8— Suit by assignee — Suit by 

assignee of landlord to recover arrears of rent. 

A suit by the assignee of a landlord -or the 

recovery of arrears of rent of agricultural ’and, 
after they had fallen du e is one for rent, and is 
excepted * from the jurisdiction of the Court of 

Small Causes by Art. 8. 

Hence, the suit is an unclassed suit. A. 1. it. 
1941 Lah. 313=43 P.L.R. 432=196 Ind. Cas. 

396. 

Wnd-holde, of 

rec tor arrears of rent under S. 132, Agra 
Tenancy Act, is not cognizable by the SmeU 
Cause Court but by the revenue Court '™f er i?' 

Agra. Ttnaney Act. A.I.R. 1934 AH. 803 - 18 
R^D. 389=1934 A. L.J. 848=4 A.W.R. 88_57 
All. 230=150 Ind. Cas. 767. 

Sch. II, Art. 8— Suit by transferee. . 

Suit for rent by transferee of a right to claim 

r t »nt is not. triable by Small Cause Court. A. I. 

R. 1935 Lah. 976. 


8. Suit for rent of site. 

Srh II Art. 8 — Suit for rent of house site. 
rSS foi’i^t of a Site is different rom a sm 
for house rent and is not cognizable by a Sui 11 
Cause Court unless that Court has b e en esprcssly 
-invested with jurisdiction in that behalf. . 

H 1942 Ou.ll. 145=1941 O.W.N. 11/9-1941 A. 
W.E. 1005=1941 R.D. 980=19/ Ind. Cas. 158. 

Sch II, Art. 8— Suit for rent of site. 

An open site on which fuel is stacked and com 
taining a clihappar us c d for shelter and for 
carrying on business cannot bo regarded as a. 
house and a suit for recovery of its rent is not 
cognizable by a Court of Small Causes. A I. 
n 1933 Lah. 306=34 P. L. R. 106=149 ind. 

Cas . 233 (1). 

Sch II, Art. 8— Suit tor ground rent of site 

i„ town— Land neither revenue paying nor agri- 
cultural land— Suit is triable by Small Cause 
Court. A. T. If. 1933 Nag. 32=147 Ind. Cas. 
839 (1). 

9. Suit for shop r e nt. 

Sch. II, Art. 8— Suit for rent of shop, if triable 

as small cause. 

A shop is a house within the meaning of Art. 8. 
A suit for r 0 ut, therefore, of ft shop, is triable as 
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Small Cause suit. A.I.R. 1939 Pesh. 14=181 
Ind. Cns. 241. 

Sch. II, Art. 8 — Suit for shop rent — Building 

actually used as shop but capable of b e ing used as 
residence — Wheth e r a ‘house’ — Suit for arrears of 
rent of such building. 

A building actually used as a shop but capable 
of use as a residence is a house for the purposes 
of Art. 8. Consequently, a suit for arrears of 
rent of such a building is a Small Cause Court suit. 
A.I.R. 1936 Pesh. 55=161 Ind. Cas. 207. 

Sch. II, Art. 8 — Suit for shop rent — Motor 

garage. 

Th e re is 110 reason for making a distinction be- 
tween a garage and a shop. A shop is normally 
used for keeping goods, a garage is normally used 
for keeping a motor car, hut both of them are 
suitable for residential purposes and are within 
Art. 8. A.I.R. 1935 P e sh. 192=160 Ind. Cas. 
175 (1). 

Sch. II, Art. 8 — Suit for ehop rent. 

A suit for rent of shop is cognizable by Small 
Cause Court. 65 Ind. Cas. 066=5 N.L.J. 241= 
A.I.R. 1922 Nag. 15. 

Sch. II, Art. 8 — Shop rent. 

The words “house rent” as used in para. 8, Sch. 
II. Act 0 of 1887 cover and include shop rent. 107 
Ind. Cas. 273= A.I.R. 1928 Lah. 284. 


Sch. II, Art. 8 — Suit for shop rent. 

A suit for the recovery of rent for thp occupa- 
tion of a shop is a suit for the recovery of house 
rent within the meaning of Act VTIT. The word 
“house” js used in its widest possible sense as 
meaning a building that is adopted, or mat be 
adopted for residential purposes. 98 Ind. Cas. 
848=49 A 1,1 . 134=25 A.L.J. 13l=A. T. R. 1927 
All. 194. 


^ C ^ii 8 — Suit for shop rent. 

A sir II in a market, is a house or a part of a 
bouse and a suit to recover r 0 nt for the occupa- 
tion of n stall is a suit for the recovery of house 
rent withm the meaning of Cl. (8) of Sch. II of 

' e is therefore cognizable bv a Court of 

Smn, l C^use. 4 Tnd . Cas. 822 fTT.B. ) . 


S~h. II, Art. 11 — Aoplicabilitv. 

Mult by mortgagee claiming share of co-sharcr, 

m ofTerimrs of tempi,, egajnst Ihckadar: 

r , /r7 ' Alf ’ 11 ,li( * not apply. A.I.R. 1936 
1:ih - 10 «=1«2 Tnd. Cas. 692. ' 


Sch. II, Art. 11 — Charge on property. 

A suit to recover money from the property bo 
longing to the defoiidants is not a suit of the nu- 
1 11 re specified in Cl. (11), even though the proper- 
tv includes immovable properly. 97 Ind. Cas. 
184= A . I .R . 1926 All. 753. 

S^h. II, Art. 11 — Incidental qu e stion of title 

— No bar in going into. 

Although a Small Cause Court has no jurisdiction 
to decide questions involving a right to immova- 
ble property it is not bound to refuse to consider 
any question of title which is raised before it. If 
"the question of title is only incidental and not the 
main relief, it can be gone into. 

T, sued to rerovpr a certain amount as rent under 
a rent-note passed in his favour by A in the Small 
Cause Court. The defendant A pleaded that the 
la mis demised were of his ownership and that the 


rent-note sued upon was taken from him under a 
fraud practised upon him. 

Held , that refusal to consider the question of 
title, even incidentally, prejudiced the defendant, 
who has not been allowed to make out the plea on 
which his defence depended, and consequently the 
decree must be set aside. 15 Bom. 400 and 37 Bom- 
675, Rel. 011 . 117 Ind. Cas. 447=31 Bom.L.B. 
430= A.I.R. 1929 Bom. 228. 


Sch. II, Art. 11— Lac Produce. 

A suit by lessees of lac produce, to recover value 
of lac illegally removed is cognizable by a Small 
Cause Court. 50 Ind. Cas. 629 (Nag.). 

Sch. II, Art. 11 — Recovery of mortgage con- 


sideration . 

A suit by a mortgagor to recover part mort- 
gage consideration from the mortgagee is not cog- 
nizable by the Provincial Small Causes Court. 21 
C.L.J. 532, Foil. 76 Ind. Cas. 766_A. I. a. 


Sch. II, Art. 11— Refund of purchase money 

— Suit is Small Cause. 

Where a contract of sale of immovable property 
falls through (or the sale is set aside or is other- 
wise incomplete) and the vendee sues to recover 
back the purchase money from the vendor, such 
suit is small cause, and neither Art. 11 nor 15 of 
the Provincial Small Cause Courts Act prevent# 
the suit being tried in such Courts. 89 Ind. Cas. 
933= A.I.R. 1926 Nag. 65. 

Sch. II, Art. 11— Scope— Suit for mfc-Dis- 

pute about extent of tenancy— JurisdictioiWf Small 
Cause Court. 

In u suit, for recovery of rent of a plot of land, 
being the fraction of a khathan number, governed 
by the T. P. Act, the Small Cause Court has no 
jurisdiction to decide a disputed question as to the 
extent of the tenancy, if it is raised by tho defen- 
dant-tenant. Such a question is outside the scope 
nf a suit for rent and should be left open for ad- 
judication between the parties in future proceed- 
ings. A.I.R. 1951 Cal. 302. 


Sch. II, Art. 11 — Scope of. 

To bring suit within Art. 11 it must bo one 
brought expressly for determination of endorse- 
ment of right to or interest in immovable property. 
109 Tnd. Cns. 247=55 Cal. 1193=A.I.R. 1928 
Cal . 593 . 


Sch. II, Art. 11 — Suit by charge-hold e r--As 

for money — General prayer — No bar. 

Where a suit is framed by the charge-holder aa 
a suit; for money, tho fact that there is a general 
prayer in the p’nitit asking for such other or fur- 
ther reliefs as the Court may in justice and equity 
consider the plaintiff to be entitled to the suit 
cannot convert the suit into one under Art.. 11. 
109 Inrl. Cas. 247=55 Cal. 1193= A.I.R. 1928 
Cal. 593. 


Sch. II, Art. 11 — Suit for damages for cutting 

tr€c~, . 

A suit for damages for cutting tr e ea against a 
person who alleges that the trees did not exist) 
and no trees were cut down, does not involve tho 
determination of any right to immovable property; 
h e nce it is cognizable by Small Cause Court. • 
Ind. Cas. 322 (All.). 
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•Sch. II, Arts. 11 and 35, L. and C. P. Code 
Act (V of 1908), S. 102— Suit for damages for tres- 
pass. 

A suit for damages for trespass committed by 
the defendant is within the cognizance of the 
Small Caus^ suit and the real nature of a suit must 
be ascertained from the plaint. And no second 
appeal lies. 12 M.L.J. 349 Followed. 10 C. 
L. J. 198=1 Ind. Cas. 592. 

•Sch. II, Arts. 11, 12 and 13— Suit for share 


of income of Durbar Sahib. 

A suit for a share of th e income of a Durbar 
Sahib as well as for a share of Jaghir attached 
thereto is cognizable by the Court of Small Caus- 
es. 20 P.R. 1911=93 P.L.R. 1911=54 P.W.R. 
1911=9 Ind. Cas. 579. 

■Sch. II, Arts. 11 and 15 — Unpaid purchase 


money, suit for — Nature of. 

A suit by a vendor for the unpaid purchase mo- 
ney against the vendee wher e the sale deed has 
been executed and registered and the vendee plac- 
ed in possession of the lands sold is not a suit for 
the determination or enforcement of any right to 
or interest -in immovable property or suit for ape- 
cific performance of a contract within Arts. 11 and 
15. 11 L.W. 211=55 Ind. Cas. 541. 

Sch. II, Art. 11— Unpaid purchase money, 


suit for— Small cause. 

A suit to recover unpaid purchase money of land 
is not a suit for the determination of a right to 
or interest, in immovable property and is sa- 

ble by a Small Cause Court. 9 M.L.T. 37-=10 
Tnd . Cas. 267. 

Sch. II, Arts. 11, 38— Junior member of a 

tarwad— Claim against Kamavan to enforce right 
of tarwad property - Suit cognizable ny Small 

Cause Court. 

A claim by the junior members of a tarwad 
against the knrnavnn to enforce their ” ght * 
participate in the joint enjoyment in thenar wad 
property according to family karar is not a suit 
Mating to maintenance- within the meaning of 
Art 38 but is “a suit for the enforcement of a 
right to or interest in the immovable property 
of the tarwad and is not cognizable by a Court of 
Small Causes under Art. 11. 0903) 13 M.L.J. 

499. 

Sch. II, Arts. 11, 31— Profits of land wrongly 

received by defendant— Small Cause suit. 3 Horn. 

L.R . 239=25 B. 625. 


Sch. II. Art. 13 


Synopsis 

Applicability and scope. 

1 r interest in immovable p*o- 

“By reason ot interest 

r”. 

Cess and haq du e s. 

Interest in hereditary office. 

Interest in temple and religion, endow 

Interpretation. 

Miscellaneous. 


1. Applicability and scope. 

Sch. II, Art. 13 — Applicability — Share oi 

fruits of mango trees payable under agreement — 
Jurisdiction of Small Cause Court. See PRO- 
VINCIAL SMALL CAUSE COURTS ACT, SCH. 
II, ART. 8. A.I.R. 1950 Pat. 284. 

Sch. II, Art. 13 and S. 15— Suit by Munici- 
pality to recover arrears of taxes — Jurisdiction of 
Sma/’l Cause Courtf. Sec PROVINCIAL SMALL 
CAUSE COURTS ACT, 8. 15 AND SCH. II, 
ART. 13. 54 C.W.N. 416=A.I.R. 1950 Cal. 

415. 

Sch. II, Art. 13 — Applicability and scope — 

Suit by landlord for price of manure of defen- 
dant’s cattle grazing on his banjar land — Jurisdic- 
tion of Small Cause Court— C. P. Land Revenue 

Act, Ss. 78 and 79. _ 

V suit by the landlord of a village for the price 

of manure' of defendant’s cattle grazing on his 

tnTar land on the ground that the defendant i 
Thdlwa ( i-e .) non-ngnculturist resident of the 
village and according to the wanb-ul-arz of th© 
vil age the landlord is entitled to the manure 
from the cattle of a Thalwa in the village, ta.\ i.s 
directly within Art. 13 of the Second Schedule to 
the Provincial Small Cause Courts Act, and . 
therefore excepted from the junsdie jon of the 
Court of Small Causes. The wajxb-ubarz of a 
village is a record not only of customs bn t of 
rights and customs, and the landlord s claim f 
manure under its t c rms is one for dues payable 
Mo him by reason of his interest in immovable pro- 
perty. I.L.R. (1947) Nag. 776=A. I. R. 1948 
Nag. 145=1947 N.L.J. 486. 

— Sch. II, Art. 13— Applicability and scope. 

Suit by lambardar against cobblers of the vi lags 
for dues' in r e turn_of skin of dead cattle is not. tri- 
able by Small Cause Court. A.I.R. 1944 Nag. 
310=1944 N.L.J. 309=1. L.R. (1944) Nag. 825. 

_ Sch. II, Art. 13— Applicability and scope. 

The suit pro-noto recited that the executor had 
to pay the amount for which the note was execut- 
ed to’tho executec “on account of ritsum of Desh- 
pandeship for the two years”. It was contend- 
ed that, the suit was of the kind referred to in 

Art. 13 - , 

IJeU that in the circumstances of this case, it- 
wa 7„ot barred by Art. 13 b e «,„ e the .mt wa, 
not to recover the due, but. to recover money on 
a negotiable instrument. A.I.R. 1941 Nag. 271 
=1941 N.L.J. 388=1 .L.R. ‘(1942) Nag. 498 

—196 Tnd. Cas. 193. 

Sch. II, Art. 13 — Applicability and scope 

\rtiele 13 has no application to tbe case of a 
person who holds an intermediate position between 
the owner and Occupier of land. A.I.R. 1936 
Oudh 223 = 1936 O.W.N. 349=12 . Luck. 124=161 
Tnd. Cas. 408. 

Sch. II, Art. 13— Applicability and scope— 

Suit for cash payment fixed in lieu of meras or 
resums. 

A suit by a zemindar against the agraharnmdarn 
of a vi’lage for recovery of jodi or meras which ia 
really not rent but a cash payment fixed in lieu of 
certain customary dues payable to a zemindar in 
consideration of certain things done by him or cer- 
tain expenses born e by the Zcmindari , c.fj., per- 
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forming ubhayams in a temple, visiting the village, 
employing a ditoan, employing a Tcarnam, etc., tails 
.within Art. 13 and is not cognisable by a Small 
Cause Court. 

The intention of Art. 13 is to exclude claims to 
the somewhat arbitrary dues designated as meras 
and resums from the cognisance of the Small Cause 
Court. A.I.R. 1935 Mad. 554=1935 M. W. N. 
619—42 LAV. 203=156 Ind. Cas. 600. 

Sch. II, Art. 13— Applicability and scope. 

Suit for recovery of arrears of certain Municipal 
taxes such as house and latrine tax does not fall 
within Art. 13. A.I.R. 1932 Pat. 220=13 P.L. 
T. 277=139 Ind. Cas. 104. 

Sch. II, Art. 13 — Applicability and scope — 

Choutarji dues. 

A suit to recover choutarji dues which are. in the 
nature of a jodi is a suit of a Small Cause nature. 
There is no difference in principle between inam 
jodi paid to a zamindar and sub-inani jodi paid to 
an inamdar as would make Art. 13 applicable to 
the latter while not applicable to the former. 21 
Mad. 243, Foil. 103 Ind. Cas. 120=38 M.L.T. 
315=1927 M.W.N. 748=A.I.R. 1927 Mad. 670 
=52 M.L.J. 706. 

Sch. II, Art. 13 — Applicability— Condition. 

To apply Art. 13 the claim should bo directly 
against the person who is primarily liable to pay 
tlio cesses or dues and by whom they are originally 
payable and a suit against a person who has im- 
properly collected the dues from the party prima- 
rily liable is not within the scope of Art. 13, 90 
there is no second appeal in such a suit. 92 Tnd. 
Cas. 779=A.T.R. 1926 Lah. 276. 

Sch II, Art. 13 — Applicability and scope — 

Kulknrni allowanc e . 

A suit bv a co-shrirer to recover his share in a 
commof ntion allowance of a Kulkarni Wntan is a 
unit for money bad and received, and does not fall 
under Art. 13. 83 Tnd. Cas. 668=28 Bom.L.R. 

627= A. T . R. 1925 Rom. 439. 

Sch II, Art. 13 — Scope. 

The clause covers a case when dues are claimed 
as cU'foinary dues. 71 Tnd. Cas. 432 = A . T. R. 
1923 All. 378. 

Sch. TT. Art. 13— Applicability and scop« 

A suit by a Zamindar to recover tlm price of oil, 
dim bv an oil man resident in the village when un- 
der the terms of a Wijibul-arz is within Sch. TT, 
Art 13 of the Act. 40 All. 663=16 A.L.J. 644 
(=•46 Tnd Cas. 563. 

Sch TT. Art. 13 — Applicability and ; cope. 

Article 13 applies only to dues claimed from the 
person*! liable to pay them as such and docs not 
oover a suit against a person who has improperly 
collected duos from persons liable to pay them. 
26 A 3.68. P.*H. 12 N.L.R. 47=32 Tnd. Cas. 

998 . 

Sch II. Art 13— Applicability and scope. 

A suit for recovery by an inamdar of sums pay- 
able by a Khalidar in resp c ct of certain immova- 
ble prum-rly held by him under the Inamdar as 
fuipi-rior hoMor is not t-ognianble by a Court o 
.Small Pauses. 39 Bom. 131=16 Bom.L.R. 74 
=27 In.l. C’as . 350. 


Sch. II, Art. 13— Applicability and scope— 

Suit to recover Kalavettu. 

A suit to recover Kalavettu (ue>) price paid 
for the plaintiff ’s water used for irrigation by 
the defendant, is cognizable by a Small Cause 
Court. 22 Ind. Caa. 144 (Mad.). , 

Sch. II, Art. 13 — Applicability and scope— 

Ferry toll, Suit for — Small Cause nature. 

A suit to rec over ferry toll is not cognisable by 
the Small Cause Court. 35 All. 156=11 A. L. J. 
133=18 Ind. Cas. 282. 

Sch. II, Art. 13 — Applicability and scope — 

Trees sold by tenant — Suit for, price of. 

A suit by a Zamindar to half the price of trees 
sold by his tenant based on the terms of the village 
of wajib-ul-arz is cognisable by a Small Cause 
Court. 18 A.L.J. 561=55 Ind. Cas. 950. 

Sch. II, Art. 13 — Applicability and scope. 

Th e plaintiff claimed as landowner to be entitled 
to receive the rents or fees paid by shopkeepers for 
the temporary occupation during a fair of n. piece 
of land, which the plaintiff alleged belonged to his 
malial. Ho further alleged that the defendant., 
claiming that the land was his, had wrongfully re- 
ceived those dues or rents, 

TWd, that this was a suit, which foil within the 
provisions of the latter part of Art. 31 and was not 
within the cognizance of a Court of Small Causes. 
1901 A.W.N. 128=23 A. 437. 

2. “By reason of int e rest in immovable property”. 

Sch. II, Art. 13 — By reason of interest in im- 
movable property”. 

A claim for arrears of interest due because of 
iiou-payment of rent is not a claim for rent and it 
cannot also com e undef the definition of a c,laun 
for other dues * ‘ payable to a person by reason of in- 
terest in immovable property * * within the moaning of 
Art. 13. Article 13 bars a claim for cesses and 
other dues payable to a person by reason of his in- 
terest in immovable property. Prim a facie » ifc 
would appear that the other dues referred to in Art. 
13 must be ejusd^m (jeneris with cesses referred to 
immediately before, that is to say, charges arising 
from the immovable property itself. The claim for 
arrears of interest cannot, be said to flow from an inte- 
rest in the immovable property. It is by ™y of P e - 

;;r is^Vh.: 

320=42 OWN. 284=1. L. R. (1938) i Lai. ou 
= 176 Tnd. Cas. 712. 

Sch ii Art. 13 — “By r e ason of interest -n 

im s ^ Va for C m°von- y of milta payable to tamndar 

under compromise deed: , . 

77c1(1, that the suit was one for a claim in respect 
of interest in immovable property within Art. 
n of Sch. TT and was not one of Small Causo 
nature . (1935) 154 Ind. Cas. 619=A.I It. 1935 

Mad. 41=1934 M.W.N. 1119=41 M.L.W. 641= 

68 M.L.J. 172. 

Sch. II, Art. 13— “By r e ason of interest in 

immovable property”— Cess of voluntary nature— 
Not covered. 
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A suit to claim a cess “sivunimera” which was 
shown to be a voluntary payment by a holder of 
the inam to liis zamindar, and not one to which the 
zamindar was entitled by reason of his interest m 
immovable property, does not come within the pur- 
view of Art. 13. 117 Ind. Cas. 295= A. I. K. 

1929 Mad. 694. 

Sch. II, Art. 13— “By reason of interest in 

immovable property.” . . 

The words ‘ ‘ by reason of Ins interest m immo- 
vable’ property” ‘in Art. 13 contemplates payments 
which a person is entitled to, as representing his 
interest in immovable property and not because h e 
possesses some interest in such property. 36 Mad. 
18 and 11 N.L.R. 100, Bel. on. 

Certain dues a riel cesses wer e being claimed in a 
suit only by a reason of the interest in immovable 
property which plaintiffs, notwithstanding the sale, 
claimed to have retained in a mouza and which in 
(their view was still continuing in their favour. 

Held, (per MvTcherji, J.) notwithstanding the 
legal or judicial relation subsisting between the 
parties such a suit was covered by Art. 13. 109 

Ind. Cas. 277=47 C.L.J. 595=A.I.R. 1928 Cal. 

709. 

Sch. II, Art. 13— “By reason of interest in 

immovable property” — Swacantarams— Not co- 
vered . 

Article 13 rebates only to payments of money uae 
to a person in consideration of his interest in the 
property, and accordingly Swatantarams do not 
foil within its scone. 21 M.L.J. 819, Rel. on. 
106 Ind. Cas. 5=39 M. L. T. 490=26 M. L. 
W 676=1927 M.W.N. 826=A.I.R. 1928 Mad. 

•21=53 M.L.J. 727. 

3 . Cess and haq dues. 

Sch n f Art. 13— Suit for share of desaigiri 

re A Ci r,fit i^rw^wplaintiff’s share in desaigiri ul- 
A ' • .] k v the defendant, is not ft suit to 

"e nuaa^a, m* or 

-o * a Simple suit for money had and racoived 
Th ! , f ill under Art. 13 of Sch. II. A. 

d °j?45 Bom 496=47 Bom/L.R. 360. 

Sch u f Art. 13— Suit by proprietor for reco- 

V . rv ‘ 0 f c es«=es from tenure-holder. 

T y . _ of the provisions of S. 41, Bengal Coss 
a \ a th« cesses* being payable to the proprietor by 
Ac o t ’ n the 0f h is interest in immovable property by 
reason or r(liy(ltSf n suit for cesses is ercept- 

T'from the cognizance of the Small Cause Courts 
£ Virtue ^ of Art. 43. A.T.B. 1945 Pat. 417=24 

Pat. 307. _ „ 

n Art 13— Suit for poruppu and cesses. 

Sc Pnr ooruppu and cesses by the zemindar 

a ml \H ,nnts is cognizable by the Small Cause 
against the to J being a class of allowance or 
•Court; P oru PP* ^ rt i3. A.T.B. 1932 Mad. 

S e Jl“93 C 2 m M W-N 55=35 T ' W 144=137 Ind ' 

n, l8 564 (1) • . . 

_lsch II. Art. 13 — Fees for occupation of mum- 

. ;* e Not covered. 

Clp 1 ‘ t know Municipality instead of collecting 
T »Hel Taho Bazareo fees, which arc levied by 
"under byc-laws, through their servants gave » 
oXact to a third person to collect such fees. 


The latter instituted a suit to recover certain of these 
fees in the Small Cause Court. 

Held, that the suit was cognizable by a SmaU 
Cause Court as th 0 fees ar e not of the nature of 
malikana or haq under Cl. (13), but they are foes 
payable for the privilege of doing certain acts. 
106 Ind. Cas. 491=3 Luck. 282=1 L.O. 063r= 
A.I.B. 1928 Oudh 99. 

Sch. II, Art. 13— Jodi and road ce 3 s— Not 

covered . _ . . . 

A qlaim for jodi , r.tisswms and road cess is simi- 
lar to a claim for rent, which is not of the nature 
of the cesses mentioned in Cl. (13), and no se- 
cond appeal lies if the value of the claim is less 
than Bs. 500. 90 Ind. Cas. 496= A. I. B. 1925 

Mad. 1196=49 M.L.J. 185. 

Sch. II, Art. 13— Sums due under contract— 

Suit to recover — Small Cause. 

The defendants entered into a contract with the 

Collector to pay him a sum of Bs. 210 for the 
right to collect weighment dues they only paid a 
portion of the amount du? from them and a ?um 
of Rs. 61-7-0 including interest was still due. 

Held, the suit, to recov e r the amount is not to 
enforce "payment of cesses or dues from persons by 
whom these dues were payable but is one in res- 
pect. of a right to recover a sum due under a con- 
tract. entered into between the defendants and the 
plaintiff and is thus of a small cause nature. 73 
Ind. Cas. 217=21 A.L.J. 312=4 L.R.A. (Civ.) 
539=A. I.R. 1923 All. 420. 

Sch. II, Art. 13— Haq chaharum. 

A suit for a haq chaharum is not cognizable by 
a Small Cause Court. 63 Ind. Cas. 292=43 All. 
681=19 A.L.J. 719=A.I.R. 1921 All. 68. 

— Sch. II, Art. 13— “Cesses and dues.” 

The cesses and dues referred to m Art. 13 are 
those which are claimed qua cesses or dues and ap- 
parently from the person liable to pay them. The 
article is not applicable to a cas 0 where the plain- 
tiff claims it as money due ultimately to him from 
the landlord. (1904) A.W.N. 50=26 A. 358. 

Sch. II, Art. 13— Suit for cess— Small Cause 

nature — Second appeal — Rent Recovery Act, 

V; uit for recovery of land-cess is not governed 
by Art 13 and is therefore a suit of a sma’i cause 
nature, mid no second appeal will from a decree 
passed therein if the value is less than Bs. 500 
T mid cess can be included as rent under H. 4 of 

tl,J Bout Becovery Act. (1902) 13 M.T...T. 211. 
Sch ii, Art. 13 — Local or Village cess, suit 

f0 Art 13 does not apply to a suit for local cess 
or Milage cess. 36 Mad. 126=10 M L.T. 282 
-(1912) M.W.N. 251=12 Ind. Cas. 17. 

Sch. II, Art. 13— Suit for land cess— If of 

small cause nature — Second Appeal. 

Suit for the recovery of land cess is of a small 
cause nature and no second appeal lies from a de- 
cree in such a suit. 36 Mad. 18=10 M.L.T. 167 
= (1911) 2 M.W.N. 139=21 M.L.J. 819=11 

Ind. Cas. 760. 

4. Interest in hereditary offic e . 

-Sch. II, Art. 13— Suit by Archaka. 


A Court of small causes is debarred from taking 
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cognizance of a suit by an archaka to r e ceive tbe 
dues of hjs hereditary office under Provincial 
Small Cause Courts Act, Sch. II, Art. 13. (1915) 

M.W.N. 846=31 Ind. Cas. 206. 

Sch. II, Art. 13 — Hereditary allowanc e — Suit 

for arrears of — Second appeal. 

A suit for payment of the dues accruing to plain- 
tiff by reason of his hereditary office as purveyor 
of ghee to a temple for a fixed annual allowance 
is not of a small cause nature and a second appeal 
lies therein even when the amount or value of the 
subject-matter does not exceed Rs. 500. 18 M. 

L.T. 163=(1915) M.W.N. 640=30 Ind. Cas. 351. 

5. Interest in temple and religious 

endowments. 

Sch. II, Arts. 13 and 11 — Suit by mortgagee 

claiming share of co-sharers in offerings of temple 
against thekadar. 

AU the hisedars of a village common were en- 
titled to shar e in the offerings of a temple situated 
on shamilat deli. As there were a very large num- 
ber of claimants to the offerings, the Government, 
in order to avoid disputes, had been farming the 
offerings to the highest bidder in each year with 
the consent, of the co-sharers. The thekadar 
had to provide a surety. The plaintiffs as mort- 
gages of the share of one of them sued for his 
share as the thekadar refused to pay the same to 
them : 

Held, that the real contest was between a mort- 
gagor and a mortgagee and the thekadar would 
get a valid discharge by making tho payment to 
whichever person (whether the mortgagor or the 
mortgagee) was held by the Courts to bo entitled 
to receive the offerings, and the suit did not fall 
within the purview of Art. 13 and tlrt Art. 11 
did not -pplv and hence no second appeal lay. A. 

1 P. 1936 T,ah. 100=162 Ind. Cas. 692. 

Sch. II, Art. 13 — Offerings at temple — Not 

covered . 

A suit for the recovery of a share of offerings ab 
a temp’o is not barred from the cognizance of a 
Court of Small Causes by Art. 13 winch relates to 
claims against a person who is primarily liable to 
pay the cesses or due. 19 Ind. Cas. 628 and 
A. I. It. 1922 Lnh. 451, Fo/I. 113 Ind. Cas. 750. 

Sch. II, Art. 13— C. P. Code (1908), S. 102 

— Endowment suit for income of. 

A suit for participation in the income of an endow- 
ment. though a part of the regular income is cog- 
niznlde by a Small Cause Court. Therefore no 
second appeal lies when the value of tho suit is Rs.; 
100 or levss. 27 A. 200, Foil. 18 M. 202, Diss. 
19 Iml. Cas. 628 (A/1.). 

Sch. II, Arts. 13 and 18— A suit for temple 

emoluments secured to the plaintiff bv a Takid by 
-the author of the trust and registered on the same 
day a« the trust deed forming the same transac- 
tion. js not cognizable by the Small Cause Court 
and so also a claim for rice allowance when sued 
along with a claim for such emoluments. (1911) 

2 M.W.N. 589=13 Ind. Cas. 183. 

Sch II, Art. 13— Shrine — Claim to share 

of offerings — Small Cause Court. 

A <Vnirt of Small Causes lias jurisdiction to try 
a nii it to recover a share of the offerings of a 
••brine. 92 P.W 1? 1911 = 11 Tnd . Cos. 410. 


6 . Interpretation . 


Sch. II, Art. 13 — Suit by malguzar to reco- 
ver value of manure — Nature of — Dues meaning 
of. 

Plaintiff’s malguzar , of a certain mouza sued 
to recover from the defendant Rs. 34 for wrong- 
ful removal of manure to which they set up title 
under a clause of the wajib-vl-arz: , 

Held, that the suit was one of Small Causes 
nature and a second appeal will be barred under 
S. 102, C. P. Code (1908). This amount will not 
bo dues within Art. 13. The dues contem- 
plated by Art. 13 are payments to which a person 
is entitled as representing his interest in certain* 
'immovable properties and not because he pos- 
sesses some interest in immoveable property. 11 
N.Ii.R. 100=29 Ind. Cas. 815. 


Sch. II, Art. 13— Interpretation. 

‘Dues’ includes even voluntary contributions, 
made to a religious institution, in which its mem- 
bers are entit’ed to share: consequently a suit to- 
reeover a share of such voluntary contributions 
is not cognizable bv a Small Cause Court. (1904)- 
28 M. 202. 


7 . Miscellaneous . 


Sch. II, Art. 13— Amount payable annually. 

suit for baluttar, nature of — Second appeal. 

If money is payable annually to the plaintiff as 
baluttar, he must show that the suit comes within 
one of the articles of the first schedule to the 
Act. Otherwise it wiV be treated as a suit of 
Small Cause nature, and no* second appeal, is com- 
petent. (1912) M.W.N. 537=16 Ind. Cas. 107. 

Sch. II, Art. 15. 


Synopsis . 


1. Alternative relief. 

2. Scope. 

3. Suit on award. 

4. Suit for recovery and refund. 

5. Suit for specific performance. 

1 . Alternative relief . 

Sch. II, Art. 15— Suit for balance of premium 

collected by agent — Relief prayed for against agent 
and lessee in th e alternative. 

Held, that the suit: being for money due under a 
complete transaction of lease which had been, given 
effect to and not for specific performance, it ^aii- 
cognizable bv a Small Cause Court. A.I.B. 1933 
All. 147=18 R.D. 403=150 Ind. Cas. 289. 

Sch. II, Art. 15— Alternative relief 

A suit for redemption of certain articles pawn- 
ed by the plaintiff which defendant, and, in the al- 
ternative; for recovery of their value, is not a suit 
for specific performance and thus is not exempted 
under Art. 15, Sch. II, Provincial Small Cause 
Courts Act (9 of 1887). A.I.R. 1921 Oudh 124, 
Diss. from. 18 A.L.J. 354, Foil. 105 Ind. Cas. 
896=4 O.W.N. 919=A.I.R. 1927 Oudh 476. 

Sch. II, Art. 15 — Alternative relief — Specific- 

performance or damages — Not of Small Cause 
nature. 

In deciding the question whether a suit is of *- 
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small cause nature or not, attention has to be paid 
to the nature of the suit, as it was presented to the 
first Court and not to th e subsequent shape that it? 
may have taken as a result of the findings of the 
lower Courts. Where the suit was for the specific 
performance of a contract or in the alternative for 
damages : 

Held, that such a suit is not of a Small Cause 
nature. 82 Ind. Cas. 123=20 M. L. W. 321 
=1924 M.W.N. 691=A. I. R. 1924 Mad. 844. 

Sch. II, Arts. 15 and 35 (ii) — Alternative 

relief 

A suit for the return of an article lent by the 
plaintiff to the defendant a/nd for compensation 
in the alternatives is not cognizable by Small Cause 
Court. 56 Ind. Cas. 877 (Oudh). 

2. Scope. 

Sch. II, Art. 15 — Scope. 

Art. 15 contemplates cases where rescission of a 
contract is the relief asked for and does not apply 
wher e what the plaintiff desires to obtain from the 
Court is not so much of the rescission of the con- 
tract as the recovery of the money advanced. A. 
I.R. 1936 Pat. 429=2 B.R. 469=17 P.L.T. 591 
=162 Ind. Cas. 553. 


3. Suit on award. 


Sch. II, Art. 15 — Suit to enforce award — 

Jurisdiction of Small Cause Court. 

A suit to enforce an award, namely, for recovery 
of money payable under an award, is not a suit 
for specific performance of a contract and hence 
fis cognizable by a Small Causo Court. 45 B. 318, 
4 R. 227 and 13 M. 344, FoLl.vA.I.R. 1950 
Pat. 48=28 Pat. 569. 

Sch. II, Art. 15 — Suit on award — Arts. 24 — 

For money due — Not excepted. 

A suit for recovery of money due on an award is 
not a suit for th e specific performance of a con- 
tract. A. I.R. 1924 Mad. 485; 28 Bom. 1; A. 
I.R. 1921 Bom. 399 and A. I.R. 1926 Rang. 198, 
Foil. Nor is such a suit one for contesting an 
award, though incidentally the validity of the award 
may have to be considered. A. I.R. 1926 Rang. 
198; 42 All. 169 and 6 S.L.R. 85, Foil. Such a 
suit, is maintainable in the Court of Small Causes. 
112 Ind. Ons. 11=23 S.L.R. 4ll=A.I.R. 1929 
Sind 43. 


Sch. II, Art. 15— For money due — Is 

Small Cause nature. . 

- Ins boon made to arbitrators 

•)hout the intervention of a Court and the arbitra- 
w.thout the mte thereon an award merely 

<, ors have HeS t0 t i m t award to pay a 

directing a p* ty or par()C . gi a suit 

» f m0 ” C hat mine, can be in n Court of 

f „ recover that : m°n > con di t ions of 8. 15 

Small Causes if «,c T>« ■ 42 All. 109, 

ore -t-M- 13 ■ fo „. fl7 Ind . One. 

T’oll., 27 C. r- o ' T _ 4 " j j. 133=A. I. H. 

1926 Rang. 198- _ 

< 5 rT , TT Art 15— For money due— Na.ur-. 

— A Ar .nforcemcnt of an award is m essence 

n t-nfo speeMc performance of a contract. But 
a suit fir the recover,- of money on an award can 


in no senso be tr c ated as a suit to enforce a con- 
tract. A suit to enforce an award and a suit 
to enforce a contract are not 'the same. 33 Cal. 
881 and 25 Ind. Cas. 826, Foil. 76 Ind. Cas. 843 
=19 M.L.W. 210=1924 M.W.N. 46= A. I. R. 
1924 Mad. 485=46 M.L.J. 51. 

Sch. II, Arts. 15 and 35 (f) and (g) — Award 

— Suit to enforce Small Cause Court, if can try. 

A suit to enforce an award is not a suit for speci- 
fic performance of a contract within Art. 15 of 
Sell. II of the Act and is not excluded from the 
cognizance of a Court of Small Causes. 3 U.B. 
R. (1918) 109=49 Ind. Cas. 62. 

Sch. II, Arts. 15 and 24 — Award, suit to en- 
force— Small Cause Court, if can try. 

A suit to enforce an award is in essence a suit 
for specific performance of a contract and is not 
therefore cognizable by a small cause Court; Arts. 
15 and 24 of the 2nd schedule of the Act should 
be read together. 22 C.W.N. 66=27 C.L.J. 486 
=42 Ind. Cas. 690. 

4. Suit for recovery and refund. 

Sch. II, Art. 15 — Suit for recovery of 

money. 

Suit for recovery of money advanced which is 
neither a suit for contribution nor one in respect of 
payment made by the plaintiff of money to the de- 
fendant as a co-sharer does not fall within Art. 41 
or Art. 15. A. I.R. 1936 Pat. 429=2 B.R. 469 
= 17 P.L.T. 591=162 Ind. Cas. 553. 

Sch. II, Art. 15 — Recovery of chattel — Not 

excepted. 

An action for the delivery of a specific chattel, if 
tho right, to delivery flowed from contract, differs 
from an action for specific performance, since it is 
based on an allegation not that a contract to deli- 
ver has not been performed, but that the chattel 
is the property of the plaintiff and is being wrong- 
fully detained by the defendant, and, therefore, 
each an action is not excepted from the jurisdic- 
tion of a Small Causo Court by virtue of Cl. (15). 
Such a suit is one for the return of n chattel from 
the b’ileo thereof on breach of the conditions on 
which the bailment took place. 110 Ind. Cas. 316 
=A .I.R. 1928 Lnh . 535. 

Sch. II, Art. 15 — Suit for recovery is Small 

Cause. 

A suit for the recovery of a certain weight of 
silver and of gold, which the plaintiff alleged that 
he had given fo the defendant goldsmith to make 
ornaments out of, is one for recovery of money and 
is cognizable by SmaM Cause Court. 91 Ind. Cas. 
108=A.T.R. 1926 Oudh 272. 

Sch. II, Art. 15 — Recovery of price due — 

Not covered. 

A suit by a vendor for recovery of flic balance of 
purchase-money due from the vendee is not a suit, 
for specific performance of a contract. 73 Tnd 
Ons. 125= A. I.R. 1924 Lnh. 314. 

Sch. II, Art. 15 — Suit for recovery of pur- 
chase money. 

Suit by vendee for recovery of purehaso money 
on the failure of a contract by vendor to convey 
land is of small cause nature. 83 Ind. Cas. 1°2 
=20 M.L.W. 656=35 M.L.T. 116=\!l.R 1024 

Mad. 903. 
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Sch. II, Art. 15 — Recovery of specific pro- 
perty — Is excepted. 

A .suit to recover from pawnee a specific property 
pawned is one for specific performance and is not 
cognizable by Small Cause Court. 61 Ind. Cas. 
803=8 O.L.J. 209=A.I.R. 1921 Oudli 124. 

Sch. II, Arts. 15 and 16— Mortgage money 

— Suit for recovery of balance of — Cognizability 
by Small Cause Court. 

A suit by tho mortgagor for the recovery of the 
balance of the mortgage-money not paid to him is 
a suit for the specific performance of so much of 
the agreement as has not already been performed. 
Such a suit is not cognizable by the Court of Small 
Causes. If is however open to the plaintiff in such 
circumstances to sue iu the Small Cause Court for 
damages for breach of contract. 43 Cal. 59= 
19 C.W.N. 1332=21 C.L.J. 532=29 Ind. Cas. 
G21 . 

Sch. II, Art. 15 — Claim to recover money on 

fulfilment of a stipulated condition. 

A suit to recover mon c y on the fulfilment of a 
condition on which it was stipulated to be paid is 
not a suit for the specific performance of a contract 
so as to except it from the jurisdiction of a Small 
Cause Court. 15 Ind. Cas. 352 (Mad.). 

Sch. II, Art. 15 — Refund under contract — Is 

excepted. 

A suit for the refund of money under the terms of 
a contract is undoubtedly a suit for the specific per- 
formance of tho contract and is not cognizable by a 
Court of Small Causes. 19 M.L.J. 220, Foil. 118 
Ind. Can. 747=A.I.It. 1929 All. 62. 

-Sch. II, Art. 15 — Refund of purchase money 

— Not excepted. 

The defendant agreed to sell to plaintiff property 
for a certain sum which lie had received from plain- 
tiff, after Imyjng the property at an auction sale. 
Tho defendant brought it but by collusion with a 
third person put it out of his power to perform his 
part of the contract. The plaintiff sued for the 
refund of his money: 

If fid t that the suit was triable by Small Cause 
Court. 173 Ind. Cas. 747=A.I.R. 1929 All. 62. 

Sch. II, Art. 15 — Refund of purchase money 

— C. P. Code, S. 313. 

A suit brought by an execution purchaser of im- 
moveable property under 8. 315, for recovery cf 
pur. haso money on tin* ground that the judgment- 
debtor had no saleable interest therein, is one cog- 
nizable by a Court, of Small Causes. (1906) 8 
Hon,. L.R. 369. 

5. Suit for specific performance. 

Sch. II, Art. 15— Suit for specific perform- 
ance . 

where a vendor suing for recovery of tho unpaid 
purchase money expresses his readiness to perform 
his par) of the contract and execute a conveyance 
the suit is one for specific performance and not 
cognizable by the Small Cause Court. 35 M.L. 

• I 89-9 L.W. 19= (1918) M.W.N. 896=49 Ind. 
'’as. 385. 

Sch. II, Art. 15 — Suit for specific pertorm- 

airc . 

When plaintiff promised to transfer patta in 
f vour the defendant on tho latter agreeing to 


pay Rs. 60 to the plaintiff and when the defendant 
refused, plaintiff brought a suit on the Small Cause 
side, it was held that this was a suit for specific 
performance which ousted the jurisdictions of the 
Small Cause Court. 5 M.L.T. 296=19 M.L.J. 
220=1 Ind. Cas. 552. 

Sch. II, Art. 15— Suit for specific performance 

— Suit for money due under a contract. 

A suit for recovery of a sum of money du© to 
the plaintiff under a contract whereby the defen- 
dant is alleged to have agreed to pay the money 
to plaintiff and take transfer of pattas in consi- 
deration therefor, on the allegation that the defen- 
dant. though ask e d to pay the money and taky the 
transfer did not do so, is a suit for specific perfor- 
mance of the contract within the meaning of Art. 
15. (1908) 19 M.L.J. 220=5 M.L.T. 29«. 

Sch. II, Arts. 18 and 35— Applicability . 

A and B were appointed arbitrators to settle 

a dispute between the parties, and each side deposit- 
ed a certain amount with A on the agreement that 
if either of the parties refused to abide by the 
award, he should forfeit tho amount he had deposit- 
ed. A made an award which the plaintiff refused 
to accept. A handed ov e r the amount deposited 
by the plaintiff to the defendant. The plaintiff 
then sued to recover the amount from A on the 
ground that as there was no joint and common 
award, tho plaintiff had not become liable to for- 
feit his deposit. A objected that the Judge of 
the Small Cause Court had no jurisdiction to enter- 
tain the suit: 

Held (t) that Art. 18 did not apply and that 
the Small Cause Court had jurisdiction to entertain 

the suit: 

(j'i) that as the plaint did not contain any clear 
allegation of criminal misappropriation or breach 
of trust. Art. 35 did not bar the suit. A. I. 
R. 1933 All. 902=145 Ind. Cas. 970 (2). 

•Sch. II, Art. 18— Applicability. 


A suit to mover offerings for a shnno from a 
pison wrongfully appropriating them falls under 
rt. 18 of the Second Schedule, as it relates to Ji 
•list; and so probably under Art. 35 (ii), so th t 
is an unclnssod suit, and not a small cause, and 
second appeal, therefore, lies. 92 Ind. Cas. 
31=A.I.R. 1926 Lnh. 228. 

Sch. II, Art. 18— Applicability — Jewels en- 


listed to goldsmith— Recovery *- Not < e< l* 

\ s„it for recovery of property entrusted by 
e owner to a goldsmith, for work o be ,inne on 
is not a suit relating tc . n ' trujt w*h.n Art. 18. 
Ind. Cas. 212=4 U.B.R. 154=A.I.R. 1923 

ing. 129. 

Srh II Art 18 — Interpretation. 

Tho word ’“trust” in the section bears the mean- 
r it has under the Indian Trusts Act. 72 Ind. 
g. 212=4 TT.B.R. 154= A. I. R. 1923 Rang. 

■Sch. II, Art. 18 — Pension, Suit by school- 

aster for— Jurisdiction . ...... . 

\ Small Cause Court has no jurisdiction to 

lor tain a suit for pension by a Schoolmaster as 

cognisance is barred under Sch. II, Art. 18 of 

v. Act. 25 Ind. Cas. 41 (Mad.). 

— Sch. II, Art. 18 — Provision in partition deed 
r marriage of daughter — “Suit relating to a 

JSt.” 
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A suit for the enforcement of a provision in a 
partition deed for the performance of th e marriage 
of a daughter is a “suit relating a trust’ ’ with- 
in Art. 18 of the Act. 18 Mad. 252, Foil. 38 
Mad. 788=24 Ind. Cas. 943. 

Sch. II, Art. 18— Suit by trustee— Claim on 

agreement by defendant to pay a specified sum. 

A suit by a trustee for th e recovery of a spe- 
cified amount agreed to be paid to him by the 
defendant for being used as a trust, is not a ^suito 
relating to trust within Art. 18. 15 Ind. -as. 

273 (Mad.). 

Sch. II, Art. 18— Trust — Suit for subscrip- 
tion due from. 

A suit by a company against its members for 
subscription due in which members are described 
as trustees is not “a suit relating to a trust” and 
hence is cognizable by Small Cause Court. 33 
Mad. 494=20 M.L.J. 146=8 M.L.T. 67= (1910) 
M.W.N. 503=5 Ind. Cas. 912. 

Sch. II, Art. 18 — Trustee appointed under 

compromise — Suit against Excepted. 

Where a composition is effected between a debtor 
and his creditors, and a trustee is appointed to 
collect the outstandings and the trustee fads to 
carry out. the terms of the deed, the only remedy of 
tho creditors against the trustee is to die a surf 
against him for enforcing tho trust. Bnt sueh a 
Lmit is barred by Art. 18 from the cognizance of 
a Small Cause ' Court. A suit by tho creditors 
Oil tile original cause of action is incompetent 
against the trustee. 114 Ind. Cas. 109=A.I.B. 
1929 Sind 49. 

g, : h ji f Art. 18 — Trustees of temple Suit 

to recover from — Not covered. . 

The fact that it may be necessary to determine 
in a suit whether the trust property is liable can- 
m,t li ve the effect of making a suit one relating 
1o ;i trust. A suit for recovering money from 
trustees of temple personally and from temple 
int is not one relating to a trust - . bin Ar^ 

^• 8 I I I S" m»T 

nature, ina. 

!!!_Sch II. Art. 18 — Trust - Legal Practitioner 
—Unexpended moneys, suit to recover 

to recover unexpended moneys, m the hands 

Suit, to reernc i to w h om mom e s were paid 

ol a legal pra t e . not a suit relating 

for institution of proceed S a Court of 

to trust and is, therefore, ^ • A . 208. 

Sch. II, Art. 18-Suit for money lent to one 


- — Sch. II, Art. 19 — Applicability — Test for— 
Suit for refund of tax on allegation that it was 
illegal 

If it appears from the nature of th© suit as evi- 
denced by the prayer that th e main relief asked 
for is one for a declaration, then Art. 19 would 
come into operation and preclude the suit from be- 
ing tried by the Small Cause Court. Where tho 
plaintiff asserts in the plaint that the recovery of 
the license fees by the Municipality from him was 
illegal, that raises an issue upon the decision of 
which would depend his right for refund of the 
money recovered from him. The declaration that 
the tax was ultra vires which is asked for is only 
a subsidiary matter and not the main relief. In 
fact, cv e n if the relief of declaration is struck out 
from the plaint, the plaintiff will not lose his 
right to get a decree for refund of the amount 
which was illegally recovered from him, if his 
plea succeeds. That is the test which ought to 
be applied in such a case and the Small Cause 
Court, has jurisdiction to try such a suit. A. I. 
U. 1938 Nag. 398=175 Ind. Cas. 691. 

Sch. II, Art. 19 — Applicability. 

Plaintiff instituted a suit for a declaration that 
the assessment in respect of his holding in excess 
of Rs. 18-0-0 per quarter was ultra vires and for 
the recovery of Rs. 54 which had been realized 
from him by the Municipality which was not en- 
titled to recover anything more than Rs. 18-0-0 per 
quarter : 

Held, that tho suit was of a declaratory nature 
and was covered by Art. 19, and that an appeal 
could lie. A. I. *R. 1937 Pat. 25=3 B.R. 221 
(2) =166 Ind. Cas. 743. 

Sch. II, Art. 19 — Declaration — Incidental 

prayer for. 

An incidental declaration prefatory to the return 
of money does not except a suit from the cogni- 
zance of a Court of Small Causes. Consequently, 
a suit for a sum of money below Rs. 500 alleged 
to have been unlawfully collected from the plain- 
tiff as tax is of a Small Cause nature nnd no 
second appeal lies for such a suit. A.I.R. 1932 
M d. 226=35 L.W. 70=1932 M.W.N. 142=139 
Ind. Cas. 620. 

Sch. II, Art. 19 — Declaration, prayer for. 

The mere addition of a prayer for a declaration 
cannot prevent a suit from being of the nature 
cognizable by a Court of Small Causes provided it 
is a suit of that nature. 24 All. 157, Foil. A. I. 
R. 1927 All. 700=100 Ind. CV.s. 315. 

S:h. II, Art. 19 — Declaration of right to 


Editor of newspaper i ^ pnfon . c the perform 

same trust-deed i« • , for , 10 t cognizable bv r 

a nee of trust and is H^rer^c. 

Court of Small (ause-s 

26 M . 368 . 


trustee from the trust f ^ nd ] t to ;i trustee person- 

A suit to r rTnd n of the trust is not one -re- 
ally out of the I w5thin t ho meaning of Art. 18, 
luting to a trust • by a Small Cause 

and is consequently c g 

Court. (1992) 26 M. 

_ . tt Art 18— Suit for salary provided in 

S^b II. Ar onnointed under trust deed. 

trust-deed by offic< PP^ & trugt _ deed by tho 

A mit for salary ‘‘ j,ited as such under tho 
Editor of newspaper . T_P ^ „ n ? nrro the perform- 


fore mu > ''Hi 

(19021 13 M.b.-T. 22= 


Insurance policy, suit for. 

A suit for declaration of plaintiffs right to an 
assignment of an insurnneo policy by her husband 
is not cognizable by a Small Cause Court. 4 L.W. 
389=38 Ind. Cas. 248. 

Sch II, Art. 19 — Declaration — Necessary 

relief— Effect. . 

Wh e ii a plaintiff cannot obtain all the reliefs he 

Hecks, without asking for a declaration the prayer 
for declaration takes the suit away front the pro- 
vince of Small Cause Court. 8 M.L.T. 199=7 
7 nd. 0”8. 797. 

S-h. II. Art. 19 — Declaratory suit, what is. 

7. died leaving certain ornaments of th t . value of 
Rs. 280 claimed by plaintiffs as heirs. Owing to- 
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disputes, the ornaments were handed over by the 
police to the defendant No. 3 as stake-holder. When 
the plaintiffs claimed jewels from the defendant No. 
3 the latter replied that he would hand ’ over the 
jewels to them if they satisfied him as to th e ir title 
thereto. The plaintiffs filed a suit for the recovery 
of the jewels. Defendants 1, 2 and 4 were includ- 
ed as pro forma defendants. 

Held, that the suit was of a declaratory nature 
and cognizable by a Civil Court 011 the regular side. 
80 Ind. Cas. 409= A. I. R. 1925 All. 40. 

Sch. II, Arts. 20 and .35 (j)— Wrongful 

attachment of crops— Objection to attachment 
struck off without enquiry — Suit for compen- 
sation. 

Whero certain <*rops were wrongfully attached in 
execution of a decree and the owner of the crops 
made objection, but it was struck off without any 
adjudication and the objector then filed a suit in 
the Small Causes Court for recovery of th e crops. 

Hdd, that the Small Cause Court could not en- 
tertain the suit and that though the suit was limited 
to a claim for the price or value of the crops 
which were handed to the decree-holder by the 
Court executing the decree, yot the suit was a suit 
for jllegal attachment within Art. 35 (j). Where 
an objection to an attachment has been disallow- 
■ed without adjudication, Art. 20 does not apply 
to bar a suit for recovery of the price of the pro- 
perty attached. 8 A.L.J. 187=9 Ind. Cas. 537. 

Sch. II, Art. 21 — Suit to set aside an auction 

sale and for refund of the purchase money. 

A suit to set aside an auction sale and for refund 
of purchase money on the ground that th e judg- 
ment-debtor had no s.V cable interest in property 
sold is within Art. 21, if the judgment-debtor had 
some interest however small, in the property. 
(1900) 28 O. 235. 

— 7 — Sch. II, Art. 23 — Suit to recover money 
wrongly paid to rival creditor. 

If there is a dispute as regards the paying out 
of assets realised by a Court which is not as be- 
tween judgment-debtor and creditor and therefore 
falling under S. 47, C.P. Code and on c of the 
creditors is dissatisfied with the order passed by 
the Court, and the money is in consequence paid 
out to a rival creditor ho is at liberty to file a suit 
for its recovery on the basis that it is mon c y had 
and received without necessarily getting the order 
refusing payment of the money to himself set 
aide for the orders of the executing Court are 
merely summary decisions passed without a final 
sid indication on the merits of the claims of the 
rival p:rtics. 128 Tml. Cas. 834=8 Rang. 485 
rrA.I.R. 1931 Rang. 56. 

Sch. II, Art. 2 4 — Suit for money on award — 

Is small cause. 

Where the award was admitted and the plaintiff 
only sought to recover what was awarded to liim, 

lldd, that it was not a suit to contest an award 
and the Small Cause Court had jurisdiction. 91 Ind. 
Cas. 1032=19 Bom . 693=A. T. R. 1925 Bom. 
519 . 

Sch. II, Art 24— Award — Suit on Small 

Cause Court. 

A suit to recover money due under an award 
made out of Court between the parties, is not bar- 
red by Art. 24 of the Provincial Small Cause Court 
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Act. 42 All. 169=18 A.L.J. 70=58 Ind. Cas. 
546. 

Sch. II, Art. 24 — Award — Suit on — Claim 

for compensation submitted to arbitration — 
Merger of claim in award. 

If a claim for compensation has been submitted 
to arbitration and an award made, the claim is 
merged in the award and the payment of money 
directed by the award is a simple claim for money 
cognizable by a Court of Small Causes. The fact 
that the defendant contests the award is immate- 
rial. 3 U.B.R. (1918) 109=49 Ind. Cas. 62. 

Sch. II, Art. 24 — Award — Suit to enforce — 

Jurisdiction. 

A suit to enforce an award is not a suit on con- 
tract and is cognizable by a Small Cause Court. 
The jurisdiction of th 0 Small Caus e Court is ex- 
cluded only in cases excepted in Sch. II of the 
Act. 33 C. 881; 13 M. 344, Foil. 25 Ind. Caa. 
826 (Cal.). 

Sch. II, Art. 24 — Suit for money due on an 

award . 

. Although under Art. 24 Act the court has no 
jurisdiction to try a suit contesting an award, y e t 
it can adjudicate on the validity of an award when 
the suit is to recover money due on the award. 
The court ha9 jurisdiction to try questions of title 
that arise incidentally. 6 S.L.R. 85=16 Ind. 
Cas. 868. 

Sch. II, Art. 26 — Suit for balance of decree 

amount . 

Where in execution of a decree certain property is 
sold subject to a mortgage and out of the sale pro- 
ceeds the claims of the mortgagee are satisfied first 
and the surplus is paid to the attaching decree- 
holder who is left short by Rs. 208, he is at liberty 
to file a suit against the mortgagee for the recovery 
of the sum of Rs. 208 on the basis that is "money 
bad and received” without necessarily getting the 
order refusing payment to him set aside, and such 
suit being triable by a Court of Small Causes, 
second appeal is barred under S. 102, C. P. Code. 
128 Ind. Cas. 834=8 Rang. 485= A. I. R. 1931 
Rang. 56. 

Sch. II, Art. 28 — Applicability. 

Clause 28, Sch. II contemplate*; a suit between 
rifal claimants when the relief claimed is to recover 
a share of the estate and not only an item of the 
estate as against a third party. . 

Where plaintiffs claimed ns heirs certain jewels 

worth Rs. 2°0 left by a deceased person: 

Held, that Cl. 2 8, second schedule, did not apply. 
80 Ind. Cas. 409= A. I. R. 1925 All. 40. 

Sch. II, Art. 28 — Construction. 

On a proper construction of the relevant words of 
Ari 28 there must be a claim made by an heir as 
such which claim is resisted by another person ad- 
vancing a similar claim; otherwise, the article docs 

not apply. . . . 

Where plaintiff sues defendant for the recovery of 

certain jewels as an heir of his deceased wife alleging 
that the defendant had wrongfully taken possession 
of them, and the defendant does not dispute that the 
plaintiff has succeeded to his wife’s property, the case 
raises no question of disputed suceesion and is triable 
bv a Small Cause Court. A.I.R. 1938 Mad. 864= 
1938 M.W.N. 833=48 L.W. 290=(1938) 2 M.L. 

T. 402=1. L.R. (1939) Mad. 78=178 Ind. Cas. 

503 . 
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[Overruling A.I.R. 1933 Mad. 346=142 Ind. 
Cas. 613 (l).J 

Sch. II, Art. 28 — Movable property of de- 


ceased — Suit by him for denial of plaintiff’s 
title by defendant, if ousts jurisdiction. 

A Small Cause Court has jurisdiction to entertain 
a suit by tho heir of a deceased to recover from the 
defendant certain movable property of the deceased 
detained by him. The denial of the plaintiff’s title 
by the defendant docs not oust the jurisdiction. 19 
C.W.N. 614=27 Ind. Cas. 773. 

Sch. II, Art. 28 — Suit by executor. 

A Court of Small Causes can take cognisance of 
suit by an executor or administrator for possession 
of the deceased’s moveable property. 11 W.R. 93; 
12 B. 573, Fol. 9 Bur.L.T. 201=37 Ind. Cas. 75. 


tives. 


Sch. II, Art. 28 — Suit between representa- 


ves. . 

Held, that the suit being clearly one for a share 
in property of the father who died intestate, it was 
excepted from cognizance of Small Cause Courts by 
Art. 28. Sch. 2. A.I.R. 1934 All. 453=15 R.D. 
351=149 Ind. Cas. 323. 

-Sch. II, Art. 28— Suit for the return of 

• < • 1 


~ ' 

jewels presented to bride. 

A claim for the return of jewels presented to 
tho plaintiff’s daughter in her marriage made after 
the death of the bride and the bridegroom does not 
f'dl within Art 28 of the Act. 37 Mad. 5J8=^ 
M L j. 282=12 M-L.T. 308=(1912) M.W.N. 
£87=16 Ind. Cas. 542. 

g c h. II, Art. 28 — Suit involving questions 

0f ^ r ?o iP io E ver C X ed priee of jewels belonging to 
tdiintiff’* deceased daughter which the plaintiff 
claims as her heir on the ground that the marriage 
of the deceased was in tho Asura form lle8 011 
original side where the subject-matter of the suit 
forms the whole of the property of tho debased. 
97 All 6° 2 and 11 W.R. 93, Diss. from. 91 Ind. 
SL 561=22 462= A.I.R. 1926 Mad. 37 

= 49 M.L.J. 554. 

g c h. II, Art. 28 — Suit involving question of 


heirship. 

The plaintiff sued as the heir of his wife. Th ft 
defendant put forward a will and lie relied upon the 
will for defeating the plaintiff’s claim to the pro- 
perty. 

Held that the suit was not cognizable by a Small 
Cause Court. 87 Ind. Cas. 354= A.I.R. 1925 
Mad. Ill- 

g c h. II, Art. 28 — Suit involving question of 

hefrship. 

Where the prop.rty claimed belonged to a deceas- 
ed woman and the claim was with regard to her 

heirship, , . . 

Held that having regard to Art. 2*. it is not a 

ri<c triable by a Small Cause Court. 70 Ind. 

Os. 3 16= A.I.R. 1924 Cal. 536. 

g c h II, Art. 28 — Suit to recover movable 

property by’ right of inheritance. 

Held, that a suit to recover moveable property 
claimed by right of inheritance and alleged to 1>e 
wrongfully retained hv the defendant is a suit within 
the jurisdiction of a Court of Small Causes and is 
not occluded by Art. 28. 11 L.R. 93 and 7 C. 
I. R 71 Ml. (1905) A.VV.N. 1.14=2 A.L.J. 
388=27 A.’ 022. 

12 — F. Y. D.-97 


Sch. II, Art. 28 — What determines juris- 
diction. 

The question of jurisdiction depends entirely on 
the allegations made in the plaint and not upon the 
position of the defendant; it is not material as to 
whether the defendant is a rival claimant to the 
estate or merely a person in wrongful possession of 
the estate. It is the nature of the suit and 
not the position of the defendant which must go- 
vern the question and where the suit is one for the 
share for the property of the deceased who died 
intestate, it is not triable by the Small Cause Judge. 
A.I.R. 1938 Pesh'. 79=178 Ind. Cas. 31. 

Sch. II, Art. 29 (c) — Balance struck — Ag- 
reement to pay — Whether affords fresh cause 
of action. 

The proviso to Art. 29 (c) contemplates that 
where a balance has been struck by the parties or 
their agents a suit can lie on such balance in the 
Court of Small Causes. Where, besides a balance 
being struck, there is a definite agreement by the 
defendant to pay the sum found due, this agree- 
ment affords a fresh cause of action to the plaintiff 
and a suit based on it for recovery of money agreed 
to be paid is not a suit within the meaning of cl. 
(a), (b) or (c). of Art. 29. A.I.R. 1933 Sind 
324=27 S.L.R. 308=147 Ind. Cas. 432. 

Sch. II, Art. 29 — Suit for accounts — What 

is. 

Suit for accounts is a suit for an indeterminate 
amount which can only be arrived at by taking the 
regular account between the parties. Where the 
plaintiff sues for a definite sum and shows clearly 
how it is to be ascertained, it is not a suit for ac- 
counts. A.I.R. 1933 Nag. 82=29 N.L.R. 115= 
147 Ind. Cas. 1103. 

Sch. II, Art. 29 — Suit for accounts, what 

is. 

A suit for recovery of specific sum of money 
docs not assume the character of a suit for accounts 
merely because in the determination of the question 
in controversy accounts may have to be examined. 
26 Cal. 234 ; 27 C.L.J. 96 and 28 Mad. 394, Foil. 
106 Ind. Cas. 843=46 C.L.J. 561=A.I.R. 1928 
Cal. 127. 

Sch. II, Art. 29 — Partnership — Suit for dis- 
solution and account — Jurisdiction — Revision. 

A suit for accounts of a partnership alleging dis- 
solution of the partnership and for an alternative 
relief, (i.e.) to declare its dissolution, is triable in 
the regular court and not by a Small Cause Court. 
13 A.L.J. 58=27 Ind. Cas. 629. 

Sch. II, Art. 29 — Settlement of accounts — 

Suit on — Not excepted. 

A suit based on a pro-note executed by the de- 
fendant. promising to pay amount found due to 
plaintiff on settlement of partnership accounts is cog- 
nizable by a Small Causo Court. 86 Ind. Cas. 482 
= A.I.R. 1925 Oudh 560. 

Sch. II, Art. 29 (c) — Suit for definite sum 

— Loan to partnership. 

A suit for recovery of Rs. 40 advanced by plain- 
tiff to a partnership business and Rs. 9. being the 
profits arising out of the money so advanced is 
cognizable by a Small Cause Court not being one 
for the balance of partnership accounts. 51 Ind. 
Cas. 435 (Cal.). 
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Sch. II, Art. 29 — Suit on a book entry after 

settling accounts of partnership. 

A suit on a book entry after settling accounts of 
a dissolved partnership is cognizable by the Small 
Cause Court. 140 P.W.R. 1911=195 P.L.R. 
1911 = 11 Ind. Cas. 15. 

Sch. II, Arts. 30 and 31 — Applicability- 

Suit for reimbursement by Hindu widow against 
kartha of the family of amount spent by her for 
the marriage of her daughter — Cognizability by 
a Court of Small Causes. 

A suit by the widow of a member of a joint 
Hindu family against the kartha of the family for 
reimbursement by the latter in respect of amounts 
spent by her on the marriage of her daughter, the 
cost of which is an obligation to be borne by the 
. family and to be discharged by the kartha out of the 
income from the family properey, is not a suit for 
an account and is not excluded from the jurisdic- 
tion of a Court of Small Causes. Such a suit can- 
not possibly be included in either Art. 30 or 31 of the 
Provincial Small Cause Courts Act. 1947 M. W. 
N. 428=60 L.W. 497= A. I. R. 1947 Mad. 438= 
(1947 ) 2 M.L.J. 151. . 

Sch. II, Art. 30 — Suit for accounts — What 


is. 


Suit for accounts is a suit for an indeterminate 
amount which can only be arrived at by taking the 
regular account between the parties. Where the 
plaintiff sue s for a definite sum and shows clearly 
how it is to be ascertained, it is not a suit for ac- 
counts. A.T.R. 1933 Nag. 82=29 N.L.R. US- 
147 Ind. Cas. 1103. 


Sch. II, Art. 31. 


Synopsis. 


1. Applicability and scope. 

2. Cosharers. 

3. Damages for breach of covenant. 

4. Damages for use and occupation. 

5. Interpretation. 

6. Me6ne profits. 

7. Suit for accounts. 

8. Suit for definite or specific amount. 

9. Suit on agreement. 

10. Miscellaneous. 

1. Applicability and scope. 


Sch. II, Arts. 31, 8— Applicability . 

Held on facts that suit was not for rent and 
that Art. 8 or 31 did not apply. A I R. 1936 
Pat. 406=2 R.R. 315=161 Ind. Cas. 102. 

Sch II. Art. 31— Applicability and scope— 

Recovery of money wrongfully received. 

I Till ss a (I'x-rec for accounts is asked for, a suit 
for moncV against a person who is alleged tn bvc 
wrongfully realized monk's due to the plaintiff does 
not corn- within the a*-t«c1e. 107 Ind. Cas. 722- 

32 CAV.N. 400= A. I. R. 1^28 Cal- 424. 

Sch II. Art. 31 — Applicability and scope. 

A suit for an accownd within Art. 3 . does not 
mean cverv case in which accounts have to Lc look 
cd into in order to ascertain the airoun ^ ^ 
is difficult to lay down a general rule w, ' rth " 
suit rnrnes within Art. a I or lies ou 1 . 

of that article and therefore *1 ether a smt js Tor 

an account within Art. 31 .. ml,st ,c . suit 

its oy.n merits. A suit is not ncccssanly a suit 


for an account simply because a claim with re- 
gard to certain specified items omitted from an ac- 
count must be examined. 105 Ind. Cas. 848= A. 
I. R. 1928 Srnd 66. 

Sch. II, Art. 31 — Applicability and scope. 

The forms of suit described in Art, 31 a r® In- 
cluded as being of the nature of suits for an account. 
23 Cal. 884 (F.B.), Foil. 104 Ind. Cas. 81 8=S 
Rang. 388=A. I.R. 1927 Rang. 262. 

Sch. II, Art. 31 — Applicability and scope — 

Loss caused by wrongful act . 

A suit to recover the loss caused to plaintiff by a 
wrongful act of defendant in respect of immovable 
property is not a suit for the profits of immovable 
property belonging to the plaintiff which have been 
wrongfully received by the defendant, nor as it a 
suit for accounts, and it 1 is therefore not excluded 
from the jurisdiction of the Small Cause Court, by 
Art. 31. 40 All. 142, Diss. from. 88 Ind. Cas. 
876=21 N.L.R. 18= A. I.R. 1925 Nag. 327. 

Sch. II, Art. 31 — Applicability and scope — 

Profits of mortgaged land — Suit for — -Value of 
trees cut down — Small causes. 

A suit by a mortgagor after redemption, to reco- 
ver from the mortgagee the profits of the mortgaged 
property and the vajue of certain trees alleged to 
liave been cut down by the defendant^ is exempted 
from the cognisance of a Small Cause Court by Art. 
31. 54 Ind. Cas. 117 (All.). 

Sch. II, Art. 31 — Applicability of. 

Art. 31 of Sch. 2 applies only to cases where 
the relationship is such that one of the parties is 
bound to render account to the other. So where 
the plaintiff claimed Rs. 500 from a certain person 
without alleging that any other defendant was bounds 
held that the suit was of a Small Cause nature. 
11 M.L.T. 13= (1912) M.W.N. 36=t3 Ind. Cas. 
159. 


■Sch. II, Art. 31 — Applicability and scop 


Trespass — Suit for damages— Small Cause 

n3 A Small Cause Court has jurisdiction to entertain 
a suit for damages for trespass resulting in me 
carrying away of standing crops as land trespass^, 
where such damages are capable of being measured 
by the landholder's share of the standing crops. 
35 Mad. 726=21 M.L.J. 442=(1911) 2 M.W.N. 
189=11 Ind. Cas. 31. 

T_ I. 599=7 Ind. Cas. 487. . 

■«„«. TT Art. 31— Applicability and scope — 
Suit S for rent from tenant or in the alternative 
from the divided co-parcener who received it 
A suit for rent recovered from the tenants and m 
11,0 alternative for recovery of the amount from the 
divided co parcener who might have received it is- 
a su it of small cause nature. (1905) 29 M. 184. 

I Sch. II, Arts. 31 , 38— Applicability and scope 

—Suit by Hindu widow to recover income ot 
pronerty assigned by way of maintenance.. 

Where certain immoveable property wa s assigned 
for her marn'cnance to a Hindu widow by the survi- 
ving members of the joine Hindu family to which* 
the widow’s late husband had belonged : 
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Held, that a suit for the recovery of income of 
such property, then in the possession of the assig- 
nors, was not cognizable by a Small Cause Court. 
(1904) A.W.N. 13=26 A. 321. 

2. Cosharers. 

■Sch. II, Art. 31 — Co-sharers — Joint garden 


— Fruits sold by one and proceeds appropriated 
by one — Suit by another for share — Jurisdiction 
of Small Cause Court. 

Art. 31 of the Provincial Small Cause Courts Act 
has no application to a suit by one co-sharer land- 
lord against another for his share of the proceeds 
of the fruits of trees in a garden jointly owned by 
both, which were sold by the defendant co-sliarer 
who appropriated the proceeds himself. Such a 
suit is not exempted from the cognizance of the 
Small Cause Court. 25 Pat. 480=13 B.R. 485= 
231 Ind. Cas. 64=A.I.R. 1947 Pat. 202. 

Sch. II, Art. 31— Cosharer. 

Suit by plaintiff co-owner of certain khuakasnt 
field against defendant co-owner for his share of 
profits — Small Cause Court has jurisdiction to try the 

suit. 1940 N.L.J. 22. 

— och. II. Art. 31 — Cosharers. 

Two of three co-sharers transferring their right 
to recover rent to plaintiff — Suit by plaintiff to reco- 
ver from the third co-sharer rent realised by him 

on behalf of others: 

Held, suit was neither for rent under Art.. 8 nor 
one under Art. 31, as plaintiff did not claim immov- 
able property in dispute and hence suit was cogju- 
sable by Small Cause Court. A.I.R. 1936 Lah. 377 
=38 P.L.R. 1084=162 Ind. Cas. 389 (1). 

Sch. II, Art. 31— Suit by joint tenant to 

recover his proportionate share of rent of ten- 
ancy. . . ,* 

A suit by a joint tenant to recover his propor- 
tionate share of the rent of a tenancy, both the ten- 
ants and the joint owner who was said to have col- 
lected the whole rent being impleaded, is not barred 
by Art. 31. A.I.R. 1935 Lah. 50 (1)=152 Ind. 

Cas. 570. 

Sch. II, Art. 31 — Co-sharers — Suit for share 


of profits on immovable property 

A suit for the plaintiff’s share of the profits of an 

occupancy-holding, on the allegation that the defen- 
dants were in possession of the holding that the 
plaintiff was a joint occupancy tenant with them and 
was entitled to a half share in the profits for the 
years in suit, is cognizable in the Revenue Court 
inasmuch as if the suit is to be entertained by the 
Small Cau-^ Court, the first issue that will have 
to b! decided is whether the plaintiff is a joint ten- 

S-S the Revenue 5Z? AXlM 

SSSr.D 102=3 A.W.R. 350=14# Ind. Cas. 
640. 

Sch. II, Art. 31 — Cosharers 

A suit by one of the several joint landlords for 
recovery of’ sums which may have been collected by 
his co-charers from the tenants in excess of their legiti- 
mate share is not cognizable by a Court of Small 
Causes be : ng essentially a suit for accounts and re- 
covery of the profits of immovable property be- 
kiiging to the plaintiffs which has been wrongfully 


received by the defendant in view of the provision® 
of Art. 31. A.I.R. 1934 Pat. 2 (3)=146 Ind. 
Cas. 793. ' ; 

Sch. II, Art. 31— Suit by cosharers inter 

se — Not covered. 

The possession of one co-sharer is deemed to be 
on behalf of all in law and neither such possession 
nor r-.ceipt of profits can be consideted wrongful. 
Failure of the co-sharers to give other co-sharcrs 
their share of the profits is, however, wrongful. Art. 
31, therefore, does not apply to suit s by certain co- 
sharers for recovery of the value of their share of 
the produce realized by other co-sharers in posses- 
sion of their joint land, there being no “wrongful” 
receipt' of profits. Such a suit if its value for 
jurisdiction is less than Rs. 500 is a suit of a small 
cause nature and no second appeal from it is compe- 
tent. 31 P.L.R. 699=129 Ind. Cas. 124=A.I.R. 
1930 Lah. 613 (1). 

Sch. II, Art. 31 — Cosharer — Suit for share 

of rent. 

A suit to recover a share of rent realised by a 
joint co-owner, is a suit for money had and received 
and is in the nature of a Small Cause suit. 40 All. 
666=16' A. L.J. 679=46 Ind. Cas. 627. 

Sch. II, Art. 31 — Suit for rent by one co- 

sharer landlord. i 

A Small Cause Court cannot entertain a suit by 
one of several joint landlords for recovery of sums 
collected by other co-sharers from a tenant in ex- 
cess of their shares. 37 Ind. Cas. 671 (Cal.). 

Sch. II, Art. 31 — Produce received by deft. 

suit for share of co-sharers. 

A suit for a share of the value of produce realis- 
ed by Defendants from property common to both 
plaintiff is not excepted by Art. 31 and is thus cog- 
nizable by Small Cause Court. (1910) M.W.N. 
399=8 M.L.T. 281=7 Ind. Cas. 390. 

3. Damages for breach of covenant. 

•Sch. II, Art. 31— Damages for breach of 


covenant. 

The Small Cause Court can take cognizance of^a 
suit for damages for breach of a covenant. TO 
Ind. Cas. 153=15 M.L.W. 35=A.I.R. 1922 
Mad. 300. 

Sch. II, Art. 31— Sui* by landlord for breach 

of covenant in lease — Suit of small cause nature. See 
S. 16. 12 M.L.J. 264=26 M. 176. 

4 . Damages for use and occupation. 

■Sch. II, Art. 31 — Suit for damages for use 


w 

and occupation. 

A suit by the landlord against the tenant who took 
the land on lease for one year, hut on the expiry of 
the period continued to he in possession for another 
year, refusing to surrender it claiming damages for 
iisc and occupation, is not excluded from the juris 
diction of the Small Cause Court by Art. 31. A. 
I. R. 1935 Mad. 307=68 M.L.J. 196=1935 M. W. 
N. 195=41 L.W. 426=157 Ind. Cas. 246. 

Sch. II, Art. 31 — Declaration and damages 


for use and occupation. 

Where the plaintiff sued for a declaration of Ins 
title to certain articles hired and also claimed dama- 
ges for use and occupation, 

Held , that the suit cannot be tried by the Small 
Cause Court. 1930 M.W.N. 654. 
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Sch. II, Art. 31 — Damages for use of land 

—-Not excluded. . 

A suit by a municipality for damages for the 
use and occupation of certain land is not one which 
can properly be described as a suit for profits deriv- 
ed from immovable property but is a suit against a 
trespasser for damages for the use and occupation of 
land and as such is not excluded from the juris- 
diction of the Small Cause Court. 106 Ind. Cas. 
495= A. I. R. 1928 Nag. 118. 

■Sch. II, Art. 31 — Damages for use and ' 


occupation. 

A claim founded on an allegation of permissive 
occupation is a claim for damages for use and occu- 
pation and is a suit of a small cause nature. 94 Ind. 
Cas. 77=23 M.L.VV. 518=A.I.R. 1926 Mad. 

622. 

* 

—Sch. II, Art. 31 — Damages for use and occu- 

• T T . • O t . ■ ■ • a . ^ « 


pation — If question of title could not be avoided 
— Suit is excepted. 

The plaintiff had leased the land to the defendant’s 
son. After expiration of the term of the lease the 
defendant’s son continued as a tenant holding over. 
After him (the defendant) hi s mother continued to 
cultivate without any notice to quit or any protect 
from the plaintiff. The plaintiff sued for damages 
for use and occupation. In her written statement the 
defendant definitely challenged the plaintiff’s title 
and set tip title in herself. The defendant also 
pleaded in the alternative payment of maktha cist 
to die plaintiff yearly but it was not the plaintiff’s 
case that there was any kabuliyat between himself 
and defendant on which such maktha became payable. 

Held, that as there was no contractual relation- 
ship between the plaintiff and the defendants on the 
footing of which the suit was based the question of 
title could not be avoided. Plaintiff had first of all 
to establish that he was the lawful owner of the land 
l>e fore he could sue for damages for use and occu- 
pation. The case was one in which the defendant 
had received mesne profits under a claim of title and 
one who claimed to be the rightful owner was seek- 
ing to recover the same after having an account taken 
of the mesne profits. Hence the suit was not cog- 
nizable by the Small Cause Court. 25 Mad. 103 
(F.B. ), Foil. 87 Ind. Cas. 69a=A.I.R. 1925 Mad- 

884=48 M.L.J. 685. 

Sch. II, Art. 31 and S. 23 — Mortgagee 

keeping mortgagor out of possession after mor - 
gage amount was paid— Suit for damages 

A suit for damages on the allegation that the 
plaintiff was kept out of possession of the pro- 
perty for a year from the date of depositing the 
amount under a decree for redemption is notcogiu- 
sabl*' under the article by the Small Cause Court. 
11 A.L.J. 238=19 Ind. Cas. 427. 

5. Interpretation. 

Sch. II. Art. 31 — “Wrongfully received"— 

Meaning of— Annulment of sale under S. 53, 
Provincial Insolvency Act, 1920 -Sums rece.v- 
ed by vendee, whether wrongfully received 

within meaning of Art. 31. , 

The effect of an annulment of a sale under 

S. 53, Provincial Insolvency Act is to hold that 
no transaction had taken place at all. and this being 
so. any sum that the vendee receives by virtue or 
that transaction is received by lnm wrongn 
within the meaning of Art. 31, Sch. Provi 


Small Cause Courts Act. A.I.R. 1938 Lah. 219= 
40 P.L.R. 196=1. L.R. (1938)* Lah. 341=177 
Ind. Cas. 408. 

_ch. II, Art. 31 — Interpretation. 

The expression “belonging to the plaintiff,” as 
used in Art. 31 applies to immovable property and 
not to profits. A.I.R. 1936 Lah. 377=38 P.L.R. 
1084=162 Ind. Cas. 389 (1). 

Sch. II, Art. 31 — Interpretation— “Immov- 
able property”. 

A suit to recover the usufruct of growing trees 
is not a suit of a Small Cause nature, inasmuch as 
trees ‘standing on land’ are immovable property and 
the usufruct of growing trees is also immovable 
property. A.I.R. 1932 Mad. 554=140 Ind. Cas. 
92. 

6. Mesne profits. 

Sch. II, Art. 31— Suit for mesne profits even 


though sum ascertained. 

A suit for recovery of mesne profits even though 
for a sum ascertained, comes within the purview of 
Art. 31 Sch. 2, and is excepted from cognizance 

of Small 1 Cause Court. A.I.R. 1 9 ^8 177 
40 P.L.R. 196=1. L.R. (1938) Lah. 341—177 

Ind. Cas. 408. 

g c h. n f Art. 31 — Suit for mesne profits. 

A suit for mesne profits in which the plaintiff al- 
leged that defendant had actually received some pro- 
fits is one calling for an account and falls within 
Art. 31, and so, is not cognizable by a Small Caus_e 
Court. A.I.R. 1936 Nag. 42—31 N.L.R. 180= 
156 Ind. Cas. 68. 

Sch. II, Art. 31— Claim for mesne profits. 

Although suits for mesne profits are in the nature 
of suits for damages, as such suits often involve the 
taking of very complicated accounts, it was not the 
intention of the Legislature that such suits should 
be cognizable by a Court of Small Causes. 

The defendant had agreed to sell some fields to 
the plaintiff hut having failed to execute a sale deed, 
a suit was filed in which a decree was passed and in’ 
pursuance of it and in compliance with the original 
agreement of August 17, 1928, the defendant, on 
October 24, 1931, executed a sale-deed and the 

plaintiff was put in possession in December, wsi; 
early in 1932, the plaintiff brought a suit for tne 
profits for the years 1929-30, 1930-31 and 1981 4-. 

Held, that the plaintiff did not sue for ftmagn 
bn. did sue for mesne profits 

^^maintinaWe. 3, (193 A 5^ &*• 1119 

= 18 N.L.J. 76. 

cm, TT Art 31 — Suit for mesne profits. 

— —Sen. II, Art. jo not e-ognizable by a 

r A rS Small* Causes^ i f the plaintiff, by alleging that 
• there is no allegation that the defendant re- 

Srtfe ‘^ifr «?S5: 

Cas. 825 (2). 

Sch . II, Art. 31— Suit for mesne profits— 

Not of small cause nature. 

A suit for mesne profits is not of a nature cogniza- 
ble by a Small Cause Court under the Provincial 
Small Cause Courts Act. 25 Mad. 103 and 40 All. 
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142, Foil. 105 Ind. Cas. 689=6 Rang. 60=A. I. 
R. 1928 Rang- 102 (F.B.). 

Sch. II, Art. 31 — Mesne profits— Suit for. 

A siut for mesne profits is not cognizable by a 
Small C-auso Court. 23 Cal. 884 (F.B.), Diss. 
from. 25 Bom. 85; 25 Mad. 103 and 34 Mad. 802, 
Foil. 66 Ind. Cas. 368=4 U.B.R. 83=A.I.R. 
1921 U.B. 8. 

•Sch. II, Art. 31— Mesne profits— Suit for. 

p 


A suit for recovery of the mesne profits from 
which the plaintiff has been wrongfully dispossessed 
is not a suit of a Sm*U Cause nature and th e Small 
Cause Court cannot take cognizance of such a suit, 
lil A.L.J. 238, Foil. 40 All. 142=16 A.L.J. 55= 
44 Ind. Cas. 689. 

Sch. II, Art. 31— Mesne profits, suit for 

— Redemption decree for — Decretal amount paid 
off— Possession not delivered — Suit— Main- 
tainability. 

A suit for mesne profits for the period intervening 
between the date fiked for redemption in the decree 
and the date of actual delivery of possession is 
maintainable in a Court of Small Causes. 31 B. 
S77- 5 C L.T. 192 : 34 C. 32 3 expl. As soon as 

the mortgagor deposits in court the amount deter- 
mined as due under the redaction decree the rehv- 

s% t rs 

pay mesne profits not a suit f or mesne I 

(1910) 12 C.L.J. 599=7 Ind. Cas. 487. 

Sch . 11, Arts. 31 and 35— Mesne profits, suit 

for. 

Plaintiff who obtained an ejectment decree against 
defendant sued him for mesne profits. The first 
Court dismissed the suit as barred but on appeal 
the District! Judge held it as not barred and re- 
manded it for disposal. on the merits On second 
appeal the High Court held, that as the claim for 
mesne irrofits was exempted from the cognizance 
of the >'knall Cause Court under cl. 31 of the Pro- 
vincial Small Cause Court Act and anapjxal would 
have lain if the suit- was decided on the merits, an 
appeal to the High Court against the order of remand 

W. N. 614=8 Ind. Cas. 162. 

Sch. II, Art. 31— Mesne profits. 

Art. 31 is not applicable to a case where the im- 
r»ronei tv from which the amount claimed 

Wd .0 the defendant. 

1904 A.W.N. 50=26 A. 358. 

7. Suit for accounts. 

Sch. II, Art. 31— Suit involving taking of 

accounts. . . . 

A suit for an account i s a special form ot suit, it 
nnt embrace every case in which accounts have 
. looked into to ascertain live amount due to 

h„ nla miff A sp«ial process is required to take 
the plaint 11 r- Caasc Courts have no means 

' is A enU.led f nndcr the 


Substantive law to dejmand an account from the 
defendant. 

An agent appointed to collect rent to meet all pro- 
per expenses in connection with the estate was dis- 
missed . ’ He instituted a suit against the principal 
to recover certain amount. His case was that after 
taking into account what he had collected by way 
of rent and what he had expended, and the salary 
due to him during his period of suspension together 
with the peon’s salary which he had himself met, 
the principal was liable in the sum mentioned. 

Held that the agent was, in effect suing for an in- 
demnity against his principal. It was not a suit for 
acoounts Within the meaning of Art. 31. 1 * 

not, therefore, excluded from the junsirtion ofjh 
Small Cause Courts. A.I.R. W0 Mad. 504—51 
L.W. 171= (1940) 1 M.L.J. 173=1. L.R. 

Mad. 296=1940 M.W.N. 507=191 Ind. Cas. 598. 

Sch. II, Art. 31— Suit for accounts. 

It is not every suit by principal against agent and 
vice versa that is excluded from the cognizance of 
a Small Cause Court. For instance, if the accounts 
had been settled and the account taking in the techni- 
cal sense would not become necessary the Small Cause 
Court would be competent to deal with the matter. 
Bur whoever figures as the plaintiff (principal or 
agent, it makes no difference), whereas the essence 
of the action is that no relief can be granted without 
accounts being taken, the suit must be deemed one 
‘for an account.’ What is known as a suit for an 
account is a special form of suit — a special process 
being required to take an account. The expression 
“suit* for account” in Art. 31, is used in the well 
known technical sense of the term. The bare fact 
that some sort of arithmetical process is involved 
in the decision does not render the suit a suit for ac 
count. While this is undoubtedly true, care must be 
taken to distinguish this class of suits from those 
where account taking in the strict sense is of the 

very essence of the claim. A. I ^ T 19 ? 8 

=1938 M.W.N. 707= (1938) 2 M.L.J. 76=47 L. 

W. 793=176 Ind. Cas. 806. 

Sch II, Art. 31— Suit for accounts— Suit 

by one firm against another for recovery of sum 
of money being price of goods supplied— No 
previous dealings — No credit and debit entries. 

A firm sued another firm for recovery of sum 
of money being the price of goods supplied. There 
had been no previous dealings between the firms and 
thus there were no credit and debit entries in their 
accounts which had to be mutually adjusted against 
each other. 

Held, that it was not a suit for account within the 
meaning of Art. 31 and no second appeal lay when 
the subject-matter of suit did not exceed Rs. 500. 
A.I.R. 1937 All. 23=1936 A.L.J. 1174=1936 A. 
W. R. 1003=166 Ind. Gas. 533. 

■Sch. II, Art. 31— Suit against agent for 


value of goods — If suit for account. 

A suit against an agent for the value of goods re- 
ceived and not accounted for by him is not a suit 
for account and is cognizable by a Small Cause 
Court. A.I.R. 1931 Lah. 271=32 P.L.R. 103= 
135 Ind. Cas. 64. 

Sch. II, Art. 31— ‘Suit for accounts’. 


In a suit for a fixed sum of money, the plaintiff 
alleged that there was a settlement between the 
parties in February, 1924, under which the 1st dofen- 
dant acknowledged a certain amount due in paddy, 
cash and hay. Subsequently, the dealings continued 
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between the parties and the actual amount claimed 
in the plaint was something different from that* 
shown in the settlement, tlie paddy being less and the 
cash being slightly more. The defendant, in his 
written statement, entirely denied the truth of the 
transactions that he executed any settlement, or 
that any balance whatever was due from him: 

Held , that the suit was not one for an account 
within the meaning of Art. 31. A.I.R. 1931 
Mad. 789=1931 M.W.N. 975=135 Ind. Cas. 343. 

Sch. II, Art. 31— Suit for produce of land— 

If suit for accounts. 

A suit for the produce which defendant “had taken 
from the land which he had entered and forcibly 
woik<d, or its value,” is not one for accounts and 
is of a small cause nature. 104 Ind. Cas. 818=5 
Rang. 388= A.I.R. 1927 Rang. 262. 

Sch. II. Art. 31 — Suit for accounts. 

The plaintiffs’ father purchased certain property 
and entrusted the management of the same to the de- 
fendant, the mat/.rnal uncle of the plaintiffs. The 
father advanc'd certain sums of money from time to 
time to the defendant in order that the same might 
be lent to tire tenants. The father died in Septem- 
ber 1918. The defendant refused to render an ac- 
count of the monies that he received and realised 
some time in 1921. Plaintiffs then filed the suit. 

Held, the suit was one for accounts and was, 
therefore, exempted from the cognizance of the Sma’I 
Cause Court by Art. 31 of the Provincial Small 
Cause Cou'ts Act. 85 Ind. Cas. 704=6 L.R.A. 
(Gv. ), 273= A.I.R. 1925 All. 682. 

Sch. II. Art. 31— Crops harvested before 

and after delivery of possession, claim for— 
When suit for accounts. 

Per Scshotjiri .'Ityar, J . — The claim for the crops 
harvest'd and removed before delivery of possession 
is one for an account and therefore not cognizable 
by Stna 1 ! Cause Courts. The claim for subsequent 
cutting and carrying away of the crops is a claim 
for damag'S and thus cognizable by a Small Cause 
Court. 31 M.L.J. 839=20 M.L.T. 512=5 L. W. 
4*13=38 Ind. Cas. 1. 

Sch. II, Art. 31— Suit against agent for 

value of goods not accounted for — If suit for 
accounts. 

A suit against an agent for the value of goods not 
aecoi Hit^d for is not a “suit for account and is 
cognizable by the Court of Sfnall Causes. 1 L. W. 
180=2-1 Ind. Cas. 76-1. 

Sch II, Art. 31 — Suit for accounts— Suit for 

recovery of money based on accounts Amount 
not precisely ascertained. 

Suit for recovery of money not precisely ascer- 
tainable unless the accounts are ascertained is cogni- 
zable by a Small Cause Court, as it is not a suit for 
accounts. 12 A.L.J. 230=23 Ind. Cas. 424. 

Sch II. Art. 31 — Suit for accounts, what 

IS 

A suit for a sjx^ific sum of money cannot be re- 
gard' «l a*; a suit for an accounts within the meaning 
of Art. 31. because accounts, have to 1** taken inciden- 
tally to arrivo at the finding whether the amount 
claimed by the plaintiff is really due to him. 

Where the plaintiff sued for a specific sum of 
money on the allegation that the defendants 
were commission agents had sold certain cattle be- 
longing to the plaintiff and had withhold the salo 


proceeds: 

Held , that the suit was not one for an account 
though it was necessary to ascertain the price re- 
covered by the defendants from the customers to 
whom cattfe w e Te sold, their own commission and the 

incidental charges and the balance to be paid to the 
plaintiff. 132 Ind. Cas. 30=1931 A.L.J. 5. 

Sch. II, Art. 31— Suit for accounts— What 

is. 

A suit does not become one for accounts simply be- 
cause accounts have to be taken before a balance due 
from the defendant to the plaintiff can be dis- 
covered. A suit for accounts will be one where a 
preliminary decree for accounts will be necessary, 
and it will be necessary for the Court to call upon 
the defendant to render accounts.. 116 Ind. Cas. 
85=26 A.L.J. 808=A.I.R. 1928 All. 332. 

Sch. II, Art. 31— Suit for account— What 

is . ’* -do 

Per Fawcett and Baker, JJ . — The character of 
a suit is determined by the cause of action and the 
relief actually sought, and not by any side issues 
that the defendant may raise. Wrere a commission 
agent docs not ask for any accounts to be taken, and 
sues for a definite sum of money to be paid by the 
defendant the suit is a suit for money; and 
the fact that th e record of the suit transac- 
tions in the form of a written acaunot, which 
is not a settled or stated account, may hare 
to be gone into, does not torn it into 
suit for an account. A. I. R. 1927 Bom. 278 
(F.B. ), Cons. A.I.R. 1922 Bom. 576 (F.B.), 
Rel. on 115 Ind. Cas. 391=52 Bom. 904=30 Bom. 
L.R. 1284= A.I.R. 1928 Bom. 476. 


Sch. II, Art. 31 — Suit for accounts — What 


IS. 

A suit for an account within the meaning of the 
article Is a special form of suit. The distinguish- 
ing feature of these suits is the defendant's duty 
to furnish detailed accounts. , 

The plaintiff advanced money to defendant up Du 
the security of yarn which the defendant agreed to 
sell to plaintiff for sale as commission agent. The 
yarn was sold by plaintiff and the price credited to 
defendant. A suit by plaintiff for recovery of cer- 
tain sum due from defendant is not covered by Art. 
31. 34 P.R. 1917=109 P.W.R. 1917=41 Ind. 
Cas 46 . 

—Sch. II, Art. 31— Suit for accounts-^What 

Where the relation between the parties to the suit 

is such that one of them is bound to give accounts 

to the other the suit is one for accounts. TOe mere 

fact that accounts ar 0 taken in a su 

make it ft suit for accounts 57 Ind. Cas. 951 (Ca . ) - 

S c h. II, Art. 31 — Accounts, suit for What 

• 

‘‘ if in order to grant proper relief to the plaintiff 
it is necesrary to tahe accounts, the suit .s one for 
accounts nnd the Small Cause Court has no Jttm- 
.lirtion to try it as it com-< under Art 31, Sch. 
"the Act. 24 C.L.J .187=10 Ind. Cas. 883. 
Ich. II, Art. 31 — Suit for accounts — What 


,S A suit is one for accounts only when the relation- 
ship of parties is such that one is bound to account 

to the other. 8 Ind. Cas. 955 (Mad.). . 

Sch. II. Art. 31 — “Suit including a suit for 

pr °Tre suit for profits” should he a “suit for ac- 
count”. (1908) 10 Bom. L.R. 733=32 B. 560. 
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for. 


.Sch. II, Art. 31— Suit for account— Test 


The mere fact that accounts may have 1 to be taken 
for the purpose of ascertaining the amount due to 
the plaintiff cannot give the suit the character of 
being a suit for account. (1904)' A.W.N. 227=27 
A. 200. 

•Sch. II, Art. 31— Suit for account. 


Every suit in which accounts may have to be 
looked into in ord^r to arrive at the sum to be award- 
ed is not a suit for account within the meaning ol 
the article. The pharse as used in the article only 
means a suit for account, in its technical sense. 

(19(H) 28 M. 394. , 

8. Suit for definite or specific amount. 

Sch II Art 31 — Claim for definite sum 

of” money Reference to account neces sary-If 
■makes suit not cognizable by the ^ourt 

^A^uit for an account is a special form of suit, and 
docs not mean every form of suit in which accounts 
have to b p looked into in order to ascertain the cor- 
rectness or otherwise of the amount claimed by the 
plaintiff. Where a plaintiff claims a definite sum of 
money, the mere fact tliat the accounts have to > 
looked into to verify the figure da.med would no 
rmlc** the suit one for account and such a .suit would 
bT^nVaU by the Court of B»aH Cause. 

?947 A'. W W.V (C. C.) 207= A. I. »'• 

Oudh 80. . 

c c h xi, Art. 31 — Suit by agent against prin- 
cipal for specific amount alleged to be due to 

A sifit for accounts is a special form of suit. A 
docs not mean that whenever accounts have to be 

agent files a suit against principal for specific su 

of 'money 5 alleged to be d« «o h» » ^t!f w"i 
tain dealings, the suit 1 n ' e n It ^ only in 

XXrXl ^vhere Ws remuneration depends 

amounf'due to. unless g 

principal are principal might be competent, 

accounts against ni p 1 which the agent 

But where the exact sum of money <«» the * n|y 

claims from his. P rin . c ' 1 ^ ' 5 . file j is the one for 
form in which a suit can he L.W. 

S£WTw.N 6, slow 2 M.LJ. 112— 

177 Tnd. Cas. 631. 

Qrh II Art 31— Suit for specific amount. 
Thenuestion whether the suit for the recovery of 
- specific sum is a "suit for an account- w.th.n the 
- ntr nf Art 31 depends upon the nature of the 
£tl w*ch is required in or, hr to afford re 
of to the plaintiff; if in order to grant relief to the 
plaintiff it is necessary to take accounts, the suitwl 
P r\r> f r\r 'in account withm the meaning of Art. 
31 T I R ?937 Ah. 23=1936 A.LJ. 1174=1936 
A W R. 1003=166 Jnd. Cas. 533. 

_c ch II. Art. 31 — Suit to recover specific 

^ quantities of 


paddy or their value from the appellant on the ground 
that this amount of paddy belonging to the rtspon- 
dant firm had, in each case, been wrongfully seized 
by the defendant are suits in tort for conversion, i.e., 
for the recovery of property which had been wrong- 
fully seized or for the value thereof. Such suits are 
cognizable by the Small Cause Court and conse- 
quently, no second appeal lies. Such suits are not 
in any way similar to suit s for accounts. A.I.R. 
1934 Rang. 218 (219)=151 Ind. Cas. 405. 

Sch. II, Art. 31— Suit for definite sum— 

Not one for account. , . , 

Where in a suit for money the claim was for a 
specific amount in respect of one transaction as the 
result of the purchase and sale of goods under one 
agreement, 

Held that the suit was not an account suit so as 
to take it out of the cognizance of a Court of 
Small Causes. 110 Ind. Cas. 373=50 All. 862—^6 
A.LJ. 837= A.I.R. 1928 All. 626. 

Sch. II, Art. 31 — Suit for definite amount 

— Out of advances — Is cognizable. 

A suit was brought by a plaintiff to recover a fix- 
ed amount in excess of the value of the goods sup- 
plied by the defendant to him, and for which he 
had made payments in advance. Every transaction, 
between the parties was separately dealt with, and 
the defendant became liable to repay the sum which 
he had received in excess of the price ultimately 
fetched by any one consignment delivered by the de- 
fendant to the plaintiff. 

Held, that the suit was cognizable by a Small 
Cause Court. 116 Ind. Cas. 85=26 A.L.J. 808= 
A.I.R. 1928 All 332.' 1 

Sch. II, Art. 31 — Suit for specific amount. 


Art. 31 contemplates that a suit in order to be 
exempted must be a suit for account, which will in- 
clude a suit for the profits of immovable properties 
belonging to the plaintiffs but which have been wrong- 
fully received by the defendant. Where the suit is 
not for an account but for a specified sum represent- 
ing the price of fruits wrongfully retained by the 
defendant Art. 31 cannot be held to apply. 102 Ind. 
Cas. 128=45 C.L.J. 230=A.I.R. 1927 Cal. 375. 

Sch. II, Art. 31— Suit for specific sum 

A suit for a specific sum as a half share of the 
profits of land in which no accounts are asked for is 
a suit of a Small Cause nature. 26 M.L.T. 245— 
52 Ind. Cas. 631. 

•Sch. II, Art. 31 — Definite sum — Suit for — 


Small Cause. . , , , . 

The mere fact that accounts have to be looked into 
in order to ascertain the correctness or otherwise 
of the amount claimed by the plaintiff would not 
render the su*t one for accounts under Art. 31 of 
the Provincial Small Cause Courts Act. 24 M L. 
T. 453= (1918) M.W.N. 717=48 Ind. Cas. 94. 

Sch. II, Art. 31 — Suit for definite amount. 

Plaintiff’s suit for a sum alleged to he the profits 
of property received by defendant under an arrange- 
ment is, cognizable by Small Cause Court. A suit 
for an ascertained sum is not excluded from the 
cognizance of the Court of Small Cause under Art. 
31 of the Act by reason of the defendant raising a 
p’ea of accounts. Even- case in wh ; ch accounts may 
have to be looked into is not a suit for accounts. 
The question whether a suit is cognizable by a 
Court of Small Cause or not must be determined 
only by reference to the plaint. 3 Pat.L, 
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J. 423=(1918) P.H.O.C. 56=4 Pat.L.W. 70= 
43 Ind. Cas. 755. . . . . 

Sch. II, Art. 31— -Jurisdiction — Small Cause 

Court — Suit for specific sum. 

Suit for specific sum between Principal and 
agent when the accounts between them have yet to 
be settled, is a suit for an account within Cl. 31. 
3 LAY. 143= (1916) 1 M.W.N. 162=33 Ind. Cas. 
16. 

— —Sch. II, Art. 31 — Specific sum of money — 
Suit for account — Agency — Jurisdiction — Test 
of. 

Article 31 of the Act applies to cases where the 
relationship of the parties is such that one of them 
is bound to render accounts to the other notwith- 
standing the fact that the plaintiff might have put a 
definite money value upon his claim. 1912 M. W. 
N. 36, loll. The mere fact that a question of 
agency arises is not enough to take the suit out of 
the cognizance of a Small Cause Court. A suit to 
recover a specific sum of money would often be 
enlcrtainable by it. 14 M.L.T. 46=24 M.L.J. 
693= (1913) M.W.N. 879=20 Ind. Cas. 518. 

Sch. II, Art. 31— Suit for definite amount. 

Suit for definite sums of profits) of immoveable 
property are not cognizable for by Small Cause 
Court even though no question of accounts is involv- 
ed. 23 A. 437; 26 A. 231, Foil. 8 Ind. Cas. 

270 (AIL). 

Sch. II, Art. 31— Suit for specific items of 

money due — Suit for account. 

A suit for specific items of money due from the 
defendant is. not a “suit for account” within Art. 
31, though the accounts have to he looked into for the 
decision of the suit. 19 M.L.J. 113=4 Ind. Cas. 
618. 

Sch. II, Art. 31 — Suit for definite or spe- 
cific amount. 

A suit to recover his share of profits of immovo- 
ablc property which the plaintiff alleges the defendant 
to have wrongfully received, but as to which the 
claim is a definite sum is’ a suit falling within the 
cognizance of the Court of Small Causes. (1905) 
7 Bom.L.R. 741=30 Bom. 147. 

9. Suit on agreement. 

Art. 31 — Suit on agreement — And not on 

account — Instance of. . 

A suit based on an agreement between the plaintiff 
company and the defendant whereby “the plaintiff 
company was to supply raw materials and the defen- 
dant was to execute moulding and casting work to be 
paid for at certain stipulated rates, subject to deduc- 
tion for had workmanship and subject also to the 
return at the end of each month of all such materials 
or metals as the defendant did not use for the work 
he had to perform” is not a suit for account and is 
not exempted from the cognizance of a Small Cause 
Court. 21 C.W.N. 784, Foil. 64 Ind. Cas. 327 
(Cal.) . 

Sch. II, Art. 31— Suit on agreement to 

pay share. 

A suit, upon an agreement between plaintiff and 
defendant that the latter would pay plaintiff half of 
what he realized from a tenancy granted to him by 
Government is cognizable by Small Cause Court. 67 
Ind. Cas. 841=3 L.L.J. 419=A .I.R. 1921 Lah. 
\ 7 ^. 


10. Miscellaneous. 

— — Sch. II, Art. 31 — Title, suit involving ques- 
tion of — Jurisdiction. 

A Small Cause Court is not deprived of its juris- 
diction merely because a question of title is involved 
in a suit. 20 Ind. Cas. 974;, 37 B. 675, Foil. 11 
N.L.R. 160=31 Ind. Cas. 5. 

Sch. II, Art. 32 — Salvage, suit for — Small 

cause nature. 

A suit for sendees rendered in saving cargo from 
a leaky boat is not a suit for salvage and is thus 
cognizable by Small Cause Court. 9 Bur.L.T. 163 
=36 Ind. Cas. 10. 

Sch. II, Art. 34 — Applicability. 

The suit was brought by the plaintiff for recovery 
of the price of a certain statue which he purchased 
from the defendant No. 1 and the ground on which 
he based his claim was that when he purchased the' 
statue the defendant No. 1 gave a warranty that the 
said statue was perfect in every respect, that there 
was no joint or defect in it nor was it broken in any 
part* thereof. The shop of defendant No. 1 was in 
Calcutta. The defendant No. 1 was asked to send 
the statue to Dacca by rail and steamer. It was 
alleged that on opening the package it was found that 
portions of the statue were damaged. Upon that, 
eventually, the plaintiff brought this suit against the 
defendant No. 1. The Secretary of State for India 
in Council was also joined as a defendant in the 
alternative on the supposition that the article might 
have been damaged during transit. 

Held, that the suit was really a suit for damages 
against the Secretary of State in the alternative for 
failure to insure safe carriage of the article and so 
was not covered by Art. 34. 86 Ind. Cas. 1046= 
A. I.R. 1926 Cal.' 100. . , 

Sch. II, Art. 34 — Contract of Insurance — 

Suit on. 

A suit on a contract of Insurance is not main- 
tainable in a Small Cause Court under Art. 34, 
Sch. II of the Act. Held, that the contract in 
question was one of life insurance. 20 Ind. Cas. 155 
(Cal.). 

Sch. II, Art. 34 — Jurisdiction. 

Mutual Insurance Company insuring to its mem- 
bers money for ceremonies under Articles of Associa- 
tion — Suit by Company for refund of amount over- 
paid is not triable by Small Cause Court. A. I.R. 
1939 Lah. 220=41 P.L.R. 551=183 Ind. Cas. 843. 

Sch. II, Art. 34 — Suit on policy of insu- 
rance — Jurisdiction. , . 

A suit on policy of insurance means a suit arising 

out of a contract of insurance. 

The plaintiff was a Mutual Life Insurance Company 
which had various classes of business. According 
to the Articles of Association, the monthly subscrip- 
tions obtained from members of a certain class were 
divided among the members who had a ceremony 
after deducting 20 per cent, for the reserve. The 
Articles of Association, however, permitted twice as 
much to he paid in advance to any member on the 
occasion of the ceremony. The plaintiff, alleging that 
a larger amount was paid to a member than he was 
entitled to receive under a clause in the Articles of 
Association brought a suit against the member for 
the refund of the amount overpaid: 

Held, that the suit was on a policy of insurance 
and therefore, was not cognizable by a Court of Small 
Causes. A. I.R. 1939 Lah. 200=41 P.L.R. 551= 
183 Ind. Cas. 843. 
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Sch. II, Art. 35. 

Synopsis. 

1. Applicability — Test. 

2. Breach of marriage contract. 

3. ' Damages for mischief. 

4. Damages for wrongful injunction. 

5. Diversion of water course. 

6. Fraud. ^ A 

7. Illegal or improper attachment or distress, 

etc. 

8. Injury to person. 

9. Misappropriation. 

10. Procedure. 

11. Removal of fruits— Suit for damages. 

12. Wrongful cutting of trees. 

13. Wrongful seizure and removal. 

14. Miscellaneous. 


1 . Applicability — T est . 

Sch. II, Art. 35 (ii) —Right to collect toll 

at public ferry— Suit for damages against defen- 
dant setting up rival ferry is not barred by 

Art 35 (ii) • • 

iris,,!;,,,* v. Si; az 

211 1 " <l . C jr' Ar't ■ 35 (ii) — Applicability — T est . 

Where' .“p.tinV docs 'not' disclose jWn, W 

claims any compcnsatm^ or that oflcncc ^ 

cheating or an> °^ . . . by P t h c defendants, the 

Penal Code, wns c 35 No second appeal 

case does not a « th su jt being cognizable in 
will he in such a ™s , . { R 1937 Oudh 244= 

^937 S Q AV JSL** 263=1 3 Luck . 204=167 Ind. Cas. 

35? \ rh TT Art 35 (ii)— Applicability— Test. 

"“Tv? h ’ ilVnropcrtv was removed in thc assertion 
Where the I T t j, c removal would not 

of a hi S. 378. Penal Code. In 

constitute ^ Art 3s (if) , Prov. Small Cause 

these cir A cl f ^JHiot applv to a suit, for recovery of 
c ourts Act does not !P 1 R 193g y ah 7 5 9=40 

'pT.R 720=1 L.R 0939) Lah. 100=179 Ind. 

f!llsch* II. Art. 35 (ii)— Applicability 
— T c l ;/ fnr recovery of the money in respect of 
A suit t , • 379 Penal Code, had been 

which an o on ^ j ‘ j ono ' an d is excepted from 

SniiwullTA small cause Court A.I.R. 
1936 Lah. 798=16a Ind. Cas. 267. 

Suh II. Art. 35 (ii)— Applicability . 

Clause (ii), Art. 35, applies even though the claim 
U restricted to the value of the property misappro- 
priated or stolen and does not. m so maty words, 
include a claim for compensation. A.I.R. 1936 Lah. 
798=165 Ind. Cas. 267. 

Sch II, Art. 35 (ii)— Applicability— Test— 

Absence of allegation of criminal act or intent 
before Art. 35 (ii) can be deemed to apply, .t 


must be shown and alleged not merely that there was 
a cutting or damage done to trees or other objects 
but that it was done with some criminal intent. 
Where there is no allegation of criminal act or intent, 
the suit is cognizable by the Court of Small Causes. 
S. 102, C. P. Code, applies and no second appeal 
lies. A.I.R. 1936 Nag. 276=168 Ind. Cas. 596. 
Sch. II, Art. 35 (ii)— Applicability— Test. 

When, upon the case laid in the plaint, it is clear 
beyond any shadow of doubt that the defendant had 
committed an offence punishable under Ch. 17, Penal 
Code, the jurisdiction of the Small Cause Court to 
try such a suit is barred; but where, upon the facts 
stated in the plaint, the case against the defendant is 
that his action was wrongful or illegal but not neces- 
sarily penal so as to bring him within the purview 
of the Penal Cotie, the jurisdiction of the Small Cause 
Court is not at all barred. In short and without 
referring to the other circumstances, if, upon the 
plaint, a question of a bona fide claim on behalf of 
the defendant is obvious, then Art. 35 (») will have 
no application. A.I.R. 1936 Pat. 428=2 B.R. 395 
=161 Ind. Cas. 937. 

Sch. I, Art. 35 (ii)— Applicability— Test- 

Plaint alleging that defendant by deceit reaped 
crop belonging to plaintiff. 

Where the allegation in a plaint is that certain 
crops belonged to the plaintiff and the defendant, by 
deceit, reaped it, thc allegation involves that thc 
defendant intended to gain unlawfully by taking pos- 
session of the crop and to cause loss unlawfully to 
the plaintiff by doing so. Therefore, in accordance- 
with thc definitions in Ss. 23 and 24, Penal Code, 
the defendant intended to act. dishonestly. Conse- 
quently, the facts alleged amount lo an offence 
defined by S. 378, Penal Code, i.c., theft, 
an offence which comes under Ch. 17, and hence the 
Small Cause Court docs not have jurisdiction to try 
thc suit . A.I.R. 1935 All . 264=1935 A . W . R . 36= 
1935 A.L.J. 248=153 Ind. Cas. 763. 

Sch. II, Art. 35 (ii)— Applicability— Suit 

in respect of right to enter on another’s land' 
and cut grass. 

A suit in respect of a right to enter on another's 
land and to cut grass falls under Art.. 35 (ii) and 
hence is excluded from cognizance of a Small Cause 
Court. A.I.R. 1933 Lah. 172=145 Ind. Cas. 155. 

Sch. II, Art. 35 (ii)— Applicability— Test of. 

Where A sued B in thc Small Cause Court for 
recovery of a sum of money on the ground that B 
had cut and taken away a tree belonging to A and 
growing upon his grounds : 

Held, that no offence was disclosed on a fair read- 
ing of the plaint and that the suit could be enter- 
tained by the Court of Small Causes. 

The question whether a case is determinable by a- 
Small Cause Court Judge must rest upon an exami- 
nation of the plaint and a decision by the Judge as to- 
whether or not thc language of the plaint on a reason- 
able construction imports thc commission of an offence 
under Chap. XVII, Penal Code. A.I.R. 1932 All. 
472=1932 A.L.J. 306=140 Ind. Cas. 506. 

Sch. II, Art. 35 (ii)— Applicability — Test. 

In determining whether a suit falls within the pur- 
view of Art. 35 (ii), each case must he considered 
on its own allegations in the plaint and the circum- 
stances in the past history which may help the inter- 
pretation of the plaint. One single fact, among the 
varying circumstances of particular cases may alter 
the whole effect of thc allegations made in the plaint. 
A.I.R. 1931 All. 595=132 Ind. Cas. 564. 
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Sch. II, Art. 35 (ii) — Applicability — Test. 

Whether a claim falls within Art. 35 (ii), Sch. II 
01 the Act is prima facie a matter dependent upon 
tthe pleadings and particularly upon the plaint, and 
where the facts stated in the plaint do not clearly fall 
within the article, the Small Cause Court has juris- 
•diction to try the suit. 32 Bom.L.R. 181=A.I.R. 1930 
Rom. 361. 

Sch. II, Art. 35 (ii) — Applicability. 

A suit was brought for money claim. There was 
an allegation in the plaint that the defendant had got. 
a wrong figure inserted in the acknowledgment, but 
that was only made a ground for bringing the suit 
<n\ the previous account and not on the subsequent 
acknowledgment. 

Field, that the case did not fall under Art. 35 («). 
118 Ind. Cas. 880=A. I. R. 1929 Nag. 144. 

Sch. II, Art. 35 (ii) — Applicability — Test 

— Absence of criminal intent — Not excepted. 

A person brought a suit on the Small Cause side of 
a Court for the recovery of price of certain articles 
alleged to have been sold and lent to defendants. 
The plaint set out that the defendants purchased and 
borrowed articles stipulating to pay by instalments 
and had even paid a part of the purchase money. 
Later on. taking advantage of the mother of the plain- 
tiff being a pardanashin lady, the minority of the 
nlaintiff and the mismanagement of the estate, the 
defendants did neither pay the balance money nor re- 
turn the articles borrowed. The Judge disbelieved 
the evidence and dismissed the suit. On this the 
plaintiffs applied in revision asking the Court to hold 
that the suit was not cognizable by the Small Cause 
Court under Art. 35 (ii) . 

Held, that there was nothing in the circumstances 
defendant taking goods and other things and failing 
to pay their price to suggest a criminal intent at all 
and there was no case of offence under Chap. 17 
of the Penal Code barring the jurisdiction of the 

Small Cause Court. . 

Where at their own instance the plaintiffs chose 
to move the Small Cause Court- they could not ask 
the revising Court to hold that that Court had no 
jurisdiction. 118 Ind. Cas. 139=A.T.R. 1929 Pat. 
722. 


Sch. II. Art. 35 (ii)— Applicability— Test. 

Art. 35 (ii) applies only to those acts which by 
the circumstances of the case are clearly alleged or 
rlearlv shown to be punishable by the Penal Code. 

Merely because the facts stated in the plaint are 
ambiguous and are. therefore, consistent with bona 
fides although they are also consistent with mala fides 
according to the correct inference to he drawn, the 
act is not therefore one necessarily of the kind re- 
fcrro<l to in cl. 35 (n) . 100 InH. Cas. 38 — 49 All. 

140=25 A.L.J. 287=A.I.R. 1927 All. 288. 

Sch. II. Art. 35 (ii)— Applicability— Test. 

Where the plaint discloses no allegation of a crime, 
\rt 35 ( it) docs not annlv. 169 Ind. Cas. 38=49 
Ml 440=25 A L L 287=A.I R. 1927 All. 288. 


Sch. II. Art. 35 (ii)— Test— Allegations in 

plaint . 

In ordrr to decide whether a suit is one of a Small 
Cause Court nature or not, one should refer to the 
•illc^ations of the plaintiff contained in die plaint. Tf 
those allegations make out a case, which is exempt- 
ed from cognizance of the Small Cause C ourt, it is 
immaterial what the defence raised is and what, the 
artonl findings arrived at bv the Court are. Tf the 
defendants were held to be estoppel from contending 
♦ hat tli,- suit was exempted from the cognizance of 


the Small Cause Court, merely because he had not 
admitted the commission of any offence, the result 
would be that the plaintiff would always be entitled 
to prefer a second appeal if the decision went against 
him, but the defendant would be estopped from doing 
so. 97 Ind. Cas. 129=49 AIL 85=24 A.L.J. 1017 
= A . I . R . 1926 -AH. 760. 

Sch. II, Art. 35 (ii) — Applicability — Test. 

Art. 35 (it) is intended to cover all suits for com- 
pensation for loss occasioned by an offence under 
Chapter 17 of the Indian Penal Code. The ob- 
ject seems to be to take away cases, where serious 
allegations amounting to the commission of the 
Courts of Small Causes. 97 Ind. Cas. 129=49 All. 
85=24 A.L.J. 1017=A.I.R. 1926 All. 760. 

Sch. II, Art. 35 (ii) — Applicability — Test. 

Suit for recovery of the property or the price 
thereof is not excluded under Art. 35. Thus a suit 
against borrower who merely detains property lent to 
him beyond the period within which he was expected 
to return it is not excluded, because he does not 
retain the property by committing the offence^ of 
criminal breach of trust. 80 Ind. Cas. 627=> L. 
R. A. Civ. 432=46 All. 688=A.I.R. 1924 AIL 571.' 

Sch. II, Art. 35 (ii)— Applicability— Test- 

Recovery of stolen property — No allegation in- 
criminating defendant — No bar. 

Where the plaintiff sued to recover a cow which 
had been stolen but did not- set out anything in h : s 
plaint tending to incriminate the defendant and there 
was no allegation of dishonesty, held, that the juris- 
diction of the Court of Small Causes was not ousted. 
31 P.L.R. 223. 

Sch. II, Art. 35 (ii)— Applicability— Test. 

Where in the plaint there is no definite allegation 
that the defendants had the intention requisite for 
the commission of the offences mentioned, the suit is 
not excepted under the article. 77 Ind. Cas. 561= 
3 Lab. 369= A. I. R. 1922 Lab. 451. 

Sch. II, Art. 35 (ii)— Applicability— Test 

— Plaint allegations. 

The jurisdiction to try a suit must prima facie be 
determined with reference to the allegations in the 
plaint. A suit for compensation on account of un- 
lawful acts of the defendants constituting an offence 
punishable under Ch. 17, I. P. Code, falls under 
Art. 35 (ii) and is not therefore cognizable by Small 
Cause Court.. 65 Ind. Cas. 344=8 O.L.J. 594— 
A.I.R. 1922 Oudh 161. 


Sch. II. Art. 35 (i) as amended by Act (6 

of 1914)— Applicability — Test. 

The Small Cause Court has no lunsdtction to tr> 
a 'suit for damages for defendant’s tearing an a * - 
ging plaintiff’s fish-net and allowing the fish therein 
to escape, as the allegations make out an offence 
against i>roiw*rtv under the I. P- Code. * 

Cas. 728 (Cal.). 


2. Breach of marriage contract. 

Sch. II, Art. 35 (g) Suit for return of 

bridal gifts on breach of promise of marriage^ 
•\ suit for the return of bridal gifts made to a 
woman and her parents, where the promise ofmar- 
ri.-ure had been broken, and the lower Appellate Court, 
varied the decree of the trial Court is exempted from 

the cognizance of a Small Cause Court. A. I. K. 
19M Rang. 198=11 Rang. 143=146 Ind. Cas. 7-4. 

—Sch. IX. Art. 35 (g)— Breach of marriage 
contract — Suit for return of specific articles 
not barred. 
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Art. 35 (g) coniines bar to suits or compensation 
for breach of contract of betrothal or promise of 
marriage and has very little to do with return on 
failure of marriage of articles or sums of money 
advanced by one party to the Qther for use in con- 
nection with marriage celebrations and hence so far 
as a suit is for return of such articles or money, suit 
is not excepted from the cognizance of the Small 
Cause Court. A.I.R. 1929 Pat. 744. 

Sch. II. Art. 35— Breach of marriage 

contract — What amounts to. 

A suit for the recovery of money advanced by one 
party to another in connection with marriage which 
subsequently fell through is not one for the mere 
recovery of a loan or refund of money advanced but 
is in essence one for damages in respect of the breach 
of contract of marriage and so is not cognizable in 
the Court of Small Causes. 15 Cal. 833, Foil. 106 
Ind. Cas. 803=10 N.L.J. 258=24 N.L.R. 66= 
A.I.R. 1928 Nag. 89. , 

Sch. II, Art. 35— Breach of marriage 

contract. : > * 

A suit for recovery of specific ornaments presented 
to the girl’s father at the time of betrothal on the 
ground of breach of contract of promise of marriage 
is not covered by Art. 35 and if enable by a Small 
Cause Court. 98 Ind. Cas. 1052=49 All. 186=A. 
I.R. 1927 All. 160. 

-Sch. II. Art. 35 — Breach of marriage 


contract — What amounts to. 

Plaintiff sued for return of ornaments and for cer- 
tain money expended. The ornaments were said to 
have been given and the money was said to have been 
expended in consequence of a marriage which had 
been arranged and the suit for recovery was due to 
tho fact of that marriage having fallen through 

Quise Court in vie n\\eeeA had been expend- 

was for money which it was auci^ ^ 

feT'fraKT® AH. 51.. 

S lt' II, Art. 35 (i)_Br e ach Of marr,a ge 
contract-suit for d f ama ges— J u r ; sd ict.o , ^ ^ 

the M L.T. 

M.W.N. 637=19 Ind. Cas. 7UU. 

3. Damages for mischief. 

sch II, Art. 35 (ii) Trespass by land- 

damages by way of com P^J lt ’ f on f fh ; j ur i s <| : .ct : on 
pass and mischief are exempt from me j 

^rC.W U N°«S" cMlR .030 Cai. 

240 

S-h II, Art. 35 (ii)— Damage caused by 
• Annlicability of Art. 35 (0. 00/ 

ra \Vhere the defendants prevented plaintiffs from ir- 

» r-SvTsH &C-3S 

compunction for lo^s siisuun y ~ c 

net were not cognizable by a Court of . « • ■ . . 

CoIirUav^to the SrfcTj^ aml^not to the Senior 

S,, ^ di 35 t0 (i) U dM not applv as the pl-ntifTs did not 
allege that they had acquired an easement by pre- 
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scription, the well having been sunk only recently, 
and they not having stated what was the ground of 
their claim to be entitled to irrigate their land from 
the well. Art. 35 (ii) applied as the acts for which 
compensation was claimed would constitute the of- 
fence of mischief. 69 Ind. Cas. 283=5 L.L.Jv 91 
=A.I.R. 1923 Lah. 38. no-; . s J 

Sch. II, Art. 35 (ii)— Negligence and not 

mischief — Art. 35 (ii) would not apply. 

In a suit for damages against the Railway Company 
for damages for loss of an animal the allegations 
were that due to the negligence of the defendant com- 
pany in not fencing the railway line, and in driving 
the locomotive to the utter disregard of public safety, 
life, and property, and the company’s servants in 
charge of the engine not taking proper precautions in 
frightening away the animal, the plaintiff . was put 
to the unnecessary loss of the animal which was 
thrown down the embankment, sustaining injuries 
which resulted in its death. 

Held, that the said allegations in the plaint consti- 
tuted a case of negligence which even, if wilful, fell 
far short of those requisites which would go to make 
out any such intent or knowledge as is necessary to 
satisfy the definition of “mischief” as given in S. 425 
and Art. 35 (it) would not apply. 108 Ind. Cas. 
37=48 C.L.T. 45=A .I.R. 1928 Cal. 50*. 

4. Damages for wrongful injunction. 

Sch. II, Art. 35 (k) — Damages for wrongful 

injunction. n • ? 1 . ’ 

Where a temporary injunction is wrongfully ob- 
tained on insufficient grounds a suit for damages is 
maintainable. 100 Ind. Cas. 318 — 53 Cal. 1008= 
A.I.R. 1927 Cal. 247. 


5. Diversion of water course. 

ach II, Art. 35 (i)— Applicability-Suit 

for damages caused by defendant’s wrongful act 
in putting up embankment and allowing water to 

get accumulated. 

A suit for damages caused to plaintiff’s walls by 
reason of defendant, putting up a t>ushta or embank- 
ment and thereby allowing the rain water to get 

accumulated is cognizable by a r , Cou , 1 l t rA of . c/l 
Causes. 1950 A.L.J. 60=A.I.R. 1950 A. 519. 

~ H TT Art 35 (i), (ii)— Suit for com- 
^Tsftion for Joss due to negligent constructs 

of drain. _ , 

Suit for compensation for loss suffered 1 by * person 
on account, of negligent construction of drain by 
Municipality in front of a person s house is not an 
unclassed suit and its cognizance by a Small Cause 
Court is not barm! bv Art. 35 0) and 00 - A.I. 
R. 1933 Lah. 363=34 P.L.R. 583—143 Ind. Cas. 

49*1 

Sch II, Art. 35 (D— Contract allowing 

plaintiff to drain land— Breach — Damages— 
Jurisdiction . 

\ suit for damages for breach of a contract to 
allow plaintiff to drain the water from 1m field into 
defendants is not within Art. 35 <t) of th- Act. and 
is triable bv a Small Cause Court. .0914) M.W . 
N. 497=25 Ind. Cas. 44. 

Sch II. Art. 35, Cl. (i)— Diversion of 

water — Suit for damages. 

A claim for damages to the plaintiff’s wall by the 
defendant’s diversion of his own water course is not 
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within Art. 35 (i) of Sch. II. (20 B. 283, Foil.). 
21 O.C. 138=46 Ind. Cas. 801. 

6. Fraud. 

■Sch. II, Art. 35 (ii)— Fraud and cheating— 


412=1941 O.W.N. 555=1941 A.W.R. 136=193 
Ind. Cas. 654. 

Sch. II, Art. 35 (ii)— Illegal or improper 


Takes away jurisdiction. 

Where a suit was filed by the judgment-debtor for 
recovery of excess of the decretal amount paid to the 
decree-holder under fraud and cheating. 

Held, that the suit is not of a small cause nature 
and a second appeal is entcrtainable. 115 Ind. Cas. 
581=A.I.R. 1928 Cal. 776. 

Sch. II, Art. 35 (ii) — Fraud and cheating — 

Damages on account of — Covered by Art. 35 

(ii ) • 

The plaintiff gave silver of the weight of Rs. 70 
to the defendant to make some bangles. When the 
bangles were delivered it was found that base metal 
had been substituted for silver. On these allegations 
the plaintiff claimed Rs. 50 as damages as the amount 
of which he had been defrauded by the defendant. 

Held, that the case conies within Art. 3d (a) (u) 
and the suit was not cognizable by Small Cause 

Courts. 87 Ind. Cas. 346=12 O.LJ. 358=2 0. 
W.N. 374=29 O.C. 24=A.I.R. 1925 Oudh 632. 

7. Illegal or improper attachment or distress, 

etc. 

Sch. II, Art. 35 (j)— Amount paid under 

illegal distress-Suit for refund of amount and 
interest thereon— Not within Art. 35 (j)— Small 
Cause Court can take copiizance of. 

A suit by a person for the refund of the amount 
paid by him under illegal distress, is not a suit for 
compensation for illegal distress or for damage caused 
by illegal distress within meanings of Art. DD KJ) 
and a claim for interest on the amount so paid is not 
a claim in the nature of compensation for illegal 
distress or for damage caused by illegal distress but 
is interested claimed for wrongful detention ot the 
money and as such does not fall under Art. od U/* 
As neither the suit for the refund of the amount 
paid under illegal distress nor the claim for merest 
thereon fall within Art. 35 O), Small Cause Court 
can take cognizance of them. A.I.R. 1W5 Bom. 

197=1. L.R. (1945) Bom. 782=220 Ind. Cas. 20- 

=47 Bom. L.R. 38 (K.B.). r 

[Overruling, A.I.R. 1925 Rom. 419=89 Ind. Cas. 

580.1 

Sch. II, Art. 35 (j)— Illegal or Improper 

attachment, distress, etc. 

Tho concluding words in Cl. (/') of Art. 3d are 
“improper execution of any distress, search or legal 
process." It is clear from tins that • the clause is 

referring to the execution of legal processes ns under- 
stood in India. Where the catt c are not taken as 
a pledge” nor arc they taken "for tho rccovery of 
rent.” their seizure cannot amount to distress either 
within the meaning of the English Law or within 
Art 35 (;). Hence, a suit for damages for wrong- 
ful seizure and impounding of cattle by a jjrrant is 
maintainable in Court of Small Causes. ( 94 ) 

Tiul . Cas. 365=1941 N.L.J. 328. 

Sch. II, Art. 35 (j)— Suit for compensation 

for illegal attachment — Jurisdiction of Small Lauso 
Court to try— Suit, held exempted from jurisdiction 
of Small Cause Court — Property wrongfully attached, 
damaged while in custody of supurdar — Decree-holder, 
held liable for compensation. A.I.R. 1941 Oudh 


attachment . . 

The plaintiffs had made an application under O. 21, 
R. 58, C. P. Code, for release of their property 
which had been attached by the defendants. Having 
failed in that case, they brought a suit in which they 
succeeded and the property was released from attach- 
ment. Thereupon, the plaintiffs brought an action in 
Small Cause Court, the substantial portion of their 
claim being for interest on an amount which, by an 
order of the Court they had been forced to depose 
pending the disposal of their suit under O. 21, R. 63. 
Held, that the interest could not be recovered by 

way of damages. . , 

Held, also, that it was an action for trespass under 

Art. 35 (/), and therefore, the junction of the 
Small Cause Court was ousted. A.I.R. 1938 rat. 
378=4 B.R. 385=19 P.L.T. 539=174 Ind. Cas. 

144. 

Sch. II, Art. 35 (j)— Suit for damages for 

wrongful attachment. . . , 

A suit, for damages for wrongful attachment and 

negligence is not of small cause nature and junsdic- 
tion of a Small Cause Court to try .t .s i barred by 
Art. 35. Cl. 0')‘ A ff _ 1936 Nag- 257-1. L.R. 
(1937) Nag. 19=168 Ind. Cas. 463. 

Sch. II, Art. 35 (j)— Deposit wrongfully 

attached and drawn out— Suit to recover is 
cognisable, by Small Cause Court. 

A suit to recover a sum of money on the ground 
that it was improperly attached and drawn out, and 
that it really belongs to the plaintiffs by whom it 
was deposited, is clearly not a suit for compensation 
for illegal attachment but a suit to recover a sum of 
money received by the defendant which belongs to 
the- plaintiff, and as such it can be properly brought 
in the Small Cause Court. 93 Ind. Cas. 29Q=A.I. 
R. 1926 All. 326. • . • 

Sch. II, Art. 35 (j)— Wrongful attachment 

and sale— Suit for— Price of goods is excepted. 

A suit to recover the price of goods wrongfully 
attached and sold in execution of decree falls within 
the purview of Art. 35 (;') and is excluded from the 
cognizance of Small Cause Court. If, therefore, sue | 
a case is tried bv a Judge having both powers, bmall 
Cause and Regular, the trial should be held as one 
on regular side though the proceedings as conduced 
gave room to suspect that it was tried as Small cause. 
89 Ind. Cas. 9R2=A.I.R. 1926 Lah. 150. 

Sch. II, Art. 35 (j)— Refund of tax .paid 

under distress — Jurisdiction when present 
when ousted. 

A claim to amount taxed and illegally J’ eco J®J’ .. 
by the municipality is a suit triable by the b ’ ‘ 
Cause Court. But if tho plaintiff asks also for 
rest on that sum that is claimable only as darnag 
or compensation for the amount having been i . ‘ 
recovered from him, and the jurisdiction of 1 1 o 
Causes Court becomes barred under Art. dd kjj- 
89 Ind. Cas. 580=27 Bom. L.R. 447=A.I.R. ,9ZS 
Bom. 419. 

Sch. II, Art. 35 (j)— Illegal attachment 

Suit for damages. 

Suit by way of damages arising out of .the un- 
lawful attachment and sale m execution of t P .. 

tiffs property is not cognizable by a Courfcof S> « 

Causes. 78 Tnd. Cas. 371=46 All. 233— A.i.*.. 
1924 All. 537. 
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Sch. II, Art. 35 (j)— Illegal attachment— 

Suit for damages— Jurisdiction. . ■ 

A suit for damages for illegal attachment »s 
cepted from the cognisance of the Small Cause Court 

under Art. 35 (/) of the Act. 11 A.L.J. 
lnd. Cas. 695. 

Sch. II, Art. 35 (j)— Refund of tax paid 

under distress. \fnniri- 

A payment of new rates imposed b> a Muiuc 

polity though made under pressure of issue of a 

distress warrant is not made under distress and a smt 

for refund thereof is cognizable by a Small Cause 

Court. 3 lnd. Cas. 429 (Cal.). 

Sch. II, Art. 35— Improper distress— Suit 

for the recovery of money paid to avoid a sale. 

A suit for the refund of money paid by a tenant to 
avoid a sale of the holding in pursuance of an impro- 
per or excessive distress is not. a suit for compensa- 
tion and is consequently a suit of a small c ’ 
and no second appeal lies therefrom. (1906) 16 M. 

L.J. 353. 

8. Injury to person. 

Sch. II, Art. 35— Injury to person 

A suit by plaintiff for damages for mental and 
physical worry and the cost of a criminal prosecu- 
tion in which the defendant was convicted of crimi- 
nal breach of trust is exempted .from the 
tion of a Small Cause Court. a9 lnd. Cas. 5*5 

O.C. 352. ^ t . . 

Sch. II, Art. 35 (1)— Causing Police search, 

suit for — Small Cause. 

Suit for compensation for maliciously causing one s 

house to be searched by the police is not a suit for 

compensation for “injury to the person withm Art. 

35 and is therefore cognizable by Small Cause Coir . 

(1910) 1 U.B.R. 40=8 lnd. Cas. 1168. 

Sch. II, Art. 35 (1) Injury to the person 

suit for— Assault with a shoe — Small Cause 

^it to recover damages from the defendant for 

ArP 55 (/) and is therefore, excluded from the cog 
nizance of the Small Cause Court. The Act com- 

plained of amounts to an 

affecting the human body. *-6 Bom. • 

L.R. 323=15 lnd. Cas. 50a. 

Sch. II, Art. 35 (1)— Jurisdiction — Com- 
pensation for losmgwjf as compensation 

f J i J wifTte not cognizable by a Court of 

Smnh Causes and a second appeal lies. 58 Tnd. Cas. 

716 (Lab.). 


9 . M isappropriation . 


Sch. II, Art. 35 (ii)— Misappropriation- 

Suit for return of gold and silver for making 

° r Where t plamtiff sued for return of gold and siiver 
given to defendant for making ornaments and merely 
alleged that defendant did not return them in bad 

faith; . ' 

Held, that as there was no allegation of dishonest 

misappropriation or conversion or dishonest use or 

disposal of property, the suit was not barred from 

Small Cause Court’s jurisdiction. A.I.R. 1935 All. 

141. 

Sch. II, Arts. 35, 18 — Misappropriation. 

Money deposited by plaintiff with arbitrator to be 
paid to other party if plaintiff refused to abide by 
award — Money paid to other party — Suit to recover 
money from arbitrator — Absence of allegation as to 
breach of trust or criminal misappropriation in plaint 
— Suit, held, was cognizable in Small Cause Court. 
A.I.R. 1933 All. 902=145 lnd. Cas. 970 (2). 

Sch. II, Art. 35 (b) — Misappropriation — 

Suit based on — Not cognizable. 

A suit by the judgment-debtor to recover damages 
for an article retained and lost by the decree-holder 
after re-delivery order by the Court is a suit based 
on the allegation of misappropriation and as such ex- 
cepted from the cognizance of a Court of Small 
Causes. 120 lnd. Cas. 421=A.I.R. 1929 Lah. 386. 

Art. 35 (ii) — Misappropriation — Applica- 
bility. 

iVVhere the only allegation of the plaintiff is that 
he deposited certain money with the defendant as 
the bailee but the defendant refused to return the 
same and there is nothing in the plaint charging the 
defendant with dishonest misappropriation, dishonest 
conversion, dishonest use or dishonest disposal, and 
the suit is only for damages for breach of contract. 
Art. 35 (ii) has no application. 113 lnd. Cas. 
736=5 O.YV.N. 1133=4 Luck. 235=A.I.R. 1929 
Oudh 90. 

Sch. II, Art. 35 (ii) — Misappropriation — 

When excepted. 

In a suit to recover certain ornaments and house- 
hold goods, the value of which was less than Rs. 500 
the plaintiff alleged that after his father’s death, his 
mother took away the above articles belonging to the 
plaintiff and handed them over to defendant 2 whom 
she had remarried, and both were disposing of these 
articles to the prejudice of the plaintiff. It was 
further alleged that, the articles were with the mother 
in trust for the plaintiff. 

Held, that the allegations amounted to a charge 
of criminal misappropriation, if not criminal breach 
of trust, and the suit was therefore excepted from 
the cognizance of a Small Cause Court under Art. 
35 (it). 109 lnd. Cas. 571=10 L.L.J. 226=A.I. 

R. 1928 Lah . 887. 


e rh it Art. 35 (1)— A suit to recover a sum 

“7 ° frAm the defendant in.lice officers on the ~ 

of money a bribe extorted by him from the Sch. II, Art. 35 (ii) — Misappropriation — 

^aintiff is cognizable by the Small Cause Court. Not amounting to an offence. 
lV^'c .L .1 21 9=9 lnd . Cas . 623 . 

’ TT Art. 35 (1) — Personal injury, 

caused through an animal suit for Qui Facit Per 
Se — Applicability of maxim. _ . . 

A suit for damages for personal injury caused 
through an animal falls within Art 35 (O • ° 

such an act the maxim Qui Pant Per Sr applies 
and the position is the same as if the defendants have 
touched the plaintiff with the substance. 12 N.L.R. 

7=32 lnd. Cas. 236. 


iNui amounting to an onence. 

A suit for the price of the paddy alleged to be cut 
and misappropriated by the defendant not amounting 
to a criminal offence is a suit of a nature cognizable 
by Courts of Small Causes and if under the value 
of Rs. 500 no second appeal lies. 07 lnd. Cas. 556 
=44 C.L.T. 190=A.I.R. 1926 Cal. 1230. 

Sch. II, Art. 35 (ii) — Misappropriation. 

A suit to recover the value of property made over 
lo defendant which the latter failed to return is 



3099 PROV. S.G.G. ACT (1887), SCH. II, ART. 35—9. Misappropriation. 3100 


cognizable by Small Cause Court. 88 Ind. Cas. 
511=A.1.R. 1926 Oudh 49. 

Sch. II, Art. 35 (ii) — Misappropriate — 

Recovery of value of ornaments. 

Plaintiff sued to recover Rs. 60-9-9 with interest 
being the value of certain silver made over by him to 
the defendant for conversion into ornaments and mis- 
appropriated by the latter. Plaintiff had brought 
a criminal case under S. 406, Penal Code, and ob- 
tained a conviction in the trial Court which was set 
aside on appeal. 

Held, that the Small Cause Court had no juris- 
diction to entertain the suit in view of the provi- 
sions of Art. 35, cl. (ii), though the claim was 
restricted to the value of the silver and did not in- 
clude any prayer for damages. 48 Cal. 879; 67 Ind. 
Cas. 305 and 59 Ind. Cas. 593, Foil. 75 Ind. Cas. 
928=A.I.R. 1924 Lah. 668. 

Sch. II, Art. 35 — Misappropriation. 

When it was alleged in the plaint that the defend- 
ant in collusion with the railway officer took the coal 
and misappropriated it or converted it to his own 
use, but the claim was on a chit passed by the defend- 
ant to the plaintiff. 

Held, that the plaint was intended to be a claim 
for a particular sum of money shown by the chit and 
not a claim for damages either for conversion or for 
compensation for theft. 74 Ind. Cas. 601=27 C. 
W. N. 549=37 C.L.J. 399=A.I.R. 1023 Cal. 65(1. 

Sch. II, Art. 35 (ii) — Misappropriation. 

A suit to recover back money paid to the defend- 
ant and misappropriated by him is a suit for com- 
pensation within the meaning of Art. 35 (it). 48 

Cal. 879, Foil. 72 Ind. Cas. 916=26 O.C. 200= 
A.I.R. 1923 Oudh 38. 

Sch. II, Art. 35 (ii) — Misappropriation — 

Promise of return — Cause of action. 

Where there has been misappropriation and the 
wrong-doer promises to make restitution, the cause 
of action for a suit for the money is the misappro- 
priation and not the promise and the suit is not cog- 
nizable by a Small Cause Court. 62 Ind. Cas. 43- 
=18 Cal. 879=25 C.W.N. 256=A.I.R. 1921 Cal. 
235. 


10. Procedure. 


-Sch. II, Arts. 35 (ii) and 43 (a)— Suit to 


recover ornaments pledged — Identification im- 
possible — Procedure. 

A Court of Small Causes can take cognisance of 
a suit to recover pledged ornaments or in the alter- 
native for their value. Neither Art. 35 ( 11 ) nor 43 
(a) applies to such suits. # 

Where identification of the ornaments in such 
suits is impossible, the Court should pass a decree 
for the amount. Compensating plaintiff for the 
ornaments. 18 A.L.J. 354=58 Ind. Cas. 663. 

11. Removal of fruits—Suit for damages. 

Sch II, Art. 35 (ii)— Applicability— Suit 

to recover sum representing value of tamarind 
belonging to plaintiff alleged to have been taken 
away by the defendants — Not excepted from 
the cognizance of Small Cause Courts Likeli- 
hood of question of title to immovable property 
being gone into — If affects jurisdiction of the 
Small Cause Court. 

When* :» suit is for the recovery of a sum of 
R.s 65 being the value of tamarind belonging to 


the plaintiff alleged to have been taken away by the 
defendants, it does not fall within Art. 35 («*) of 
Sch. II of the Provincial Small Cause Courts Act 
for it cannot be said that the averment in the plaint 
discloses the commission of a criminal offence by 
the defendants. Nor does the suit relate to a right 
to immovable property because after the tamarind is 
brought down from the trees, it is certainly movable 
property. The fact that incidentally the question of 
title to immovable property may have to be gone into 
does not take away the jurisdiction of the Small 
Cause Court. 60 L.W. 170=1947 M.W.N. 174= 
A.I.R. 1947 Mad. 4<H=(1947) 1 M.L.J. 182. 

Sch. II, Art. 35 (ii) — Suit for damages for 

wrongful removal of fruit from trees. 

The question whether an act sued upon constituted 
a crime must depend on the nature of the pleadings, 
and particularly the plaint. For this purpose, a con-- 
sideration of the plaint must be confined to what is 
relevant. If a plaintiff inserts in his plaint irrelevant 
allegations merely in order to show that the act com- 
plained of amounts to crime, those irrelevant asser- 
tions might properly be struck out and the Court 
should pay no regard to them. 

Consequently, a suit claiming damages incurred by 
the plaintiff by reason of the defendant having wrong- 
fully taken fruit from the plaintiff's tree, is triable 
by the Small Cause Court as it docs not fall under 
Art. 35 (ii). A.I.R. 1942 Bom. 316=44 Bom.L. 
R. 733= I.L.R. (1942) Bom. 755=203 Ind. Cas. 
330. 


_lch. II, Art. 35 (ii) — Suit for damages for 
removing fruits and cutting trees — Criminal 
intention and alleged — Jurisdiction of Small 
Cause Court. 

The plaintiff sued for damages for cutting Dak 
jungle and removing fruits of the trees by the defen- 
dants and the amount claimed was Rs. 50 on each 
count the total being Rs. 100. There was nothing 
in the plaint to allege that the defendants acted with 
any criminal intention. 

Held, that the suit was cognizable by the Smal. 
Cause Court and that no second appeal lay. 1930 A. 
L.J. 1247. 

Sch. II, Art. 35 (ii)— Price of fruit re- 
moved. . , 

Suit for the value of fruit removed by defendant 
from a tree which plaintiff claimed to be his isnot 
triable by a Small Cause Court. 3 L.L.J. 380=76 
P T. R 1922=A.I.R. 1921 Lah. 72. 


12. Wrongful cutting of trees. 

Sch. II, Art. 35 (ii)— Suit by landlord for 

compensation for trees cut by tenant— Dispute 
between them as to right to such trees — Juris- 
diction of Small Causes Court. 

The right of a landlord and a tenant in respect of 
trees is very often a disputed right depending in some 
cases upon statutory provisions and in others upon 
custom or otherwise. A criminal case, either for 
mischief or misappropriation or for theft, would 
easily be defeated by the defendant urging that he 
had a right to appropriate the trees, as also the 
timber after felling them. The tenant in such a case 
can verv well plead that he bona fide behoved that ne 
was entitled to cut the trees and if under such bona 
fide belief he had felled the trees and removed the 
timber, the provisions contained in Oi. 17, ^orw 
Code, cannot at all he attracted. A suit, by tnc land- 
lord for damages for trees so cut and removed &y 
the tenant, is one which is not excluded from the 
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cognisance of the Court of Small Causes. Where t|i£ 
defendant is admitted to be a tenant of the plaintiff 
and the trees in question were planted on the land in 
his possession by the predecessor-in-intercst of the 
defendant who claimed a right to cut and appropriate 
them under the law, a suit by the plaintiff for com- 
pensation for trees so cut and appropriated by the 
defendant on the allegation that he is a non-permanent 
thika tenant who has only the right to enjoy the fruits 
of trees on his land but not to cut them, is cognisable 
by the Small Causes Court. A.I.R. 19^0 Cal. 109. 

Sch. II, Art. 35 (ii)— Suit for damages for 

wrongful cutting of trees standing on plaintitt s 
land by defendant. 

A suit for damages for cutting of trees standing on 
plaintiff's land without any legal justification falls 
under Sch. II, Art, 35 (ii), Prov. Small Cause 
Courts Act, as the wrongful cutting of trees tor 
which damages arc claimed amounts to an act of 
mischief or criminal trespass as defined in the Penal 
Code. A.I.R. 1942 Cal. 544=46 C.\\'.N. 943— 
202 Ind. Cas. 762. 

Sch. II, Art. 35 (ii)— Trees wrongfully cut 

■ • r J 


— Claim for damages. 

Plaintiff’s suit for recovery of amount of more than 
Rs. 100 as price of trees wrongfully cut by defen- 
dant from plaintiff’s land falls under Art. 35 (ii)— 
Appeal lies to District Judge. A.I.R. 1940 Lah. 66 
=42 P.L.R. 9. , 

Sch. II, Art. 35 — Defendant occupied and 

used land and removed leaves without plaintiff's 
permission. 

Where all that the plaint alleges is that the defen- 
dants without permission and consent, occupied and 
used ’plaintiff’s land and cut and removed some dham 
leaves and there is no mention of theft or trespass, 
tho suit is of a small cause nature and, therefor* no 

Kill: 1=189 Ind! 

Cas 64. 

l Sc h u t Art. 35— Suit for damages for cut- 
ting trees. 

Where a person wrongfully cuts away certain trees 
in the fruits of which the plaintiff owns a share, 
without the plaintiff’s consent, the suit for damages 
against such person falls under Art. 35 (u) and i 
triable under the ordinary procedure and not as a 
Small "Cause suit. A.I.R. 1938 Pat 96— 18 P.L. 
758 — 4 B.R. 294=173 Ind. Cas. 485., 

Sch. II, Art. 35— Suit for recovery of value 

of tree alleged to have been cut and appropriated 

bv defendants. . 

.... ^ cnit is for recovery of tho value ot a mm 

W here a cu t and appropriated by the 

tree a lege t 1 ll ations G f the plaintiff contained 

! ,e K f ; ^tto an averment that, the defen- 
Umu were guilty of criminal misappropriation, then 
?i 1 is one which should be instituted in a regular 
rvi? Court and not in a Small Cause Court. The 

A KSP8 

1935 

___Sch II. Art. 35 (h) (ii)— Suit for price of 
timber removed by defendant from Courts 

CU \Vhere tl^rautelT actionTor a suit tor the price 
r i "e nf timl>er removed by the defendants k based, 
St’SttSS having forcibly removed th«n 
from 0.e plaintiff's possession but upon the defen- 


dants having wrongfully taken them away from the 
Court as ordered by the Court, the suit does not fall 
within Art. 35 (h) (ii). 

Quare. — Whether the cutting of trees under a mis- 
take of fact does or does not fall under Art. 35 (h) 
(ii). A.I.R. 1933 Mad. 636=145 Ind. Cas. 888. 

Sch. II, Art. 35 (ii)— Cutting of tree— Suit 

for damages for trespass and mischief. 

Where a person had a bona fide claim to a piece 
of land and, therefore, to a tree standing on it and 
another person instituted a suit for damages for 
trespass and mischief against him for cutting the 
tree : 

Held. , that Art. 35, Cl. (ii), did not apply and 
the suit being one of a small cause nature, no appeal 
lay. A.I.R. 1933 Rang. 261=146 Ind. Cas. 333 
( 2 ). 

Sch. II, Art. 35 — Suit for damages for cut- 
ting and removing trees. 

The plaintiff, as a mortgagee under an usufructuary 
mortgage which embraced certain jungle land on which 
trees and dah jungle grew, sued for damages for 
cutting the dak jungle and removing fruit of the 
trees by the defendants, claiming Rs. 100 in alL 
There was nothing in the plaint to allege that the 
defendants acted with any criminal intention and it 
merely set forth that the defendants cut the dak and 
took away the fruits. The written statement pleaded 
that the plaintiff had no concern with the jungle lands 
and that the defendants were entitled to act as they 
did. It was contended that the case was excluded 
from the jurisdiction of the Small Cause Court 
because of Art. 35 (ii) : 

Held, that the suit did not fall within the purview 
of Art, 35 (ii) and was cognizable by a Small Cause 
Court. 

Held further, tliat the Court could not look into 
the evidence in addition to the pleadings to determine 
the question of jurisdiction. 1930 A.L.J. 1247=130 
Ind. Cas. 481. 

Sch. II, Art. 35 (ii) — Wrongful cutting of 

trees — No criminal intent — Jurisdiction not 

ousted. 

Where the plaintiff alleged that the defendant had 
wrongfully cut his trees but there was no allegation 
of any criminal intention or act on the part of the 
defendant, held, that the facts did not fall within 
Art 35, Cl. (it) of the Second Schedule of the 
Provincial Cause Courts Act and the objection to 
the jurisdiction of the Small Cause Court ; to try the 
suit was unsustainable. 32 Bom.L.R. 181 — A.I.K. 
1930 Bom. 361 . 

Sch. II, Art. 35 (ii)— Wrongful cutting of 

trees Bona fide claim — Jurisdiction not ousted. 

In a suit for damages in respect of a portion of 
tree which had been cut down by the opposite party 
and removed under the impression that, ho was bona 
fide purchaser of it and hence entitled in law to 
remove it. suit does not any the less change its civil 
nature so as to remove it from the cognizance of the 
Small Cause Court merely because the plaint des- 
cribed this taking away as illegal. 7 O.W.N, 473= 
\ T.R. 1030 Otidh 317. 

Sch. II. Art. 35 (ii)— Wrongful cutting of 

trees No allegation disclosing criminal offence. 

Where the cause of action was an action in conver- 
sion or dotenue, the plaintiff claiming the value of 
the timber cut by the defendant-tenant and the plaint 
mentioned the appropriation bv the defendant and also 
went, on to allege that the r’rnht. of cutting the timber 
still remained in tho plaintiff. 
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Held, that there was not an appropriate allegation 
to disclose a criminal offence and so the jurisdiction 
of the Small Cause Court was not ousted. 126 Ind. 
Cas. 857=A.I.R. 1930 Pat. 335. 

Sch. II, Art. 35 (ii) — Wrongful cutting of 

trees. 

A suit for compensation for trees wrongfully cut 
and appropriated by the tenant is cognizable by a 
Court of Small Causes. A disputed right to the trees 
on the land under tenancy depends in some cases on 
statutory provisions and in others on custom and as 
such no criminal case is maintainable thereon. Art. 
35 (ii) is, therefore, inapplicable. Conflict of deci- 
sions referred to. 9 Pat. 569=A.I.R. 1930 Pat. 
575. 

Sch. II, Art. 35 — Price of joint tree cut 

down . 

Where a branch of a joint tree is alleged to have 
been cut and the plaintiff sue for their share of the 
price, the case is not one of mischief or theft and 
therefore not barred from the jurisdiction of the 
Court of Small Causes under Art. 35 (2). 119 Ind. 
Cas. 285=A.l.R. 1929 All. 816. 

Sch. II, Art. 35 (ii) — Cutting of trees — 

Bona fide claim. 

A suit by landlord against, his tenant for the price 
of trees cut and appropriated by the latter under a 
bom fide belief of his right to do so, though in fact 
he had no right, is cognizable by Small Cause Court. 
106 Ind. Cas. 859=46 C.L.J. 552=A.I.R. 1928 
Cal. 153. 

Sch. II, Art. 35 (ii) — Wrongful cutting of 

trees — Applicability of Article. , 

Where the allegations- in the plaint in a suit for 
damages for wrongfully cutting and misappropriat- 
ing a tree amount to an assertion that the defendants 
have committed acts which, if proved against them 
in criminal Court, would have rendered them liable 
to conviction on a charge of mischief, the suit falls 
within Art. 35 (ii). 100 Ind. Cas. 623=A.I.R. 
1927 All. 381. 

Sch. II, Art. 35 (ii) — Wrongful cutting of 

trees. 

A suit for the value of trees wrongfully cut and 
misappropriated falls within Art. 35 (ii). 102 Ind. 
Cas. 67<*=9 L.L.T. 245=28 P.L.R. 311=A.I.R. 
1927 Lah. 399. 

Sch. II, Art. 35 (ii)— Wrongful cutting of 

trees — Jurisdiction ousted. 

Where the allegations in the plaint are that the 
«lHVn<Iants unlawfully colluded with each other and 
forcibly cut and appropriated a tree without any 

spite of remonstrances of the plaintiff s 


in 


right 


servants. 


Held, that, these allegations undoubtedly make out 
an offence of llieft and mischief and the suit wn 
therefore excluded from the jurisdiction of a Court 
Of Small Causes. 97 Ind. Cas . 12£=49 All. 8a— 4 
M. I, 101 7=A . I . R . 1926 AH. 760. 

Sch II. Art. 35 (ii) — Wrongful cutting of 

trees — When not a small cause nature. 

A suit by Zemindar against occupancy tenant for 
damages on the allegation that defendant had without 
rivlif cut and removed trees of spontaneous growth 
standing upon his occupancy holding and that the 
defendant’s act was contrary to law and justice ana 
amounted to misappropriation falls under Art. 

(if), and is not. a small cause suit. 89 Ind. Cas. ov 
=A 1 R. 1926 All. 153. 


trees — Suit for value — Not cognizable. 

In a suit where rights to immovable property are 
in question, it is not desirable that the right of appeal 
which a party ordinarily has, should be taken away 
from him, if the suit can be brought directly within 
the suits included in the 2nd Schedule to the Act. A 
suit to recover a sum of money as damages from the 
owner of land for wrongfully cutting trees growing 
on his land, but belonging to the plaintiff is not cogniz- 
able by a Small Cause Court. 95 Ind. Cas. 270=28 
Bom.L.R. 540=\.I.R. 1926 Bom. 362. 

•Sch. II, Art. 35 (ii) — Wrongful cutting of 


trees. 

Plaintiff sued for Rs. 25 for the value of a tree 
alleged to have been cut and removed by the defen- 
dants from plaintiff’s land. 

Held, the case is one falling under Art. 35‘ («)» 
the second Schedule, as the defendants’ act for which 
the plaintiff asks for compensation amounts to mis- 
chief or theft. 79 Ind. Cas. 138=A.I.R. 1925 Lah. 
174. 

Sch. II, Art. 35 (ii) — Wrongful cutting of 


trees. 

Suit for damages for trees belonging to plaintiff 
and cut by defendants is outside the cognizance of a 
Court of Small Causes. 78 Ind. Cas. 371=46 All. 
233=A . I . R . 1924 All. 537. 

Sch. II, Art. 35 (ii) — Wrongful cutting of 

trees. 

Suit for price of timber sold to plaintiff as stand- 
ing trees but removed by pre-emptor owing to sale 
by vendor of plaintiff, falls under Art. 35 (u). 73 
Ind. Cas. 33=A.I.R. 1924 Lah. 71. 

Sch. II, Art. 35 (ii)— Wrongful cutting of 

trees— Offence against property. 

The cutting down of trees belonging to other per- 
sons and misappropriating them is an offence against 
property punishable under Ch. 7 of the Penal .Code. 
The claim for damages for such an act is not main- 
tainable in the Small Cause Court. 73 Ind. Cas. 
956=21 A.L.J. 367=4 L.R.A. (Civ.) 21a — A.I.R. 

1923 All. 543. 

Sch. II, Art. 35 (ii)— Wrongful cutting of 

trees. 

Where in a suit by the zemindar-plaintiff to recovcr 
the price on the allegation that the defendant who 
were his tenants had wrongfully cut and carried off 
a babul tree belonging to lum, the defence was set 
un that the tree had been planted by the defendants, 
was their own property and that, they had done no 
injury to Hie plaintiff whatever 

Held that the case does not fall within Art. 35 (*«>• 
71 Ind.’ Cas. 645=21 A.L.J. 213=4 L.R.A. (Civ.) 
1 72= A . I . R . 1923 All. 428. 

•Sch. II, Art. 35 (ii)— Wrongful cutting of 


trees — No dishonest intention — Test. 

The defendant was prosecuted by the plaintiffs for 
the cutting of trees and acquitted. It had been found 
that the defendants had right, for some portion of the 

trC Held, the mere taking of trees by the defendants 
would not of itself amount to theft or criminal mis- 
appropriation unless this was done with dishonest 
intention. The criminality of the act of the defen- 
dants will therefore depend on the intention with which 
this act was done and not whether the particular nc 
was saved by the provisions of Ch. 4 of t he Tn<i li.m 
Penal Code. The case does not come within Art. 

(ii) of Second Schedule of the Provincial Small Cause 
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Courts Act and therefore no second appeal lies. 77 
Ind. Cas. 77: 27 C.W.N. 469: A.I.R. 1923 Cal. 568. 

Sch. II, Art. 35 (ii) — ' Wrongful cut ing of trees. 

Suit for the value of branches of a tree which had 
been cut by the defendants. Is cognizable by a Court 
of Small Causes, where the plaint does not disclose 
any offence punishable under Ch. 17 of the Penal 
Code. 20 All. 480 and 12 A.L.J. 1032 Foil. 65 
Ind. Cas. 7: 8 O.L.J. 391: A.I.R. 1921 Oudh 144. 

-Scb. II, Art. 35(H)— Suit for damages for cutting 


and ca rrying away trees. 

A suit for recovery of damages for trees alleged to 
have been forcibly cut and taken away Js not triable 
by a Small Cause Court. 41 Ind. Cas. 936 (Cal.). 

■Sch. n. Art. 35 (I)— Suit for compensation for 


■wrongful cutting and removal of tree, 

A suit for compensation for unlawfully cutting 
and removing a tree and misappropriating crops is 
excepted from the cognizance of the SmaH Cause 
Court. 21 C.W.N. 1109: 27 C.L.J. 594: 41 Ind. Cas. 276. 


crops were therefore handed over to a trustee. As 
neither party could be charged with theft of or the 
removal of ihe crops, the Small Cause Court had 
jurisdiction. 81 Ind Cas. 1029: 5 L R.A. (Civ.) 648: 
A.I.R. 1925 All. 130. 

Sch. II, Art. 35— Wrongful seizure and 

removal. 

Owing to a dispute about ownership of certain 
standing crops they were kept with a tiustee. but they 
were removed by the defendant. 

Held, suit by plaintiff is cognizable by Small Cause 
Court as defendant could not have been charged with 
theft as title was doubtful. 81 Ind. Cas. 1029: 51 Cal. 
992: A.I.R. 1925 Cal. 164. 

Sch. II, Art. 35 (ii)— Suit for paddy wrongfully and 

forcibly taken away. 

A suit to recover the value of paddy wrongfully and 
maliciously cut and taken away by the defendant from 
the possession of the plaintiff is not cognizable by a 
Court of Small Causes. 45 Ind. Cas. 15 (Cal.). 

14. Miscellaneous. 


13. Wrongful seizure and removal. 

Sch. H, Art. 35 (b)— Suit for damages fo r wrongful 

«< kI ^ 


seizure of cattle, etc. 

The word “arrest” is a technical term and it is 
used in relation to the arrest of a Pereon. When an 

animal is taken possession of, l |j e aJT 35 

seizure and not arrest. The word arrest in Art. 

(b), Prov. Small Cause Court Act, does not apply to 

the seizure of animals. 

Art 3* has not effected any change in the law. 
Wrongful seizure of cattle with their subsequent 
impounding. (1941) 195 Ind. Cas. 365. 1941 N.LJ. 

328. 

Sch. II, Art. 35 (ii) — Wrongful seizure and 

Tcmoval. 

A suit for mesne profits against a t respa sscr is 
cognizable by Small Cause Court and Cl. (m) of Art. 
35 has not effected any change in the law. 

Plaintiff had obtained as against the defendants 
delivery of possession of a certain land through 
rvuirf Thereafter litigation went on between the 
olaintiff and the defendants, and taking advantage of 

sued for damages for use and occupation. 

u M that the suit was cognizable by a Small 

jfH •Ips.ss^s 

of fence within the meaning of Ch. 17, U • <~oae. 

?nd Cos. 721: A.I.R. 1928 Cal. 405. 

1 Sc hl n. Art. 35 (ii) - Wrongful se.zure and 

removal. 

There was a dispute between two persons as to the 
ownership of certain standing crops. So the crops 
were cm and placed in rhe custody o r trust tee uni I 
the matter of ownership may be decided by a Court. 
Before any decision could bo arrived at. the dc fondant 
took away the crops from the trustee. Tho Plaintiff, 
therefore, sue. I the defendant for the price of the crops 
in the Court of Small Causes. 

Held the defendant could not have been charged 
of an offence of theft because he acted under a claim 
of property, as the ownership was doubtful and the 

12— F.Y.D. — 98 


Sch. n. Art. 35 (j>— Mi sceUaneous. 

The mere addition of an idle prayer for declaration 
as auxiliary to a suit for refund of money does not 
make the suit the less a suit of a small cause nature, and 
even though interest is claimed along with refund the 
suit falls within Sch. II, Art. 35 < f ). Though no appeal 
lies from such suit, revision is competent. 1931 M.W.N. 
1107. 

Sch. II, Art. 35 (i)— Damages for failure to certify 

payment. 

A suit to recover damages for the breach of an 
express or implied promise to certify the payment to 
the Court is cognizable by Small Cause Courts. 70 
Ind. Cas. 115: 11 L.B.R. 429: 1 Bur. L.J. 207: A.I.R. 
1923 Rang. 88 . 

Sch. II, Art. 35 (j)— Interest claimed as damages. 

Where in a suit to recover a sum of money, interest 
is claimed by way of damages for detention of money 
and not as compensation, cause of rction is not one 
under Sch. II. Art. 35 ( j ). 31 Bom. L.R. 1307: 
A.I.R. 1930 Bom. 80. 

Sch. II, Art. 35— Price of trees jointly owned. 

A suit for recovery of plaintiff’s share of price of 
certain trees sold by defendant and belonging joint'y 
to him and the defendant is of the nature cognizable 
bv a Small Cause Court. 90 Ind. Cas. 603: 7 L.L.J. 
285: 26 P.L.R. 584: A.I.R. 1925 Lab. 4'9. 

Sch. II, Art. 35 - Recovery of ornaments— No alle- 
gation of criminal charge— Not co ered. 

A suit was brought in the Small Cause Court for the 
recovery of certain ornaments or their value from the 
defendants who were the sons of a person who kept the 
ornaments promising to return them. There was no 
allegation of a criminal charge. The suit was d.smissed 
as barred by Art. 48, Limitation Act. 

Held, that criminal charge could not be presumed 
from the application of Art. 48. Limitation Act, and 
tho suit was not barred under Arts. 35 and 43-A, from 
cognizance of a Small Cause Court. 116 Ind. Cas. 
785: A.I.R. 1929 All. 208. 

Sch. II, Art. 35 (ii) — Suit failing under. 

A suit under Art. 35 (ii) is not a small cause, and 
consequently a second appeal lies. 60 Ind. Cas. 330: 
5 L.L.J. 92: A.I.R. 1923 Lah. 39. 
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Sch. II, Art. 35 (h)— Work done without authority 
— Not covered. 

Where the plaintiff’s allegation was merely that the 
defendants went on doing the work of weighing goods 
when they had no right to do so, Art- 35 («) nas 
no application The suit is consequently a small cause 
and no second appeal lies. 69 Ind. Cas. 431. A.I.R- 
1923 Lab. 244. 

Sch. II Art. 38. 5V* ART. 11. 13 M.LJ. 499. 


OUI. /-mat. 

-Sch. II, Art. 38— Applicability— Suit regarding 

• ^ ^ 


™ — — m 

maintenance. 

It was agreed that the plaintiff should look after th* 
mother in-law and the daughter of the defendant and 
that the defendant should pay the plaintiff Rs. 10 a 
month to compensate him for the expenses incurred and 
the trouble taken in looking after these ladies. The suit 
was brought to recover the money due under that 

agreement: 

Held, that the basis of the suit was an agreement 
between the plaintiff and the defendant, neither of 
whom was the maintenance holder, and the suit was 
to recover what could not be described as maintenance 
in the hands of the plaintiff but was really payment 
for having provided maintenance for the ladies and 
that such 1 s P uit being not a suit relating to maintenance 
but one for payment for having prodded maintenance 
was not barred by Art 38 A.I.R. 1937 Nag. 236. 
I.L.R. (1937) Nag. 517: 171 Ind. Cas. 231. 

Sch. II, Art. 38— Applicability. 

Aft. 38 applies to all suits relating to maintenance 
whether based on the personal law or on a contract, 
bond or decree. 112 Ind. Cas. 256 (Lah.). 

Sch. II, Art 38— Applicability. 

A suit to be not cognizab’e by Small . Cau ^f ai ^ ur - t 
under Art. 38 must bo both in f >rm an ^ sub ^"“ nd a 
suit for maintenance. 2 A.L.J. 697, roll. \W 
Cas. 586: A.I.R. 1928 Oudh 47. 

Sch. II, Art. 38— Applicability. 

It is not necessary in order to tako the case out o 
the cognizance of the Small Cause Court that the 

Airs^rf 

M.L.W. 77: A.I.R. 1926 Mad. 932. 51 M.LJ. 

215. 

Sch . ii Art. 38— Jurisdiction -Proceedings under 

S 488 Criminal P.C., by wife against husband. 
SM&rt V., anS m .hcttou.o 

between !hem whereby the defendant agreed jo pay 

,o the Plaintiff rnamtenancc ^^^'"^ars of main- 

and the plaintiff S under the agreement, the 
tcnance alleged to be ou. V nu ~ n j : s c i c arly 

suii is one “relating to ma ml e nance ^nd ^cteariy 

Ca^V Trt 1 38 J , U Prov'ncial Small Cause Courts 
Act A.hK. 1935 Lah. 101: 155 Ind. Cas. 965. 

Sell. II. Arl. 38— Suit for arrears of maintenance 

Jurisdiction. 

Suit for arrears of maintenance due ^under^a 

< >- a use s °un dor Arl^S.^A.LR 193 iW 286: 33 Horn. 
I. R. 510: 135 Ind. Cas. 477. 

Sch. II, Art. 38— Jurisdiction. 

A suit for the recovery of the value of P»ddy deli- 
verable for maintenance is cognizable by a bman ^ ause 


Court; such a suit docs not fall under Art. 38. 38 
Mad. 553: 1 L.W. 19: 22 Ind. Cas 39. 

Sch. II, Art. 38 — Maintenance, fixed — Suit for 

arrears of fixed maintenance — Jurisdiction. 

A suit for arrears of fixed maintenance against 
deceased husband’s brother, on the allegation that 
the defendant took the property by his father’s will, 
subject to a chaige of maintenance, is one for main- 
tenance and thus not cognizable by the Small Cause 
Court. 40 All. 52: 15 A.LJ. 857: 42 Ind. Cas, 903. 

Sch. II, Art. 38— Maintenance— Jurisdiction- 

Small Cause Courts. 

Suit for damages as arrears of maintenance for 
three years is a suit for maintenance and is not therefore 
not cognizable by Small Cause Court. Hence arecond 
appial lies in such suit. 10 A.L.J. 185: 16 Ind. Cas. 
13. 


Sch. II, Art. 38— Main'enance— -Suit on agreement 

to pay maintenance to a child — Jurisdiction. 

A suit to recover a sum of money agreed to be paid 
for the maintenance of a child is a suit for maintenance 
and is, therefore, not cognisable by the Small Cause 
Court, under Art. 38. 9 L.B.R. 51: 10 Bur. L.T. 239: 
38 Ind. Cas. 209. 

Sch. II, Art. 38— Maintenance— Suit for arrears of 

maintenance by assignee thereof. 

A suit for arrears of maintenance due to a member 
of an Aliyasantana family and assigned to plaintiff 
is not cognizable by a Small Cause Court. 20 M. 
19, Foil. 37 M.LJ. 402: 53 Ind. Cas. 665. 

Sch. II, Art. 38— Maintenance, meaning of. 

Maintenance is a sum of money payable by a person 
under an obligation cither by law or specific contract. 
A suit by the guardian of the person of a minor against 
the guardian of the property to recover the money 
ordered by Court is not for maintenance. 32 Ind. 
Cas. 547 (Mad,). 

Sch. II, Art. 38— Maintenance— Suit on agreement 

— Jurisdiction. 

Where two sons agreed among themselves that their 
mother should reside with one of them and that the 
other should pay his brother a certain quantity of paddy 
by way of maintenance to the mother but fell into 
arrears and therefore the sons of the brother with 
whom the mother lived, sued the other brother in the 
Small Cause Court for arrears due held that the suit 
being by the maintenance holder herself for maintenance 
but being based on a contract was not one relating to 
maintenance within Art. 38. 2 L.W. 103: 27 Ind. Cas. 
824. 


Sch. II Art. 38— Suit relating to maintenance. 

Arl. 38 refers to a suit which both in form and in 
substance is a suit for maintenance. Hence when in 
settlement of a family dispute as to the possession ot 
Zamindari properly a compromise was entered *9 to by 
which the defendants agreed to pay to the plaintin s 
mother a certain sum annually, but this ) N ' as . no1 
stated to be by way of maintenance, it was held that a 
suit by the son of ihe annuitant to recover arre ?!^ 
of t! e annuity on the ground that the same vyas payaoie 
to him also was not excluded from the .jurisdiction 
a Court of Small Causes. (1905) A.W.N. 137. 
A.L.J. 697. 
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Sch. II, Arts. 38. 41— Decree for maintenance 

against four brothers by payment by a representatives 
of one— Claim for contribution— Cognizable by a 

Small Cause Court. 

A claim for contribution in respect of sums paid 
by the representatives of a judgment-debtor to satisfy 
a decree passed against the latter and his three bro- 
thers for maintenance which, however, was not made 
a charge on property, is one cognizable by the Court of 
Small Causes and does not fall under Art. 4 and, 
therefore, no second appeal lies under S. 586, C. P. 
Code. The anterior liability which led to the decree 
for maintenance being passed does not affect the 
question. (1904) 14 M.L. J. 480. 

—Sch. II, Art. 38— Suit for maintenance due 
under an agreement. 

A suit to recover arrears of maintenance due under 
an agreement falls within Art. 38, and is opt .comi- 
zable by a Court of Small Causes. 16 B. 267, ton. 
(1901) A.W.N. 155:23 A. 495. 

Sch. II, Art. 39 — Cultivation begun — Suit 
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involving. 

Suits in which cultivation begun to be rendered by 
a tenant under C. P. Tenancy Act forms part of the 
claim are not cognizable by a Small Cause Court. 6 
N.L.R. 117: 8Ind. Cas.276. 

Sch. II, Art. 40— Dharat collection s—Su it 

II /i C VI I + 


3. 

4. 

5. 

6 . 


for— Small Cause Suit. 

A suit for a share of dharat collections against a 
share-holder or a person who has wrongfully receiv- 
ed it is cognizable by a Civil Court and is m the 
nature of a Small Cause suit. 120 P.R. 1912 64 

P.W.R. 1913: 103 P.L.R. 1913: 18 Ind. Cas. 53Z. 

Sch. II, Art. 41. 

Synopsi s. 

1. Applicability and scope. See also PRO. S.C.C. 

ACT— J UR1SDICTION. 

2. Co-judgment debtors. 

Contribution and re-imbursement. 

Decree- holder’s suit for contribution. 
Essentials of right to contribution 

o. Jurisdiction. See also PRO. S.C.C. ACT 
APPLICABILITY AND SCOPE. 

7. “Manager”. 

8. “Money due from a co- sharer. 

1. Applicability and scope. 

Sch. II, Art. 41 — Applicability. 

Suits for contribution by sharer in jomi Pjoperty 

tion does not r c n °™ e AIR 1940 Mad. 497: 1940 
S M m ^.N Ca 5"(l94°0 U ) rt i M A L.L175:51 L.W. 514. 

Sch. II. Art. 41 — Applicability and scope. 

Article 41 contemplates suits for contribution whcrc- 

• A liability arises at the date of payment. 

,n common abilitprin joim fami i y income was 

wronclv recovered from father alone for the period 

he was living separate from his son and 
dU J ,ng t h? sonw as sued for contribution, it was held, 
41 did no. apply and .he case was cognizable by 
Small Cause Court. 1938 N.L.J. 125. 

ii Arts 41, 15 — Suit for recovery ot 

mo ofy advanced and not for con.ribulion. 


A suit for recovery of money advanced which is 
neither a suit for contribution nor one in respect of 
payment made by the plaintiff of money to the de- 
fendant as a co-sharer does not fall within Art. 41 or 
Art. 15. A.I.R. 1936 Pat. 429: 17 P.L.T. 591: 2 
B.R. 469: 162 Ind. Cas. 553. 

Sch. II, Art. 41— Suit for contribution by 

co-sharer after partition. 

Article 41 which takes away from the jurisdiction 
of the Small Cause Court a suit for contribution by 
a sharer in joint property in respect of a payment 
made by him of money due from a co-sharer applies 
only to a suit where the plaintiff, at the time of filing 
his plaint is a sharer, in joint property. 

Where a decree was obtained against the karnavan 
of a tarwad and after th t tarw d had been partitioned 
into a number of tavazhies. the representatives of 
two of the tavazhies , who had discharged the decree 
amount instituted a suit against the representatives 
of the remaining tavazhies for contribution: 

Held, that the suit was net covered by Art. 41 and 
the Small Cause Court had jurisd ction to try the 
suit. A.I.R. 1935 Mad. 88: 40 L.W. 856: 1934 
M.W.N. 1352: 68 M.L.J. 24: 154 Ind. Cas 447. 

Jch. II, Art. 41— Applicability and scope. 

A suit for con'ribution is ordinary cognizable by 
a Small Cause Court. The sui;s for contribution 
over which the Small Cause Court has no jurisdic- 
tion are those specified in Arts. 41 and 42, or possi- 
bly under Art. 44. 15 Cal. 713, Foil. 109 Ind. 
Cas. 247: 55 Cal. 1193: A.I.R. 1928 Cal. 593. 

Sch. II, Art. 41— Applicability. 

It cannot be laid down broadly as a proposition of 
law that every claim for contribution founded upon a 
decree is not a claim of the nature specified in Art. 
41. The fact that a decree may be furnish the 
cau«e of action for a suit for contribution is itself 
no ground for holding that it cannot be a suit of the 
nature contemp'ated by Art. 41. The right test al- 
ways is the nature of the suit as brought and not the 
circumstances which constitute the cause of action. 
110 Ind. Cas. 119: 3 Luck. 368: 5 O.W.N. 11: 
A.I.R. 1928 Oudh 237. 

Sch. II, Art. 41— Applicability and scope. 

A suit for contribution by a co-' wner as regards 
the sum paid by him to the proprietor on account of 
all co-own rs is covered by Art. 41 and is not cogni- 
zable by Small Cause Court. 81 Ind. Cas. 566: 
A.I.R. 1925 Oudh 88. 

Sch. II, Art. 41— Applicability. 

Suit for contribution on account of recovery of 
arrears of rent and watcr-cess collected from plain- 
tiff in respect of defendant’s land after partition 
between plaintiff and defendant is not covered by 
Art. 41 and second appeal will nrt therefore lie where 
account in suit was below 500. 80 Ind. Cas. 353: 19 
M.L.W. 547: 1924 M.W.N. 478: A.I.R. 1924 
Mad. 790. 

2. C o-j udgment-deb tors. 

-Sch II Art. 41 — Joint decree for costs against 


several persons — Suit for contribution by some 
persons against whom only execution was levied— 
Suit does not come under Sch. II, Art. 41 — No 
second appeal lies. 

When a ioint decree for cos s is passed against 
more persons than one, and execution has been levied 
against one a some <nly, a suit by su h persons for 
contribution against others does not come within the 
terms of Sch. II, Art. 41 and therefore no second 
appeal lies. A.I.R. 1946 Cal. 63: 49 C.W.N. 711. 
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Sch. II, Art. 41 — Suit for contribution — 

Co-judgment debtors. 

W en one co-sbarer su.*s his other co-sharers for 
contribution in respect of paym.nt made by him under 
a decre: passed agunst all th: co-sharers, the suit 
falls under Art. 41, Sch. II, and hence, is not cogni- 
zable by Sma'l Cause Court. A.I.R. 1939 Nag. 64: 
1938 N.L.J. 457: 181 Ind. Cas. 123. 

Sch. II, Art. 41— Co- judgment debtors. 

Plaintiff b ugl.t from the defendant a portion of 
the holding at "ihetime of his purchase and under:ook 
responsibility for proportionate rent. There was a 
rent decree for the whole of the holding and it was 
paid by the plaintiff who subsequently brought a suit 
in the Court of Small Causes for recovery of this 
amount from the defendant, excluding the proportio- 
nate amount for which he had made himself respon- 
sible: 

Held , that the suit although one for contribution, 
<3id not fall under Art. 41, and consequently, was 
coanizab'e by the Court of Small Causes. A.I.R. 1937 
Pal 382: 3 B.R. 630:18 P.L.T. 637: 169 Ind. Cas. 

801. 

Sch. II, Art. 41 — Co-judgment debtors — 

Contribution’ suit, not excepted. 

A suit to recover by way of contribution a share 
of the decretal amount paid by the plaintiff is a suit 
of a Small Cause nature and not one falling under 
Art. 41; and where the value of the suit is less than 
Rs. 500. no second appeal lies. 94 Ind. Cas. 949: 
A.I.R. 1926 All. 456. 


Sch. II, Art. 41— Co- judgment debtors— Not 

governed by Article. 

W ere the rights of the co-sharcrs, inter 'se, merge 
in their rights and liabilities as co-judgment debtors 
in regard to the decree, a suit for contribution among 
them being one bewccn judgment-debtors, docs not 
fall under Art. 41. 1 O.L.J. 214. Foil. 90 Ind. Cas. 

1036: 2 O.W.N. 660: A.I.R. 1925 Oudh 539. 

Sch. II, Art. 41— Co-judgment debtors— 

Contribution suit, not excepted. 

Two suits, one for damages for breach of contract 
to deliver land in joint possession of plaintiff and 
defen 'ants and the other for mesne profits were 
d cred with costs and the dccree-h Ider recovered 
th^ decretal amount from the plaintiffs alone. Plain- 
tiffs filed two suits against defendants tor the share 
of th: money Held, the suits did n't fall willun 
Art. 41 and i he subject-matter bomg less than Rs. 500, 
no s *cond appeal was competent. 6- Ina. s_as. o5i 

(Cal.) 

S C I, n t Art. 41 — Contribution— Co-judgment 


debtors. 

Where a decree for maintenance has been passed 
against three brothers and one ol them is made to 
pay i he whole amount, and sues his . br °* hc ™ f °^ 
contribution, the suit is maintamabl^ m the Small 

Cause Court. 40 All. 135: 16 A.LJ. 44: 45 Ind Cas. 
560. 


Sch. II, Art. 41— Co-judgment debtors. 

Where a decree for arrears of rent against 
tenants occupying separate fields in one and the same 
khata h is be n realised from one < f th m. a suit lor 
contribution as against others, aMhc instance ol one 
who had paid the amount is barred by Art. 4t irom 
ihc cognizance of a Small Cause Court. 13 A. . 
452: 28 Ind. Cas. 587. 

Sch. II. Art. 41— Co-judgment debtors— Suit 

by one of several joint under-proprietors against 
oiliers, for contribution. 


A suit by one of several joint under proprietors 
who satisfied the decree for arrears of rent passed 
jointly against them for contribution against the 
other j int under-proprietors is not within Art. 41 
and so cognizable by a Small Cause Court. 28 A. 
292, Foil. 1 O.L.J. 244 : 24 Ind. Cas 28. 

Sch. II, Art. 41 — Co- judgment debtors — Decree 

jointly against two — Satisfaction by one. 

A decree against certain joint owners was exe- 
cuted against p'aintiff a'one who sued defendant, the 
other owner in the Small Cause Court to recover 
half of the amount which he had to pay. Held that 
the suit being one for contribution by a shar r in 
joint property in respect of a payment made by him 
of money due from a co-sharer is not cognizable by a 
Small Cause Court. The fact of 'he plaintiff pay- 
ing a decree agiinst him and the defendant instead 
of paying the amount before it was sued for. makes 
no difference 2 Lah. LJ. 387. 

Sch. If, Art. 41— Co-judgment debtors— 

Appeal— Civil Procedure Code, S. 586. 

Held , ihat a suit brought by one of several co- 
judgment-debtors for contribution in respect of 
certain costs which he alone had been competed to 
pay was not a suit which was excluded from the 
jurisdiction of a Court of Small Causes. (1907) A. 
W.N, 230: 4 A.LJ. 543. 

Sch. II, Art. 41 — Co-judgment debtors. 

A suit for contribution by a tenant who has paid 
the entire amount due under a decree for rent ob- 
tained against him and his co tenant is ex'luded from 
the cognizance of the Small Cause Court by Art. 41, 
Sch II of the Act. 4 Ind. Cas. 59 (All.). 

Sch. II, Art. 41— Co judgment debtors — Suit 

for contribution arising out of satisfaction of a 
joint decree for costs. 

A .uit by one of several joint judgment-debtors, 
who had satisfied a ioint decree for costs for contri- 
butions against the other joint judgment debtors is not 
a suit exempted from the jurisdiction of a Court of 
Small Caus s 15 C. 713. foil. 1906 A.W.N. 6: 3 
A.LJ. 6: 28 A. 292. 

3. Contribution and re-imbursement. 

Sch. II, Art. 41— Scope— Suit by one co- 

sharer against another co sharer for money paid 
to his request. 

Where each co-sharcr of a certain property is lia- 
ble for his share of the money payable to a contractor 
for certain repairs effected by him, a suit brought by 
one co-sharer against another co-sharcr to recover 
money paid a* his request to the contractor is net a 
suit for contribution in any sense of the word. It 
is a suit based on contract pure and simple and that 
being so, it is n t covered by Art 41, Provincial 
Small Cause Courts Act and is therefore not outside 
the jurisdiction of a Small Cause Court. A.I.R. 
1948 Cal. 35 

Sch. II, Art. 41— Imperfect partition under 

C. P. Land Revenue Act (2 of 1917) — Payment of 
Land Revenue of limbardar’s palti made by Sadar 
lambardar— Suit by Sadar lambardar to recover 
same is not one for contri bu i<»n under Art. 41, 
Provincial Small C use Courts Act (1887), but 
for re-imbursement — Contract Act (1872), S. 70. 

Joint ownership of property is the essence of a 
right of contribution under Art. 41, Provincial Small 

Cause Courts Act. 

In a village which is imperfectly partitioned joint 
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ownership ceases and each pattidar becomes the full 
owner of pilti owned by him and is liable to pay land 
revenue allotted to his patti separately, either directly 
to Government or through the sadar lambardar. A 
suit by the sadar lamb?rdar to recover the land revenue 

S aid on behalf of the lambardar is not one for contn- 
ution to which Art. 41. Provincial Small Cause Courts 
Act, can apply, but one for reimbursement under S. 70, 
Contract Act, and is cognizable by the Court of Small 
Causes. A.I.R. 1946 Nag. 134: I.L.R. (1946) Nag. 
226: 1945 N.L.J. 578. 


Sch. II, Art. 41 — Contribution and reimbursement. 

Where all the co-sharers were jointly liable to pay 
the rent to the superior proprietor, and it was found 
that the plaintiff co-sharer had previously paid the 
amount which was due from him in respect only of 
"his share and that the amount which was subsequently 
recovered from him by suit was due only from the 
other co-sharers on a consideration of their separate 
interest in the land and the plaintiff sued the other co- 
sharers for recovery of the money paid by him in res- 
pect of their shares of the rent : 


Held that it was immaterial that the separate share 
of the plaint ff had been paid by him to tfe superior 
proprietor before he was sued by the latter for the 
balance It was not the case that the plaintiff was no 
longer liable o the superior proprietor aft.r payment 
of his individual share. The liability was a joint 
liability and he remained liable for the balance even 
afterpayment of bis own share. Consequently, a suit 
of this kind was not a suit for re-imbursement but a 
suit for contribution. The suit was not, therefore, 
cognizable by Small Cause Court under Art 4j . Sch. II. 
A I.R. 1941 Oudh 578: 1941 O.W.N. 963: 1941 A.W.R. 
645: 17 Luck. 67: 195 Ind. Cas. 498. 


Sch, II, Art. 41— Contribution and reimbursement. 


A and B executed jointly a bond in favour of C for 
a ^certain sum. A made payments .towards it. At the 
time of taking accounts a certain sum was t round 
due on the bond. A alone executed a promissory note 
in full satisfaction of that liability B « as ^ k ' d b '° 
join in the execution of the bond ?£*£?.:, “r 

did not join in it. C instituted a suit on thcbasisof 

the promissory note against A alone who P 

tal amount. A brought a suit against B for his share 

of the amount paid to C. 

413' h 5 C aw'N 0 ^ A°. U R. .928 Oudh 239. ' 
Sch. II, Art. 41— Contribution and reimbursement. 


Sch. II, Art. 41— Con t rib m ion and reimbursement, 

suit for— Not excluded. 

Apart from a contribution suit amongst co-sharers 
in a certain property, a claim for reimbursement under 
Ss. 69 and 70 is not excluded under Sch. II, Art. 
41 of the Provincial Small Cause Courts Act. 64 
Ind. Cas. 226: 3 Pat. L.T. 122: 1921 P.H.C.C. 298: 
A.I.R 1922 Pat. 337. 

Sch. II, Art. 41— Contribution and reimbursement 

— Suit to ret over amount paid by purchaser for 
encumbrance on property sold free of all encumbrances 
—Compensation. 

A suit by the vendee against the vendors for recovery 
of the money paid by him for an encumbrance on 
the property sold represented to be free of all 
encumbrances is a suit for compensation and not for 
contribution and is cognisable by ihc Small Cause 
Court. 12 A.L.J. 1279: 26 Ind. Cas. 909. 

Sch. II. Art. 41 — Contribu ion and reimbursement 

— Suit f r contribution — Suit for money paid by 
plaintiffs, for the benefit of defendants. 

Where the plaintiffs deny that they were liable to 
satisfy the judgment-debt which they satisfied and 
which was recoverable only from the defendants, a 
suit for recovery of money paid by them is not a 
“suit for contribution’’ and is therefore cognizable 
by a Small Cause Court. 20 C.L.J. 196: 18 C.W.N. 
1308: 24 Ind. Cas. 259. 

4. Decree- holder’s suit for contribution. 

Sch. If, Art. 41 — Decree-holder’s suit for contribu- 
tion. 

Suit by decree-holder for contribution of expenses 
comes under Art. 41. A.I.R. 1931 Lab. 748: 32P.L.R_ 
710. 


5. Essentials of right to contribution. 

Sch. II, Art. 41 — Essentials of right to contribu- 
tion — Common liability. 

A common liability is the essence of a right of contri- 
bution, and an action for contribution is a suit 
brought by one of several parties who has discharged 
a liability common to all of ihemto compel the others 
to make good their shares. The words “sharer” and' 
“joint property” are to be understood with reference 
to this common liability that has been discharged and 
not in the sense of an “undivided sharer in the pro- 
perty” and “property in which the sharers are un- 
divided”. 13 A.L.J. 452. Rel. on. 109 Ind. Cas. 247: 
55 Cal. 1193: A.I.R. 1928 Cal. 593. 

6. Jurisdiction. 

See also PROVINCIAL S.C.C. ACT, 

ART. 41— APPLICABILITY AND SCOPE. 


The parties were joint co-sharers of property in cer- 
tain villages. Imperlcct partition was effected and 
the liability for the payment of revenue was separately 

to the co-sharers. The plaintiff was not 
«rtain wha thc exact amount duo from him was for 
the year in suit, and to be on the safe side patd more 
than was nccc-sary. 

Held that a suit for reimbursement for excess paid 
hv the Plaintiff, which had been credited to the defen- 
S y n.« was not a suit for contribution falling under the 
dants, was not a ^use Courts Act. 2nd Sch.. Art. 41, 


-Sch. II, Art. 41— Suit for contribution. 

Where the shares of the plaintiff and the defendant 
in certain property arc divided but they are jointly 
liable to pay Government revenue and the plaintiff 
alleges that he paid his share of revenue and that of 
the defendant also when the defendant committed 
default in the payment of his share, a suii for contri- 
bution against the defendant is not cognizable by the 
Court of Small Causes A.I.R. 1941 Pat. 49: 7 B.R. 
409: 192 Ind. Cas. 757. 

Sch. II. Art. 41 — Suit for contribution after 

dissolution of partnership — J urisdiction. 
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Where a joint decree was passed against the plaintiff 
and his partner and after the death of the latter the 
plaintiff institute d a suit in the Small Cause Court for 
contribution to the extent of Rs. 200 against the 
legal representatives of the deceased partner in respect 
of the amount paid by the plaintiff to satisfy the joint 
decree but the plaint was returned to be presented to 
the proper Court on the ground that no suit for contri- 
bution but only a suit for accounts lay: 

Held, that a suit for contribution on the Small 
Cause side was maintainable as the partnership had 
ceased to exist and the ord- r returning the plaint 
wase'roneous. A.I.R. 1934 Mad. 699: 68 M.L.J. 
405:41 L.W. 580: 1935 M.W.N. 597: 153 Ind. Cas. 
451. 

Sch. II. Art. 41 — Co-lessees— Jurisdiction. 

A suit by p'aintiff for contribution of the money 
paid by plaintiff on defendant’s behalf for taking a 
joint lease is not cognizaM e by Small Cause Court. 
99 Ind. Cas. 518: A.I.R. 1927 Nag. 365. 

Sch. II, Art. 41 — Joint tort-feasors — Jurisdic- 
tion. 

A suit for contribution by one tort-feasor against 
his joint tort-feasor where the sum claimed is below 
Rs. 500. is a Small Cause suit and no second appeal 
lies. 62 Ind. Cas. 504 (Cal.). 

Sch. II, Art. 41— Payment of rent by mortgagor 

for the mortgagee — Contribution — Jurisdiction. 

A mortgaeed his holding to B, who agreed to pay 
portion of the rent to the landlord. A having paid the 
whole rent to the landlord to prevent the sale of the 
holding sued B for contribution in the Court of Small 
Causes. The suit was held to be barred from its 
cognizan:c by Art. 41 as A and B were joint holders 
of the holding and the suit by A is to recover money due 
by another co-sharer. 57 Ind. Cas. 595 (Pat.). 

Sch. II, Art. 41 — Contribution, suit for — Jurisdic- 
tion. 


of money paid by the plaintiff towarls a decree passed 
against the defendant as recorded tenant comes under 
Art. 41 as the defendant fills a representative capaitv 
in such suit. 16 C.W.N. 975: 17 C.L.J. 179: 17 Ind. 
Cas. 90. 

Sch. II, Art 41— Contribution, suit for— Un- 
dissolved partnership — Jurisdiction. 

A suit for contribution will lie on the small cause 
side even though the debt in respect of which the 
decree was obtained was one relating to a partnership 
trade carried on b ‘tween plaintiff and defendant 
jointly unless the partnership is one undissolved and 
continuing. 11 M.L.T. 188: (1912) M.W.N. 384: 15 
Ind. Cas. 218. 

Sch. n. Art. 41— Contribution, suit for— Jurisdic- 
tion. 

Where an ex parte decree was obtained against the 
plaintiff for rent of certain lands of which he was the 
registered tenant but in whi ih be had an interest at the 
time of suit and the plaintiff paid off the decree and 
sued for contribution the persons who Ind an interest 
in the land and the suit amount was less than 500 
Rupees, held that the suit was not excluded Art. 41 
of the Act and that no second appeal lay. 14 Ind. Cas. 
735 (Cal.). 

7. “Manager**. 

Sch. II, Art. 41— “Manager”, meaning of 

Where certain land is granted to a Hindu person 
and his nephew and such person alleging to nave 
reclaimed the hnd at a certain cost, sues his nephew to 
recover the nephew’s half share of the costs with 
interest, the suit cannot be said to be one ‘ for contri- 
bution by a sparer in joint property in respect ot a 
payment made by him of money due from a co-sharer 
within the first portion of Art. 41. 


A suit by one of the heirs of a deceased Mahomcdan 
for recovery from the other co-hcirs of his share of 
debt due by the deceased and paid off by the plaintiff 
is cognizable by a Small Cause Court. 41 All. 51: 16 
A.L.J. 787: 47 'ind. Cas. 842. 

Sch. II, Art. 4l — Suit for contribution — Jurisdic- 
tion. 

A suit for contribution is not exempted from the 
cognizance of a Court of Small Causes. 5 O.L.J. 109: 
45 Ind. Cas. 236. 

— — Sch. II, Arts. 41 and 42 — Contribution, suit for — 
Jurisdiction. 

A suit by one co-mortgagor against the other co- 
mortgagors for contribution in res Dec t of money paid 
bv him to discharge a decree obtained on their joint 
mortgage is not cognizable by a Small Cause Court. 
13 A.L.J. 694: 29 Ind. Cas. 247. 

Sch. II, Art. 41 — Conlrihution, suit for — Jurisdic- 
tion. 

A suit by some of several persons bound by a 
common liability, who have discharged joint obligation, 
to compel their co-sharers to make good their shares 
falls within Art. 41 of the Act. 20 C.L.J. 200: 19 
C.W.N. 458: 27 Ind Cas. 56. 

Sch. II. Arl. 41— Contribution, suit for— Jurisdic- 
tion 

A suit for contribution by a co-sharer against 
another co-sharer whose name appears as recorded 
tenant: though he has sold away his share in respect 


Nor can the suit be regarded as a suit by a manager 
joint property or a member of an undivided family 
respect of a payment made by him on account of 
c property or family within the meaning of Art. 41. 
hen the person has nowhere stated in his plaint that 
: was the manager of the property the mere fact 
perform d an act of management by entering into 
contract for the reclamation of' the Jg"* °f 

TTL r wo r cT 'm a n age r*' me a ns 

8. *■ Money due from n co-sharer . 

_ S ch. H, Art. 41— “Money due from a co-sharer”, 
n a suit in the Court of Revenue for recovery 

arrears of rent against a larger number of persons. 

- obtained a decree for a certain sum. In the Recess 
execution of that decree B sold certain zammdary 
ares belonging to the plaintiffs and o her co-sharers 
ic sale was set aside in respect of the plaintiff s 
arc on payment of that sum. The plaintiffs sued to 
'over that sum with interest from the co-sharers the 
dorit> of whom were party to the decree obtained 

B. 

Held, that it was a suit by sharer in joint property 
reject of payment made by him of money due 
a co-sharer and therefore its cognizance by 
Cause Court was excluded under Art. 41. 
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llOInd.Cas. 119: 3 Luck. 368: 5 O.W.N. 11: A.I.R. 
1928 Oudh 237 

Sch. II, Art. 41 — Joint purchasers — Joint pro- 

note payment by one — Suit not excepted. 

The words “money due from a co-sharcr in Art. 41 
mean money due from him as such. Where the money 
is due from the defendant by reason of his being one 
of the makers of a promissory note along with plain- 
tiff the fact that the promissory note was itself executed 

by reason of a joint purchase by plaintiff and defendant 
does not make the amount one due from a co-sharer. 
86 Ind. Cas. 587: A.I.R. 1925 Mad. 970. 


Sch. n. Art. 41— “Payment made 

« « 99 


of 

* j **• ~ — — 

money due by a co-sharer. 

Art. 41 only contemplates a suit for contribution 
in respect of a payment made by a sharer of money 
already due from a co-sharer and does not cover the 
case where the debt becomes due only by virtue of 
the payment. A decree was passed jointly against five 
persons. Three of them sued to set aside the decree 
as fraudulent and the decree was in consequence 
declared not binding on them. The decree-holder ook 
out execution against the other two judgment- debtors 
They objected that they were liable only to pay 'heir 

proportionate shares, but the objection was disallowed 

by the first Court and the appellate Court confirmed 
the order. ffeW:-That no second appeal lay in the 
case. (1906) 17 M.L.J. 376: 30 M. 212. 

Sch II, Art. 42— Applicability — Suit not coming 

under S. 95, Transfer of Property Act. 

One of the mortgagors paid up the entire amount of 
the decree for sale obtained on the mor gage. Subse- 
mientlv he brought a suit for contribution against the 
^ mortgagee to g the extent of his share in the property. 
The plaint of the suit was so worded as to bring it 
under S. 69. Contract Act, and not under S.95, l ransicr 

of Property Act. 

Held that the suit was not covered by Art. 42 as the 
suifwi no/ under S. 95 Transferor Property Act 
1 3 A.L J. 694. Fxpl. 114 Ind. C£s. 47. -0 All. ~ 
A.L.J. 164: A.I.R. 1928 All. 298. 


Sch. II, Art. 42— Suit by compnay for money due 

on shares — Jurisdiction. 

A suit by a company which is not under liquidation 
for recovery of arrears of allotment money and call 
money due on shares allotted to the defendant is 
cognizable by a Court of Small Causes. A.I.R. 1933 
Lah. 657: 34 P.L.R. 592. 


Sch. II, Art. 42— Compensation, suit for— Juris- 

tion. 

A suit by the plaintiff to recover money from the 
defendant for a wrong committed by him and another 
in mortgaging plaintiff’s property for their own pur- 
poses which mortgage the plaintiff had to pay off to 
secure his property is a suit for compensation and 
cognizable by the Small Cause Court, 13 A.L.J, 632. 
29 Ind. Cas. 245. 

Sch. II, Art. 43- A — Recovery of property taken 

forcibly— Applicability. 

A suit to recover value of certain sovereigns deli- 
vered by plaintiff to one of the defendant and alleged 
to have been illegally, forcibly and fraudulently wrested 
from the latter by another defendant with knowledge 
of plaintiff’s title in them, and without any legal title 
or valid claim therero falls within Art. 43-A. 91 Ind. 
Cas. 659: A.I.R. 1926 Mad. 320. 

Sch. II, Art. 43-A — Criminal offence — Plaintiff 

accusing defendant of — Jurisdici ion. 

If plaintiff accuses the defendant or conduct amount- 
ing to a criminal misappropriation the jurisdiction of 
Small Cause Court to try the suit is barred by Art. 43-A. 
55 Ind. Cas. 328 (Nag.). 


Scb. II. Art. 43-A— Recovery of property forcibly 

removed — Jurisdiction ousted. 

Where the plaintiff sued the defendants for the 
recovery of certain property or its price on the allega- 
tion that the same was forcibly removed by the defen- 
dants from the cart in which it was being conveyed. 


He! f h the allegations amounted to a criminal offence 
and the suit was not triable by Small Cause Court. 109 
Ind. Cas. 643: 24 N.L.R. 23: A.I.R. 1928 Nag. 288. 


-Scb. II, Art. 42— Effect. 


Whfrn one of the joint mortgagors satisfied the mort- 
ga ^ debt “d sued Che co-mortgagor for recovery of 

money. 

Meld that the suit was not cognizable by the Small 
Ca^se Court and con.equemly second appeal lies. 71 

Ed Cas. 393: A.I.R. 1923 All. 408. 

Sch . H, Art. 42-Joint mortgagor, who is-Por- 

chaser redeeming mortgage. 

A purchaser who redeems the mortgage is in the 
A P ™df?on as if he were a joint mortgagor and the 
a dec?^e hadbeen chained on the mortgage 
fact that because the decree on the mortgage 

r 5 n^ ex^nguish th^ecurity thougl ..be secur.ty 

cl y j bC |oT r ral 109 , d nd. rC Cas. n 24 A 7: L 5 , 5 C^n93: 
A.I.R. 1928 Cal. 593. 


-Sch. II. Art. 42-Joint mortgagor. 

■ • _ • — A 


3CII. n. , 

Mercsigning mortage deed as ioint^ £*'jy U mor ,_ 

not make one 3 mortS none. 85 Ind 
gtf 49 h 8 : ^ 2 TL y 3 8 d 5?! hC 5 L.R.<f (Ci*> 673 : A.I.R 
1924 All. 787 . 


Sch. n. Art. 43-A— S"it to recover property or its 

value— Alleged misappropriation. 

In a suit for recovery of certain ornaments or their 
value it was not alleged that defendants had committed 
any criminal offence in respect of the ornaments but 
certain other persons were said to have misappropriated 
them and pledged them with the defendant. Held, that 
Arts 35 (ii) a™* 43, were not applicable to the case. 
18 All. L.J. 354: 58 Ind. Cas. 663. 

Sch. II, Art 43-A — Wrongful withholding — No 

allegation of offence — Jurisdiction not ousted. 

Where there is allegation of wrongful withholding 
but no allegation in the plaint that the suit amount 
was misappropriated by the defendant, or that any 
offence has been committed, nor is there any allegation 
that the defendant dishonestly kept the amount with 
himself, the cognizance of the suit in a Small Cause 
Court cannot be held to be barred. 86 Ind. Cas. 328: 
A.I.R. 1925 Mad. 942. 

PROVISINOAL LEGISLATURE, power of, to amend 
or repeal an Act, passed by the Supreme Council — 
Indian Councils Act, Ss. 5, 6— “Province”. 
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The reference to “ Province ” is merely for the pur- 
pose of defining the limits of legislative operation and 
in no way imposes the condition that all legislation 
should reflect the whole of that area. (1903) 27 B. 
424: 5 Bom. L.R. 431. 

PROVACATION. See PENAL CODE, SS. 299 TO 
304. 

PUBLICATION. See (1) PENAL CODE, SS. 499 
AND 500. 

(2) TORT— DEEFAMATION. 

(3) DEFENCE OF INDIA RULES, R. 119. 

PUBLIC AUCTION. See CIVIL P. C.O. 21, R. 66. 
PUBLIC AUTHORITY. 

See (1) LOCAL BODIES. 

(2) LOCAL MUNICIPAL ACTS. 

(3) CORPORATION. 

(4) CROWN. 

(5) SECRETARY OF STATE. 

PUBLIC BODY. 

See (1) COMMUNITY. 

(2) COMPANY. 

(3) CORPORATION. 

(4) LOCAL BODIES. 

(5) LOCAL MUNICIPAL ACTS. 

PUBLIC CHARITY. 

See ( 1) C. P. CODE, S. 92. 

(2) RELIGIOUS ENDOWMENT. 

(3) TRUST AND TRUST ACT. 

(4) RELIGIOUS AND CHARITABLE ENDOW- 
' MENT. 

PUBLIC COMPANY. 


S. 8 does not apply to a case where notices under 
S. 6 of the Revenue Sale Law are fixed less thaa 
thirty'days before the sale. 2 Ind. Cas. 280 (Cal.). 

PUBLIC DEMANDS RECOVERY ACT (1 OF 1895> 
— Sale for arrears of road cess — Certificate issued to 
Person who has no interest in the property — Validity 
of sale. 

A sale of properly held under the Act by issuing 
certificates, for arrears of road cess against a person 
on the books of the Colleci or when the person has no 
interest in the property does not affect the real owner 
of the property. 41 Ind. Cas. 252 (Pat.). 



7 — Certificate. 


A certificate cannot be issued for a claim for dama- 
ges as it does not fall un’er S. 7. A tenant cannot 
get refund of money recovered as damages for use 
and occupation for certain non-agricultural lands when 
he had notice of the increase in demand by the Settle- 
ment Officer. 22 Ind. Cas. 626 (Cal.). 

S. 7 — Rent, certificate, procedure. 


If it is not settled cither by agreement or by Court 
no rent can be levied for occupation of Government 
land by the certificate procedure. 10 Ind.Cas. 335 
(Cal). 


S. 9 (3) — Object of granting certificate. 


The obvious intention under S. 9 (3) is that the 
Officer shall use his discretion as to the issue of a 
certificate and decide whether the case is a proper one 
and whether the money is due or not. A certificate 
issued under Cl. (1) though not duly signed or verified 
is not valid in law. 19 C.W.N. 1159: 31 Jnd. Cas. 
664. 


PUBLIC DEMANDS RECOV ERY ACT (I OF 1905), 
S. 10— Sale— Certificate improperly issued. 


Sc* (1) COMPANIES ACT. 

(2) COMPANY. 

(3) CORPORATION. 

PUBLIC CONVEYANCES ACT (6 OF 1863), Ss. 1 
and 7 — Public conveyance — Hind drawn lorry'* 

A public conveyance need not necessarily be one 
drawn by animals, and a hand drawn lorry plied for 
hire is a public conveyance within the meaning of the 
Act. 37 Bom. 374: 15 Bom. L.R. 66: 14 Cr. L. J. 78: 
18 Ind. Cus. 414. 

S. 18 — License of conveyance — Omission to produce 

list of fares on dtmanil by Police Officer. 

S. 18 is meant for the benefit of tbe hirer or the 
passenger, and when the ' ist of faics is not produced 
on demand by the hirer or the passenger the penalty 
provided in the section can bo imposed; but it cannot 
be imposed on the licensee for failure to produce the 
list of fares when required to do so by a Police ofEcer 
at the carriage stand. 14 Bom. L.R. 875: 13Cr. L.J. 
787: 17 Ind. Cas. 531. 

PUBLIC DEMANDS RECOVERY 

See i) BENGAL PUBLIC DEMANDS RECOVERY 
ACT .111 OF 1913). 

(if) BIHAR AND ORISSA PUBLIC DEMANDS 
RECOVERY ACT (IV OF 1914 . 

(Hi) MADRAS REVENUE RECOVERY ACT (VII 
OF 1864). 

PUBLIC DEMANDS RECOVERY ACT (7 OF 
1868), S. 8 — Applicability — Notice less than 30 days. 


Sale under a certificate, which ought not to have 
been issued is void and even a bona fide purchaser for 
value gets no title under it. 11 C.L.J. 266: 14 C.W.N. 
607: 5 Ind. Cas. 337. 

S. 10 — Sale under— Purchaser’s rights. 


A sale under the Act passes to the purchaser merely 
j right title and i merest of the persons named as 
jgment-debtors in the certificate. So where the 
crest of a person in a certain property was purchased 
another who did not register his name in the Col rec- 
rate and subsequently the properties were sold under 
e Act, no title passes to the purchaser at the certin- 
te sale as the persons named as judgment-deb. ors in 
: certificate has no interest in the property on the 
tc of sale. 13 C.W.N. 750: 10 C.L.J. 201: 1 Ind. 
is. 197. 

__ ss. 10, 19 (2) and 21— Sale under Act — Right 

i. ■ MAn-corv ipo nf not I rc— Effcc f • 


A purchaser at a sale uuder the Act acquires the 
rights and interests of the judgment-debtors mentioned 
in the Collector’s certificate. Non-servicc of notice 
upon the judgment-debtors invalidates the sale and 
the original owners can recover ihc properly within 
12 years from that date if at all dispossessed. Return 
of the serving officer stating that notices have been 
served producing receipts of the judgment-debtors is 
prima facie proof of due service. 18 C.L.J. 628: 18 
C.W.N. 766: 22 Ind. Cas. 95. 


PUBLIC DOCUMENT. See EVIDENCE ACT, SS. 65 
AND 74. 
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PUBLIC GAMBLING ACT (III OF 1867). See 
also BENGAL PUBLIC GAMBLING ACT. 

(As amended in 1929) — Applicability and 

scope. 

By Notification No. 26769-G . B., dated 30th September/ 
2nd October, 1933, the Governor-General in Council 
extended all the provisi' ns of ihe Public Gambling 
Act (III of 1867) as amended by the Public Gamb- 
ling Act, Punjab amendment, 1929, to the Cantonment 
of Ambala. By another Notificition No. 6556-S, 
dated 25th September. 1934/ Military, the Governor- 
General in Council excluded, inter alia , from the limits 
of the Ambala Cantonment, Sadar Bazar Area with 
effect from 1st October, 1934— the area in which the 
common gaming house was situated and where the 
accused was arrested on 6th July, 1935, while carrying 
on the act of gambling. The question to be decided 
was whether by the exclusion of Sadar Bazar from the 
limits of Ambala Cantonment, the earlier notification 
still applied to Sadar Bazar or not : 

Held , that the clear intention of the earlier notifica- 
tion was that, it would apply to the limits of Ambala 
Cantonment which were in existence at the time of 
commission of the offence and not to the limits exist- 
ing at the date on which the earlier Notification 
was published. (1936) 38 P.L.R. 432. 

Certainty of profits -U.P. Act (1920)-Mere 

expectation of profit sufficient. 

In order to bring the case under the Act it is not 
necessary to prove that profit is certain 'otesull.A 
mere expectation of profit would suffice 101 Jg- 
474 : 49 All. 562: 25 A.L.J. 346: 8 L.R.A. (Cr ) 13. 
28 Cr. L.J. 442:7 A.I.Cr.R. 487. A.I.R. 19-/ At. 

^-First offender— Conviction under— S. 562, Cr. P. 
Code, does not apply. . , „ 

d S - 18 nlr G s am 562 n8 Cr AC p SSfeSSt £$& ' « 

Sat seclion has no application to a conviction under 
gp bli "6 8 67 AC, 24 Z'tA M ^ Oudh. 

——Gambling and betling-Distinction be '" cc "; 
is broughtTnto 

IS nrougnii v 7 difference between gaming and 
Per Stephen J. jne 0 thc ©vents on which 

betting depends on thc n ^ ^ ° s brought about solely 
the bet is made. If he event * » bcttjng on it IS 

for the purpose of being oei popuIar and not the 

5£x ftlrsw? it “ ” ” * 

Gambling instruments-Co.ns-Cowr.es. 

^ • ,n,i rmvries are not necessarily implements or 
Coins and cowries a e . instrumen is of gaming 

gambling bu * fj*ey of the Gambling Act (II B.C. of 

1867) n ift h hey^ found to be used for that purpose. 

(1901) 5 C.W.N. 503. 

. #c nf ac cused— Magistrate issuing warrant 
Ac7u^d may examine as witness-Magistrate not to 

‘ ly :„ accusod under the Act has the right to examine 

him wZ was thebtfornvition 3S 

& W 521: sTK 42?f 24 Cr. L.J. 633: A.I.R. 1924 
Lah’. 247. 


‘Ring game’, conduct of. 

The conduct of a ring game is not an offence under 
the Gambling Act. 6 C.L.J. 708, Rel. on. 40 Cal. 
702: 17 CW.N. 883: 14 Cr. L.J. 452: 20 Ind. Cas. 
612. 

Ss. 1 (ii) and 3 — Scope — Single user of house for 

gaming purposes — If sufficient. 

The definition of “Common gaming house” in S. 1 
07) of the Public Gambling Act does not place any 
words of limitaiion on the user, and a single user of 
a h< use for gaming purposes is within its purview. 
It is, therefore, not necessary to prove habitual user 
fora conviction under S 3 of the Act. I.L R. (1948) 
Nag 838: 1949 N.LJ. 209: A.I.R. 1949 Nag. 58:50 
Cr. L.J. 174. 

Ss. 1 and 4 — Place in front of small panstall In 

which customers usually stand is common gaming house 
if so used. 

Where a pan stall is small, the area in front of it in 
which customers usually stand should be included in 
the definition of “common gaming house” when the 
place is so used. A.I.R 1941 Nag. 16: 1940 N.L.J. 
297 : 42 Cr L.J. 32: 190. Ind. Cas. 764. 

Ss. 1 and 3 (as amended by C.P. Act III of 1927) 

Common gaming house, meaning of— Evidence that 

gambling with cowries was going on in house — 
Conviction. 

The definition of “common gaming house” in S. I of 
the Public Gambling Act as amended by C.P Act III 
of 1927 falls under two heads according to the nature 
of the gaming. The first head includes gaming on the 
market price of cotton and other commodities, stocks 
or shares and on the occurrence or non-occurrence 
of rain, etc. In these cases, any place in which such 
gaming takes place or where instruments of 
gaming are kept or used is termed a ‘common 
gaming honse’. But in the case of any other form 
Sf gaming the definition requires that the place should 
be one in which any instruments of gaming are kept or 
used for the profit or gain of the person owning, 
occupying, using or keeping such house or place. 

Where there is evidence that cowries and money 
were seized and that gambling with cowries was 
actually witnessed by the Police before they broke in 
and the cowries were obviously being used as instru- 
ments of gaming and thc game which was being 
played was called “Suraiya”, the convictions under 
S. 3 must stand. A.I.R. 1936 Nag. 138: 37 Cr. L.J. 
586: 162 Ind. Cas. 268. 

S. 1— Common gaming house — Government Office 

used for gambling. 

A Government Office cannot escape the definition 
of a common gaming bouse when t«ic persons gambling 
there and receiving profit out of the gambling used 
the place for such purpose. 108 Ind. Cas. 568: 26 
A L.J. 400: 9 A.I.Cr.R. 270: 9 L.R.A. (Cr.) 38: 29 
Cr. L.J. 448: A.I.R. 1928 All. 215. 

S. I— “Gaming”— What is. 

Under S. 1 . ‘gaming’ includes wagering or betting, 
and ‘common gaming house’ includes in the ca^e of 
gaming on occurrence of rain or other natural event, 
any enclosure, space, etc., in which such gaming takes 
p’acc. It is not possib'c to interpret gaming on the 
occurrence or non-occurrcnce of rain or other natural 
event as including betting on the number of cotton 
carts that would arrive the following day in the com- 
pound of a cotton market. 1939 N.L.J. 401. 
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S. 1 — ‘Instrument of faming’ meaning of — U.P. 

Public Gambling Act (1 of 1925), S. 2 (1)— Evidence 
Act, S. 114. 

Under the Public Gambling Act, anything which 
assists gaming or which is used for the furih-rarce of 
gaming would be instruments of gaming and, it is not 
possible to give an exhaustive list of such articles. 
It will be necessary in a given case to consider the 
artie'ein question with reference to the game that is 
played. Where, on raiding a house, besides recovering 
certain slips of paper which were found to be instru- 
ments of gaming, two witnesses deposed to the effect 
that they staked mon;y and the stakes had been accepted 
by the accused, it can be concluded that the instru- 
ments of gaming were kept or used for such purpose. 
A.I.R. 1933 All. 554: 1933 A.L.J. 1254; 34 Cr. L.J. 
1244: 146 Ind. Cas. 293. 


S. 1 — Instruments of gaming — Books of record — 

Examples. 

Bjioks used for the purpose of registering cr record- 
ing any gaming transaction would fall within the 
definition of ‘instruments of gaming”. 6 Bom L.R. 
249: 29 Bom. 264 and 40 Bom. 263, Rel. on. A 
register or record of transactions in American Futures 
was held to be an instrument of giming. So also 
a book which contained register or Kacha Khandi 
transaction and Teji Mandi transaction. 24 Bom. 
227, Re!, on. 116 Ind. Cas. 251: 53 Bom 367:31 
Bom. L.R. 158: 30 Cr. L.J. 595: 12 A.I.Cr.R. 466: 
A.I.R. 1929 Bom. 157. 

S. 1 — Instruments of gaming — Satta papers 

Advertisements and accounts of. 

When the shop owned by ihe accused was raided, 
satta papers were found, and when the house was raided, 
advertisements of the satta gambling were found and 
accounts of the satta gambling. 

ITchl, that such papers were instruments of gaming. 
A.I.R. 1924 All. 338, Foil. 101 Ind Cas. 474: 49 All. 
562: 25 A.L.J. 346: 8 L.R. A. Cr. 75: 28 Cr. L.J. 
442: 7 A. I Cr R. 487: A.I.R. 1927 All. 480. 

S. 1— U P. Act of 1917 — Cauris— Instalments of 

gaming. 

Cauris will fall within the definition of instruments 
of gaming. 90 Ind. Cas. 713: 2 O W.N. 638: 12 

O.L.J. 646 : 26 Cr. L J. 1609: A.I.R. 1925 Oudh 
674. 


S. 1— Instalments of gaming— Code telegrams to 

settle differences — If amount to — U.P. Act of 1917. 


Telegrams and documents which enabled gamblers 
to set lo differences but could not be deciphered are 
not implements of gaming within the meaning of the 
Act such as, if found in a house, would enable a 
Court to presume that the house was a common giming 
house. 76 Ind. Cas. 28: 25 Cr. L.J 2: 4 
L.R. A. (Cr.) 97: 21 A L.J. 318: A.l R. 1923 All. 
386. 


S. 1 — Interpretation— “For the profit or 8 s } 111 ®* 

— “Instruments of gaming” — "Common gaming nous 
— Explained 

The words “for the profit or gain of” used in the 
section cannot be read as meaning “fi r the purport 
of carrying on the gaming”; "instruments ot gamu g 
include articles used as a meins or appurten- 
ance of, or for the purpose of carrying on, or 
facilitating gaming. The words “common gaming 
h ousc” cannot be interpreted to mean a house in 


which articles used as a means or appurtenance 
of, or for the purrose of carrying on, or facilitating 
gaming are kept or used for the purposes of carrying 
on or facilitating a gaming. 65 Ind. Cas. 852: 20 
A.L.J. 218: 23 Cr. L.J. 196: A.I.R. 1922 All. 
61. 

Ss. 1 and 3 — ‘Place* meaning of. 

A bullock-run surrounded by low wall of loose 
bricks is a place within the meaning of the Act. 
38 All. 47: 13 A.L.J. 1070: 16 Cr. L.J. 826: 31 Ind. 
Cas. 1002. 

S. 2 — Extension to territories — Gambling on 

Benares side of mid-stream no offence. 


By a Government Notification the Gambling Act 
was extended to the north bank of the Ganges. The 
gambling took place in a boat which was on the 
Benares side of the mid-stream of the Ganges 


Held, that no offence was committed because the 
gambling took place outside the area to which 
Act applies. 88 Ind. Cas. 5: 23 A.L.J 457: 26 Cr. 
L.J. 1061: 6 L.R. A. (Cr.) 144: A.I.R. 1925 All. 
518. 


S. 3. 

Synopsis. 


1. Gambling in Diwali. 

2. Grounds and legality of conviction. 

3. Joint trial and joinder of charges. 

4. Meanings and interpretation of. 

5. Offence under. 

6. Scope. 

7. Sentence. 

8 . Miscellaneous. 

1. Gambling in Diwali. 


— S. 3— Gambling in Dewali. 

Gambling in Dewali should not be considered to be 
offence; but the law will not countenance gambling 
en ai Dowali if it is in contravention of the Gamb- 
ia Act. Where the only evidence that anything was 

me in contravention of the Act was that 

the he use had in front of him a small pot comain- 

ga few annas and there was no reason 10 suppose 

at the sum represented his Profitsor tha 

lat is known as ‘nal* and the sums staked were 

lite trifling: 

Held that it was only a case of Dewali Gambling in 

_S 3— Dewali gambling-Raid on-Undersirable. 

“was xavb * s sxss 

I r. 1930 Oudh 403: 7 O.W.N. 757: 128 Ind. Cas. 

i . 

S. 3 — Gambling in Diwali. 

The presumption raised by the Act is not as strong 
hen the gambling takes place openly on the Dewali 
vision as when it takes place at other times in a 
Wa.e house. 71 Ind G»l 62: 25 OC. Ill: 9 O. 


Ss. 3 and 4 — Common gaming house — Gambling in 

Diwali. 

A person simply allowing the uso of his house to 
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gamblers, during a Dipavali festival without any 
idea of demardirg rent etc. cannot be said to keep 
a common gambling house within Ss. 3 & 4 of Pub- 
lic Gambling Act. 20 Cr.L.J. 283: 1 UP.L.R. (HC ) 
22: 50 Ind. Cas. 171 (All). 

2. Grounds and legality of conviction. 

S. 3— Ground s for conviction— Accused must be 


owner, occupier or having use of place. 

For the purpose of conviction it is not suffcient to 
say that an accused used a house for the purpose of 
gaming. It should be proved that the accused is 
the owner or occupier or a person having the use ox 
the place alleged to be keptasa gaming house 
116 Ind Cas. 57:6 OWN 46 30CrLJ. 557. 12 
A.I.Cr.R. 437: A.I R. 1929 Oudh 151. 

Ss 3t 4 — Offences distinct— Con viction se- 
parately under both sections— Not illegal. 

The two offences under Ss 3 and 4 may be inter- 
dependent but they are distinct offences and one can 
not be said to overlap the other. It is not "legal 

to convict an abused under the two sc ions sepa- 
rately. 120 Ind. Cas. 266: 31 Cr L.J. 35. 19 0 AX J. 
229: 13 A I.Cr R. 1?8: 11 L.R.A (Cr.) 21. 1929 Crx. 

665: A.I.R. 1929 All. 937. 

S. 3-Conviction not vitiated if based on 

legal evidence. 

g B-ri h 

§ 3— Taking commission irrespective of re- 
sult discount from winners — If commission. 

It must be established that owner or occupier takes 
a fixed commission which is irrespective of the resul 
thf' earning or at the outside, that he manipulate 

the condition in such manner lhat he c e an “' rc ^fah 

SS' are not* 1 such^as °to^make 'the «m- 

possible Discount from winners is not commission. 

Merely finding implements of gaming in the house 

tr t,. 

297: A.I.R. 1923 All 192. 

Ss 3 and 4— Conviction under — Money 

ss. J “ _ f orcused whether can be 

found on persons of accuseo, 

confiscated. 

T - law 

money found or i the perso 41 A „ 366: 17 A. 

£ L d J U 36 C 8 r f U.P.L.R (H.C ) 161:2. Cr. L.J. 442:54 
Ind. Cas. 250. 

Ss 3 a nd 4— Fine— Distribution of among 

Police. 

Conviction under Ss. 3 and 4 for gambling in a 
temporarily constructed shelter is irregular. An ir- 
regular conviction by a Magistrate under the Act Ss. 
3 & 4 ought to be set aside in revision. A Magis- 
trate has no jurisdiction to distribute the fine levied 
among the witnesses and the Police. -0 Cr. lj. 
303: 50 Ind. Cas. 351 (All.). 


3. Joint trial and Joinder of charges. 

v,. 3 — Offences under both sections — In 

terdependent and complementary — Joint trial 

Valid. 

No cast iron rule of law can be laid down on the 
question as to whether the keeper of a gambling den, 
if he frequents the said den and gambles there, could 
not be said to do so in the course of the same tran- 
saction within the meaning of S. 239. Cr. P. Code. 
The words “same transaction” are not defined in 
the Code. The offences under Ss. 3 and 4, Public 
Gambling Act, are interdependent and “are the com- 
plements of one another.” A Court, therefore, is 
justified in trying two accused persons under Ss. 3 
and 4 in the course of the same trial. 5 P.W.K. 
1910 and 35 P.R. 1914 (Cr.), not Foil. 120 Ind. 
Cas. 266: 1930 A.L.J. 229: 31 Cr. L.J. 35: 13 A. 
I.Cr.R. 138:11 L.R.A. (Cr.) 21: 1929 Cr.C. 665: 
A.I.R. 1929 All. 937. 

S. 3— Joint trial— Not illegal. 

The trial of a person under S. 3, along with a 
number of other persons found in the gaming house 
under S. 4 is not illegal. 6 P.R. 1 91 9 i£r.) and 
A.I.R. 1922 Lah. 458, Foil. 104 Ind. Cas. 441. 
28 Cr.L.J. 825: A.I.R. 1927 Lah. 699. 

o 3—0 (fences in the same transaction— 

a • . • a 


— i ^ ^ — — — 

Joint trial therefore justified. 

It is always necessary to justify 
to point out the provisions under which it can be 
held. The separate trial is the rule, the joint trial 
is the exception. A joint trial is justified only ^if 
the persons tried together were accused of different 
offences committed in the “same transaction . 

The offence of keeping the gaming house and the 
offence of using it, both appear to be » offences com- 
muted in the same transaction 71 Ind. Cas 507. 
20 A.L.J. 967: 24 Cr L.J. 156: A.I.R. 19-3 All. 

88 . 

§ 3 of keeper and person found — Legal. 

The joint trial of the keeper of a common gaming 
house and of other persons being found msuch a 

house is not illegal. 68 . 3 L h * 359 * 

23 Cr.L.J. 621: A.I.R. 1922 Lah. 468. 

Ss 3 a nd 4— Joint trial— Punishment— Na- 
ture of. 

The keeper of a gaming house and the players 
1 herein may be jointly tried as persons accused of 
different offences committed in the same transaction. 
The wording of Ss. 3 & 4, where, contrary to rule, 
the punishment of fine proceeds the alternative of 
imprisonment, suggests that primarily fine should be 
uTed as the mode of puishment and .mpnsonment 
awarded in aggravated cases only. An offence un- 
dcr S 3 is more serious than one under S. 4. 9 N. 
L R 68: 14 Cr.L.J. 293:19 Ind. Cas. 949. 

Ss. 3 and 4— Mis- joinder of charges. 


A oerson charged under S. 3 should not be tried 
w ifl. persons charged under S 4 5 P.W.R. (Cr.) 

1910: 1 1 Cr.L.J. 211 : 5 Ind. Cas. 7-0. 

4. Meanings and interpretation. 

c 3 “Dara” gambling, what is — Failure to 

commodity in respect of which gambling 
was goingon, if fatal to prosecution. 

“Dara” gambling is a well-known, and specified 
fcnri of “ Sutta ” gambling. “Dant" gambling has 
no connection whatever with the price of any commo- 
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dity. The failure on the part of the prosecution to 
prove by definite evidence, the commodity in respect 
of which the gambling was going on is not a fatal 
defect for sustaining a conviction undes S. 3. A. 
I.R. 1941 All. 330:1941 A.L.J. 421: 1941 A.W. 
R. 220:1941 O.W.N. 794:42 Cr.L.J. 864: I.L. 
R. (1941) All. 576:196 lnd. Cas. 434. 

Ss. 3, 4— Petting in master’s shop by ser- 
vant — Master beyond range of sb"p at time of 
betting — Master must be given benefit of doubt 
— Pan stall very small — Area where customers 
usually stand if “Common gaming house.’’ 

Although it is quite possible that the master knew 
all about the betting which was being conducted by 
his servant while managing nis master’s pan stall, 
still the other possibility is there, that the servant 
was doing so without his master’s knowledge, and 
where the prosecution has not rebutted that possibi- 
lity and the master at the time of the betting was 
beyond the range of the pan stall and its immediate 
surroundings which could be dengnated a common 
gaming house and there is also nothing definite to 
prove his knowledge which is an essential element 
of S. 3, he must be given the benefit of the doubt 
and acquitted. 

When th; pan stall is a small structure and cus- 
tomers never actually enter it as there is no room 
for them, but they stand in front cf it, the area in 
whicn customers usually stand should be included 
in the definition of “common gaming house” when 
the place is so used. A. I.R. 1941 Nag. 16: 1940 
N.L.J. 297:42 Cr.L.J. 32:190 lnd. Cas. 764. 

S. 3 (as amended by C.P Act III of 1927) 

— ‘Place’, whether can be a public Road. 

Under S. 3 as amended by the C.P. Act. No. Ill 
of 1927, an attempt has been made to bring^ that 
section in o conformity with the definition of “com- 
mon gaming house” in S. 1. 

The word ‘place’ in S. 3 of the Public Gambling 
Act cannot be so construed as to embrace the whole 
of a public thoroughfare. 


over a coin they keep the coin. The coins ranged 
from one anna to a rupee : 

Held, that this enclosure could not be described as 
a “common gaming house”, nor the table as an “in- 
strument of gaming”. Even if technically it could 
be so described, this was clearly a case of de minimis 
non-cural lex , a principle of law well rec< gnied by 
Courts in India and enunciated by S. 95, Penal Code: 

Held, also that this type of game, when played for 
such small prizes, was not the mischief aimed at by 
the Public Gambling Act. A. I.R. 1935 Lah. 225: 36 
Cr.L.J. 1258: 158 lnd. Cas. 65. 

S. 3— Game of skill or chance — Dart game 

and roll-up or table game 

In the dart game conducted by the accused there 
was a target divided into different coloured half inch 
squares each numbered from 1 to 10. The squares in 
the horizontal rows were numbered 1 to 10 in sequence, 
but the verti al rows did not contain the numbers 
arranged in their sequence, the numbers being scat- 
tered about the b ard haphazard. The player was 
given 5 darts, and if he put one of these darts 
into one of the squares bearing the number on 
which he had staked, he got twice his stake back. 
The darts which were of varying weight and length 
were thrown from a distance of about 12 feet in a 
bad light, and the numbers were not distinguish- 
able except by persons with keen eyesight: 

Held, that the dart game was a game of chance 
and was not intended to be anything else. 

In the roll-up or table game, the player rolled 2 
resilient rubber balls up to the far end of the 
table where there were 13 shallow cups numbered 1 
to 13. The sum of the numbers of the 2 cups m 
which the balls evcntual'y settled was the players 
score and it was open to him to bet that he would 
score 6 or under or 7 or 8 and over. If he success- 
fully staked on 6 and under of on 8 and over, 
he presumably got twice his stake back, and if he 
successfully staked on 7, he got a higher reward: 


‘A place’ must be a definite area so marked out 
that it can be found and recognized. A public 
street is not such a place. A. I.R. 1937 Nag. 102: 38 
Cr.L.J. 694:169 lnd. Cas. 36. 

# ._Ss. 3,1 (as amended by C.P. Act 111 of 
1927 . 


Held, that the element of chance in the roll-up 
>r table game was greater than in the dart game. 

It is impossible to lay down any hard and fast 
•ulc for distinguishing between games of chance 
and games of mere skill. A I.R. 1934 Na^. 225. 36 
r> I I. 60:31 N.L.R. 24: 152 lnd. Cas. 202. 


Act III 

includes 


of 

a 


‘Common gaming house*, meaning explained 
Evidence that gambling with cowries was going on 
in house — Conviction under S. 3 is proper. A. I.R. 
1936 Nag. 138:37 Cr.L.J. 586:162 lnd. Cas. 

268. 

Ss. 3, 4 (as amended by C.V. 

1927)— ‘Common gaming house’, if 

public road. 

The definition of common gaming house’ in the 
Act as amended by the CP- Amending Act III of 
io27 is wide enough to include a public road. A. 
I.R. 1936 Nag. 78: 37 Cr.L.J. 588: I.L.R. (1936) 
Nag. 89: 162 lnd. Cas. 332. 

Ss. 3, 4 — ‘Ring game’ — S. 95, Penal Code. 

In an enclosure erected for a variety entertain- 
ment, one of the items was the ring game. This 
was a game where the public may, if they so desire, 
try to throw brass rings, which they buy Irom the 
management at four to the anna, over small coins 
on a board. If they succeed in throwing a ring 


5. Offence under. 

S. 3 (as amended in CP J-Applh»Mity 

—“Common gaming house”—' Offence g 

ing — Essentials of— Single user— Sufficiency 

Ss. 1 (il) and 4. 

Before a man can be convicted under S^of 

the Public Gambling Act, ot . kc * p, "® f t f,at the 
gaming house”, there must be P . usc 

money collected has nal was man collects 

or profit. From the mere fact that f ™ n d c °; ,c< £ 
money which may legitimated be mfeiTcd t 
nal money, it docs not follow that he docs so i 
his own use. But the fact tha nal n « 
being colic. 'ted and that the person was P«V" 8 lhe 
gaming with cards would be enough j (/,*) 

place. “Common gaming house un of the 

and that would bring the case under 


Act- 


It is not necessary that there should be proof 
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of a “habitual’* user of the place as a gaming place. 
A single user would be sufficient under S. 3. I.L.R. 
(1948) Nag. 838 1949 N.L.J. 209: A.I.R. 1949 Nag. 
58: 50 Cr. L.J. 174. 

S. 3 — Offence under, essentials — Accu ed not proved 

to be habitual frequenters of the particular site. 

In the case of a public place used as a gaming house, 

S. 3 would apply to a man who habitually used that 
spot, has his regular seat or stand there, but not to a 
casual gambler whether he handed over or accepted 
the money staked. Where there is nothing to show 
that the implications of S. 3 have been clearly put to 
the accused, nor is there anything to show that they 
are proved to have been habitual frequenters of this 
particular spot, a conviction under S. 3 is not proper. 
A.I.R. 1936 Nag. 78: 37 Cr. L.J. 588: I.L.R. (1936) 
Nag. 89: 162 Ind Cas. 332. 


Ss. 3 and 4 — Offence under — Keeping a common 

gambling house — Facts necessary to constitute offence. 

To sustain convictirn for keeping a common gamb- 
ling house the prosecu’ion must pro\e not only that 
he owned the house, or was the occupier of it and 
that the instrumen’s of gambling were kept or used 
in it, but that they were kept or used for his profit or 
gain. Where a house is not proved to be a common 
gaming house the presence of other persons therein will 
not raise a presumption, against them and even if it 
were one, no presumption will arise against such 
persons unless it can be shown that gambling was 
going on at the time when they were present. 16 A. L.J, 
760: 19 Cr. L J. 958: 47 Ind. Cas. 810. 

6. Scope. 

Ss. 3, 4 — Scope. 


-S. 3— Offence under — Chance of loss extremely 


Tare — Offence complete. 

Where from the method of business carried on, the 
chance of loss to a booth-keeper is extremely rare and 
almosi nil, the offence of keeping common gambling 
house is complete. A I.R. 1924 All 338, Foil. 86 Ind. 
Cas. 808: 23 A.L.J. 185: 26 Cr. L.J. 872: 47 All. 405: 
A.I.R. 1925 All. 309. 

S. 3— Offence under— Manipulation to avert loss — 

Offence— Proof by prosecution. 

Where by the use of balls of paper the accused so 
manipulated the condit ; ons of the game that he could 
not possibly lose, teM, that the offence of keeping a 
public gaming house was committed. The words * used 
for the benefit or gain of the person owm-g the house 
require strict proof by the prosecution who must show 
that the owner or occupier takes a fixed commission 
irrespective of th : result or so manipulates the conditions 
that he cannot possibly lose. 81 Ind. Cas. 438: 22 
A L J 249: 5 L.R.A, (Cr.'i 33- 46 All. 447: 25 Cr. L.J. 
902: A.I.R. 1924 All. 338 (F.B.). 

S. 3— Offence under. 

Merely finding implements of gaming in the house 
docs not justify conviction. 20 218. Foil. 76 

Ind Cas 969: 21 A.L.J. 36: 45 All. 258. 25 Cr. L.J. 
297: A.I R. 1923 All. 192. 

s 3 S'ims set apart for hose minsferiog to com- 

forts— Not advantage to keeper. 

The mere fact that small # sums are set aside for 
remunerating those who minister to the comfort of 
the* persons assembled, does not show that such pay- 
ments represent any advantage whatsoever to the peram 
occupying or keeping the premises. 6- Ind. Cas. 322. 
22 Cr. L.J. 498 (Nag.). 

Ss 3 4 and 6— Offence, necessary elements of— 

Levying of Commission. 

Where certain persons, about 42 in number, were 
found in the house of a respectable Hindu gentleman 
on the day after the Divali festival indulging in a 
common friendly amusemen- and -he idea of making 
a profit by levying a commission was not present io 
the mind of the owner of the house. H -Id, that the 
necessary elements constituting an orrcnceundcrS 3 
and were not mi c out. 20 O.C. 4. 4 O.L.J. «». i» 
Cr. L.J. 494: 39 Ind. Cas. 334. 


The offences under sections 3 and 4 are different 
offences. The offence under section 3 is that the 
owner on occupier opens or keeps the house as a 
common gaming hruse. He may do this without him- 
self taking part in gaming there under S 4. 81 Ind. 
Cas 186 II O.L.J. 347: 26 Cr. L.J. 698: A.I.R. 1924 
Oudh 403. 


7. Sentence. 

S. 3 — Sentence— Conviction under both sections — 

Cumulative sentence improper. 

It is not proper to convict the accused person under 
the two sections and pass a cumulative sentence on 
one count on'y. 120 Ind. Cas. 266:31 Cr. L.J 35: 
1930 A.L.J. 229- 13 A I. Cr. R. 138:11 L.R.A. (Cr.) 
21: 1929 Cr.C. 665: A.I.R. 1929 All. 937. 

8. Miscellaneous. 

Ss. 3, 4 — Miscellaneous. 

A search under the Gambling Act is not covered by 
the provisions of S. 103. Criminal P.C A.I R. 1934 
Oudh 90; 35 Cr L.J. 397: 11 O.W.N. 62: 9 Luck. 355: 
147 Ind. Cas. 317. 


S. 4 — Essen'ials for conviction — Arrest in gambling 

house not necessary— Proof of persons sufficient. 

In order to sustain a conviction under S. 4 it is not 
necessary that the person produced against should have 
be*n ac ually arrested in ihc gambling house in ques- 
tion but it is incumbent on the prosecution to prove 
t» at he was actually seen in the house The mere fact 
that the person proceeded against was seen going 
from the direction of the gambling house to his own 
house is insufficient. 31 P.L.R. 184: A.I.R. 1930 Lab. 
314 . 


Ss. 4 and 6 — Essence of the offence of gaming 

or gamblng— Gambling on the festive occasions — I X an 
offence, in the absence of p oof of gaming for profits 
oi gain. 

The essence of the offence of gaming or gambling 
under S. 4 of the Public Gambling Act is gambling 
lor profit. If there was no profit being made by any 
one either owning the house or participating r the game 
the act will not fall wiihin the mischief of S. 4 Hence 
whereon festive occasions like Dcevali or Deothan 
Ekadashi, people honestly believe that gambling is 
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permissible, they would be presumed to be there not 
for the purpose of making profit themselves or allow- 
ing others to do so but only gambling for the sake 
of gambling. If the prosecution wants to prove hat 
there was gain, it is for them to establish the affirma- 
tion and not for the accused to prove the negative. 
1946 A.L W. 365. 

S. 4 — Ingredien:s of offence — Friendly games of 

cards in private house on Diwali night — Offence. 

It is a mis'ake to assume that gambling per se is 
an offence under the Gambling Act. It is only gam- 
bling in a common gaming h» use, as defined in the 
Act, that is made an offence under S. 4 of the Act. 
Where several persons merely met together on a Divali 
night in the house of one of them for a friendly game 
of cards there, that would not constitute as offence 
under the Act. 4 A.I. Cr. D. 189. 


1938 Lah 631: 39 Cr. L.J. 856: 40 P.L.R. 916: 177 Ind. 
Cas. 298. 

Ss. 4, 3 — Search law applicable. 

Section 103, Criminal P.C., does not apply to searches 
made under (he Public Gambling Act. This question 
has a bearing on the character of the witnesses who 
anpear for the prosecution in cases under the Act. 
They need not be residents of the locality and they 
need not even be respectable. Such witnesses are not 
accomplices and their evidence does not require corro- 
boration, though it should be submitted to careful 
scrutiny. If the evidence as such is acceptable, it should 
not be disregarded, A I.R. 1937 Nag. 251 : 38 Cr. L.J. 
702: 169 Ind. Cas. 42. 

Synopsis. 


S. 4 — Satta gambling on public road — Offence. 

Where two persons accepted money for satta gamb- 
ling and the gambling was taking place on a public 
road and they are found present there for the purpose 
of gaming, they are guilty of an offence under S. 4. 
A.I.R. 1936 Nag. 78: 37 Cr. L.J. 588: I.L.R. (1936) 
Nag. 89: 152 Ind. Cas. 332. 

Ss. 4 and 8— Gaming house, being found in — For- 
feiture of money found in the house. 

On a conviction for being found in a gaming house 
under S. 4 of the Gambling Act an order for forfeiture 
of the money seized in the house is legal under S 8, 
41 All. 272: 17 A. L.J. 64 : 20 Cr. L.J. 133: 49 Ind* 
Cas. 165. 


S. 4 — Interpretation— “Found”— Meaning of 


4 C 


“Found” in section 4 docs not necessaiily mean 
found in the course of a lawful search by the police” 
or “arrested in the course of such search. 62 Ind. 
Cas. 332: 17 N.L.R. 59: 22 Cr. L.J. 508: A.I.R. 1921 
Nag. 118. 


S 4 — Presumption — Cauris found on search— Pre- 
sumption as to place and persons found— How rebutted. 

Where at the time the accused’s house was searched 
under (he provisions of S. 5 of the Public Gambling 
Act, cauris were found therein. 


Held that there is a presumption that the house was 
used as a common gaming house and further that the 
persons found therein were there present for the pur- 
pose of gambling and that within the presumption is 
included the ingredient that the accused kept or used 
the hou c for profit or gain, and that, that presuniftion 
would be rebutted if the object of the persons was 
merely to indulge in a common friendly amusement, 
with a view to pass time, the idea of making any gain 
being entirely foreign to the m i nd o f t he c n tire party. 
20 O C. 4. Foil. 90 Ind. Cas. 713: 2 O.W N. 638. 1- 

O.L.J. 646 : 26 Cr. L.J. 1609: A.I.R. 1925 Oudh. 674. 


S. 4 — Scope. 

The only crime under the Public Gambling Act is 
being found in ihe place where gambling : is eoing on, 
an 1 under the Act it is no offence to gamble in a public 
place as long as you arc not found doing it. I ersons 
n t found in the place where gambling was going on 
cannot be convicted under S. 4 of the Act. A.I.R. 


1. Credible information. 

2. Presumption. 

3. Procedure. 

4. Search warrant. 

5. Search without warrant 

6. Seizure of money found on person. 

1. Credible information. 

S. 5 — Doty of Magistrate in issuing search warrant- 

It is not necessary that the warrant issued by a 
magistrate to search the house should be filled up by 
him or his clerk. All that the Magistrate has to do is 
to satisfy himself that there is credible information that 
the house is being used as a common gambling house 
A I.R. 1945 Nag. 216: 1945 N.LJ. 237: I.L.R. (1945> 
Nag. 649: 47 Cr. LJ. 148: 221 Ind. Cas. 292. 


S. 5 — Warrant— Validity— Magistrate, if bound ta 

make inquiries. 

The mere fact that the warrant under Public Gamb- 
ling Act dies not specify the boundaries of the house 

to be searched, does not make the warrant invalid, if 
the house is described by the name of the occup.cror 
the owner. 


The Act does not require an enquiry. All it requires 
is that the Magistrate should have credible informa- 
tion. He makes an inquiry if he thinks it to be neces- 
sary but he is not bound to do so. A.I.R. 1938 All. 
252: 1938 A.LJ. 222: 1938 A W.R. 147: 39 Cr. L.J. 
548: I.L.R. (1938) All. 422: 175 Ind. Cas. 233. 


g s> 5 t 6 — Warrant under, whether must state that 

it is issued on credible information. 

Section 5 merely requires that the warrant should be 
issued after the receipt of credible information. The 
fact that the warrant issued does not state that it was 
issued aficr the receipt of credible information does 
make the warrant invalid. As the Magistrate issues 
the warrant, he presumably thinks that the information 
is credible, though it would be belter if ihe firm of 
warrant reproduces the wording of the section. A.I.R. 
1938 Nag. 63: 39 Cr. L.J 55: I.L.R. (1939) Nag. 556. 
171 Ind. C ay. 1007 


S. 5— “Credible information*' — Meaning of — Sworn 

information unnecessary. 

Credible information includes any information 
which in the judgment of the officer to whom it 
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is given, appears entitled to credit in the particular 
instance and which he believes and it need not be 
sworn information. 7 P.R. 1882 Cr. (F.B.), Foil. 116 
Ind. Cas. 455: 30 Cr. L.J. 625: 1929 Cr. C. 312: 13 
A.I. Cr. R. 58: A.I.R. 1929 Lah. 720. 

S. 5— Credible information — Superintendent of 

Police certifying he had reason to believe — Warrant valid. 

Where the Superintendent of Pol ice issued the warrant 
and he signed it certifying that he “had reason to 
believe, etc.; the only interpre ation to be placed on 
the warrant is that the Superintendent of Police had 
reason to believe and therefore he acted upon credible 
information within S. 5. 96 Ind. Cas. 654: 7 Lah. 310: 
27 P.L.R. 466: 27 Cr. L.J. 990: 7 A.I. Cr.R. 14: A.I.R. 
1926 Lah. 459. 


S. 5 — Credible information as to actual gambling, 

how game is played and how toll is levied Necessary 
for search. 


To apply S. 6 of the Public Gambling Act, the pre- 
mises must be entered or searched under the provisions 
of S. 5 of that Act. The credible information, which 
the Police Officer must obtain before he can enter a 
place must show that the gambling is being carried on 
for the profit of the owner or occupier, and there ought 
to be evidence to describe either how the game itself 
was played, or how a toll, if any, was levied. A Police 
Officer is not at liberty to raid premises merely because 
a number of persons are collected to gamble there, 
and a conviction based on such information cannot 
be sustained. 62 Ind. Cas. 322: 22 Cr. L.J. 498 (Nag.). 


• K 5 Credible information. 

When a warrant issued under the section is duly 
signed and showsYm the face of it that it was issued on 
credible information it should be presumed that the 
Magistrate signing the warrant had such information. 

2. Presumption. 

o c nn .i f. ScoDe — Warrant under S. 5 — Officer 

Presumption under S. 6— If can arise. 

A warrant issued under S. 5 of the Public Gambling 
Act is a special warrant and not a general warrant of 
fearch as under the Cr. P. Code. The officer named 
in [he warrant is a d. legate of the Court and he can- 
not therefore legally delegate his authority to another, 
and he cannot endorse the warrant to another to exe- 
cute it If the warrant is executed not by the officer 
mentioned in it, but by another to whom .t is endorsed, 
the presump ion under S. 6,w,ll not arise. 49 Cr. L.J. 
150: A.I.R. 1948 Lah. 81. 

Ss 5 a nd 6-Issue of warrant-Regularity-Prc- 

sumption— Evidence Act, S. 114. 

Th * issue of a warrant under S. 5 of the Gambling 

Act beine a judicial act, there is the initial presumption 
Aei being a juai Evidcncc Act thal the Magistrate 

who'issued t h 0 warrant did so complying with the terms 

of the s^tion That being the case, the presumption 


set out in S. 6 of the Gambling Act would appiy. 51 
C.W.N. 284. 

Ss. 5 and 6 — Search warrant issued by authority 

specified in S. 5 on face of it regular — Presumption 
under S. 114, Illustration (e), Evidence Act, that 
authority acted on credible information can be drawn so 
as to attract S. 6 — Presumption is rebuttable— Mere 
production of warrant if sufiic*ent to prove credibility 
of information— Evidence of Police Sub-Inspector as 
to credibility of information if sufficient. 

Provided the warrant issued under S. 5, is on 
the face of it regular, the presumption, under S. 114, 
Illustration (e), Evidence Act, does arise; and the 
Court may presume that the officer issuing the 
warrant has acted on credible information and the 
presumption arising under S. 6 would arise if as a 
result of the ensuing search, the articles indicated 
in S. 6 are found. But the Court is not bound to 
raise the presumption under S. 114, Illustration 
(e). Evidence Act. The presumption is rebuttable 
and it is open to the Court in proper cases even 
when the warrant is in proper form to refuse to 
raise the presumption on good cause being shown. 
It is open to the Magistrate to hold, after hearing 
all the evidence, including such evidence as the 
accused may wish to lead that the mere issue or 
service of warrant in a particular case is not suffi- 
cient to give rise to the presumption that the 
house searched is a common gaming house merely 
because cards and other such instruments of gaming 
happen to be found therein. If it is shown that 
upon the whole information before the officer issuing 
the warrant, there was no reason to beieve that the 
premises searched were used as a common gaming 
house, for the profit or gain of some person connected 
with them, as owner or otherwise, it would be difficult 
to uphold the validity of the warrant, as laying down 
foundation for the presumptions mentioned in S. 6. 

If the Court chooses to draw a presumption under 
S. 114, Illustration (e). Evidence Act, regarding the 
credibility of ihe information on the basis of which 
the warrant under S. 5 was issued the mere production 
of a warrant might be sufficient to prove the credibility 
of the information and it is not incumbent upon the 
prosecution to place before the Court the nature of the 
information received. But if the prosecution depends 
in any particular case on the mere production of the 
warrant, it would do so at its own risk, because 
the Court may refuse to draw the presumption, in 
which case the probability is that the prosecution case 
would fail. 

If the prosecution does not choose to depend on 
the mere production of the warrant to prove the 
credibility of the information on the basis of which 
the warrant was issued the best evidence to prove 
the credibility of the informatic n would be that of the 
offrer to whom the alleged credible information had 
be n given. In most cases the officer concerned would 
be the Sub-Inspector of Police and bis evidence would 
be sufficient to meet the requirements of the law. 
A.I.R 1946 Lah. 26: I.L.R. (1945) Lah. 119; 223 Ind. 
Cas. 137 (F.B.). 

Ss. 5, 6. 10, 11— Warrant under S. 5 and not stating 

that it was issued on credible information— Presump- 
tion under S. 6 could be raised. 

The warrant under S. 5 received: “Whereas infor- 
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mation has been laid before me that the house of R. 

is used as common gaming house ” and then 

followed the operative part of the warrant. It 
was contended that this was illegal as the warrant 
did not state that the Magistrate was acting on 
credible infomiticn: 

fi Id, that it may be unfortunate that the fi rm 
of the warrant did not entirely follow the words 
of the section but it must be pr:sumed that Magis- 
trates arc aware of law and that no Magistrate 
would sign a warrant on information which he did 
not consider credible. The fact that the Magis- 
trate signed the warrant was sufficient guarantee 
that he was satisfied that he was acting on credible 
information. There was, therefore, no illegality 
in the warrant, and the provisions of Ss. 10 and 11 
could be invoked and the presumption under S 6 
be legally made. A.I.R. 1937 Nag. 396: 39 Cr. 
LJ. 85:1. L.R. (1939) Nag. 380: 172 Ind. Cas. 
182. 

Ss. 5, 10 — Presumption — Information that gambling 

was likely to take place in a house — Issue of warrant 
— Legality — Illegal warrant — Search witness, if can 
be examined under S. 10. 

Wh?re a warrant under the Act recites that in- 
formation was received that gambling was ‘likely 
to take place” in the house which was searched, not 
upon information that the house was being used 
as common gaming house, it is not in strict ac- 
coidance with the provisions of S. 5. 10 S. must 
be read strictly and if the warrant is not issued 
strictly in accordance with the provisions of the 
Act, then a person found in house when it is 
searched may not be examined under S. 10. 

The presumption that persons found on the pre- 
mises when a house is searched where there for the 
purpose of gaming only arises when the search 
is legal. When the search has proceeded upon a 
warrant which is not in compliance with S. 5, no 
pr. sumption arises ag iins: those found in the pre- 
mises. A.I.R. 1934 All. 524 35 Cr L J 873: 
1934 A.L.J. 680:3 A.W.R. 541: 148 Ind. Cas. 
1128. 

Ss. 5, 6 — Validity of search — Presumption. 

The presumption under S. 6 arises only if the 
house or room is entered or searched under the 
provisions of S. 5. 

Under S. 5, a Vfagistr'te may himself enter or 
authorise specified Police Officers to enter. But if 
he does not authorize any Police Officer but pro- 
fesses to take action himself, it is his duty to con- 
duct the search personally and if lie does not do 
so, but sends a Police Officer to conduct the search, 
S 5 is not duly complied with and the presumption 
under S. 6 docs not aiise. 

In cases like the present, where on the happen- 
ing of certain events a legal presumption is to he 
rai ed against the accused, it is the duty of the 
prosecution to prove that such events happened 
strictly as required by law. A.I.R. 1933 Lan. 
234: 34 Cr L J 252: 34 P.L R. 518: 141 Ind. 

Cas. 659. 

S. 5— Presumption about search— Information 

credible — P/esumpu<»n as to offic’al acts. 

If the warrant on the face of it shows that the 
issuing o ficer believed upon information which he 
considered credible that the house in que lion was 
b ing used as a common gaminghouse the presump- 
tion that the official acts were regularly performed 


applies and there is no authority in which it has been 
held that independent evidence of this fact must be 
produced at the trial. 81 Ind. Cas. 186: 11 O.L.J. 
347: 25 Cr. LJ. 698: A.I.R. 1924 Oudh 403. 

Ss. 5 and 6 — Presumption as to occupation— Issue 

of warrant. 

If there is a fair presumption under S. 6 that the 
person is the occupier or has the use of a room within 
S. 3 as a common gaming house the issue of a warrant 
is not illegal. 21 Cr. LJ. 442: 56 Ind. Cas. 234 (All.). 

Ss 5 and 4 — Search warrant illegal — Presumption. 

A warrant issued for ihe search of any house which 
the Police officer might think proper to search, is 
illegal. The result of such illegal search is that no 
presumption whatsoever can be drawn in accordance 
with the Act as is allowed to be drawn in the case of a 
legal search. 35 All. 1:10 A.L.J. 355: 13 Cr. LJ. 
832: 17 Ind. Cas. 576. 

Ss. 5 and 6 — Presumption. 

An irregularity in a search warrant issued under S. 5 
will not per se vitiate a conviction following the search 
if the conviction can be supported without invoking 
the presumptions under S. 6. But these presumptions 
only arise when a search has been duly made under 
S. 5. 6 N.L.R. 168: 12Cr.L.J. 28: 8 Ind. Cas. 1127. 

3. Procedure 

Ss. 5, 3, 4 — Offence under Act — Investigation and 

trial of off nces — Procedure. 

The Public Act contains no provisions regulating the 
invesrigating, inquiry into, or trying of of icnccs under 
that Act The ordinary provisions of the Criminal P. 
C.. will therefore, regulate the investigation and trial of 
such offences. 

In order that an offence may be cognizable offence 
within the meaning of S. 4 (/), Criminal P.C., it is not 
necessary that every Police Officer should have the 
power to arrest without warrant. The fact that under 
S. 5, the District Superintendent of Police has such 
power, makes an offence under Ss. 3 and 4 of that Act 
a cognizable offence. 

The Sub-Inspector of Police in Akola town, on the 
receipt of information that the accused Nagarmal 
habitually gambled on cotton futures by the road side, 
sent a man with marked coins to wager on a difference 
of figures and after the wager had been made, searched 
the accused, seized the coins, and arrested him The 
accused was then prosecuted on a challan ^presented 
by the City Police of Akola. The trial Court held 
that in the absence of any warrant under S. 5 of the 
Public Gambling Act, the proceedings were irregular 
an dischaiged the accused under S. 249, Criminal P. C.: 

Held, that the procedure adoped by the City Police 
was correct. Even if the arrest were illegal, the Court 
still had jurisdiction under S. 190 Criminal P.C., to 
take cognizance of the ofience.and the question whether 
the arrest was valid or not would not affect the ques- 
tion whether the accused was guilty or not. A.I.R. 
1941 N g. 338: 1941 N.L.J. 465: 43 Cr. LJ. 89; 

I. L.R. (1942) Nag. 426: 196 Ind. Cas. 869. 

S. 5 — Procedure in search — S. 103, Cr. P. Code, 

does not apply. 
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Where a warrant has been issued for search under 
S. 5, Gambling Act, S. 103, Cr. P. Code, is not 
applicable. A.I.R. 1922 Lah. 458, Foil. 120 Ind. 
Cas. 266=31 Cr. L.J. 35=1930 A.L.J.' 229=13 
A.I.Cr.R. 138=11 L.R.A. (Cr.) 21=1929 Cr. C. 
665= A.I.R. 1929 All. 937. 

4. Search warrant. 

;S. 5 — Warrant under — Omission to address 

particular police officer — Word ‘Common’ absent 
before ‘gaming house’— Effect on legality— Cr. P. 
Code, S. 537. 

A search warrant under S. 5 of the Public Gam- 
bling Act need not be addressed to one qr more 
particular police officers. The fact that the war- 
rant is not addressed to any particular police officer 
does not make it an illegal warrant. Nor would 
the fact that the word “Common” is omitted before 
the words “gaming house” in such a warrant make 
it an illegal warrant. The defect if any, is curable 
by S. 537, Cr. P. Code. 1918 A.W.R. (H.C.) 
142=A.I.R. 1948 A. 428=1948 O.A. (H.C.) 

142=1948 A.L.J. 532=49 Cr. L.J. 710. 

S. 5 — S e arch warrants — Endorsement. 

Warrants issued under S. 5 of the Act may be 
endorsed in accordance with the provisions of S. 

79, Criminal P. C. A.I.R. 1945 Nag. 216=1945 
N.L.J. 237=1. L.R. (1945) Nag. 649=47 Cr. 

L. J. 148=221 Ind. Cas. 292. 

S. 5 — Description in warrant adequate to 

identify place— Non-mentioning of boundaiie s is 

immaterial . t 

If the description in the warrant is otherwise ade- 
quate to identify the place without ambiguity, it is 
immaterial that the boundaries are not given. A. 

I. R. 1941 Nag. 16=1940 N.L.J. 297=42 Cr. L. 

J. 32=190 Ind. Cas. 764. 

— S. 5 — General warrant— Legality. 

A search under the Gambling Act cannot be said 
to be vitiated on the ground that the search witnesses 
lived half a mile away from the accused s house. 
Nor can the fact that the investigating Sub- Inspect™ 
who had the necessary search warrant entered the 
accused's house after scaling the walls of a neigh- 
bouring house at dead of night, make the search il- 
lesrd A.I.R. 1934 Oudh 90=35 Cr. L.J. 39/ — 

11 O.W.N. 62=9 Luck. 355=147 Ind. Cas. 317. 

5 — General warrant — Legality . 

To” issue a warrant to raid houses where gambling 
goes on at the time of Dewah .s li.gl.ly undes. ab c 
as the police arc merely encouraged to run m num- 
bers of perfectly innocent persons in order £ get a 

reward. 7 O.W.N. 757=1930 Cr. C. 943- A. 

1. R. 1930 Oudh 403. 

S. 5 Search warrant — Place not stated 

Warrant illegal. 

Where at the time when the Magistrate signed h, 
place iisc-,1 as public gaming house is not stated at all 
in the body of the warrant, the warrant is not foi 
I be search o f any particular place : and tl.eref or < : - 
illegal. 73 Ind. Cas. 321=5 L.L.J. w-** ^ 

L. J. 633= A.I.R. 1924 Lah. 247. 

S. 5— Search warrant. 

A warrant that is not a legal warrant is no war- 
rant for the purposes of Gambling Act. Omission 
lo affix the seal of the Court on a search warrant 

issued under the Act is * ™L C ‘ rre ^ ar,t> ; o ?n_Q-; 
by S. 537. Cr. P. Code. 23 P.R. C ;V 7^’ 
P.L.R. 1910=11 Cr. L.J. 570=8 Ind. Cas. 137. 

12— F. Y. D.— 99 


S. 5— Search warrant issued to one Police 
Officer — Endorsement of, to another Officer— Le- 
gality. 

Where a Magistrate issued a search warrant under 
S. 5 to a police officer, who endorsed it to another 
police officer of rank qualifying him to conduct 
searches under the section the search conducted by 
the latter officer was valid and operative. 42 All. 
385=18 A.L.J. 383=58 Ind. Cas. 241. 

S. 5— Search warrant— Power to issue— Sub- 

divisional officer. 

A search warrant issued under S. 5 of the Public 
Gambling Act, 1867, by a first class Magistrate is 
not invalid by reason of the fact that the house to 
be searched is situated outside the limits of the 
tahsils in respect of which such Magistrate has 
been appointed Sub-divisional officer. 34 All. 597 
=10 A.L.J. 169=13 Cr. L.J. 716=16 Ind. Cas 
524. 

S. 5 — Warrant when issued — Information of 

future use — Warrant cannot issue. 

A warrant cannot be issued unless the house is 
used as a common gaming house. It is not sufficient 
that information should be received that the house is 
going to be used in this way in tho future. 19 A.L.J. 
691= A.I.R. 1921 All. 410. 

5. Search without warrant. 


Ss. 5, 10 — Sub-Inspector entering house with- 


out warrant from Magistrate under S. 5 and bring- 
ing accused before Magistrate — Such accused can- 
not be ex ami 1 1) d as witnesses under S. 10. A. I. 

R. 1944 Nag. 328=1944 N.L.J. 383=46 Cr. L.J. 
147=1. L.R. (1945) Nag. 430=216 Ind. Cas. 210. 

S. 5 — Search without warrant — Assistant 

Superintendent of Police not authorised. 

An Assistant Superintendent of Police is not au- 
thorised under S. 5 of the Public Gambling Act to 
search a place without a warrant. 86 Ind. Cas. 
832=23 A.L.I. 137=26 Cr. L.J. 896=6 L.R.A. 
(Cr.) 64= A. I.R. 1925 All. 301. 

6. Seizure of mon«y found on person. 

Ss. 5, 8, 4 — Money found in pocket of persons 

arrested or ring found on personal search cannot 
be forfeited. 

Although the definition of “instruments of gaming” 
is very wide in S. 1, and although in S. 4, money 
is an instrument of gaming when it is used for pur- 
poses of gaming, nevertheless, in S. 5 and S. 8, 
money is distinguished from an instrument of gam- 
ing. The money seized under S. 5 and forfeited 
under S. 8, is money seized as found on the pre- 
mises and connected with gaming by suspicion, not 
money found in the pockets of those taken into cus- 
tody. Section 8 is controlled by S. 5 and as S. 5 
do s not authorise seizure of money from pockets 
of those who arc taken into custody, the money 
seized in personal search cannot be forfeited, nor 
-i rinc seized in personal search. A.I.R. 1943 
Nag. 286=1943 N.L.J. 430=1. L.R. (1943) Nag. 
667=45 Cr. L.J. 94=210 Ind. Cas. 123. 

S. 5— Confiscation of mon e y, if authorised by 

S. 5. , . . 

Section 5 conveys no authority for the seizure and 
confiscation of money found on the persons of people 
found in a common gaming house. The authority 
extend.; only to money found therein reasonably sus- 
pected to have been used or intended to be used for 
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the purposes of gaming. There can be no justification 
for assuming that any person who frequents a public 
gaming house has the intention of gaming with all 
the money he happens to have in his pocket at the 
time. A.I.R. 1937 Nag. 251=38 Cr. L.J. 702= 
169 Ind. Cas. 42. 

S. 5 — Confiscation of money — Money found 

on person — Seizure illegal. 

No part of the money found on the person of a 
man arrested in a gaming house can be seized as S. 
5 authorizes the seizure of money and securities lying 
about the premises but of no other money. The 
reason why such money cannot be seized is that a 
person convicted for gambling is liable to pay fine 
and power to confiscate money which belongs to 
the person arrested is unnecessary. A.I.R. 1927 
Lah. 338; 26 Bom. 641 and 44 Bom. 686, Rel. on. 
121 Ind. Cas. 657=31 Cr. L.J. 277=12 N.L.J. 
161=26 N.L.R. 151=A.I.R. 1930 Nag. 49. 

S. 5 — Money and valuable on p e rson — Con- 
fiscation improper. 

It would be unsafe to direct confiscations of all 
moneys or valuables, such as gold watches and orna- 
ments found on the person of a man arrested in a 
gaming house. 100 Ind. Cas. 716=8 Lah. 320=28 
Cr. L.J. 332=7 A.I.Cr.R. 572=28 P.L.R. 521= 
A.I.R. 1927 Lah. 338. 

S. 5 — Search limited to instruments of gam- 
ing found on person and not money. 

The power given to police in the first part of S. 
5 to seize instruments of gaming and money, etc., 
found in the house does not extend to the s.izurc of 
money recovered on the search of the persons found 
in the house. The search is limited to the recovery 
of instruments of gaming found on the person and, 
therefore, the police has no power to seize money 
found on the p.rson of the accused. 96 Ind. Cas. 
503=27 Cr. L.J. 951=7 A.I.Cr.R. 41=A.I.R- 
1926 Lah. 790. 

S. 5 — Mon c y found on person — Not forfeited. 

Money can he seized only wlrn found in the 
common gaming house. Moncy found upon search 
of persons is not authorised to he seized and can- 
not be forfeited. 17 A.W.N. 368. Foil. 68 Ind. 
Cas. 832=23 Cr. L.J. 608=A.I.R. 1923 Nag. 66. 

S. 6 — Burden of proof. 

If a warrant issued by the Magistrate docs not 
contain a description of the boundaries of the house 
to lx? searched, the warrant is rendered ineffective. 
The prosecution thus not being entitled to a pre- 
sumption under S. 6. the burden^ of proof ucs upon 
the prosecution. 19.9 N.L.J. 357. 

S. 6— Burden of proof. 

Before relying on the presumption tinder S. 6, 
the prosecution must estab'ish that the place where 
the accused was found gambling really was the 
place named in the search warrant. A.I.R. 1937 
Cal. 54 =38 Cr. L.J. 784=169 Ind. Cas. 303 
( D.B. ) . 

S 6 — Burden of proof. 

The presumption provided for by S. 6 can aiise 
only where search is made in strict compliance with 
the provisions of S'. 5 and if the search is not prov- 
ed to have been duly made, no such presumption can 
be made. In order to entitle tbe prosecution to in- 
voke to its aid the presumption under S. 6, the pro- 
secution must prove affirmatively that the search was 
in accordance with the provisions of S. 5 and 


where this fact is not proved, the conviction of the 
accused cannot be sustained merely on the strength 
of the presumption referred to in S. 6. A.I.R. 
1936 All. 109=1935 A.W.R. 1314=37 Cr. L.J. 
351=1936 A. L.J 419=160 Ind. Cas. 998. 

S. 6— Evidence — Direct evidence of taking 

commission not necessary. 

It is not necessary for the police to give direct 
evidence that the gambling was being carried on 
for the profit of the keeper of the house. 75 Ind. 
Cas. 358=45 All. 671=24 Cr. L.J. 934=A.I.R. 
1924 All. 186. 

S. 6 — Gaming — Whether an offence— Search. 

A search by a police officer below the rank of 
Sub-Insp.ctor, under a warrant issued by a Magis- 
trate is irregular and does not raise the presump- 
tions under S. 6. A conviction based on such 
presumptions but unsupported by any other evidence 
should be set aside. A.W.N. (1884) 286; 4 C. 
710; 4 C. 659; 5 B.H.C.R. Cr. 1. Foil. A.W.N. 
(1884 ) 291, Dissi. Gaming is (punishable only 

when carried on in a common gambling house. or in 
a public place. Gambling is not an offence in itself. 
6 N.L.R. 168=12 Cr. L.J. 28=8 Ind. Cas. 1127. 

S. 6 — Illegal warrant. 

Where a Magistrate issuing a warrant simply 
relies on the uncorroborated information received 
by the Sub-Inspector does not conduct any enquiry 
for the purpose of being satisfied that the house 
was used as a gaming house, the warrant is not 
legal and hence S. 6 of the Act cannot be invoked 
to raise a presumption against the accused. 1939 
N.L.J. 357. 

S. 6 — Illegal warrant — Presumption does not 

arise. . 

The presumption under S. 6 would not arise if 
it is found that the warrant was an illegal warrant. 
1930 A. L.J. 1462=128 Ind. Cas. 393=A.1.R. 
1930 All. 740. 

S. 6— No presumption arises. 

If the search warrant is illegal no presumption 
under S. 6 arises that the house i s a common gam- 
ing house or that the persons present in the house 
are there for the purpose of gaming. 106 Ind. 
Cas. 825=50 All. 412=26 A. L.J. 78=28 Cr. L.J. 
1001=3 L.R.A. (Cr.) 145=8 A.I.Cr.R. 406=A. 
I. R. 1928 All. 20. 

S. 6 — No presumption arises. 

The effect of a search warrant being illegal is 
that no presumption such as arises under S. 6 
can be made in favour of the prosecution. 104 
Ind. Cas. 441=28 Cr. L.J. 825=A.1.R. 1927 

Lah. 699. 

S. 6 — Illegal search — Presumption does not 

arise. 

Where it is found that the «earch was illegal, the 
presumption under S. 6 of the Gambling Act does 
not arise. 

In such a case, the presence of the dice and the 
board and the pot by itself docs not raise any pre- 
sumption that the premises were being usrd as a 
common gaming house. 86 Ind. Cas. 832=23 A. 
L. 1. 137=26 Cr. L J. 896=6 L.R.A. (Cr.) 64= 
A.I.R. 1925 All. 301. 

S. 6 — Warrant vague and indefinite as to place 

and person — Omission to address to a defirut 
police officer— Warrant illegal— Presumption does 
not arise. 
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The Superintendent of Police received credible 
information that a common gaming house was main- 
tained by Puttu Lai. He issued a warrant for the 
search of the house of Puttu Lai but 1 omitted to 
get the boundaries of that house noted in the war- 
rant or to enter to whom it was addressed. The 
caste of Puttu Lai was also misdescribed. The 
Sub-Inspector to whom the warrant in question was 
handed over waited for a suitable opportunity to 
make the search. He corrected the caste of Puttu 
Lai in the warrant* with his own hand and went to the 
house of Puttu Lai and made a search. 

Held , that the erroneous description of the caste 
in the original warrant rifty not be very material 
but the omission to address it to a definite police 
officer and to describe the house by its boundaries 
or number, renders the warrant vague and indefinite 
and it cannot be said that under that warrant the 
officer making the search was authorised to make 
it. The warrant in question cannot therefore be 
regarded as legal and the presumption authorised by 
S. 6 cannot be raised. 73 Ind. Cas. 518=21 A. 
L. J. 602=4 L.R. A. (Cr.) 138=24 Cr. L.J. 

630= A. I. R. 1924 All. 128. 


Ss. 6 and 5 (as amended by Punjab Act 1 of 

1929) — E.id^nce Act, S. 114 (e) — Warrant under 
S. 5 — Presumption — Whether and when arises — 
Rebuttal — Refusal to draw presumption — Effect. 

Provided the warrant issued under S. 5 is, on ( lie- 
face of it, regular, the presumption under S. 114 
(e), Evidence Act, does arise and the Court may 
presume that the officer issuing the warrant has 
acted on credible information. It would follow 
that the pr' sumption aiising under S. 6 wou’d arise 
if, as a result of the rnming search, the articles indi- 


cated in S. 6 are found. 

But th : s presumption is rebuttable and it is open to 
the Magistrate to hold, after h raring all the evi- 
dence, including such evid.nce as the accused may 
wish to lead, that the mere issue and service of a 
warrant in a particular case is not sufficient to Rive 
rise to the presumption that the house search d 
common gaming house merely because raids and other 
such instruments of gaming happen to be found there- 
in. It is always open to the accused to suggest that 

the credible information m any P» r ' ,cu '*T . e h , 
the false Information of the mformer actuate, l b 

spite and that in fact, the here was net b 

for' the profit or gam of the owner Thus. ,t would 

r’pTove t 5 .r d the 'tu^arehed was a common 
gaming house, the prosecution would fail. 

If the Court closes to draw a presumption under 
S 114 r e ) Evidence Act. regarding the credibility 
of the information, the mere isce o a warrant might 

be sufficient lo prove the cr <n >i nrosccution 

rr T'fi is r cor;." ris wr 

to plate h fo prosecution depends in any 

matron received. If the^Pr ^ of thc war . 

particular case on the ^ !)Ccaus< . the 

rant, it. would do *> t|jC prcstim ption in which 

S^ rt ,h™* y probability is that the pros^.eution ease 

'hftUcu, ion does uo.^hno.to depen^the 
mere production of the ■ ^ crc{ jibility of the 

, whom the al- 


leged credible information had been given. Sinee, 
in most cases, the officer concerned would be the 
Sub-Inspector of Police, his evidence would be 
sufficient to meet the requirements of the law. 
A.l.R. 1946 Lah. 26=47* Cr. L.J. 368=1. L.R. 
(1945) Lah. 119=223 Ind. Cas. 137 (F.B.). 

S. 6 — Dara gambling — Slips of paper with 

numbers on them, whether instruments of gam- 
ing — Presumption . 

In the case of ambling, the slips of paper 

with numbers upon them constitute instruments of 
gaming within the meaning of the Act and give 
rise to a presumption under S. 6 of the Act that the 
shop was used as a common gaming house. A.l.R. 
1941 All. 330=1. L.R. (1941) All. 576=1941 A. 
L. J. 421 = 1941 A.W.R. 220=1941 O.W.N. 794= 
42 Cr. L.J. 864=196 Ind. Cas. 434. 

S. 6 — In-truments of gaming— Presumption. 

Held, that iharkcd coins were clearly instruments 
of gaming, and therefore, under S. 6 , this was evi- 
dence that the house was used as a common gaming 
house. A.l.R. 1938 Nag. 63=39 Cr. L.J. 55= 
I. L.R. (1939) Nag. 556=171 Ind. Cas. 1007. 

S. 6 — Persons found during game — Pre- 
sumption . 

When a gaming game i s being p’ayed there is a 
strong presumption that the person* present are 
taking par. in it; but when b ts are b.ing made at 
intcivals, and legitimate business is being carried on 
throughout, the presumption is not a strong one, and 
if p rsons found there give a reasonable explanation 
of their p- esc nee, it should ordinarily be accepted. 
A.T.R. 19.8 Nag. 63=39 Cr. L.J. 55=1. L.R. 
(1939) Nag. 556=171 Ind. Cas. 1007. 

S. 6 — Search — Playing cards found — Denial 

of shop-keeper as to unlawful gaming — Whether 
sufficient. 

Where, on a searcli und r S. 6 , packets of playing 
cards are found in a shop, the mere denial of the 
house own r is often sufficient and indeed the only 
avai'able proof that un’awful gaming was not going 
on in such shop, unless other circumstances of the case 
indicate that, in fact, unlawful gaming was going on. 
Most persons have in their houses, a packet of play- 
ing cauls which inevitably would be found on a 
search under S. 6 . It is, therefore, always possible 
for a malicious person to give information to an, 
authorized officer a’l ging that unlawful gambling is 
going on and th rcupon the unfortunate houseowner 
is put to the trouble of proving that no unlawful 
gambling was going on. A.l.R. 1937 Rang. 469 
=39 Cr. L.J. 134=172 Ind. Cas. 371. 

Ss. 6 , 5 — Residents of locality addicted to 

gambling — Pre umption. 

No presumption against the accused can be made 
by the mere fact that rsidents of a particular loca- 
lity arc addicted to gambling, and in a case where it 
is manifest that Police has, on previous occasions, 
made unsuccessful attempts to falsely implicate a 
man under flic Gambling Act, the Court must, be- 
fore i ccording an order of conviction, be satisfied 
that there was evidence of unimpeachable character 
to support the conviction. A.l.R. 1936 All. 109 
= 1935 A.W.R. 1314=37 Cr. L.J. 351 = 1936 A. 
L. J. 419=160 Ind. Cas. 998. 

S. 6 — Scope — Presumption. 

Under S. 6 . thc Court must draw a presumption 
from thc finding of cards, etc., that the house was 
used as a common gaming house, and that presump- 
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tion will stand until it is rebutted. A.I.R. 1933 
All. 574=34 Cr. L.J. 1232=146' Ind. Cas. 244. 

S. 6 — Presumption under — Instruments of 

gaming and nal found. # 

Where a Magistrate raids a house and finds there- 
in instruments of gaming and a Nal (a wooden box 
containing some money) the presumption is that the 
place was a common gambling house. 116 Ind 
Cas. 455=30 Cr. L.J. 625=1929 Cr. C. 312= 
13 A.I.Cr.R. 58=A.I.R. 1929 Lah. 720. 

S. 6 — Common gaming house — U. P. Public 

Gambling Act (1 of 1917), S. 3— Presumption . 

On the search of a house persons were found there- 
in engaged in gambling and instruments of gam- 
ing were also found. There wat evidence that the 
owner made profit by allowing his house to be used 
as a place for gambling. Held, that it must be pre- 
sumed under S. 6 as amended by the U. P. Public 
Gambling (Amendment) Act of 1917 that the house 
question was a common gaming house 
in absence of evidence to the contrary. 42 All. 
470=18 A. L.J. 562=21 Cr. L.J. 438=2 U.P.L.R. 
(All.) 119=56 Ind. Cas. 230. 

S. 7 — Common gaming house. 

A private room containing all the paraphernalia of 
a club and rented by members of only one caste is 
not prima facie a common gaming house within the 
meaning of the Act. A.I.R. 1935 Sir.d 52=36 Cr. 
L. J. 865=155 Ind. Cas. 971. 

S. 7 — Gambling in one room. 

If two persons arc gambling in a room, forming 
part of a common gaming house they must be con- 
victed for gambling. 7 M.L.T. 189=11 Cr. L.J. 
334=5 Ind. Cas. 934. 

S. 8 — Confiscation of money found on the 

person of those convict e d under Ss. 3 and 4 — 
Legality. 

S. 8 of the Public Gambling Act does not authorise 
the forfeiture of mon-.ys found on the person of 
those convicted under Ss. 3 and 4 of the Act. 19 
A. L.J. 765; 26 Bom. f>41; 8 Lah. 320 and 62 Cal. 
1093, rel . on. I.L.R. (1950) A. 1299=1950 A. 
L. J. 58=1950 A.W.R 141=A.I.R. 1950 A. 

199=51 Cr. L.J. 640. 

S. 8 — Confiscation of money — Money found 

on the person — Not forfeited. 

In the ordinary case of money found in the posses- 
sion of a person who is discovered in a gaming 
house such money is not capable of being forfeited. 
Everything found on the premises or on the persons 
there which is surely tainted with the gaming mark, 
tliat is to say. “Reasonably suspected to have been 
used or intended to be used for the purpose of 
gaming'* is liable to forfeiture and may or may not 
l>c returned under the discretion of the Magistrate 
under the provisions of S. 8 hut not otherwise. 28 A. 
274 and 41 A. 366. Foil. 77 Ind. Cas. 177=4 P.L. 
T. 622=1923 P.H.C.C. 220=1 Pat. L.R. (Cr.) 
229=25 Cr. L.J. 321=A.I.R. 1924 Pat. 42. 

S. 8 — Money found on persons of gamblers 

cannot be seized — Money found on table or floor 
valid but not on persons. 

S. 8 justifies the seizing and forfeiting of money 
found on the table- or on the floor or other places in 
the house, but not on the j>crs*>rLs of the men arrested 
therein 63 Ind. Cas. 408=19 A.L.I. 765=22 Cr. 
L.J. 648= A.I.R. 1921 All. 241. 


5. 8 — Instruments of gaming. 

Under S. 8, it is only the instruments of gaming 
that can be properly dealt with. Petromax lamps are 
not articles that can be rightly comprised in the ex* 
pression^ instruments of gaming. 1939 N.L.J. 357. 

S. 10 — Absence of warrant — Effect. 

Ss. 10, 5 — Entry of Sub-Inspector not by warrant 
under S‘. 5 — Persons found and brought as accused 
before Magistrate by him cannot be examined as 
witnesses. A.I.R. 1944 Nag. 328=46 Cr.L.J. 147 
=I.L.R. (1945) Nag. 430=1944 N.L.J. 383 
=216 Ind. Cas. 210. | 

S. 10 — Application . # 

The prosecution can proceed only against some 
only of the persons found gaming or present in a 
common gambling house and can call others not 
prosecuted as witnesses. S. 10 does not apply to 
such persons. It applies to persons converted 
by the Magistrate unto witnesses, out of the per- 
sons brought before him for trial* 9 N.L.R. 68 
= 14 Cr.L.J. 293=19 Ind. Cas. 949. 

Ss. 10, 11 — Conviction of approver. 

There is no prohibition in S. 10 against the con- 
viction of an approver who does not depose truth- 
fully. Under S. 11, the Magistrate may, if he so 
chooses, indemnify an approving accused, if such 
accused as witness, in the Magistrate’s opinion, 
has, to the best of his knowledge, made a tiue 
statement; it follows that if the Magistrate con- 
siders that the witness has not made a truthful 
statement to the best of his ability, he is not to 
be indemnified. He is an accused person, and 
punishment necessarily follows. 

The scheme of the Public Gambling Act ap- 
pears to be that a person may be taken from the 
dork and placed in the witness-box and returned 
to the dock and punished if he fails to satisfy the 
Court that he is entitled to an indemnity. The 
procedure is not governed by the Cr. P. Code. 
A.I.R. 1937 Nag. 396=1. L.R. (1939) Nag. 380 
= 39 Cr.L.J. 85=172 Ind. Cas. 182. 

Ss. 10, 11 — Uncorroborated evidence of ac- 
complice — Conviction . 

The whole procedure of the Public Gambling 
Act is a special one and overrides the general law 
as to the procedure connected with pardons laid 
down in the Cr. P. Code. It is open to a Magis- 
trate in pursuance of the provisions of Ss. 10 and 
11 to grant a pardon to a co-accused and use his 
evidence against the accused. 

The evidence of an accomplice who accepts the 
pardon tendered to him by the trying Magistrate 
under S. 10 in order to save his own skin must be 
viewed with great care and caution and it is not 
safe to act on his evidence unless corroborated in 
material particulars. A.I.R. 1934 Oudh 90=35 
Cr.L.J. 397=11 O.W.N. 62 = 9 Luck. 355=147 
Ind. Cas. 317. 

S. 10 — Illegal arrest — Person illegally arrested 

cannot be examined. 

A person arrested during the raid could, be 
rightly examined on oath only in case the premises 
were entered into under provisions of the Act. 
Where they were entered into contrary to the pro- 
visions of the Act the Magistrate is not authorised 
to call upon one of the persons arrested to take 
oath and give evidence in the case. 86 Ind. Cas. 
832=23 A. L.J. 137=26 Cr.L.J. 896=6 L.R. A. 
(Cr.) 64= A. I . R. 1925 All. 301. 
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S. 10 — Irregular search— Effect . 

Where a search is not made in accordance with 
the provisions of S. 10, the Magistrate cannot exa- 
mine as witness one of the persons arrested. 1939 

N. L.J. 357. 

S . 1 1 — Approver— Acquittal . 

S. 11 allows an approver to be acquitted only if 
a disclosure made is to be true and faithful. 20 

O. C. 4=4 O.L.J. 88=18 Cr.L.J. 494=39 Ind. 

Cas. 334. 

S. 12 — Ring gam*. 

Ring game is not a game of mere skill. 34 All. 
96, Foil. 110 Ind. Cas. 674=10 A.I.Cr.R. 199 
=9 L.R.A. (Cr.) 117=29 Cr.L.J. 738. 

S. 13. 


Synopsis . 


1. 

2 : 

3. 

4 . 

5. 

6 . 


Applicability. 

Confiscation of money. 
Offence under. 

Public place. 

Punishment. 

Miscellaneous . 

1 . Applicability 

•S . 1 3 — Applicability . 


Betting on a number of carts that would enter 
a cotton market compound on a particular day 
does not amount to an offence The act is not 
covered by S. 13. 1939 N.L.J. 401. 

S. 13 — Applicability — Wagering contract — 

Sale of goods— Act does not apply. 

S 13 of U. P. Act, 1867, as amended by Act 
I of 1917 does not apply to a case of wagering 

contract in respect of sale of goods. 1°? /r 
C as 605=49 All. 926=25 A.L.J. 693-A.I.K. 

1927 All. 823. 

2. Confiscation of money. 

13 — Confiscation 


5 . / ■ 

Money is used in gaming is not an instr iiment 
gaming - Under S. 13, money se.zed by Pchce 
.dfotind on the persons gamblin' cannot be for- 
ited 1939 N.L.J. 403. 

-Ss. 13 and 8— Distinction between — Confis- 

, • _ _ r ^ am at* 


tion of money. . , . 

Section 13 ^ onl y con 

!n ' S ^HHcrefo™ its confiscation under S. 13 
nl, " K . . M S loftht Act says clearly that 
not justifie • t Kam inf? house may be confis- 

ted°and t^ere is 

! Tm8 8 > A A^' «2=175 

d. Cas. 233. 

g 13 Confiscation of money. 

s. 13 does 

oney is not an mst as the Act is 

waning of that -/ cc - t '? ’ te has no authority to 
ncemed, the Magistrat authority 

nfiscate this money . But he has £ CodC( 

der the provisions of b. ^ 


where it has been produced before the Court. A. 

I. R. 1938 All. 209=1938 A.L.J. 102=39 Cr.L. 

J. 441 = 1938 A.W.R. * 118=1. L.R. (1938)! All. 
348=174 Ind. Cas. 556. 

S. 13 — Confiscation of money found on per- 
son. 

By no stretch of imagination can money found 
on the person of the accused be regarded as 
among the instruments of gambling under S. 13 
and cannot, therefore be confiscated. A. I.R. 
1938 All. 11 = 1937 A.L.J. 973 (1)=39 Cr.L.J. 
227=1937 A.W.R. 960 (1) = 172 Ind. Cas. 793. 

S. 13 — Confiscation of money — Money in 

accused’s possession. 

No order for confiscating the money in the 
possession of the accused can be made under S. 
13. 24 O.C. 264=A.I.R. 1921 Oudh 175. 

S. 13 — Confiscation of money in accused’9 

possession — If legal. 

Only the instruments of gaming can be confis- 
cated under S. 13 of the Act. 40 All. 617=19 
Cr.L.J. 700=16 A.L.J. 428=46 Ind. Cas. 156. 

3. Offence under. 



13 — Applicability — Dart gam©— Offence. 


Before the prosecution can succeed in proving a 
case under S. 13, they must bring home clearly to 
the accused persons that they were responsible 
for carrying on the game and, therefore, were 
gambling at the time when the offence is alleged 
to have been committed. 

Where the evidence as to dart game being 
played was vague but in addition there was also a 
side betting upon the result of throwing darts by 
the use of a second board coupled with other ele- 
ments in the game arising from the employment 
of the second board and the table upon which the 
tickets were placed: 

Held, that the fact that the dart game itself can- 
not be said to be a gambling game does not, in 
any substantial way, affect the question whether 
what the accused were alleged to have been doing 
amounted to gambling or not. A. I.R. 1936 Cal. 
184=62 Cal. 865=37 Cr.L.J. 530 (2) = 162 Ind. 


ras. 129. 

S. 13 — Offence under. 

Articles for sale of value of two pice to one 
rupee — Number of tickets equal to number of 
art j c l cs __ Tickets sold for one anna each— Sale 
does not constitute gambling. A. I.R. 1933 All. 
482=1933 A.L.J. 925 = 34 Cr.L.J. 1128 = 146 
Ind. Cas. 76. 


S. 13 — Offence under — Playing game of 

skill in public places no offence. 

The result of amendment of the U. P. Act of 
1917 is that the playing of a game of mere skill in 
a public place is gaming, hut it is not such gaming 
as falls within the ambit of the Public Gambling 
Act. The suggestion that the expression "any 
game of mere skill” means a game in respect of 
which there is no wagering or betting is untenable. 
91 Ind. Cas. 40=48 All. 220= 24 A.L.J. 150= 
6 L.R.A. (Cr.) 205=27 Cr.L.J. R=A.I.R. 1926 
All. 187. 


13 — Game of throwing ring over a pin — If 
offence und®r. 

A game of throwing a ring over a pin is not a 
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game of skill and the element of chance in it is 
very strong. It is punishable under S. 13. 34 
All. 96=8 A.L.J. 1262=18 Cr.L.J. 612 = 12 
Ind. Cas. 988. 

4 . Public place . 

S. 13 — Public place. 

The fact that the gaming was going on a place 
which was exposed to public view and not shut 
out does not make the place a public place. A. 
I.R. 1944 Nag. 328=1944 N.L.J. 383=46 Cr. 
L.J. 147=1. L.R. (1945) Nag. 430=216 Ind. 
Cas. 210. 

S. 13 — Public place — Bank of tank belonging 

to temple. 

The bank of a tank forming part of a temple 
property, to which the public are allowed to have 
access and where the people actually sit to task 
in the sun is a public place within the meaning of 
S. 13. A. I.R. 1942 Lah. 36=43 P.L.R. 725= 
43 Cr.L.J. 446=198 Ind. Cas. 894. 

S. 13 — Public place — Test. 

The question whether any place is a public place 
within the meaning of S. 13 depends upon the 
character of the place itself and the use actually 
made of it. A public place is a place where the 
public go, no matter whether they have a right to 
go or not. A. I.R. 1942 Lah. 36=43 P.L.R. 
725 = 43 Cr.L.J. 446=198 Ind. Cas. 894. 

S. 13 — Public place — Unenclosed grove, few 

paces away from public pathway — No interference 
with ac"css of public — Accused found gambling in 
such place — Accused having no connection w'lh 
prove — Grove, held public pla^e. A T R. 1938 
All. 209=1938 A.L.T. 102=T.L.R. (193«> All. 
348 = 39 Cr.L.J. 441=1938 A .W.R . 118 = 174 Ind. 
Cas. 556. 

S. 13 — Public place, what is. 

A place which is private property mav he a pub- 
lic place within the meaning of S. 13. and the 
question whether it is a public pla^e depends on 
the character of the place itself and the use actual- 
ly made of it. The gist of the evil aimed at is 
such publicity of action that the ordinary passer 
bv cannot well a* oid seeing it and being enticed, 
if his inclinations he that wav. to join in or foil JW 
the bad example openly placed in his way. 

The soot in the nala where the alleged gambling 
was going on was admittedly about a mile away 
from the abadi of the village- there was no path 
recorded in the Settlement Misal although tlieie 
was a marked path through the nala. The alleged 
gamblers were playing hiding themselves: 

Held, that the place was not a public place with- 
in the meaning of S. 13 and that the path was not 
a public wav. f 1936V 16? Ind. Cas. 886=18 N. 
L.J. 336=37 Cr.L.J. 712. 

S. 13 — Public place. 

Tn order to be a public place or a pub.ic 
thoroughfare within the meaninp of S. 13, the pnee 
or the thoroughfare must either k* open to the pub- 
lie or actually used bv the public and the tnere 
publicity of the gamblimr nlare or its visibility 
from a pubic plaro or -» public tho-r»ughfare is not 

sufficient. A.T.R. 1934 All. 17 = 35 Cr L.J. 564 
= 1934 A.L.J. 360=147 Ind. Cas. 1028 (2). 
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— S. 13 — Public place — Meaning of. 

A public place is one which is in full view of the 
public and one to which the public has access. 7 
O. W. N. 621 = 1930 Cr.C. 905=A.I.R. 1930 
Oudh 394. 

— S. 13 — Place either open to or used tv the 
public — Private place open to public view — Not 
public place. • 

The word ‘place’ is used in S.. 13 in conjunction 
with street and thoroughfare and could not have 
been intended to applv to a private place which 
might be open to a public view. Of course a parti- 
cular place though private may become a public 
place on a particular occasion, for instance, when 
the members of the public are really present there. 
But unless such is the case, a private place can- 
not be called a public place merely because if some 
member of the public were to pass close by he 
might have an opportunity of seeing what was 
going on there. It must be a place either open 
to the public, of actually used by the public, the 
mere publicity of the situation not being sufficient. 
103 Ind. Cas. 202=49 All. 913=25 A.L.J. 578= 
8 L.R. A. (Cr. 1 116=28 Cr.L.J. 666= 8 A. I. 
Cr.R. 159= A . I . R. 1927 All. 560. 

S. 13— Legal right to resort by the public— 

Not neces-ary — Place in view of and accessible to 
public — Owned by public body — Public place. 

In order to bring a particular snot within S. 13, 
it is not necessary that the public should have a 
legal right to go to it. All that is necessary is 
that the public actually go there, whether as of 
right or on sufferance of the proprietors. 

A place which is in full view of the public as 
thev pass to and fro. is also freely accessible for 
all classes of the public and belongs to public ho ly, 
which has never enclosed it. is a public place with- 
in S 13. 104 Ind. Cas. 230 = 28 P.L.R. 577= 

28 Cr.L.J. 790= A . I.R. 1927 Lah. 672. 


S. 13 — Public place where public go — Serai 

used as a stand for hackney carriages and restored 
to by public is a public place. 

A place which is in any way dedicated to the 
use of the public is of course a public place, but 
where it is owned privately and no such dedication 
has taken place, the question whether it is a public 
place depends on the character of the place it- 
self and the use actually made of it. A puhhc 
place is a nlacc where the public go, no matter 
whether thev have a right to go or not. A serai 
taken bv the Municipality on rent and ^sed as a 
stand for ha'kney carriages, and which is resorted 
to by the public, is a nnhlic place within the sec- 
tion. 89 Ind. Cas. 975=26 Cr.L.J. 1455=A.I. 
R. 1926 Lah . 149. 

S. 13 — Public must have lawful access to. 


Tf the provisions of S. 13 of the Public Gam- 
bling Art must he satisfied as to a place being a 
fiuMic place, the place must be opened to the pub- 
lic. i.e., the public must have lawful access, ty 
right, permission, usage or otherwise. 81 Inn* 
Cas. 897 = 25 Cr.L.J. 1073=A.I.R. 1925 Nag. 

1 23 . „ ... 

S. 13— No dedication to public— If public 

place — Nature — Use of place — Test. 

When there is a dedication of a place in any 
wav to the use of the public, doubtless it will be- 
come a public place, but where it is under private 
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ownership and there has been no such dedicaiion 
the question whether or not it is a public place 
depends on the character of the place and the use 
to which it is actually put. 81 Ind. Cas. 897= 
25 Cr.L.J. 1073=A.I.R. 1925 Nag. 123. 


— S. 13 — Public place. 

The premises of a Railway satlon, i.e. that part 
of the compound to which the public have no right 
to go is not a public place within S. 13. 57 lnd. 
Cas. 931 (Lah.). 


S. 13 — Free access to public — Use to which 

place is put — Deciding factors. 

The wqrds ‘in a public place’ in S. 13 as amend- 
ed are capable equally of including in their ordi- 
nary reasonable and proper meaning “a place the 
title to which is vested in the public” "and 1 p'.ace 
to which however owned the public is allowed in 
effect unrestricted access.” It is not the ques- 
tion of title to the place nor the nature of its 
metes and bounds which are the decisive factors 
but the use to which the place is put. A.I.R. 
1922 All. 542, Rel. on. 82 lnd. Cas. 426=46 
All. 787=22 A.L.J. 741=5 L.R.A. (Cr.) 149= 
25 Cr.L.J. 1308=A.I.R. 1924 All. 768. 


S. 13 — Public place — Blind alley removed 

from highway. 

A blind alley approached by a circuitous lane 
and removed at a considerable distance fr mi a 
highway is not a "public” place within the mean- 
ing of S. 13 of the Public Gambling Act. 68 
Ind. Cas. 848=23 Cr.L.J. 624=A.I.R. 1923 
Lah. 278. 


•S . 13— Private grove — Access not interfered 


with— Is a public place. 

When the public have access to a place without 
their access being refused or interfered with, that 
place is a public place whether the public have a 
right to go there or not. The accused were found 
gambling in a grove which was £ private pioperty 
but was used by the public on the occasion of 
fairs without interference and the visitors on such 
occasions penetrated all parts of the grove. 

Held, the accused were gambling in a public 
place. 65 Ind. Cas. 419=44 All. 26 a 5 = 2 ° * L - 
J. 80=23 Cr.L.J. 67=A.I.R. 1922 All. 5-12. 

S. 13— Open to or used by public— Publicity 

or public ownership immaterial. 

A public p!acc must be a place which is either 
open to the public _>r is used by the public 1 he 
publicity of its situation is not a necessary c.ement 
of the offence any more than pubhc ownership. 
68 Ind. Cas. 613=9 O.L.J. 288 — -3 Cr. L. J . 581 
=26 O.C. 41=A.I.R. 1922 Oudh 2/5. 

S. 13 — Footpath used by public. 

A footpath through a private grove used by the 
public as of right is a public place 68 Ind. Cas 
611=25 O.C. 114=23 Cr.L.J. 579=A.I.k. 1922 

Oudh 196. 

S. 13 — Bank of a canal not a public plac e . 

The Bank of a canal is not a public pla c as it 
is not a place dedicated to the use of the public . 
If a road on the canal hank is used as a public 
thoroughfare the circumstances may be Afferent, 
but the embankment of the canal itseU w obviously 
not a thoroughfare. 3 L.L.J. 53=A.I.R. 1921 
Lah. 141. 


S. 13 — Public place. 

Gambling at a place near a public street and 
exposed to public view but which was not part of 
a public street is not an offence under S. 13. 21 
Cr.L.J. 512=56 Ind. Cas. 672=104 P.L.R. 
1920. 

S. 13 — Public place, meaning of — Instrument 

of "gaming” — Beating and Gaming — Distinc- 
tion. 

The word "public place” in S. 13 signifies a 
place to which the public resort as a matter of fact 
whether as of right or with the permission of the 
private owner. — There is a well established differ- 
ence between betting and gaming for the pur- 
poses of the Criminal Law and in the absehce of 
special enactments the courts have always refused 
to punish betting as an instance of gaming. To 
obtain a conviction under S. 13 the accused must 
have been found playing for money or other valu- 
able thing with some of instrument of gaming used 
in playing any game, not being a game ox mere 
skill. Recording bests about an uncertain event 
beyond the control of the betters or recorders is 
not an offence under S. 13 and a book recording 
bets is not an instrument of gaming. A lottery 
or sweep ticket is not an instrument of ‘gaming’ 
within the meaning of S. 13. — Merc betting with- 
out gaming is no offence in the Central Provinces 
and Bcrar. 14 N.L.R. 137=19 Cr.L.J 917= 
47 Ind. Cas. 433. 

S. 13 — "Public place” interpretation of. 

The expression "public place” in S. 13 of the 
Act must be interpreted in the same way as 
"public street” "public throughfarc” with which 
it is joined. The gist of the offence under S. 13 
is such publicity of action that the ordinary passer- 
by cannot avoid seeing it and get enticed in conse- 
quence. A private property, though not dedica- 
ted to the public use, may yet become public ac- 
cording to its locality and the actual use it is put 
to. 9 N.L.R. 164=14 Cr.L.J. 670=21 Ind. 
Cas. 910. 


5. Punishment. 

S. 13 — Punishment — Both fine and imprison- 
ment — Illegal. 

A person who offends against S. 13 can be puni- 
shed cither with imprisonment or with fine, but 
not \vith both. Doujile punishment of fine and 
imprisonment cannot be legally imposed. 25 P. 
R. 1880 (Cr.), Foil. 104 Ind. Cas. 230 = 28 P 
L.R. 577=28 Cr.L.J. 790=A.I.R. 1927 Lah 
672. 

6. Miscellaneous. 

S. 13 — Miscellaneous. 

Police constables informed by some constables 
that gambling was going on— The constable being 
a Police Officer, was entitled to apprehend the 
gamblers without warrant and any body who 
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deterred him from discharging his duty which 
wa 9 to arrest the gamblers was liable under S. 
353, I. P. Code. A.I.R. 1935 All. 516=36 Cr. 
L. J. 558=1935 A.W.R. 469=154 Ind. Cas. 
740. / 


_ , -‘Limits aforesaid". 

'Limits aforesaid’ refer to the whole of the ter- 
ritories under the Administration of a Lieutenant- 
Governor. Hence gambling in a kachcha public 


road outside municipal limits Is an offence. 12 Cr. 
L.J. 107=9 Ind. Cas. 630. 

S. 13- A — Effect of amendment by U.P. Act. 

Sec under PUBLIC GAMBLING ACT, S. 13. 

S. 14 — Magistrate issuing warrant trying case 

— Accused is materially prejudiced. (Conviction 
was quashed). A.I.R. 1934 All. 987=38 Cr.L. 
J. 293=4 A.W.R. 345=153 Ind. Cas. *146 (1) 
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